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[Name of contractor] Guideline Development Centre Contract
THIS AGREEMENT is made the…………..….…..day of………………….…………….2022
BETWEEN:
(1) THE NATIONAL INSTITUTE FOR HEALTH AND CARE EXCELLENCE of Level 1A City Tower Piccadilly Plaza Manchester M1 4BT, (“NICE”); and
(2) [bookmark: _Ref79480813][TBC] of [insert address] (“the Contractor”)
WHEREAS:
(A) NICE is a non-departmental public body established under the Health and Social Care Act 2012 to provide guidance and support to providers and commissioners of healthcare to help them improve outcomes for people using the NHS, public health and social care services. 
(B) NICE intends to fund, in accordance with the terms of this Agreement, the Contractor to facilitate the performance of the Services; 
(C) The Contractor, [TBC] is the lead body responsible for the provision of the Services.
(D) [bookmark: _DV_M59][bookmark: _DV_M60]It is the intention of the parties that the Contractor shall at all times act in a way which is consistent with the governance provisions of this Agreement 
NOW IT IS HEREBY AGREED as follows:
[bookmark: _Toc437361125][bookmark: _Toc118908040]DEFINITIONS
In this Agreement and the recitals to it the following words shall have the following meanings:
	[bookmark: _Hlt79474786]“Audit Trail”

	[bookmark: _Hlt79555231]means the retained documentation and record of actions carried out by the Contractor, its employees, the Guideline Committee in relation to the delivery of Products under the Memorandum of Agreement, as described in clause 9.2;

	“Chief Executive Officer”
	means the individual from time to time appointed by NICE and notified to the Contractor in writing as the Chief Executive Officer for the purposes of dispute resolution, as referred to in clause 24.5.3;

	“Compliance Report”
	means the report submitted by the Contractor to NICE annually detailing its compliance with the terms of this Agreement in accordance with clause 8 and as set out in Schedule 2;

	“Contractor’s Background Intellectual Property”
	means Intellectual Property owned or controlled by the Contractor, or which shall at any time thereafter become so owned or controlled otherwise than as a result of the performance of this Agreement;

	“Contract Year”
	means a year commencing 1 April;

	“Default”
	means any breach by a party to this Agreement of its obligations under this Agreement or any default, act, omission, negligence or statement of such party or its employees, agents or sub-contractors in connection with this Agreement and in respect of which such party is liable to the other;

	“Due Date”
	means the date by which a Milestone must be completed.

	“Funding”
	has the meaning set out in Schedule 1 paragraph 1:

	“Guideline Development Methods”

	means the currently applicable version of NICE’s publication ‘Developing NICE Guidelines: The Manual (as amended and updated by NICE and notified to the Contractor from time to time);

	
	

	“Incoming Contractor”
	means any person who is the new provider of services the same or broadly equivalent to some or all of the Services, in place of the Contractor (including NICE in the case of such services being provided in-house)

	“Insolvency Event”
	means where:

	
	a) either party passes a resolution, or the court makes an order for a party to be wound up (otherwise than for the purpose of a bona fide and solvent reconstruction or amalgamation); or

	
	b) either party passes a resolution, or the court makes an order for a receiver, manager or administrator on behalf of a creditor to be appointed in respect of all or part of the business of such party; or

	
	c) either party ceases to trade or is unable to pay its debts within the meaning of the Insolvency Act 1986 or any similar event occurs under the law of any other jurisdiction.

	“Intellectual Property”
	means patents, trademarks and service marks, applications for any of the foregoing, copyright, design rights, know-how, trade or business names and other similar rights or obligations whether registerable or not that may exist in any part of the world;

	“Milestone”
	means a milestone in relation to an assigned task linked to its delivery.

	“Monitoring Reports”
	[bookmark: _Hlt410824190][bookmark: _Hlt410824283][bookmark: _Hlt411593803][bookmark: _Hlt411593804]means reports, in the forms attached at Schedule 2, to be produced quarterly by the Contractor in accordance with clause 3.5. The Monitoring Reports consist of a finance report detailing a breakdown of costs incurred, and a progress report showing the progress of the Contractor in respect of the Milestones;

	“NICE’s Background Intellectual Property”
	means Intellectual Property owned or controlled by NICE, or which shall at any time thereafter become so owned or controlled otherwise than as a result of the performance of this Agreement;

	“NICE’s Code of Conduct for Guideline Committee Members and Declaration of Interest”
	means NICE’s codes of practice for Guideline Committee chairs and members;

	“NICE’s Policies”
	means NICE’s policies, guidance, methodologies and procedures including, where applicable to a commission, the Guideline Development Methods, relevant to the Memorandum of Agreement, as supplied by NICE to the Contractor: 
· on or before the date of this Agreement; and
after the date of this Agreement subject to the Contractor’s written approval of the terms of these, such approval is not to be unreasonably withheld or delayed;

	NICE's Retention and Disposal Schedule”
	means the currently applicable version of NICE’s Retention and Disposal Schedule (as updated and amended by NICE and notified to the Contractor from time to time); 

	“NHS”
	means the National Health Service in England 

	“Payment Date”
	means a date on which payment is due from NICE to the Contractor in accordance with the terms of this Agreement and Schedule 1;

	“Premises”
	means the Contractor's premises at [TBC] or such other premises as may be the Contractor’s main premises 

	“Project Costs”
	means the costs specified in paragraph 1 of Schedule 1;

	“Responsible Officer”
	means the individual from time to time appointed by the Contractor and notified to NICE in writing as the responsible officer for the purposes of dispute resolution, as referred to in clause 24.4.3.2;

	“Services”
	means the supply of suitable experience, qualified and trained staff to NICE for the research services required to create NICE’s Guidelines to the NHS, Social Care and Public Health arenas;

	“Termination Date”
	means the date upon which this Agreement terminates, howsoever caused;

	“Transfer”
	means a “relevant transfer” as defined by Regulation 2 of TUPE;

	“Transfer Date”
	means the date upon which it is agreed by the parties or found by a court of law that a Transfer of some or all of the Relevant Individuals has occurred; 

	“TUPE”
	means the Transfer of Undertakings (Protection of Employment) Regulations 2014 as amended;

	“Work-in-Progress”
	any research, papers, draft guidelines or other materials prepared by a Previous Contractor under a Previous Agreement which NICE supplies to the Contractor and commissions the Contractor to continue and develop as part of the Services;

	
	


[bookmark: _Toc507841055][bookmark: _Ref526219080][bookmark: _Ref95906037][bookmark: _Ref95906083][bookmark: _Toc437361126][bookmark: _Toc118908041]DURATION
This Agreement shall be deemed to have commenced with effect from 1 April 2023 and, subject to earlier termination by either party in accordance with its terms, it shall expire on 31 March 2026, or, pursuant to clause 2.2, on a subsequent anniversary of that date.
[bookmark: _Ref96148452]Subject to clauses 2.3 and 2.4 and to earlier termination in accordance with its terms, on 1 April 2026, this Agreement shall be extended for a twelve month period, so that this Agreement may remain in force for a series of 1 year periods terminating on 31 March 2028.
[bookmark: _Ref92785807]Clause 2.2 shall not operate so as to extend this agreement beyond 31 March 2028.
[bookmark: _Ref92785815]By service of written notice on the other party no later than 30 September in any Contract Year commencing on or after 1 April 2026 either party may prevent the extension which would otherwise occur pursuant to clause 2.2 on the next following 1 April.
If this Agreement is extended under clause 2.2, quarterly Funding and Payment Dates shall be agreed via an Annual Business Planning Letter for each extended period between the parties in accordance with clause 3 of Schedule 1 and appended as a variation to contract letter to Schedule 1.
[bookmark: _Toc517779101][bookmark: _Toc518199820][bookmark: _Ref92788296][bookmark: _Ref95906238][bookmark: _Toc437361127][bookmark: _Toc507841056][bookmark: _Toc118908042]obligations of NICE
[bookmark: _Ref92790365]Providing that the Contractor has performed its obligations in all material respects under this Agreement, NICE will provide Funding to the Contractor in accordance with the provisions of Schedule 1 and this clause 3.
[bookmark: _Ref95216603]In the event of a failure by the Contractor to perform its obligations in all material respects for the purposes of clause 3.1 above NICE shall be entitled to withhold the Funding or part of the Funding referable to that failure for the next quarter or quarters or, in circumstances where no further Funding is due to the Contractor, the Contractor shall forthwith repay to NICE the Funding or part of the Funding referable to that failure.
[bookmark: _Ref1720762]Without prejudice to the rights of NICE under clauses 3.1 and 3.2, where the Contractor has failed to perform its obligations under this Agreement NICE may at its sole option and to the extent that it has legal power to do so make a discretionary payment to the Contractor. Such discretionary payment shall not signify acceptance by NICE of performance of the Services or part of the Services as being complete, satisfactory and by the Due Date. In considering under this clause 3.3 whether to exercise its discretion to make a payment under this clause, NICE shall have due regard to the extent to which NICE is able to use any services delivered to it by the Contractor, the extent and causes of the Contractor’s failure to perform and the impact or expected impact of the Contractor’s failure to perform on the timetable for successful completion of the Services.
All Funding referred to in this Agreement is exclusive of any VAT properly payable.
[bookmark: _Hlt79476145][bookmark: _Ref79398467]NICE will provide the Funding to the Contractor:
[bookmark: _Hlt79481143][bookmark: _Ref518900930]quarterly in arrears, subject to receipt by NICE of:
[bookmark: _Ref526229470]an invoice; 
a Monitoring Report in respect of the immediately preceding quarter in the form specified in Schedule 2 which shows costs incurred and satisfactory progress with the commissions then current and which shall be used by NICE as evidence (without limitation to any other evidence that NICE may use) of whether the Contractor has performed its obligations in all material respects under this Agreement; 
NICE will use its best endeavours to provide the Funding to the Contractor within 30 days of receipt of the evidence required under clauses 3.5.1.1 - 3.5.1.2 inclusive.
[bookmark: _Ref526229119]If there is dispute over all or any of the charges made by the Contractor, NICE shall pay any sum that is not in dispute. 
[bookmark: _Toc437361128][bookmark: _Toc118908043]THE SERVICES AND THE OBLIGATIONS OF The Contractor
[bookmark: _Hlt79479234][bookmark: _Ref528471080]The Contractor shall itself and shall ensure that its employees act at all times in accordance with the terms of this Agreement, and with NICE’s Policies, (in particular but without limitation, NICE’s Code of Conduct for Guideline Committee Members and Declaration of Interest)  The Contractor shall perform or procure and take full responsibility for the performance of the Services, in accordance with this Agreement, and shall, at all times, act in good faith towards NICE. 
The Contractor will provide the following minimum Whole Time Equivalent (WTE) roles (the Key individuals) to NICE to support the development of NICE guidelines:
Clinical Advisor
Senior Systematic Reviewer
Systematic Reviewer
Senior Health Economist
The core duties to be performed by the allocated members of the Contractor’s staff delivering the above roles can be found via job descriptions provided in Appendix 1.
The Contractor will provide NICE with suitably qualified and skilled staff to
perform the necessary duties at the stated minimum WTE for the duration of this Agreement.
The staff provided by The Contractor to NICE will be identified and confirmed by [insert name] the contractor’s Responsible Officer.
The appointment of the Contractor’s staff to the programme will be in agreement with NICE and where staff are interviewed for a post on this project NICE will participate in the interview. The decision of the successful candidate(s) will be a joint decision of the Parties.
NICE accepts that due to circumstances beyond its control, the Contractor may not be able to provide the full quota of staff documented in this Agreement at any one time. In such circumstances NICE will work with the Responsible Officer to identify the next available suitable staff member.
NICE reserves the right to vary the role allocation specified in section 4.2, but will do so reasonably through discussion with the authorised representative. In instances where the Contractor cannot provide NICE with a requested varied role allocation, the arrangements set out in sections 4,3 and 4.4 will apply.
The Contractor shall fulfil all obligations to, and assume responsibility (both as an employer and as a service provider) for, the Key Individuals
At termination of this Agreement, be that as per planned dates or early termination as set out in 19, the Contractor will take full responsibility for any employment matters relating to staff performing work under this Agreement, including, where necessary, redundancy costs.
[bookmark: _Hlt79574842][bookmark: _Ref79574813][bookmark: _Ref92779295]Taxation
Where the Contractor or Key Individuals supplied by the Contractor are liable to be taxed in the UK in respect of consideration received under this contract, the Contractor shall, and ensure that the Key Individuals shall, at all times comply with the Income Tax (Earnings and Pension) Act 2003 (ITEPA) and all other statutes and regulations relating to income tax in respect of that consideration.
Where the Contractor or Key Individuals are liable for National Insurance Contributions (NICs) in respect of consideration received under this contract, the Contractor shall, and ensure that the Key Individuals shall, at all times comply with the Social Security Contributions and Benefits Act 1992 (SSCBA) and all other statutes and regulations relating to NICs in respect of that consideration.
NICE may, at any time during the term of this contract, request the Contractor to provide information which demonstrates: 
(a)	how the Contractor or the Key Individuals comply with clauses 4.2.1 and 4.2.2 above; or why
(b)	Clauses 4.2.1 and 4.2.2 are not applicable to the Contractor or the Key Individuals.
Where applicable, a request under clause 4.2.3 above may specify the information which the Contractor or the Key Individuals must provide and the period within which that information must be provided.
NICE may terminate this Contract if:
(a)	in the case of a request mentioned in clause 4.2.3 above:-
(i)	The Contractor or the Key Individuals fails to provide information in response to the request within twenty [20] days, or
(ii)	The Contractor or the Key Individuals provides information which is inadequate to demonstrate either compliance with clauses 4.2.1 and 4.2.2 above or why these clauses do not apply to either the Contractor or the Key Individuals;
(b)	in the case of a request mentioned in clause 4.2.4 above the Contractor fails to provide the specified information within twenty [20] days, or 
(c)	it receives information which demonstrates that, at any time when clauses 4.2.1 and 4.2.2 apply to the Contractor, the Contractor is not complying with those clauses.
NICE may supply any information which it receives under Clause 4.2.3 to the Commissioners of Her Majesty’s Revenue and Customs for the purpose of the collection and management of revenue for which they are responsible.
0. If at any time an overpayment has been made by NICE to the Contractor for any reason whatsoever, the Contractor shall repay the amount of such overpayment within 5 days of receipt of a written demand therefor from NICE.
[bookmark: _Hlt79401432][bookmark: _Hlt79574777][bookmark: _Toc62456535][bookmark: _Ref79480873][bookmark: _Toc437361130][bookmark: _Toc118908044]MANAGEMENT AND GOVERNANCE
0.1 The Contractor shall manage the services in accordance with the requirements of this Agreement and NICE’s Policies including, where applicable to the commission, the Guideline Development Methods.
0.2 [bookmark: _Ref79481985][bookmark: _Ref79480613][bookmark: _Hlt79480877]The Contractor shall adopt and maintain an Internal Control System sufficient to ensure that the work is delivered in accordance with the requirements of this clause 5, clauses 7, 8, 9, and 10 of this Agreement.
[bookmark: _Hlt79480879][bookmark: _Ref79480200][bookmark: _Ref79480798][bookmark: _Ref79482478][bookmark: _Toc437361131][bookmark: _Toc118908045]MILESTONES AND QUALITY
The Contractor shall ensure that its staff deliver their assigned workplans and shall in particular, but without limitation to the generality of the foregoing, complete each in accordance with the timetable and deadlines, specifications and acceptance criteria assigned to the Key Individual.
[bookmark: _Ref79471288][bookmark: _Hlk118886485]Without prejudice to clause 6.5 and 6.9 (time and quality of the essence), the Contractor shall notify NICE immediately in writing upon becoming aware of any delay or likely delay which might cause the Contractor to fail to perform a Milestone by the Due Date.  In these circumstances, without prejudice to its remedies as set out in this Agreement, NICE shall consider, in consultation with the Contractor, whether to take steps to remedy the situation and, if so, which steps should be taken.  Such steps may include, where appropriate, postponing one or more Due Dates.  
[bookmark: _DV_C99][bookmark: _DV_M142]Where the Contractor has given such notice in accordance with clause 6.3 and can demonstrate, to the reasonable satisfaction of NICE, that the delay or likely delay so notified is to a material extent due to a defect in any Work-in-Progress inherited by the Contractor from a Previous Contractor pursuant to a commission, without prejudice to any of the Contractor’s other rights under this Agreement, NICE shall postpone one or more Due Dates for such period as will be no more than sufficient to allow correction of any such defect.
NICE may at its sole option but acting reasonably vary the timetable and deadlines.  NICE may, in addition, agree to a request by the Contractor, acting reasonably, for a variation of the timetable and deadlines, but for the avoidance of doubt, the Contractor may not vary the terms of delivery without the express agreement of NICE, to be obtained in writing.  For the avoidance of doubt changes to the timetable and deadlines may result in a variation to the Due Dates.
[bookmark: _Hlt79481022][bookmark: _Ref79471303][bookmark: _Hlt79489495][bookmark: _Ref448297950][bookmark: _Ref1718986]The dates by which assigned workplans shall be completed are with each individual and are referred to in this Agreement as the “Due Dates”. Each milestone within a assigned workplan shall be performed by the Due Date and, subject to clause 6.6, performance after this date shall be considered to be late.  The parties acknowledge that the completion of each milestone by its Due Date is vital to the satisfactory performance of the Services and that time is of the essence of this Agreement in relation to the completion of each milestone by its Due Date, subject only to the exercise of NICE’s discretion in light of the particular circumstances of any breach.
[bookmark: _Hlt79478623][bookmark: _Ref1718971][bookmark: _Ref79470277][bookmark: _Ref79489843][bookmark: _Ref446924349][bookmark: _DV_M150]The Contractor shall be deemed to have completed a Milestone by the Due Date notwithstanding any delay beyond the Due Date if such delay would not have occurred but for any act or omission of NICE, anything done or omitted to be done on NICE’s instructions or any other act or omission of a third party which was beyond the reasonable control of the Contractor (for the avoidance of doubt such third parties do not include the Contractor’s sub-contractors, the Guideline Committee or Consortium Members but shall include any Previous Contractor to the extent that the delay has resulted from the act or omission of such Previous Contractor in relation to Work-in-Progress prepared by it for NICE which has been transferred to the Contractor pursuant to a commission under this Agreement).
[bookmark: _Ref1719683]Under the circumstances described in clause 6.6 NICE shall consider after consultation with the Contractor what steps should be taken to remedy the situation and complete the commission.
[bookmark: _Hlt79481028][bookmark: _Ref29029278][bookmark: _Ref1718795]The parties acknowledge that it is vital to the satisfactory performance of the Services that the milestones are completed to specification in accordance with Guideline Development Methods and with all due skill, attention and expertise.  References to satisfactory completion of any milestone shall be read as referring only to performance in accordance with this clause 6.8, and references to time being of the essence refer equally to the quality of the performance as to the time of delivery of performance.  Each milestone shall have been fully and satisfactorily performed if the work, product, service or deliverable constituting that milestone is completed: 
by the Due Date, time to be of the essence of this Agreement; and
to specification in accordance with assigned workplans, quality to be of the essence of this Agreement; and
in accordance with the Guideline Development Methods, quality to be of the essence of this Agreement; and
with all due skill, care and diligence and to the highest professional standards quality to be of the essence of this Agreement;
provided that in determining under this clause 7.9 whether a milestone has been fully and satisfactorily performed NICE may also take into account any finding in a report carried out by NICE or any statutory or regulatory auditors or authorised agents of NICE following an audit investigation of the Contractor under clause 8.3.  
[bookmark: _Ref79491346][bookmark: _Ref446391468]Acceptance or otherwise of the Contractor’s performance of a Milestone, for the purposes of clauses 6.6 and 6.8 shall be determined in accordance with the provisions of this clause 6.9:
By the Due Date the Contractor shall deliver such materials as it is required by this Agreement to produce by that date or such other evidence of performance of the milestone as is set out in assigned workplans or as may have been agreed between the parties.
NICE shall apply the relevant quality assessment criteria as specified in clause 6.8 and assigned workplans and notify the Contractor in writing whether it considers that the Contractor’s performance of the Milestone complies with this Agreement. Such notification may specify minor defects which, provided they are remedied by the Contractor within such period as specified by NICE shall not be deemed to constitute a breach of clauses 6.6 and/or 6.8.  
[bookmark: _Ref446397035][bookmark: _Ref446402238][bookmark: _Ref446925305][bookmark: _Ref490541925][bookmark: _Hlt79473324][bookmark: _Hlt79470202][bookmark: _Hlt79471217]Without prejudice to clauses 6.5 and 6.9  (time and quality of the essence), clause 3 (obligations of NICE) or clause 20 (termination), the Contractor shall complete any part of a milestone that has not been completed by the Due Date and improve the quality of or replace any work done in connection with a milestone that does not meet with the reasonable satisfaction of NICE (without additional remuneration therefore) by such date as NICE may reasonably specify, failing which NICE shall be entitled to procure performance of the defective part of the Project from a third party or to execute the tasks in question itself and recharge the cost of this work to the Contractor.
[bookmark: _Ref79480893][bookmark: _Toc437361132][bookmark: _Toc118908046]MONIToring and reporting
The Contractor shall:
[bookmark: _Ref79490981]in respect of the Services, deliver quarterly to NICE a Monitoring Report in the form set out in Schedule 2 (including details as to specific progress achieved with respect to milestones) together with such additional documents as specified from time to time; 
[bookmark: _Ref79486244]attend quarterly review meetings 
deliver annually, in the final quarter of each Contract Year, to NICE a Compliance Report in the form set out in Schedule 2 specifying details of;
the records management programme implemented by the Contractor in accordance with clause 9.1.2; and
in respect of Commissions provided by the contractor in the year immediately preceding the date of the Compliance Report, or ongoing at such date, the level of compliance with Milestones in accordance with clause 7.
[bookmark: _Ref79483877]The Contractor shall at the reasonable request of NICE, make available to NICE (and, if necessary to copy at NICE’s cost) copies of any or all materials and documents and any data under the Contractor’s control which is or has been produced or used in connection with the Services, including a full copy of any Audit Trail or financial records requested.
[bookmark: _Hlt79486074][bookmark: _Ref79486068]NICE and any statutory or regulatory auditors or authorised agents of NICE shall be entitled to carry out a financial, quality and/or value for money audit of the Contractor, and the Contractor shall provide its full co-operation including but not limited to providing access to any premises used in connection with the Services upon reasonable notice and during normal office hours to NICE or its authorised representatives.
The Contractor shall allow or procure NICE access to the Premises during normal office hours on reasonable prior written notice as reasonably necessary to permit NICE to satisfy itself of the compliance by the Contractor with its obligations under this Agreement.
[bookmark: _Ref79229659][bookmark: _Toc437361133][bookmark: _Toc118908047][bookmark: _Toc62456540]RECORD MANAGEMENT
[bookmark: _Ref79401023][bookmark: _Ref79401228]The Contractor shall keep proper books of account which give a fair and accurate account of receipts and payments received or incurred in connection with the Services and keep such books available for inspection upon reasonable notice by NICE in accordance with clause 8.2, for a period consistent with NICE’s Retention and Disposal Policy.  In respect of each commission the Contractor shall:
[bookmark: _Ref79482298]keep, for a period consistent with NICE’s Retention and Disposal Policy, detailed records and documents comprising the Audit Trail; and
[bookmark: _Hlt79476133][bookmark: _Ref79229559][bookmark: _Ref79482173]develop and implement a records management programme sufficient to generate and maintain the Audit Trail.
[bookmark: _Hlt79482784][bookmark: _Ref79475824][bookmark: _Ref79227621]In relation to each commission the Audit Trail shall:
During the term of this Agreement, refrain from destroying or deleting any data or documents, including documents comprising the Audit Trail, (other than duplicates of documents) relating to the provision of Services under this Agreement, unless and until the prior written permission of NICE has been given, provided that on the expiry or termination of this Agreement, and subject to clause 9.1.1, the Contractor shall afford NICE a reasonable opportunity to take possession of such data or documents prior to their destruction or deletion;
comprise all such information as generated by the Contractor, its employees, in relation to the development and delivery of the services required by the commission, including, where applicable and without limitation:
search strategies, parameters and rationales, including modes of searching and reasons for changes and amendments to searches;
electronic records of references retrieved, stored in bibliographic database format; 
records of all abstracts, papers, studies and documents obtained in the document-delivery process;
records of study selection, assessment, results synthesis and grading of available evidence, including study inclusion criteria;
Final of versions of documents produced;
be indexed and stored in such a way, whether in electronic or hard form, as to enable:
the process of the identification and consideration of evidence leading to the delivery and to be repeatable and transparent; and
[bookmark: _Hlt79482163][bookmark: _Ref79482111]be maintained and managed in accordance with the records management programme described in clause 8.1.2 by a person appointed to such a role by the Contractor.
[bookmark: _Ref79480925][bookmark: _Toc437361134][bookmark: _Toc118908048]DATA PROTECTION AND FREEDOM OF INFORMATION
NICE shall comply with its obligations under the (a) the UK GDPR; (b) the Data Protection Act 2018; (c) as applicable, General Data Protection (GDPR) Regulation, Regulation (EU) 2016/679 (“GDPR”); (d) any laws which implement any such laws; and (e) any laws that replace, extend, re-enact, consolidate or amend any of the foregoing, where “UK GDPR” means GDPR as it forms part of UK domestic law by virtue of the European Union (Withdrawal) Act 2018, with adjustments as provided in the Data Protection, Privacy and Electronic Communications (Amendments etc.) (EU Exit) Regulations 2019 and any successor legislation.
The Contractor shall:
comply with the (a) the UK GDPR; (b) the Data Protection Act 2018; (c) as applicable, General Data Protection (GDPR) Regulation, Regulation (EU) 2016/679 (“GDPR”); (d) any laws which implement any such laws; and (e) any laws that replace, extend, re-enact, consolidate or amend any of the foregoing, where “UK GDPR” means GDPR as it forms part of UK domestic law by virtue of the European Union (Withdrawal) Act 2018, with adjustments as provided in the Data Protection, Privacy and Electronic Communications (Amendments etc.) (EU Exit) Regulations 2019 and any successor legislation, in particular and without limitation by effecting all measures necessary to comply with the eight Data Protection principles set out in the UK GDPR;
obtain all consents required from any individual under the UK GDPR or any other law in relation to any transfer to NICE of personal data (as defined in the UK GDPR) such as are adequate and appropriate to enable NICE to process such data as it considers reasonably appropriate;
co-operate with NICE as reasonably required to enable NICE to comply with its obligations under that legislation which arise from this Agreement or in relation to any data collected, held or processed pursuant to this Agreement; 
take appropriate technical and organisational measures against unauthorised or unlawful processing of personal data and against accidental loss or destruction of, or damage to, personal data held for the purposes of this Agreement; and
provide all reasonable assistance at all times during the term of this Agreement and during the period of six years thereafter to allow NICE to obtain such information as is necessary to fulfil NICE’s obligations to supply information for parliamentary, governmental, judicial or other administrative purposes and/or to carry out an audit of the provision of the Services in compliance with this Agreement.
The Contractor shall co-operate and assist NICE, and shall procure that it staff shall co-operate and aid NICE, to enable NICE to meet its obligations under the Freedom of Information Act 2000 or any successor legislation ("FOIA") by;
the provision to NICE of information which the Contractor is holding on behalf of NICE within timescales that NICE may reasonably set to enable NICE to comply with its obligations under the FOIA in respect of any request by a third party for information from NICE; and 
10.3.2	engaging fully in any consultation that NICE may hold with the Contractor, in relation to information requested from NICE by a third party that relates to the Contractor, or this Agreement.
During the term of this Agreement, refrain from destroying or deleting any data or documents, including documents comprising the Audit Trail, (other than duplicates of documents) relating to the provision of Services under this Agreement, unless and until the prior written permission of NICE has been given, provided that on the expiry or termination of this Agreement, and subject to clause 9.1.1, the Contractor shall afford NICE a reasonable opportunity to take possession of such data or documents prior to their destruction or deletion.
NICE will consult the Contractor in advance of disclosure in relation to any request for disclosure of the Contractor's Confidential Information in accordance with all applicable guidance. 
the decision on whether any exemption applies to a request for disclosure of recorded information is a decision solely for NICE
[bookmark: _Hlt79468261][bookmark: _Hlt79473941][bookmark: _Hlt79472992][bookmark: _Hlt79481096][bookmark: _Ref79403807][bookmark: _Toc437361135][bookmark: _Toc118908049]Equal Opportunities
The Contractor shall itself and shall take all reasonable steps to ensure that the, its employees, or agents and all sub-contractors employed in the execution of this Agreement comply with all current employment legislation and in particular, do not unlawfully discriminate within the meaning of the Equality Act 2010 or any other relevant legislation relating to discrimination for the purpose of providing the Services. 
[bookmark: _Ref74714497]The Contractor shall:
[bookmark: _Ref74713386]have a written Equal Opportunities Policy, which shall be produced to NICE upon request;
take all reasonable steps to eliminate all discrimination in relation to sex, race, disability, age, gender reassignment, being married or in a civil partnership, being pregnant or on maternity leave, religion and sexual orientation in its employment and management practices and in the provision of Services under this Agreement in accordance with its Equal Opportunities Policy;
work with NICE as reasonably required throughout the term of the Agreement to promote equality in accordance with this clause 10 and to ensure that the delivery of the Services is achieved without discrimination on the grounds of sex, race, disability, age, gender reassignment, being married or in a civil partnership, being pregnant or on maternity leave, sexual orientation or religion or similar philosophical belief;
inform NICE in writing as soon as reasonably practicable should it become aware of any proceedings brought against it in connection with this Agreement by any person including but not limited to claims for breach of the Equality Act 2010. 
[bookmark: _Toc437361136][bookmark: _Toc118908050]WARRANTIES AND REPRESENTATIONS
0.3 Each party warrants and represents that:
0.3.1 it has full capacity and authority and all relevant licences, permits and consents to enter into and perform its obligations under this Agreement;
0.3.2 this Agreement is executed by a duly authorised representative; and
0.3.3 there are no actions, suits or proceedings pending or, so far as it is aware, threatened against or affecting it that might reasonably be expected to materially adversely affect its ability to meet and carry out its obligations under this Agreement.
The Contractor further warrants and represents that:
0.3.4 it will discharge its obligations hereunder with all due skill, care and diligence including, but not limited to good practice and (without limiting generality of the foregoing) in accordance with its own established internal procedures;
0.3.5 the Services will be performed by a multi-disciplinary group of appropriately experienced, qualified and trained personnel (with reference to relevant stakeholders, particularly patients and their carers) with all due skill, care and diligence; 
0.3.6 so far as the Contractor is aware, having made reasonable enquiries, the performance of the Services and NICE’s use of any material produced by the Contractor in the performance of the Services shall not infringe any Intellectual Property rights of any third party;
[bookmark: _Toc437361137][bookmark: _Toc118908051]EQUIPMENT
0.4 The Contractor shall, subject to receipt from NICE of adequate Funding, provide and pay for all reasonable equipment and personnel required in its performance of the Services.
0.5 On the termination, howsoever caused, of this Agreement, the Contractor shall deliver up to NICE, as soon as is reasonably practicable, if so required by NICE, all equipment and assets purchased by or on behalf of the Contractor from funds provided by NICE under this Agreement.
[bookmark: _Toc437361138][bookmark: _Toc118908052]SET-OFF
If any sum of money shall be due from one party to the other, the same may be deducted from any sum then due or which at any time thereafter may become due to the first party from that other under this Agreement.
[bookmark: _Toc437361139][bookmark: _Toc118908053]Confidentiality 
In respect of any Confidential Information (such information to be clearly marked as confidential) it may receive from the other party (“the Discloser”) and subject always to the remainder of this clause 15, each party (“the Recipient”) undertakes to keep secret and strictly confidential and shall not disclose any such Confidential Information to any third party, without the Discloser’s prior written consent provided that:
the Recipient shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the commencement of the Contract;
the provisions of this clause 15 shall not apply to any Confidential Information which:
is in or enters the public domain other than by breach of the Contract or other act or omissions of the Recipient;
is obtained by a third party who is lawfully authorised to disclose such information; or
is authorised for release by the prior written consent of the Discloser; or 
the disclosure of which is required to ensure the compliance with the Freedom of Information Act 2000 (the FOIA).
Nothing in this clause 15 shall prevent the Recipient from disclosing Confidential Information where it is required to do so by judicial, administrative, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable law or, where the Contractor is the Recipient, to the Contractor's immediate or ultimate holding company provided that the Contractor procures that such holding company complies with this clause 15 as if any reference to the Contractor in this clause 15 were a reference to such holding company.
[bookmark: _Toc437361140][bookmark: _Ref507850274][bookmark: _Toc118908054]PUBLIC REPUTATION OF THE PARTIES 
Both Parties recognise the other Party's public reputation and legal responsibilities.  Each Party shall use all reasonable endeavours not to harm or compromise these.
The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA, the content of this Contract is not Confidential Information.  NICE shall be responsible for determining in its absolute discretion whether any of the content of the Contract is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA. 
Notwithstanding any other term of this Contract, the Contractor hereby gives consent for NICE to publish the Contract in its entirety, including from time to time agreed changes to the Contract, to the general public.  And agrees to the public re-use of the documents provided that such reuse cites the source and do not misuse or deliberately mislead.
[bookmark: _Hlt513274503][bookmark: _Toc437361141][bookmark: _Toc118908055]INTELLECTUAL PROPERTY RIGHTS
Intellectual Property rights, other than NICE’s Background Intellectual Property rights and the Contractor’s Background Intellectual Property rights which shall remain vested in NICE and the Contractor respectively, to all materials produced in the performance of the Services by the Contractor or a Guideline Committee member shall in consideration of the sums payable under this contract vest in NICE.
0.6 The Contractor hereby grants (to the extent such Intellectual Property vests in the Contractor) to NICE:
[bookmark: _Ref508611784]a perpetual world-wide, royalty free, non-exclusive and irrevocable licence to use, publish, edit, update, amend, republish, translate, extract from and otherwise utilise in full or in part, strictly for its own purposes: the Contractor’s Background Intellectual Property from Guideline development and updating which is included in any materials produced in the performance of the Services under this Agreement; and
a licence to grant sub-licences of its rights described in clause 17.2.1 at NICE's sole cost, acting reasonably, to any person, strictly for such person's own purposes provided that NICE shall give the Contractor prior written notice of the granting of any such sub-licence, to include the identity of the relevant sub-licensee.  For the avoidance of doubt, "person" shall include an organisation or association.
The Contractor shall not itself and shall use all reasonable endeavours to procure that no member of its staff shall assign any Intellectual Property rights to the materials referred to in clause 16.2.1 without the prior written consent of NICE, such consent not to be unreasonably withheld or (if given) delayed.
The Contractor warrants to NICE that in relation to any work created by itself, its servants, agents, consultants or independent contractors, as a result of the Project Services, that:-
such work is not knowingly a violation of any existing copyright anywhere;
such work does not contain anything objectionable, obscene or libellous;
all statements contained in any such work which purport to be facts are true.
If the Contractor incorporates any copyrightable work in any work it produces or has produced on its behalf then it shall ensure that appropriate permissions to use that work are obtained in writing. NICE shall have the right to see such permissions.
The Contractor shall procure that any independent author or part-author of any copyrightable material created as a result of the Project Services, assigns the copyright with full title guarantee to NICE and waives any moral rights under the Copyright, Designs and Patents Acts 1988.  The Contractor shall do this as soon as reasonably possible after the creation of any such work.
[bookmark: _Ref71511569]NICE hereby grants to the Contractor a world-wide, irrevocable, royalty-free, non-exclusive licence to:
[bookmark: _Ref70995953]to use or publish in full or in part, strictly for its own purposes the Deliverables or any other material containing or relying upon any part of the Deliverables; and
use any part of the Deliverables or any other material containing or relying upon any part of the Deliverables for teaching purposes,
In all cases provided that:
prior to such publication or use the Contractor submits the relevant material to NICE for review following which NICE shall respond to the Contractor, such response not to be unreasonably withheld or delayed, stating either its consent to such publication or use (including whether or not consent is subject to amendments to such material) or its lack of consent to such publication or use;
[bookmark: _Ref71511196]where NICE consents to such publication or use, the Contractor shall make due acknowledgement to NICE as owner of the relevant Deliverables in a form to be specified by NICE, save that where such consent is subject to amendments to the relevant material and such amendments are not made by the Contractor, NICE shall be deemed to have not consented to such publication or use;
where NICE does not or, in accordance with Clause 17.8.1, is deemed not to consent to such publication or use, the Contractor shall make no reference which links such material, its publication or use in any way to NICE;
The Contractor publishes and uses at its own cost; and
The Contractor complies with any relevant obligations of confidentiality
[bookmark: _Toc437361142][bookmark: _Toc118908056]INTELLECTUAL PROPERTY INDEMNITY
Each party shall promptly notify the other if any claim or demand is made or action brought against it for infringement or alleged infringement of Intellectual Property which might affect the Services.  
The Contractor shall indemnify NICE and keep it indemnified for alleged infringement of any third party Intellectual Property rights caused by any act or omission of the Guideline Committee or the Contractor.  For the avoidance of doubt, any costs to the Contractor of such an indemnity shall not constitute sums recoverable by it as Funding from NICE.
[bookmark: _Toc437361143][bookmark: _Toc118908057]LIABILITY
The liability (whether for breach of obligation, covenant, undertaking, warranty or in relation to any indemnity) of either party to the other party (to include any liability (if any) of the Contractor to any Incoming Contractor) under this Agreement or in tort or otherwise shall not exceed the value of the total Funding.
Neither party shall be liable to the other for indirect or consequential loss or damage arising from its use of the results generated under this Agreement.
Nothing in this clause shall exclude or limit the liability of either party for death or personal injury or otherwise to the extent that such exclusion or limitation is prohibited by law.
[bookmark: _Ref507852827][bookmark: _Toc437361144][bookmark: _Toc118908058]TERMINATION
[bookmark: _Ref508456657]Either party (“Initiating Party”) may terminate this Agreement at any time by giving notice to the other party on the happening of any of the following events by or in relation to the other party:
0.6.1 the other is subject to an Insolvency Event;
[bookmark: _Ref508457496]the other is in material Default under this Agreement and:
if the Default is capable of remedy, the defaulting party has failed to remedy the Default within thirty days of written notice being sent to it specifying the Default and requiring its remedy; or
0.6.1.1 the Default is not capable of remedy;
Force Majeure, as defined in clause 22, prevents the other party performing its obligations under this Agreement for more than four months.
0.7 Termination of this Agreement pursuant to clause 19.1 shall (at the option of the Initiating Party, as the case may be):
terminate this Agreement with effect from the date of service of the notice; or
terminate this Agreement with effect from the expiry of such period of between three and six months as may be specified in such notice.
0.8 Either party may at any time terminate this Agreement by giving the other not less than six months’ notice (referred to in the following provisions of this clause 19 as the “Break Notice”).
0.9 [bookmark: _Ref507853785][bookmark: _Hlt410831183]For the avoidance of doubt a Break Notice does not include the service of written notice by either party in accordance with clause 2.4. 
0.10 [bookmark: _Ref103586979]Subject to clauses 19.6 to 19.11, NICE shall compensate the Contractor for all reasonable losses, liabilities and expenses incurred directly by the Contractor as a result of NICE giving the Break Notice.
[bookmark: _Ref95217870]Any payment under clause 19.5 above shall take into account the Unexpired Term (defined below) of this Agreement and the accelerated receipt by the Contractor of such payment. 
0.11 [bookmark: _Ref95219135][bookmark: _Ref507854116]Under clause 19.5, NICE will not pay any sum which, when taken together with any sums paid or due, or becoming due to the Contractor under this Agreement will exceed such total sums that would have been payable under this Agreement in respect of the period which is defined below as the Unexpired Term of the Agreement had the Break Notice not been served. 
[bookmark: _Ref103661862]Following receipt of the Break Notice the Contractor shall take all reasonable steps consistent with its obligations under this Agreement to:
immediately (or at the earliest possible opportunity) cancel all capital and recurring costs and commitments;
[bookmark: _Ref103053828]where requested by NICE assign, and to the extent that it is legally possible, any contracts with sub-contractors to NICE or to a third party specified by NICE on the best terms reasonably obtainable;
subject to any request under clause 19.9.2 terminate any contracts with sub-contractors on the best terms reasonably obtainable; and
mitigate the cost to NICE.
[bookmark: _Ref103141153]No payment shall be made under clause 19.5 in respect of any losses, liabilities and expenses incurred directly by the Contractor which have not first been approved in writing by NICE such consent not to be unreasonably withheld or delayed. 
[bookmark: _Ref103661770]In the event that the Contractor does not comply with clause 19.9:
NICE shall not pay any sum pursuant to clause 19.5 which it considers, acting reasonably, would exceed that which would have been payable; and
the Contractor shall pay to NICE such sum as NICE reasonably considers would have been payable pursuant to clause 19.13.1; had such action been taken.
.
For the purposes of clauses 19.6 and 19.7 above, the “Unexpired Term of the Agreement” shall be:
where the Break Notice is served on or before 30 September 2023, the period remaining until 31 March 2024; 
after 30 September 2023:
where the Break Notice is served up to and including 30 September in the course of a Contract Year, the period remaining until the end of that Contract Year; or 
where the Break Notice is served after 30 September in the course of a Contract Year, the period remaining until the end of the subsequent Contract Year. 
0.12 [bookmark: _Ref507854121]In the event that the Contractor serves the Break Notice, the Contractor shall:
[bookmark: _Ref513274388]repay to NICE the Funding received from NICE which is then or becomes available for repayment, the Contractor having complied with its obligations under clause 19.9;
as soon as is reasonably practicable, but in any case within one month after the Agreement terminates, deliver up to NICE all stocks of work in progress and finished work relating to the Services; and
as soon as is reasonably practicable, but in any case within one month after the Agreement terminates, deliver up to NICE all equipment and assets purchased by or on behalf of the Contractor from funds provided by NICE under this Agreement.
[bookmark: _Toc437361145][bookmark: _Toc118908059]CONSEQUENCES OF TERMINATION
Termination of the Agreement, however caused, shall not prejudice or affect any rights, action or remedy which shall have accrued before termination or shall accrue thereafter to either party.
In advance of any Termination Date, the Contractor undertakes to provide NICE and any Incoming Contractor (if different from NICE) with all such information in relation to the Key Individuals as NICE may reasonably request, within 14 days of such request.  Without limitation to the generality of the foregoing, such information shall include a list of all Key Individuals, and what percentage of each Key Individual’s time is spent on the Services, full details of salary, benefits (both in cash and in kind), and all other material terms and conditions of employment, whether express or implied, applicable to the Key Individuals.  The Contractor shall further provide details of any internal procedures invoked for or on behalf of Key Individuals and/or against Key Individuals together with details of any threatened or actual claims or proceedings. The Contractor warrants that the information provided to NICE in accordance with this clause 20.2 shall be full, complete and accurate in all material respects and the Contractor shall indemnify NICE and any Incoming Contractor (if different from NICE) on demand in respect of any costs, losses, damages and expenses (including reasonable legal fees) suffered or incurred by such party as a result of any breach of this warranty.  
[bookmark: _Ref103144481][bookmark: _Ref103584391][bookmark: _Ref95879544]In the event that NICE serves a Break Notice pursuant to clause 20, and TUPE does not operate on the Termination Date to transfer all or any of the Key Individuals either to an Incoming Contractor or to NICE, the Contractor will use all reasonable endeavours to avoid the need to make such Key Individuals redundant by re-employing them into its workforce.  
The Contractor shall indemnify and keep indemnified NICE and any Incoming Contractor (if different from NICE) against all costs, claims, demands, damages and expenses (including reasonable legal fees) arising out of or in connection with the employment or engagement or the termination of the employment or engagement of any Key Individual(s) where such claim arises out of or in connection with any act or omission on the part of the Contractor in the period up to the Transfer Date.  
[bookmark: _Ref111451443][bookmark: _Ref103584372][bookmark: _Ref508456639]NICE shall indemnify and keep indemnified the Contractor against all costs, claims, demands, damages and expenses (including reasonable legal fees) arising out of or in connection with the employment or the termination of the employment of any Key Individual(s) where such claim arises out of or in connection with any act or omission on the part of NICE in the period following the Transfer Date.

The Contractor agrees that it will be responsible for all salaries, wages, commission, bonuses and other benefits (whether in cash or in kind) accrued and/or National Insurance contributions and other statutory contributions and income tax deductions under PAYE for which the Contractor is accountable, including any pension, employment costs and holiday pay in respect of such Key Individuals as may become employees of NICE or any Incoming Contractor following a Transfer, for the period up to and including the Transfer Date of such Key Individuals (whether or not due for payment at that date).  Accordingly the Contractor will indemnify and keep indemnified NICE and any Incoming Contractor (if different from NICE) against any costs, claims, demands, damages and expenses (including reasonable legal fees) arising from any claim for such sums.
[bookmark: _Ref76534517]The Contractor will indemnify and keep indemnified NICE and any Incoming Contractor (if different from NICE) against any costs, claims, demands, damages and expenses (including reasonable legal fees) reasonably incurred arising out of the employment or engagement of or the termination of the contract of any employee, consultant, contractor or any other person employed or engaged by the Contractor, in the period up to the Transfer Date, where the employment or engagement of such employee, consultant, contractor or other person is alleged or deemed to have transferred to NICE or any Incoming Contractor (if different from NICE) pursuant to TUPE.
Without limitation to clause 21.3, the Contractor shall indemnify and keep indemnified NICE and any Incoming Contractor (if different from NICE) in respect of any claim for a protective award under TUPE save to the extent any breach of Regulation 13 of TUPE is caused by NICE’s or any Incoming Contractor’s act or omission, including a failure to provide information to the Contractor pursuant to Regulations 13(2) and 13(4) of TUPE. 
[bookmark: _Ref95906160]Where it is found that there is a Transfer of some or all of the Key Individuals to NICE, NICE shall indemnify the Contractor on demand against all costs, claims, demands, damages and expenses (including reasonable legal fees) arising out of or in connection with the employment or termination of employment of such Key Individuals where such liability arises after the Transfer Date and does not arise out of or in connection with any act or omission on the part of the Contractor. 
Upon commencement the Contractor, shall indemnify via a separate agreement the previous contractor on demand against all costs, claims, demands, damages and expenses (including reasonable legal fees) arising out of or in connection with the employment or termination of employment of such Key Individuals where such liability arises after the Transfer Date and does not arise out of or in connection with any act or omission on the part of the Contractor. 
At Expiry NICE shall use its reasonable endeavours to secure from such Incoming Contractor an indemnity in favour of the Contractor in terms similar to those of the indemnity at clause 20.10. Where it is agreed between the parties or found that there is a Transfer of Relevant Individuals to the Incoming Contractor, within 10 business days of such determination, the Contractor shall deliver to the Incoming Contractor PAYE certificates relating to each such Key Individual completed up to the date of the Transfer, together with an original contract of employment for such Key Individual(s), together with such details of all relevant claims and relevant litigation as the Incoming Contractor may request.
[bookmark: _Toc53971061][bookmark: _Toc81805265][bookmark: _Toc437361146][bookmark: _Toc118908060][bookmark: _DV_M90]CESSATION OF SERVICES - RESTRICTION ON CHANGES
[bookmark: _DV_M91][bookmark: _DV_M93][bookmark: _DV_M94]The Contractor undertakes that: 
upon being served with notice to terminate this Agreement by NICE pursuant to clauses 2, 5, 20 or 24 of this Agreement; or  
from such date as it becomes aware that it will serve notice to terminate pursuant to clauses 2, or 20 of this Agreement and upon and after the date that it serves such notice; and 
for the duration of this Agreement after such notice has been served;
it shall not, without the prior written consent of NICE, do any of the matters set out in clause 22.2.
[bookmark: _DV_M95][bookmark: _Ref95900274]The matters which the Contractor shall not do without NICE’s written consent are:
vary the rates of remuneration or hours to be worked by or the terms and conditions of employment of any Relevant Individual(s) (save where such amendments arise in the ordinary course of business as a result of annual pay settlements and are made in good faith); or
[bookmark: _DV_M96]increase or decrease the number of persons that perform the Services under this Agreement; or
deploy (other than those individuals already employed as Relevant Individuals) re-deploy or replace (unless the Relevant Individuals have resigned or been fairly dismissed for conduct of such a kind to warrant dismissal and the replacement is employed on materially the same terms and conditions as the Relevant Individuals being replaced) any Relevant Individual or terminate the employment of any Relevant Individual;
[bookmark: _DV_M97]and the Contractor shall not unnecessarily take any steps to oblige NICE or any Incoming Contractor to do so after the Contractor ceases to employ any of the Relevant Individual(s). 
[bookmark: _Toc437361147][bookmark: _Toc118908061]FORCE MAJEURE
0.13 [bookmark: _Ref97630544]For the purposes of this Agreement the expression “Force Majeure” shall mean any cause affecting the performance by a party of its obligations arising from acts, events, omissions, happenings beyond the reasonable control of that party including (but without limitation) government regulations, war, terrorism, insurrection, riot, explosion, fire, flood, interruption to electricity supply or any natural disaster.  Such cause shall only be considered Force Majeure if it is not attributable to the wilful act, neglect or failure to take reasonable precautions of the party claiming Force Majeure or its servants, agents or employees.
0.14 Neither party shall in any circumstances be liable to the other for any loss whether directly or indirectly incurred by the other party by reason of any failure or delay in the performance of its obligations hereunder due to Force Majeure.
0.15 If either of the parties becomes aware of the occurrence of Force Majeure it shall immediately notify the other by the most expeditious method available and shall inform the other and keep the other informed of the period which it is estimated that any failure or delay shall continue.
[bookmark: _Ref97630596][bookmark: _Toc437361148][bookmark: _Toc118908062]GENERAL TERMS
Assignability and Sub-Contracting
Neither NICE (subject to clause 24.1.2) nor the Contractor shall be entitled to novate or assign the whole or any part of this Agreement without the prior written consent of the other, such consent (if given) not to be unreasonably delayed.
[bookmark: _Ref517234652][bookmark: _Hlt79469931]NICE shall be entitled, if so required by any statute, regulation or order binding on it, after giving prior notice, to assign, novate or otherwise dispose of its obligations under this Agreement or any part thereof provided that any such assignment, novation or other disposal shall not increase the scope or nature of the Contractor’s obligations pursuant to this Agreement. 
[bookmark: _Ref103054534]Save as provided in this Agreement, the Contractor may not sub-contract any of the burdens of this Agreement without the prior written consent of NICE.  In the event that the Contractor sub-contracts any of its obligations under this Agreement the Contractor shall remain responsible for all its obligations hereunder and for the acts and omissions of any such sub-contractor.
Any consent granted by NICE under clause 23.1.3 shall be subject to the following conditions and such other conditions as NICE sees fit:
The Contractor and the sub-contractor shall enter into a signed written agreement covering all work in relation to the Services and such agreement shall entitle the Contractor to terminate the agreement with the sub-contractor on three (3) months’ notice.
Where the subcontractor is a Small to Medium Enterprise, or a Voluntary, Community and Social Enterprises or a mutual then the contractor shall ensure that all their invoices are paid within 30 days of invoice receipt.  

Severability
If any provision of this Agreement is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions hereof shall continue in full force and effect as if this Agreement had been executed with the invalid provisions eliminated. 
In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purposes of this Agreement, the parties shall immediately commence good faith negotiations to remedy such invalidity.
Waiver
The failure of any party to insist upon strict performance of any provision of this Agreement, or the failure of any party to exercise any right or remedy to which it is entitled hereunder, shall not constitute a waiver thereof and shall not cause a diminution of the obligations established by this Agreement.
A waiver of any Default shall not constitute a waiver of any subsequent Default.
No waiver of any of the provisions of this Agreement shall be effective unless it is expressly stated to be a waiver and communicated to the other party in writing in accordance with the provisions of this Agreement.
[bookmark: _Ref507856976]Corrupt Gifts or Payments
The Contractor shall use all reasonable endeavours to procure that it shall not do (and warrants that in entering the Agreement it has not done) any of the following (referred to in this clause as “Prohibited Acts”):
offer, give or agree to give any person in the employment of NICE any gift or consideration as an inducement or reward for doing or refraining from doing any act in relation to the obtaining or performance of this or any other contract with NICE or for showing or refraining from showing favour or disfavour to any person in relation to this or any other Agreement with NICE; or
enter into this or any other contract with NICE if any commission has been paid or agreed to be paid to any person in the employment of NICE by or on behalf of the Contractor or to their knowledge, unless particulars of such commission and the terms of any agreement for the payment of it have been disclosed to NICE in writing before the Agreement is made.
If the Contractor or any of its employees, agents or sub-contractors, or any person acting on their behalf, does any of the Prohibited Acts or commits any offence under the Bribery Act 2010 with or without the knowledge of the Contractor, NICE shall be entitled: 
to terminate the Agreement in accordance with clause 20.1.2 and recover from the Contractor the amount of any loss (including any consequential loss) resulting directly from the breach and/or termination; and
to recover from the Contractor the amount or value of any such gift, consideration or commission.
In exercising its rights and remedies under clause 24.4, NICE shall:
act reasonably and proportionately in the light of the gravity and circumstances of the particular breach; and
[bookmark: _Ref526236347]give all due consideration, where appropriate, to action other than termination of the Agreement.
Dispute Resolution
[bookmark: _Ref508519625][bookmark: _Ref508772067]The parties shall at all times use all reasonable endeavours to procure that any dispute arising out of or in relation to the interpretation or performance of this Agreement is resolved in good faith and in such a manner as shall cause minimum disruption to the continuing performance of the Services, before having recourse to arbitration or litigation.
[bookmark: _Ref512832963][bookmark: _Ref509311997]A party claiming that a dispute has arisen must give written notice to the other party of the existence of the dispute, specifying the nature of this dispute and any such dispute arising between the parties out of or relating to the interpretation or performance of this Agreement shall be referred in the first instance to the Responsible Officer of the Contractor and the Director of the Centre for Guidelines for resolution.
[bookmark: _Ref508515570]If any dispute between the parties cannot be resolved in accordance with clause 24.5.2 within one month of such referral the dispute shall be referred to the Responsible Officer of the Contractor and the Chief Executive of NICE for resolution.
[bookmark: _Ref508515646]If any dispute between the parties cannot be resolved in accordance with clause 23.5.3 within one month of such referral the dispute shall be referred to the Board of the Contractor and the Board of NICE for resolution.
[bookmark: _Ref512833167][bookmark: _Ref103676784]If a dispute cannot be resolved in accordance with clause 23.5.4 within one month of such referral, the dispute shall be referred to a person to be agreed between the parties.  In default of such agreement within fourteen days of notice from either party to the other calling upon the other so to agree, the dispute shall be referred to a person chosen upon the application of either party by the President, for the time being, of the Institute of Arbitrators. The decision of such person shall be subject to clauses 23.5.6 and 23.5.7 and persuasive but not final.  Each party shall bear its own costs in relation to the dispute resolution save that the costs of any reference to an external arbitrator under this clause 23.5.5 shall be borne equally by the parties.
[bookmark: _Ref508592828][bookmark: _Ref526236252]Nothing in this clause 23.5.6 shall require NICE to publish or give its approval to publication of any publication related to the Services and/or required under the Memorandum of Agreement.
[bookmark: _Ref327815][bookmark: _Ref533217968]In the event that the decision referred to in clause 23.5.5 is rejected by either party:
NICE may:
(a)	reduce the future workload available to the Contractor and review the Funding; 
(b)	reduce the Contractor’s current workload and review the Funding; or
(c)	terminate this Agreement.
[bookmark: _Ref103584502]the Contractor may decline to continue with the Memorandum of Agreement to which the dispute relates.
Notices
Any notice to be given under the Agreement shall either be delivered personally, sent by first class recorded delivery post (airmail if overseas) or electronic mail.  The address for service shall be as follows:
NICE: Level 1A
City Tower
Piccadilly Plaza
Manchester M1 4BT
Addressed to the Contract Manager and the Programme Director Guidelines.
The Contractor: 
[insert address]
or such other address as they may previously have notified to the other Party in writing.  If the notice is sent via email then it shall be copied to the Responsible officer, the Director of [Insert title]. 
A notice shall be deemed to have been served:
if personally delivered, at the time of delivery; 
if sent by email at the time of transmission;
if posted, at the expiration of 48 hours or (in the case of airmail seven days) after the envelope containing the same was delivered into the custody of the postal authorities; and
if sent by electronic mail, a telephone call is made to the recipient warning the recipient that an electronic mail message has been sent to him (as evidenced by a contemporaneous note of the Party sending the notice) and a hard copy of such notice is also sent by first class recorded delivery post (airmail if overseas) on the same day as that on which the email is sent. 
In proving such service it shall be sufficient to prove that personal delivery was made, or that the envelope containing such notice was properly addressed and delivered into the custody of the postal authority as prepaid first class, recorded delivery or airmail letter (as appropriate) or that the time the electronic mail was sent.
Relationships
[bookmark: _Ref507857416]This Agreement does not make any party the employee, agent, partner or legal representative of the other party for any purpose whatsoever.  No party is granted any right or authority to assume or create any obligation or responsibility, expressed or implied, on behalf of or in the name of another party.  Nothing in this Agreement shall create a partnership between the parties or between the Contractor.
Third Party Rights
The rights of any third party under this Agreement, whether pursuant to the Contracts (Rights of Third Parties) Act 1999 or otherwise, are hereby excluded.
Entire Agreement
Subject to Clause 2, this Agreement together with all the Schedules contains the whole agreement between the parties in respect of the Services and supersedes any prior written or oral agreement between them relating to it.
Agreement, Head Notes, Clauses and Schedules
In this Agreement unless the context otherwise requires:
words in the singular include the plural and vice versa;
references to clauses, sub-clauses, and Schedules of this Agreement and Schedules are references to the clauses, sub-clauses and Schedules of this Agreement; and
references to any enactment, order, regulation or other similar instrument shall be construed as a reference to the enactment, order, regulation or instrument as amended or re-enacted by any subsequent enactment, order, regulation or instrument.
The headings in this Agreement shall not affect its interpretation.  All the Schedules of this Agreement constitute an integral part hereof.
Law and Jurisdiction
The parties hereby submit to the exclusive jurisdiction of the English Courts and agree that the interpretation, validity and performance of this Agreement and its subject matter shall be construed in accordance with the laws of England and Wales.
Variation
This Agreement may not be varied except by an instrument in writing signed by the Contractor’s authorised representative and by NICE’s authorised representative in advance of any expenditure or any commitment to make expenditure to which it relates.
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MONITORING REPORTS 

Each year NICE will provide reporting templates for the Contractor to complete and submit ahead of each Quarterly Review Meeting. The report templates will contain a minimum of the following criteria for the Contractor to report against. The templates will be used to monitor progress against the agreed business plan in each quarterly review meeting.
	Title
	Purpose
	Content

	Finance report

	To display actual and projected costs against budget by quarter, with comments/reasons for variance
	· Senior management team pay costs (roles included in this total as mutually agreed in Annual Business Plan)

· Pay costs broken down by team, then role, then WTE

· Non-pay costs, including governance, boards and committees, digital costs

· Detail of remaining funds against projected/actual spend (‘margin’)

	Risk register

	A log of all risks identified by the contractor’s Management team with details of how these were, or are to be, handled

	· Name of reviewer and approver

· Business objective that the risk relates to

· Risk description

· Planned actions to mitigate the risk

· Risk rating following mitigation, as defined

· Further actions to strengthen the planned mitigations

· Target rating, as defined

· Date of last review

· Date of last amendment

	Infrastructure report

	A summary overview of performance and issues over the reporting period

	· Successes and achievements

· Challenges to delivery of outputs

· Vacancy rate and workforce planning

· Subcontractor feedback and performance

· Issues for discussion with NICE

	Activity Report 
	To display planned and actual milestone submission dates in the reporting period for each guideline
	· Milestone planned date

· Milestone actual date

· Reason the timeline change was agreed with NICE for all guidelines that have delayed

	Annual Compliance Report (Q4 only)
	A report detailing compliance with the terms of the Agreement in accordance with clause 8.1.2
	· Name of completer and approver

· Measures taken by the contractor to comply with clause 6.2 – Internal control

· Measures taken to implement a records management programme in accordance with clause 9.1.2

· Details of compliance with the milestones for each of the guidelines in development during the last year

· Equality monitoring information for guideline committee recruitment (applicants and appointees) during the last year
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SIGNED by	 ……………………………..	…………………………….
For and on behalf of the NATIONAL	(Signature)
INSTITUTE FOR HEALTH AND CARE EXCELLENCE	……………………………..
		(Date)

SIGNED by	 ……………………………..	…………………………….
For and on behalf of   	(Signature)
[TBC] 
	……………………………..
	(Date)
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