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THIS CONTRACT is made the	     day of                                        2015

BETWEEN 

(1) 	 Southend-on-Sea Borough Council of the Civic Centre, Victoria Avenue, Southend-on-Sea, Essex, SS2 6ER. of (the “Authority”); and

(2)	[INSERT CONCESSIONAIRE NAME] (Company No. ____________) whose Registered Office is at _________________________________ (the “Concessionaire”)

BACKGROUND
A)	The Authority wishes to grant the Concessionaire the right to deploy Equipment and carry out associated Operational and Maintenance Work to the Assets detailed in Schedule 1 to enable the provision of a wireless network in streets and open spaces within the Borough of Southend-on-Sea , on the basis that the Concessionaire has the necessary experience, skills and ability to provide such a service, in consideration of the payment to the Authority by the Concessionaire of the Minimum Guaranteed Amount and an agreed percentage share of the Income generated from any infrastructure installed as hereinafter set out;
B)	The Concessionaire has agreed to deploy Equipment and carry out Operational and Maintenance Work to the Assets detailed in Schedule 1 to enable the provision of a wireless network in streets and open spaces within the Borough of Southend-on-Sea at the agreed standard and at its own cost subject to these conditions of contract.
IT IS HEREBY AGREED between the parties as follows:
1. DEFINITIONS
   
	“ACA” 
	Means Audit Commission Act 1998;

	Annual Concession Fee
	       means the minimum amount to be paid by the Concessionaire to the Authority irrespective of the Gross Revenue achieved by the Concessionaire for the use of the Specified Assets under this Contract as set out in Schedule 2;

	“Assets” 
	mean the assets owned or controlled by the Authority that may subject to Authority consent be available to the Concessionaire to host Equipment as more particularly specified in Schedule 1;

	“Asset Transfers” 
	shall have the meaning given to it in Clause  16.2;

	‘’Borough of Southend-on-Sea’’  
	means the administrative area of the Council of Southend-on-Sea Borough Council;

	“Change in Law”
	means:
(a)	the coming into effect of any Law and/or Directive that is not in effect at the date of this Contract;  
(b)	the modification, repeal or replacement of any Law and/or Directive after the date of this Contract; and/or
(c)	a change after the date of this Contract in the interpretation or application by any Competent Authority of any Law and/or Directive;

	“Change Request”
	Shall have the meaning set out in Clause 8; 

	“Clause” 
	means a Clause of these terms and conditions;

	“Code Powers” 
	Means powers provided by the Electronic Communications Code as set out in Schedule 2 of the Telecommunications Act 1984; 

	“Commencement Date” 
	means                     2015;

	“Competent Authority”
	means any local, national or supranational agency, authority, court, inspectorate, minister, ministry, regulator, or other public or statutory person having (in each case) jurisdiction over either or both of the Parties and this Contract; 

	“Concession” 
	means the right to affix agreed Equipment to Specified Assets to enable the provision of a Wireless Network in streets and open spaces within the Borough of Southend-on-Sea in accordance with the terms of this Contract;


	“Contract” 
	means the agreement entered into between the Concessionaire and the Authority comprising these conditions of contract together with the ITT, the Tender and any other documentation incorporated by agreement in writing between the parties from time to time;

	“Contract End Date” 
	Means ten (10) years from the Commencement Date;

	“Contract Fees” 
	means the total fees payable by the Concessionaire to the Authority in consideration of the grant of this Contract and shall constitute the Minimum Guaranteed Amount and the Income plus any other amount, fees, charges and/or disbursements payable to the Authority under the terms of the Contract as set out in Schedule 2;

	“Contract Period”
	means the period commencing on the Commencement Date and ending on the Contract End date;

	“Control of Advertisements Regulations”
	means the Town and Country Planning (Control of Advertisements) (England) Regulations 2007/783;

	“Dispute”
	shall have the meaning given to it in Clause 14.1;

	“EIR” 
	means the Environmental Impact Regulations 2004;

	“Escalation Procedure”
	means the escalation procedure set out in Schedule 3;

	“Data Protection Legislation”
	means the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2426/2003) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.


	“Equipment” 
	means the equipment of agreed standard as approved by the Authority to be provided, installed, used and maintained by the Concessionaire at no cost to the Authority on Specified Assets in accordance with the terms of this Contract to enable, the operation of a Commercial Wireless Network within the Borough of Southend-on-Sea  during the Concession Period;

	“Equipment Attachment Conditions”
	means the conditions set out in Schedule 4; 

	“FOIA” 
	means the Freedom of Information Act 2000;

	“Gross Revenue” 
	means the total wholesale revenue generated by the Concessionaire over the Term associated with the Concession (including without limitation advertising income) prior to the deduction of any expenses of whatever nature whether paid, incurred, or to be incurred by the Concessionaire;

	“Group Company”
	Means any company which at the relevant time is, a holding company of the Concessionaire; a subsidiary or subsidiary undertaking of the Concessionaire; or a subsidiary or subsidiary undertaking (other than the Concessionaire itself) of any such holding company the expressions “holding company”, “subsidiary” and “subsidiary undertaking” having the same meanings given to them by the Companies Act 1985 or the Companies Act 2006 (in each case to the extent in force); 

	“Income” 
	means the percentage of the Gross Revenue payable by the Concessionaire to the Authority in consideration of the grant of this Contract as set out in Schedule 2; 

	“Initial Period of Exclusivity”

	Shall have the meaning set out in Clause 4.3;

	“Insolvent”
	Means where:
a) the Concessionaire being a company is unable to pay its debts within the meaning of section 123 Insolvency Act 1986, makes a proposal for a voluntary arrangement or convenes a meeting of its creditors to consider such a proposal, becomes subject to any voluntary arrangement, has a receiver, manager, or administrative receiver appointed over any of its assets, undertaking or income, passes a resolution for its winding-up (save for the sole purpose of a solvent liquidation to effect a reconstruction or amalgamation), is subject to a petition granted by any court for its winding-up, has a provisional liquidator appointed, has a proposal for a compromise or arrangement sanctioned by the court pursuant to section 899 Companies Act 2006 (save for the sole purpose of a solvent reconstruction or amalgamation), has an administrator appointed in respect of it or is the subject of an application for administration filed at any court or a notice of appointment of an administrator filed at any court or a notice of intention to appoint an administrator filed at any court by any person or is the subject of a notice to strike off the register at Companies House;
b) the Concessionaire being an individual, partnership or firm has entered into any composition or arrangement with its creditors, has a petition presented by it or by any other person for its bankruptcy, has a bankruptcy order made against it, has applied to the Court for an interim order under section 253 Insolvency Act 1986, has submitted a proposal for a voluntary arrangement to a nominee under section 256A Insolvency Act 1986, has a petition presented for an Administration Order under Part III Insolvent Partnerships Order 1994 (“the Order”), has a petition presented for winding up as an unregistered company under Parts IV or V of the Order, has an interim receiver of its property appointed under section 286 Insolvency Act 1986, is unable to pay its debts within the meaning of sections 267 and 268 Insolvency Act 1986, has a receiver or manager appointed over any of its assets, has a receiver appointed under the Mental Health Act 1983, dies or by reason of any illness (including mental disorder or infirmity), accident or injury or any other cause whatsoever becomes unable to comply with its obligations under the Contract;

	“Installation  Works” 
	means the works to be carried out by the Concessionaire to install the Equipment to Specified Assets at its own cost;

	“Invoice” 
	means the invoices to be  issued by the Authority on a quarterly basis in arrears setting out the Income as detailed in Schedule 2 the Income payable by the Concessionaire to the Authority for the previous quarter; 

	“ITT”
	Means the Authority’s invitation to tender issued on 9th September, 2015.; 

	“Late Payment Fees”
	Is as defined in Clause 5.5;

	“Laws and/or Directives”
	means:
(a)	any law (including the common law);
(b)	any instruction, direction, rule or requirement of any Competent Authority; and/or
(c)	any condition or other requirement of any Necessary Consent;

	‘’List of Locations 
	Means the list of designated Locations in the form shown at Schedule 6 to this Contract;

	“Location”
	means any site or location of a Specified Asset as identified in the list of locations referred to in Clause 2.4;

	“Necessary Consent”
	means, in respect of the Concessionaire all the planning, environmental and other authorisations, licences, exemptions, consents, permits or approvals necessary (from time to time) to allow it to lawfully undertake its obligations under this Contract;

	“Operational &  Maintenance Work” 
	means the operation and maintenance work to be carried out by the Concessionaire in respect of the Equipment at its own cost in accordance with the terms of this Contract; 

	“Qualifying Change in Law”
	means a Change in Law that affects the establishment, maintenance and/or operation of Wireless Networks that has an impact on either or both Parties in relation to this Contract;


	“Quarter Day”
	Means usual quarter days being 25 March, 24 June, 29 September and 25 December;

	“Quarterly Report” 
	means the document to be provided by the Concessionaire to the Authority on a quarterly basis providing details of the Gross Revenue paid or payable to the Concessionaire over the previous quarter; 


	“Records” 

	Shall have the meaning set out in Clause 6.2.1  

	“Retention Period” 

	Shall have the meaning set out in Clause 6.4

	“Services” 
	means the services provided by or on behalf of the Concessionaire in fulfilling its obligations under this Contract;

	“Specified Assets” 
	means the Assets approved by the Authority pursuant to Clause 2.3 for use by the  Concessionaire to host Equipment and detailed in Schedule Specified Assets; 

	“Tender” 

	means the Concessionaire’s response to the ITT dated [       ] and all documents attached thereto as set out in Schedule 7; 

	“Works” 

	shall have meaning given to it in Clause 2.2 (b)

	“Wireless Network” 
	means a wireless network established for the provision of wireless communications services between two or more devices where the signal is transmitted via electromagnetic waves without directly connected wires for the purpose of moving voice, data or other information.






2. AGREEMENT
2.1	The parties agree that, in consideration of the Contract Fees payable by the Concessionaire to the Authority, the Concessionaire shall have the right to operate the Concession in accordance with the terms of this Contract.
2.2	The Authority shall:
a) Grant access to the Assets and Specified Assets;
b) Permit the Concessionaire at its own cost to carry out the Installation Works and Operational & Maintenance Work (together  referred to hereinafter as “Works”), to Specified Assets in accordance with the terms of this Contract; and
c) Provide the Concessionaire with relevant information as requested and observe the agreed timescales for all communications, whether written, verbal or electronic, as set out in this Contract.
d)  Provide the Concessionaire (or any parties duly authorised by the Concessionaire) access to all such parts of the Specified Assets (subject to any third party consents that may be required) as shall be reasonably required to carry the Concessionaire’s work including planned or reactive maintenance provided that such persons comply with such reasonable security and safety procedures as are required by the Authority.
2.3 The Concessionaire may request consent from the Authority to use any Asset to host the Equipment.  The Authority shall make reasonable endeavours to reply to each request within 30 days and may give or withhold consent at its reasonable discretion. Failure to respond within 30 days will not mean that that the Concessionaire can proceed on the basis that deemed consent is given, they must await the Authority’s reply. In responding to such a request the Authority shall provide reasonable grounds for any refusal.   Each Asset granted consent by the Authority shall be defined as and become a Specified Asset for the purposes of this Agreement.  The giving of consent under this Clause 2.3 shall not affect the Parties’ liabilities under this Contract.
2.4 On agreement pursuant to Clause 2.3 above, the site of such Specified Assets shall be known as a Location.  The Concessionaire and the Authority will record designated Locations in the form shown at Schedule 6 to this Contract (“List of Locations”).  This list of Locations shall be maintained by the Concessionaire and the Concessionaire shall provide a copy to the Authority on request and each time it is amended or updated.
2.5	The Concessionaire will provide for each Location documentation detailing the hardware deployed and associated cabling (external and internal) with as built drawings and photographs. 

3. TERM
3.1	This Contract shall commence on the Commencement Date and shall expire on the Contract End Date unless the Contract is terminated sooner in accordance with this Contract or in accordance with common law or statute.  
3.2	The Concessionaire shall execute the Contract promptly and shall not save as expressly authorised in advance by the Authority in writing, be granted access to the Specified Assets or carry out the Works until it has so executed the Contract.
4. 	EXCLUSIVITY
4.1  Subject to Clause 4.2 below nothing in this agreement shall affect the ability of the Authority to use any Assets, including Specified Assets, for any purpose which it sees fit. For the avoidance of doubt nothing in this Contract shall prejudice the right of the Authority acting alone or with other statutory organisations and agencies to carry out activities of whatever nature including the provision of a wireless network for the purpose of exercising statutory powers including the delivery of non-commercial Authority services., 

4.1.1 the Council for the purpose of fulfilling statutory functions; 
4.1.2 law enforcement agencies for exercising law enforcement powers; or, 
4.1.3 emergency services.
, 
4.2	The Authority shall notify the Concessionaire prior to installing or affixing any electronic devices to any of the Specified Assets or to any street furniture adjacent to the Specified Assets.  The Authority shall not authorise any other party to install equipment at the Specified Asset for the purpose of enabling a commercial wireless network at the Location (‘Exclusive Rights’) . 

4.3	Subject to Clause 4.1 above during the first period of two years commencing on the Commencement Date the Authority shall not authorise others to install Equipment for the purposes of enabling a Commercial Wireless Network using the Assets or Specified Assets (“Initial Period of Exclusivity”).
          Whilst Southend-on-Sea Borough Council anticipates offering a minimum  two year exclusivity, Southend-on-Sea Borough Council is willing to  consider other proposals regarding exclusivity up to a maximum of five  years. 

4.4	Extension of the period of exclusivity for the rest of the Contract Period after the Initial Period of Exclusivity will be granted to the Concessionaire in relation to only those Specified Assets to which Equipment has been attached by the Concessionaire. The exclusive rights shall extend to a radius of 200 metres and up to a height of 10 metres from the deployed specified asset. This extension of Exclusive Rights granted under this Clause 4.4 will not apply in respect of any installation at a Specified Asset which is attached to a building.
4.5    On expiry of the Exclusivity Period in accordance with Clause 4.1 the Authority  shall retain the right to authorise others including the Concessionaire but not on a preferred basis to install equipment for the purposes of enabling a Wireless Network using these  upon which no Wireless Equipment has been attached by the Concessionaire. 

5. 	CONTRACT FEES & REPORTS
5.1	The Concessionaire shall pay to the Authority the Contract Fees on a quarterly  basis in accordance with the terms of this Clause 5 and Schedule 2. 
5.2 	The Concessionaire shall pay the Income as detailed in Schedule quarterly in arrears within 28 days of receipt of Invoice from the Authority.
5.3	The Concessionaire shall provide an accurate Quarterly Report to the Authority within 28 days of the end of each Quarter Date during the Contract Period clearly setting out the amount of Income payable to the Authority for that relevant quarter. 
5.4	Following receipt of the Quarterly Report, the Authority shall within 28 working days issue an Invoice to the Concessionaire stipulating the Income amount based on the Quarterly Report and the relevant Annual Concession Fee to be paid by the Concessionaire.]
.
5.5	Within 28 days of receipt of the Invoice the Concessionaire shall pay the amount set out in the Invoice to the Authority.
5.6	In the event the Annual Concession Fee or the Income as detailed in Schedule 2  set out in the Invoice are not paid by the date they are due, whether it has been formally demanded or not, the Authority shall be entitled to interest at a rate of 4% above the Bank of England base rate for the outstanding amount for the period from the due date to and including the date of payment (“Late Payment Charges”).
5.7 	The Concessionaire acknowledges that the outstanding sums payable to the Authority shall be recoverable by the Authority as a debt from the Concessionaire.
5.8	Any queries raised by the Authority in respect of the Quarterly Report shall be answered by the Concessionaire promptly and in any event within five working days of receipt of the query and all information relevant to the Contract including financial data shall be made available to the Authority readily upon request. If and when required by the Authority the Concessionaire shall provide access to the Authority’s independent auditor to all such records as may reasonably be required by such a person to verify the Gross Revenue.
5.9	All sums payable by the Concessionaire are exclusive of any VAT that may be chargeable and the Concessionaire shall pay VAT in respect of all taxable supplies made to it in connection with the operation of this Concession.  Every obligation on the Concessionaire under or in connection with this Contract to pay, refund or to indemnify the Authority or any other person any money or against any liability includes an obligation to pay, refund or indemnify against any VAT, or an amount equal to any VAT, chargeable in respect of it

5.10	Any dispute regarding the Quarterly Report or Invoice shall be referred to the Dispute Resolution Process set out at Clause 14 below. 

6. 	AUDIT

6.1 For the purpose of conducting any audit investigation of the Contract, the Concessionaire shall throughout the Contract with all reasonable co-operation and assistance in relation to such an audit allow access to the Authority or its auditors, upon written request and by prior appointment, at no cost to the Authority to all records relating directly to the Concession. 
6.2 The Concessionaire shall (and shall procure that any sub-contractor shall) at all times: 
6.2.1 maintain a full record of the financial activities of operating the Concession in accordance with generally accepted accounting principles,  which shall consist of all such records and books of account relating to the generation of gross revenue in the operation of the Concession and showing in detail revenue income from the Concession listed by revenue stream  and from time to time to ensure that it is at all times possible to conduct financial audits for verification of income or estimated income in relation to the Concession;
6.2.2 upon request by the Authority, provide the Authority with copies of all relevant invoices relating to wholesale, sponsorship and advertising revenues arising as a result of this Contract.


6.3  Maintenance of Records
6.3.1	The Concessionaire shall maintain detailed records relating to the operation of the Concession in accordance with  any applicable or future Legislation or Codes of Practice issued in relation to such matters.
6.3.2	Without prejudice to Clause 6.3.1, the Concessionaire shall procure that the following are maintained:
6.3.3	a full record of all incidents relating to health, safety and security which occur during the Concession Period; and
6.3.4 full records of all maintenance procedures carried out during the Concession Period,
and the Concessionaire shall have the items referred to in this Clause 6.3 available for inspection by the Authority (and its advisers) upon reasonable notice, and shall present a report of them to the Authority as and when requested from time to time.
6.4 retain all Records during the Concession Period and for a period of not less than 6 years (or such longer period as may be required by law) following termination or expiry of the Contract (“Retention Period”).
	

7.	CONCESSIONAIRE EQUIPMENT
7.1.	The Concessionaire shall itself or procure that a Group Company shall own and maintain all Equipment at its own cost at all times during the Contract Period until the Asset Transfer obligations are triggered in accordance with the provisions of Clause 16.1.
7.2	The Concessionaire agrees to indemnify the Authority for any claims, losses or damages incurred by the Authority as a result of the Concessionaire’s infringement of third party intellectual property rights in fulfilling its obligations under this Contract. The Authority agrees that: 	
7.2.1	the Authority shall as soon as reasonably practicable notify the Concessionaire in writing of any Infringement Claim of which it has notice;
7.2.2	the Authority shall not make any admission as to liability or compromise or agree to any settlement of any Infringement Claim without the prior written consent of the Concessionaire, which consent shall not be unreasonably withheld or delayed; and
7.2.3	the Concessionaire shall be entitled to have the sole conduct of or settle all negotiations and litigation arising from any Infringement Claim and the Authority shall, at the Concessionaire’s request and expense, give the Concessionaire all reasonable assistance in connection with those negotiations and such litigation.
7.3	Without prejudice to clause 7.2, if any Infringement Claim is made, or in the Concessionaire's reasonable opinion is likely to be made, against the Authority, the Supplier may at its sole option and expense:
7.3.1	procure for the Authority the right to continue using, the infringing item (or any part thereof) in accordance with the terms of this Agreement; or
7.3.2	modify the item so that it ceases to be infringing; or
7.3.3	replace the item with non-infringing materials.


8.	CHANGE OF LOCATION

8.1 	At any time during the Contract Period, either Party may request a change relating to the Locations (for example to move Equipment to an alternative Specified Asset) in which event the following procedure shall be followed:

8.1.1.          The Party requiring such change shall prepare a written request (“Change Request”) and submit written details to the other;

8.1.2.          The receiving Party shall consider the Change Request and shall provide a written response within a maximum of 20 working days of receipt.  In the event of an emergency requirement, the receiving Party shall use reasonable endeavours to respond to a Change Request within 2 working days of receipt;

8.1.3.          Neither Party shall proceed with any change unless written approval of the Change Request has been obtained from the other Party; 

8.2.     The Concessionaire shall not unreasonably withhold consent to a Change Request.

8.3.     The Council may withhold consent to a Change Request. at its discretion.

8.4.     Where a Change Request is agreed, the requesting Party shall be responsible for the costs of both Parties incurred in implementing the agreed change. The requesting Party shall agree the costs of the other party before any such work commences.
8.5.    Any decline of a Change Request by either Party shall be accompanied by written reasons for the decision.



9.	ADVERTISING

9.1 [bookmark: _Ref348597096]The Concessionaire shall obtain prior formal written approval from the Authority before displaying any advertising material upon or in connection with the Equipment or the Concession failing which, the Authority shall be entitled to remove such advertising without liability and recover any costs of such removal from the Concessionaire. 
9.2 Notwithstanding Clause 9.1 nothing shall prevent the Concessionaire acting in compliance with the Control of Advertisements Regulations from displaying advertising material in connection with the promotion of the Concession on the Equipment or at the Location.
9.3 The Concessionaire shall not display any advertisement on the Equipment or in relation to the Concession which is illegal or contravenes rules or Codes of the Advertising Standards Authority or the Authority’s social and economic policies in relation to the promotion of certain goods or services (as may be notified to the Concessionaire from time to time).;

9.4     In the event that the Concessionaire becomes aware of a breach of Clause 9.1, the        Concessionaire shall ensure that such advertising material is removed immediately.  The Council shall be entitled to remove any advertising material in contravention of Clause 9.1 which is displayed by the Concessionaire at Concession Locations without incurring liability, the reasonable costs of which shall be recoverable from the Concessionaire.

10. 	RIGHTS OF THE AUTHORITY
10.1	The Authority reserves the right, subject to clause 10.2, to terminate the Contract in respect of any one or more of the Specified Assets without compensation should the Authority consider, in its absolute discretion, that significant political, environmental or other public health reasons as supported by an Official Government Report or contravenes ICNRP Guidelines in respect of those Equipment necessitate such course of action to be taken by the Authority. 
10.2 	In exercising its right  under clause 10.1 to terminate the Contract in respect of any one or more of the Specified Assets the Authority shall use  its reasonable endeavours to find one or more suitable alternative Assets failing which the Annual Concession Fee shall be reduced accordingly.

11. 	CONCESSIONAIRE’S WARRANTIES, REPRESENTATIONS AND UNDERTAKINGS
	The Concessionaire hereby warrants, represents and undertakes to the Authority that it shall:  
11.1	provide, install, use and maintain at its own cost the Equipment, in accordance with the  requirements of the ITT, Equipment Attachment Conditions and the proposals set out in the Tender and subject to the terms and conditions of this Contract;
11.2 	install all Equipment in a good and workmanlike manner and ensure that it is securely and safely fixed; 
11.3	visually inspect the Equipment as frequently as required and no less than on an annual basis and maintain the same in a good and safe condition;
11.4	respond within a maximum period of 24 hours to an emergency notification from the Authority of maintenance requirements to the Equipment relating to a risk to public health and safety; 
11.5	comply strictly with the representations made in the Tender. The parties agree that such compliance shall be a material condition of the Contract;
11.6	meet any and all  costs and expenses associated with a Qualifying Change in Law including any costs and/or expenses that may arise in relation to business rates or any other local or national taxes that may be payable in respect of Specified Assets.
11.7 	effect and maintain throughout the Contract Period with a reputable insurance company Employer’s Liability insurance of not less than £10 (ten) million pounds) in respect of any one claim or series of claims arising out of one incident and also Public Liability insurance to provide cover of not less than than £10 (ten) million pounds  in respect of any one claim or series of claims arising out of one incident. Copies of the insurance certificates and renewal premium receipts are to be made available to the Authority upon request;
	
11.8	at all times comply with all Laws and/or Directives applicable to the operation of this Contract including the Health and Safety at Work Act 1974 and related regulations 

11.9	ensure  that the level of radio frequency emissions emitted from the Equipment is within the International Committee on Non Ionising Radiation Protection (ICNIRP) guidelines and is compliant with Health and Safety legislation and regulations and undertakes to maintain the same throughout the Concession Period;. 

11.9	be solely responsible for the payment of its maintenance, any power costs, rents, taxes (including but not limited to local taxes), and outgoings applicable to or necessary for the Concessionaire to fulfil its obligations under this Contract.
11.10	ensure that each party’s nominated officers attend quarterly review meetings conducted by the Authority, the primary purpose of which shall be to:
11.10.1	explore additional revenue opportunities; 
11.10.2 	provide an opportunity for either party to raise issues which could cause disruption to the functioning of the Equipment or the Wireless Network if already in place, or otherwise prejudice this Contract or any part of this Contract.

11.11 	make its own investigations and research and satisfy itself in respect of all matters relating to this Contract and that  it is not contracting with the Authority in reliance upon any information, representations or assumptions (whether made orally, in writing or otherwise) which may have been made by the Authority except those contained in the ITT and this Agreement 

11.12	ensure that all information contained in the Tender are true, complete and accurate as far as possible in all respects;

11.13	ensure that it has full power and authority to enter into the Contract and fulfil its obligations under the Contract; 

11.14 	ensure that it is of sound financial standing and that the Concessionaire is not aware of any circumstances (other than such circumstances as expressly disclosed in writing by the Concessionaire to the Authority) which may adversely affect any financial standing in the future;

11.15 	ensure that it has made arrangements to ensure that it will have sufficient working capital, skilled personnel, equipment, machinery and other resources available to it in order to fulfil its responsibilities under the Contract. 

11.16	ensure that it has or has made arrangements to obtain all Necessary Consents, and will throughout the Contract Period obtain and maintain all further and other Necessary Consents; and

11.17 	ensure that it will perform all of the Services in accordance with the requirements of this Contract and with due skill, care and diligence.

12.	AUTHORITY’S WARRANTIES, REPRESENTATIONS AND UNDERTAKINGS AND LICENCES
12.1	The Authority hereby warrants represents and undertakes that:
12.1.1	it is capable of granting the rights specified in this Contract to the Concessionaire in respect to assets detailed in Schedule 1;

12.1.3	the Authority shall throughout the Contract Period maintain the Assets and Specified Assets in accordance with its statutory duties;
12.2 	The Council hereby grants to the Concessionaire a licence for the Contract Period to access Assets and Specified Assets for the purposes of this Contract and the right to occupy Specified Assets at the Locations. These rights are for the benefit of the Concessionaire its employees agents and contractors and are not granted exclusively to the Concessionaire and are granted in common with any other person lawfully entitled to similar rights in relation to the Specified Assets at the Locations . 

12.2.1  The concessionaire shall not do or permit others to do anything that would
             cause the Council to be in breach of its obligations to any occupiers or tenants 
             of the buildings that the Council’s Owned Sites form part of and shall forthwith
             indemnify the Council against all expenses, costs, claims, damage and loss
  arising from any breach of the Concessionaires obligations under this  clause but shall in no circumstances exceed in the aggregate the sum of £2,000,000 for any one event or series of connected events.

12.2.2   The Council (in its capacity as landowner and/or occupier) shall use reasonable 
             endeavours to assist the Concessionaire in obtaining any access rights and/or
            closure orders in relation to the Street Furniture and/or to access to the buildings 
            that form part of the Council Owned Sites that are necessary for the Permitted
            Use.  The Concessionaire hereby acknowledges and agrees that such rights
            may be subject to third party consents and the Council will not have any
            obligation to incur any costs in obtaining any such rights and/or permissions
            under the terms of this Licence Agreement.
13. 	LIABILITY & INDEMNITY

13.1 The Authority shall not be liable to the Concessionaire for any loss, damage or liability to any third parties arising at law or to the Concessionaire’s property or injury to any of its personnel during or in connection with the installation, use and maintenance of the Equipment except to the extent that it was caused by the Authority’s negligence.
13.2 Subject to clauses 13.3  and the Concessionaire shall indemnify the Authority and keep the Authority indemnified fully against all claims, proceedings, actions, damages, costs, expenses and any other liabilities which may arise out of the performance or non-performance by the Concessionaire of its obligations under this Contract or the presence of the Concessionaire or any of its staff on the Authority’s premises, including in respect of any death or personal injury, loss of or damage to property, or any other loss which is caused directly by any act or omission of the Concessionaire provided always that:
13.2.1 the Authority shall promptly notify the Concessionaire of any such claims and proceedings; and
13.2.2 the Authority shall take all reasonable steps to mitigate any such losses and expenses and shall not compromise or settle any such claim without the prior written approval of the  Concessionaire (such approval not to be unreasonably withheld or delayed); and
13.2.3 the Concessionaire shall have no liability for economic or consequential loss, including but not limited to loss of profits or revenues or loss of opportunity
The Concessionaire shall not be responsible for any injury, loss, damage,  cost or expense if and to the extent that it is caused by the negligence or wilful misconduct of the Authority or by breach by the Authority of its obligations under the Contract. The Concessionaire shall not exclude liability for additional operational, administrative costs and/or expenses or wasted expenditure resulting from the Concessionaire’s breach of this Contract. The terms of any insurance or the amount of cover shall not relieve the Concessionaire of any liabilities under the Contract. It shall be the responsibility of the Concessionaire to determine the amount of insurance cover that will be adequate to enable the Concessionaire to satisfy any liability incurred under the Contract.
13.3 Except as provided in Sub-Clause 13.2.3 and 13.2 each Party agrees that the other Party's liability for damages under this Contract including howsoever arising (including, without limitation, for breach of contract or for negligence or other tort) shall in no circumstances exceed in the aggregate the sum of £5,000,000 for any one event or series of connected events.
[bookmark: _DV_M263]
14.	DISPUTE RESOLUTION
14.1 [bookmark: _Ref348553485]If either party considers the other to be in default of their obligations under this Contract, it shall not commence legal proceedings against the other party before first bringing the alleged breach or problem to the other party’s attention in writing and seeking resolution. The aggrieved party shall notify the other party in writing of the way in which it considers the other to be in default and what it considers necessary to remedy the fault (“Dispute”).  The other party shall respond in writing within 10 working days of receipt of the Dispute notification. The parties shall use their reasonable endeavours to resolve by agreement any Dispute between them with respect to any matter relating to this Contract. If the matter remains unresolved for a further period of 10 working days the matter shall be escalated in accordance with the Escalation Procedure.
14.2 [bookmark: _Ref348554070]In the event that the Escalation Procedure has been exhausted Mediation will be undertaken in accordance with the CEDR Model Mediation Procedure (“Mediation”). Unless otherwise agreed between the parties, the mediator will be nominated by CEDR. To initiate the Mediation a party must give notice in writing ('ADR notice') to the other party to the Dispute requesting mediation. A copy of the request should be sent to CEDR Solve. The Mediation will start not later than 30 days after the date of the ADR notice.
14.3 No party may commence any court proceedings / arbitration in relation to any Dispute arising out of this agreement until it has attempted to settle the Dispute by Mediation and either the Mediation has terminated or the other party has failed to participate in the Mediation, provided that the right to issue proceedings is not prejudiced by a delay. The parties shall send negotiators to the Mediation who have the authority to settle the Dispute.
14.4   In the event of a Dispute between the Authority and the Concessionaire, notwithstanding the provisions of this Clause 14, the Concessionaire shall immediately act upon instructions issued by the Authority until the Dispute is resolved. A failure to so comply with the instructions given by the Authority shall constitute breach of contract and shall render the Concessionaire liable for any costs incurred by the Authority for such Contract non-performance.
15. 	TERMINATION

15.1        At any time after the Commencement Date either Party (“the Innocent Party”) shall be entitled to terminate this Contract with immediate effect upon written notice to the other Party (“the Defaulting Party”) if any of the following events shall occur:
15.1.1 the Defaulting Party becomes Insolvent; 
15.1.2 the Defaulting Party acts in a negligent manner or commits any material breach of its material obligations under this Contract or the Defaulting Party puts forward a rectification programme acceptable to the Authority and fails to substantially remedy such breach in accordance with the agreed rectification programme; or
15.1.3 The Innocent Party agrees that prior to determining whether to exercise any right of termination in accordance with this Clause 15 it shall, acting reasonably and in good faith by reference to the nature of the breach, given all due consideration to taking action other than termination of this Contract (including any mitigating proposals made by the Defaulting Party).
15.2 The termination of the Contract, howsoever arising, is without prejudice to the rights, duties and liability of either the Concessionaire or the Authority accrued prior to termination. The conditions which expressly or impliedly have effect after termination will continue to be in force notwithstanding termination.




16.	TRANSFER OF ASSETS 
16.1	The Concessionaire shall remove at its own cost any and all Equipment from the Specified Assets and/or any other property owned by the Authority and make good damage caused as a result 30 days prior to the Contract End Date. 
16.2	The ownership of all Equipment remaining on the Specified Assets shall transfer automatically to the Authority at nil cost to the Authority at 5pm on the Contract End Date (“Asset Transfer”) and the Authority retains the right to collect as debt any amount spent by the Authority in the removal of such Equipment as is subject to Asset Transfer (“Transferred Assets”). 
16.3	The Concessionaire shall not remove any Transferred Assets. 
16.4	The Authority may allow the Concessionaire to buy-back any or all Transferred Assets for a fee which shall be the subject of a separate agreement.
16.5	It is acknowledged by the Parties that the provisions of Clauses 16.1 and 16.2 shall have the effect of dis-applying Code Powers in relation to this Contract and thereby prevent the exercise of Code Powers by the Concessionaire, its employees, contractors or agents. 

16.6     If and to the extent that the Concessionaire has any rights under the Electronic
            Communications Code set out in schedule 2 of the Telecommunications Act 
            1984 (as amended by schedule 3 of the Communications Act 2003) and any
            amendment thereof from time to time in force (the “Code”), the Concessionaire 
           (and/or its sub-contractors or licensees) hereby:



16.6.1 waives its rights to serve a counter-notice pursuant to Paragraph 20(2) of schedule 2 of the Code if the Council serves a notice pursuant to Paragraph 20(1) of the Code and shall not otherwise use its powers under the Code to prevent the operation of this Clause 16.6.1; and
16.6.2 undertakes that it shall not serve a counter-notice pursuant to Paragraph 21(3) of schedule 2 of the Code nor exercise any other power conferred by the Code in such a manner as to exercise its right to remain on Assets following the service of a notice by the Council pursuant to clause 10.1 or the expiry or termination of this Agreement, howsoever arising.
16.7  If and to the extent that the Concessionaire exercises its rights under the Code,
          the Concessionaire shall be liable for any losses, costs, damages, liability and 
          expenses (including professional fees) incurred by the Council as a result of the
          Concessionaire’s exercise of such rights.

17.	ASSIGNMENT
		The Concessionaire shall not assign the benefit and/or burden of this Contract in 
          whole or in part to any third party including a Group Company. without the prior 
           written consent of the Authority (such consent not to be unreasonably withheld). 

18.	CONFIDENTIALITY 
18.1	Both parties expressly agree that, except with the prior written consent of the other party or as required either by the FOIA, ACA, the Data Protection Act 1998, the EIR or by a Court or Tribunal of competent jurisdiction, that party shall not (and shall not cause or permit others to) at any time during the  Contract Period use (save for the purposes of this Contract) or make available or disclose directly or indirectly to any person or authority whatsoever other than the servants or agents or a Group Company of each party (whose province it is to know the same) any detail in respect of the terms and conditions of this Contract, trade secret, technical or financial data or any other confidential or proprietary information, documentation or material used or owned by or relating to the operations, processes or business of the other party, its parent, subsidiary or associated companies or employees or customers of the other party which may be entrusted or become known to each party in the course or as a result of this Contract.
18.2	The Concessionaire acknowledges that as a public authority, the Authority may receive requests for information relating to this Contract and the operation of the Concession which, but for the right to claim commercial confidentiality or any other applicable exemption, the Authority will be obliged to disclose under FOIA.  The Authority shall consult with the Concessionaire over any such request and the Concessionaire shall respond promptly and in any event within 5 working days with its opinion as to whether the material should not be disclosed on the grounds of confidentiality or otherwise and provide such other reasonable assistance as may be required to enable the Authority to comply with its obligations under FOIA.

19.	DATA PROTECTION
19.1	The Concessionaire shall comply in all respects with the provisions of the Data Protection Act 1998 and subject to the limitation of liability Clause in this Contract, will indemnify the Authority against all actions, costs, expenses claims, proceedings and demands which may be brought against the Authority for breach of statutory duty under the Data Protection Act 1998 which arise from the use, disclosure or transfer of personal data by the Concessionaire and its employees, servants and agents.

20.	FORCE MAJEURE

20.1 Neither party shall be liable to the other for any delay or non-performance of its obligations herein arising from any cause or causes beyond its reasonable control including without limitation, any of the following:  Act of God, Governmental act, weather, war, fire, flood or civil commotion;
20.2 In the event of either party being so delayed or prevented from performing its obligation, such party shall give notice in writing of delay or prevention and the cause thereof and each party shall use its reasonable endeavours promptly to meet with the other party and discuss and (if necessary) negotiate terms under which the Concession shall continue in a varied form and adjustments be made to the provisions of this Contract accordingly. The party whose performance has been so delayed or prevented shall resume performance of its obligations as soon as reasonably possible after the removal of this cause and shall notify the other party.  In the event that such cause continues for more than 6 weeks, either party may terminate this Contract on 30 days written notice to the other party.

21. 	NOTICES
21.1	Any notices to be given under this Contract shall be in writing and sent or delivered to the address of the other party as stated in this Contract or any subsequent address notified to the other party as the address for the service of notices.
21.2	Notices shall be sent by first class post, e-mail or fax. Notices delivered by 4pm UK time on a working day are deemed served that day, otherwise the next working day. Correctly addressed notices sent by first class post shall be deemed to have been served on the 2nd working day after posting. Fax and e-mail transmissions completed by 4pm UK time on a working day shall be deemed to have been served that day, otherwise the next working day. 

22.	ENTIRE AGREEMENT
	This Contract represents the entire understanding between the parties and constitutes the entire agreement in relation to its subject matter and, in particular, excludes so far as is possible any warranty, condition or other undertaking implied by law or custom. Each party confirms that it has not relied on any representation, warranty or undertaking by either the other party or by any other party not party to this Contract (including, without limitation, any financial models or other presentation materials whether or not in writing and whether implied or otherwise) which is not contained in this Contract. 

23.	PREVENTION OF CORRUPTION
23.1	The Authority acting reasonably shall be immediately entitled to terminate the Contract or any part of it immediately and to recover from the Concessionaire the amount of any loss resulting, plus the value of any gift or consideration if in relation to the Contract or any other contract with the Authority if:
23.2	The Concessionaire, or any of its personnel (whether with or without that Concessionaire’s knowledge) shall have offered, or given, or agreed to give, to any person, any gift, or consideration, inducement or reward of any kind, for doing or not doing any action (except in accordance with a permitted and lawful sub-contract), or
23.3	The Concessionaire or any of its personnel shall have:-
23.3.1	Committed any offence under the Bribery Act 2010 and/or the Prevention of Corruption Acts 1889 to 1916 or
23.3.2	Given any fee or reward, the receipt of which is an offence under Section 117 (2) of the Local Government Act, 1972.
24.	SEVERANCE
	In the event that any part of this Contract is terminated and/or varied in any way, the remaining terms of the Contract shall still continue in full effect, unless otherwise agreed by both parties.

25.	EQUAL EMPLOYMENT OPPORTUNITY
25.1	As a manager and employer the Concessionaire shall do all it reasonably can to seek the elimination of all forms of discrimination in its employment practices and management against any person whether directly or indirectly or by way of victimisation or harassment in relation to sex, religion, race, disability, colour, nationality, ethnic or national origins, marital status, maternity, paternity, gender reassignment, age, part time or temporary status and sexual orientation in accordance with an established equal opportunities policy (as amended from time to time).  The Concessionaire shall provide a copy of its equal opportunities policy to the Authority upon request.



	
26. 	SOCIAL AND ECONOMIC REGENERATION
1 
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1. Without prejudice to any other provision of this Contract the Concessionaire shall endeavour without ordaining investment nor expecting the Concessionaire to incur additional costs and expenses over and beyond those which it has already committed to spend to assist the Authority with its aims in relation to to securing the economic and social regeneration of its area. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
29.2 


27.	EXCLUSION OF RIGHTS OF THIRD PARTIES
	The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Contract and no person who is not a party to this Contract (other than a successor to one of the original parties) shall be entitled in that person’s own right to enforce any provisions of this Contract pursuant to the provisions of the said Act.

28.	VARIATION
	This Contract may be varied only by an instrument in writing signed on behalf of both parties.

29.	JURISDICTION
	This Contract shall be determined and construed in accordance with the laws of England and both parties hereby submit to the exclusive jurisdiction of the English Courts.

30.	ASSISTANCE IN PROCEEDINGS
30.1	Where the Concessionaire or any of its staff becomes aware of any incident, accident or other matter which may give rise to a claim or legal proceedings in respect of or arising out of the Contract it shall notify the Authority immediately in writing. Such notification shall include all relevant information to enable the Authority to investigate the matter fully.
30.2	If requested to do so by the Authority, the Concessionaire shall provide the Authority with any relevant information in connection with any legal inquiry, arbitration or court proceedings in which the Authority may become involved or any relevant disciplinary hearing internal to the Authority and shall give evidence in such inquiries or proceedings or hearings, arising out of or in connection with the Contract.
30.3		No payment shall be made for compliance with the above provisions to the extent that the incident, accident or other matter resulted from a breach of this Contract or an act or omission on the part of the Concessionaire.
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IN WITNESS whereof the Authority and the Concessionaire have signed this document as a Deed the day and year first before written.

 The Seal of	      )
Southend-on-Sea Borough Council
was hereunto affixed in the presence of :	      				
Proper Officer of the Council
										           

				



Signed for and upon behalf of 


[INSERT CONCESSIONAIRE NAME]
by:

…………………………………………………..
Director

………………………………………………..…
Director/Company Secretary


SCHEDULE 1

THE ASSETS
STREET LIGHTING:
[Insert Asset Scheudules]

CCTV:
[Insert Asset Schedules]

COMMUNITY HUBS:

[Insert Asset Schedules]

SOUTH ESSEX HOMES: 

[Insert Asset Schedules]
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SCHEDULE 2
[bookmark: _Ref413189252][bookmark: _Ref413189502]contract fees & revenue income





SCHEDULE 3
escalation procedure
1. In the event of an escalation event being:
0.1 a Dispute between the parties where the procedure set out in Clause 14.1 has been exhausted and the Dispute remains unresolved; then the Dispute shall be escalated in accordance with the below procedure. 
1. The Escalation Event will proceed through phases A – B as set out below. Each phase will have a period of 10 working days during which the individuals named as the nominees for each party shall meet and negotiate in good faith to resolve the Escalation Event.
2. If Phase B is been implemented then once 10 working days have passed the parties will revert to the procedure set out in Clause 14.2.
	
	Nominee for the Authority
	Nominee for the Concessionaire

	Phase A
	
	

	Phase B
	

	




SCHEDULE 4

CONCESSIONAIRE’S EQUIPMENT ATTACHMENT CONDITIONS





SCHEDULE 5
CONTRACT MANAGEMENT AND CHANGE REQUESTS
CONTRACT MANAGEMENT
[bookmark: _Toc410893583][bookmark: a274804]1.            Reporting And Meetings
1.1          The Concessionaire shall provide the Management Reports in the form and at the intervals set out in this Schedule 5.
1.2          The Authorised Representatives and relevant Key Personnel shall meet in accordance with the details set out in this Schedule 5 and the Concessionaire shall, at each meeting, present its previously circulated Management Reports including Financial Reports in the format set out in this Schedule 5 or agreed by the parties.
[bookmark: _Toc410893584][bookmark: a802234]2.            Monitoring 
[bookmark: a770190]2.1          The Authority may monitor and carry out such risk assessments as it feels necessary of the Concessionaire’s performance of the Works and Services pursuant to this agreement.
2.2          The Concessionaire shall co-operate, and shall procure that its Sub-Contractors co-operate, with the Authority in carrying out the monitoring referred to in clause 2.1 at no charge to the Authority.
[bookmark: _Toc410893585][bookmark: a577926]3.            Change Control and Continuous Improvement
3.1          Any requirement for a Change shall be subject to the Change Control Procedure.
[bookmark: a227716]3.2          The Concessionaire shall have an on-going obligation throughout the Contract Period to identify new or potential improvements to the Services.  As part of this obligation the Concessionaire shall identify and report to the Authority's Authorised Representative quarterly in the first Contract year and once every twelve (12) months for the remainder of the Contract Period on:   
(a)       the emergence of new and evolving relevant technologies which could improve the Services; 
(b)       new or potential improvements to the Services including the quality, responsiveness, procedures, benchmarking methods, performance mechanisms and customer support services in relation to the Services;
(c)       changes in ways of working that would enable the Services to be delivered at lower costs and/or bring greater benefits to the Authority.
3.3          Any potential Changes highlighted as a result of the Concessionaire's reporting in accordance with clause 3.2 shall be addressed by the parties using the Change Control Procedure.

Governance
[bookmark: a200521][bookmark: _Toc410822716][bookmark: a355062][bookmark: _Toc410822717]1.            Authorised Representatives
1.1          The Authority's initial Authorised Representative: 
[           To be inserted                           ]
1.2          The Concessionaire's initial Authorised Representative: 
[                  To be inserted                        ]
[bookmark: a899810][bookmark: _Toc410822718]2.            Key Personnel
[              TBC                                     ]
[bookmark: a1023940][bookmark: _Toc410822719]3.            Meetings
3.1          Type: Concession Review Meetings
These will take place at the Authorities premises at the frequency detailed below. 
3.2          Frequency: Quarterly
3.3          Agenda: to be agreed in advance of each meeting
[bookmark: a188206][bookmark: _Toc410822720]4.            Reports
4.1          To be agreed and refined by the parties during the Contract Period. As a minimum:
· financial reporting on Asset based revenues to the Authority;
· additional sales revenues, new pipeline revenues and new sales targets/plans;





SCHEDULE 6
LIST OF Locations ‘’SPECIFIED AsSETS’’ 




 


SCHEDULE 7

TENDER RESPONSE
































