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1 	Overview {S22.1}

1.1 	Any Dispute arising out of or in relation to any aspect of this Contract or any non-contractual obligations shall be resolved in accordance with the provisions within this Schedule.

1.2	The Parties shall use all reasonable endeavours to keep the number of Disputes to a minimum.  If a Dispute arises the Parties shall attempt in good faith to resolve the Dispute, as quickly as reasonably practical in accordance with the procedure set out in this Schedule or any Alternative Dispute Resolution procedure on which the Parties may agree.

1.3 	In the event that the Dispute is not resolved by negotiation (or, where the Parties have agreed to use an Alternative Dispute Resolution procedure, by the use of such procedure) the Dispute shall be dealt with in accordance with this Schedule. 

1.4 	Should either Party consider that a Dispute has arisen, that Party shall commence the Dispute Resolution Procedure set out below, starting with the serving of a Notice of Dispute.

1.5	The Notice of Dispute shall contain the following information:

1.5.1	the subject matter of the Dispute and the issue to be resolved;

1.5.2 	a statement of the facts, including relevant dates, and references and copies of all relevant documents (or parts of); 

1.5.3 	the position the Party issuing the Notice of Dispute believes is correct and its reasons for that position;

1.5.4	a statement of the determination, remedy or recourse which the Party issuing the Notice of Dispute seeks and associated timescale; and

1.5.5 	if the Party serving the Notice of Dispute believes that the Dispute should be dealt with under the Expedited Dispute Timetable set out in Annex A, it must explain the reason why.

1.6 	The time periods set out in the Dispute Resolution Timetable at Annex A to this Schedule shall apply to all Disputes unless the Parties agree in writing that an alternative timetable should apply in respect of a specific Dispute.

1.7 	The Parties may only agree to use the Expedited Dispute Timetable in exceptional circumstances where the use of the Standard Dispute Timetable would be unreasonable, including (by way of example) where one Party would be materially disadvantaged by a delay in resolving the Dispute. If the Parties are unable to reach agreement on the use of the Expedited Dispute Timetable within five (5) Business Days of the issue of the Notice of Dispute then the use of this timetable shall be at the sole discretion of the Authority and the Authority shall inform the Contractor of which timetable it has chosen to use within five (5) Business Days after the first five (5) Business Days has come to an end. For the avoidance of doubt the Expedited Dispute Timetable shall apply in the event of any Disputes relating to Authority Dependencies and those relating to the payment of the Charges.

1.8 	Nothing in this Dispute Resolution Procedure shall prevent either Party from seeking from any court of competent jurisdiction an order restraining the other Party from doing any act or compelling the other Party to do any act.

1.9	Notwithstanding any provision in this Schedule 22 (Dispute Resolution) either Party shall be entitled to nominate their preferred Alternative Dispute Resolution when issuing the Notice of Dispute and its reasons for that position and the Parties will agree if such election is acceptable given the nature of the Dispute.

2 	Internal Escalation  {S22.2}

2.1 	Both Parties’ primary objective and intent is to have Disputes resolved at the appropriate level without the need for escalation. With this in mind, Disputes arising between the Parties shall be handled in the following manner:

	Escalation Step
	Authority
	Contractor


	1
	DFR HQ Commercial Manager
	Contractor Commercial Manager

	2
	DFR HQ  Commercial Lead
	Contractor Commercial Director

	3
	DFR HQ Chief Fire Officer
	Contractor Managing Director



2.2 	At any level of the process set out above, if the Parties agree that the Dispute is a matter materially affecting any aspect of this Contract or the relationship between the Parties, the Parties may elect immediately to escalate the Dispute.

2.3 	Parties shall meet in good faith to seek a mutual resolution to a Dispute. If any issue being managed under the Schedule 5 (Governance and Contract Management) or Schedule 18 (Joint Relationship Management Plan) becomes a Dispute then that Dispute may be escalated to the appropriate escalation step.

3 	Mediation and Expert Determination  {S22.3} 

3.1 	If the Dispute is not resolved pursuant to Paragraph 2.1 of this Schedule within the relevant time period specified in the Dispute Resolution Timetable at Annex A of this Schedule then the Parties shall attempt to resolve it by one Party electing to deal with the matter through Mediation or Expert Determination. The Parties may by agreement commence arbitration at any point due to the severity of the Dispute. The parties will agree the most appropriate forum taking into account the nature of the Dispute. In the event that the parties are not able to agree the forum for Alternative Dispute Resolution within 5 Business Days then, the Authority shall be entitled to determine the preferred forum provided that the Authority informs the Contractor not later than 2 Business Days after the said 5 Business Days. In the event that the Authority does not exercise its rights to determine its preferred dispute resolution forum within the timescales set out in this paragraph, the Contractor shall be entitled to propose the preferred forum and the Parties shall proceed with such proposal.

Mediation

3.2 	Unless otherwise agreed between the Parties the process to be adopted for the mediation will be as set out in the remainder of this Paragraph 3 of this Schedule.

3.3 	The Parties will seek to agree on the joint appointment of a Mediator within the timescale specified in the applicable section of the Dispute Resolution Timetable. If the Parties are unable to agree on the joint appointment of a Mediator within the timescale specified in the applicable section of the Dispute Resolution Timetable, they shall make a joint application to a provider of dispute resolution services to be agreed between the Parties at the time taking into account the nature of the Dispute (the “Provider of Dispute Resolution Services”) to appoint the Mediator.

3.4 	The Mediator, after consultation with the Parties where appropriate, shall:

3.4.1 	attend any meetings with either or both of the Parties preceding the mediation, if requested or if the Mediator decides this is appropriate and the Parties agree;

3.4.2 	read before the mediation each Case Summary and all the documents sent to him;

3.4.3 	chair, and determine the procedure for the mediation;

3.4.4 	assist the Parties in drawing up any written settlement agreement; and

3.4.5 	abide by the terms of the Provider of Dispute Resolution Services model mediation procedure and code of conduct for mediators.

3.5 	The Mediator (and any member of the Mediator's firm or company) shall not act for either of the Parties individually in connection with the Dispute in any capacity during the Contract Period. The Parties accept that in relation to the Dispute neither the Mediator nor Provider of Dispute Resolution Services  is an agent of, or acting in any capacity for, any of the Parties. Furthermore, the Parties and the Mediator accept that the Mediator (unless an employee of the Provider of Dispute Resolution Services) is acting as an independent contractor and not as an agent or employee of the Provider of Dispute Resolution Services.

3.6 	Provider of Dispute Resolution Services

3.6.1 	Where the Parties instruct the Provider of Dispute Resolution Services, it shall, in conjunction with the Mediator, make the necessary arrangements for the mediation including, as necessary:

3.6.1.1 	nominating, and obtaining the agreement of the Parties to, the Mediator;

3.6.1.2 	organising a suitable venue and dates;

3.6.1.3 	organising exchange of the Case Summaries and documents;

3.6.1.4 	meeting with either or both of the Parties (and the Mediator if appointed), either together or separately, to discuss any matters or concerns relating to the mediation; and

3.6.1.5 	general administration in relation to the mediation.

3.6.2 I	If there is any issue about the conduct of the mediation upon which the Parties cannot agree within a reasonable time, the Provider of Dispute Resolution Services will, at the request of any Party, decide the issue for the Parties, having consulted with them.

3.6.3 	The Parties agree to notify the Mediator that they wish to observe the relevant timescales agreed in the Dispute Resolution Timetable.

3.7 	Participants

Each Party shall state the names of:

3.7.1 	the person(s) who will be the lead negotiator(s) for that Party, who must have full authority to settle the Dispute; and

3.7.2 	any other person(s) (such as professional advisers, colleagues or Subcontractors) who will also be present at, and/or participating in, the mediation on that Party’s behalf.

3.8 	Exchange of Information

3.8.1 	Each Party shall send to the Mediator at least two (2) weeks before the mediation, or such other date as may be agreed between the Parties and the Mediator, sufficient copies of:

3.8.1.1 	its Case Summary; and

3.8.1.2 	all the documents to which the Case Summary refers and any others to which it may want to refer in the mediation.

3.8.2 	In addition, each Party may send to the Mediator and/or bring to the mediation further documentation which it wishes to disclose in confidence to the Mediator but not to any other Party, clearly stating in writing that such documentation is confidential to the Mediator.

3.8.3 	The Mediator shall be responsible for sending a copy of each Party's Case Summary and supporting documents (pursuant to Paragraph 3.8.1 of this Schedule) to the other simultaneously.

3.8.4 	The Parties should try to agree:

3.8.4.1 	the maximum number of pages of each Case Summary; and

3.8.4.2 	a joint set of supporting documents or the maximum length of each set of supporting documents.

3.9 	The Mediator

3.9.1 	The Parties agree that the Mediator shall arrange the time and place for the mediation within the timescale specified in the applicable section of the Dispute Resolution Timetable. If the mediation cannot be arranged within the relevant timescale the Parties shall treat the delay as though they had agreed an extension to the Dispute Resolution Timetable.

3.9.2 	The Mediator shall chair and determine the procedure at the mediation.

3.9.3 	No recording or transcript of the mediation will be made.

3.9.4 	The Parties agree to notify the Provider of Dispute Resolution Services that the maximum duration for the mediation meeting shall be as set out in the applicable section of the Dispute Resolution Timetable.

3.10 	Settlement Agreement

3.10.1 	Any settlement reached in the mediation shall not be legally binding until it has been produced in writing and signed by, or on behalf of, the Parties (in accordance with the Change Control Procedure where appropriate), thereafter the settlement shall be legally binding on the Parties. In any event any settlement agreement must be finalised within the timescales specified in the Dispute Resolution Timetable unless the Parties agree an extension to the Dispute Resolution Timetable. The Mediator shall assist the Parties in recording the outcome of the mediation.

3.11 	Termination

3.11.1 	The mediation shall terminate when

3.11.1.1 	a Party withdraws from the mediation;

3.11.1.2 	a written settlement agreement is concluded;

3.11.1.3 	the relevant time period set out in the Dispute Resolution Timetable has expired;

3.11.1.4 	the Mediator decides that continuing the mediation is unlikely to result in a settlement; or

3.11.1.5 	the Mediator decides he should retire for any of the reasons in the Provider of Dispute Resolution Services's code of conduct.

3.12 	Confidentiality

3.12.1 	Every person involved in the mediation shall keep confidential and not use for any collateral or ulterior purpose:

3.12.1.1 	information that the mediation is to take place or has taken place, other than to inform a court dealing with any litigation relating to the Dispute of that information; and

3.12.1.2 	all information (whether given orally, in writing or otherwise) disclosed at, arising out of, or in connection with, the mediation including the fact of any settlement and its terms.

3.12.2 	All information (whether oral or documentary and on any media) disclosed at, arising out of, or in connection with, the mediation will be without prejudice, privileged and not admissible as evidence or disclosable in any current or subsequent litigation or other proceedings whatsoever. This does not affect the obligations of the provider of such information to disclose information, which would in any event have been admissible or disclosable in any such proceedings.

3.12.3 	Paragraphs 3.12.1 and 3.12.2 shall not apply insofar as any such information is necessary to implement and enforce any settlement agreement arising out of the mediation.

3.12.4 	None of the Parties to the mediation shall call the Mediator or the Provider of Dispute Resolution Services (or any employee, consultant, officer or representative of the Provider of Dispute Resolution Services) as a witness, consultant, arbitrator or expert in any litigation or other proceedings whatsoever. The Mediator and Provider of Dispute Resolution Services shall not voluntarily act in any such capacity without the written agreement of all the Parties.

3.13 	Mediator's Fees and Expenses

3.13.1 	The Mediator's fees (and any fees chargeable by the Provider of Dispute Resolution Services) and the other expenses of the mediation shall be borne equally by the Parties. Payment of the Provider of Dispute Resolution Services fees and expenses shall be made to the Provider of Dispute Resolution Services in accordance with its fee schedule and terms and conditions of business.

3.13.2 	Each Party shall bear its own costs and expenses of its participation in the mediation.

3.14 	Exclusion of Liability
 
3.14.1 	Neither the Mediator nor Provider of Dispute Resolution Services  shall be liable to the Parties for any act or omission in connection with the Services provided by them in, or in relation to, the mediation, unless the act or omission is shown to have been in bad faith.

3.15	Expert Determination

“Expert” in relation to a Dispute, a person appointed in accordance with Paragraph 3.15.2 to act as an expert in relation to that Dispute;

“Expert Determination” determination by an Expert in accordance with this paragraph 3.15;

3.15.1	If a Dispute is not resolved pursuant to Paragraph 2.1 of this Schedule within the relevant time period specified in the Dispute Resolution timetable at Annex A of this Schedule then either Party may by written notice to the other request (agreement to which request shall not be unreasonably withheld or delayed) that the Dispute be referred to an Expert for determination.

3.15.2	The Expert shall be appointed by agreement in writing between the Parties, but in the event of a failure to agree within five (5) Business Days of the relevant request made pursuant to Paragraph 3.15.1, or if the person appointed is unable or unwilling to act, the Expert shall be appointed:

(a)	if the  Dispute  relates  to  any  aspect  of  the Service related to a non-financial matter, on the instructions of a senior member of an institute or governing body agreed between the Parties (or any other association that has replaced it);

(b)	if the Dispute relates to a matter of a financial technical nature, on the instructions of the President of the Institute of Chartered Accountants of England and Wales; or

(c)     	if the Dispute relates to a matter of a nature not falling within Paragraphs 3.15.2(a) or (b), on the instructions of the president (or equivalent) of:

(i) an appropriate body agreed between the Parties; or

(ii) if the Parties do not reach agreement on the relevant body within 5 Business Days of the relevant request made pursuant to Paragraph 3.15 .1, such body as may be specified by the President of the Law Society on application by either Party.

3.15.3	The Expert (and any member of the Expert's firm or company) shall not act for either of the Parties individually in connection with the Dispute in any capacity during the Contract Period. The Parties accept that in relation to the Dispute neither the Expert nor provider of Expert Determination to be agreed as set out in 3.15.2(c) is an agent of, or acting in any capacity for, any of the Parties.

3.15.4	The Expert shall act on the following basis:

(a)	he / she shall act as an expert and not as an arbitrator and shall act fairly and impartially;

(b)	the Expert's determination shall (in the absence of a material failure to follow the agreed procedures) be final and binding on the Parties;

(c)      	the Expert shall decide the procedure to be followed in the determination and shall be requested to make his/her determination within thirty (30) Business Days of his appointment or as soon as reasonably practicable thereafter and the Parties shall assist and provide the documentation that the Expert requires for the purpose of 	the determination;

(d)	any amount payable by one Party to another as a result of the Expert's determination  shall  be due  and  payable  within twenty (20) Business Days  of  the Expert's determination being notified to the Parties;

(e)	the process shall be conducted in private and shall be confidential; and

(f)	the Expert shall determine how and by whom the costs of the determination, including his/her fees and expenses, are to be paid.

4 	Arbitration {S22.4}

4.1 	If the Dispute is not resolved in accordance with Paragraphs 2 and 3 of this Schedule then it shall be referred to and finally resolved by arbitration. Either Party may in accordance with the Dispute Resolution Timetable, commence the arbitration by Notice to the other Party in writing (the "Arbitration Notice"). The number of arbitrators shall be three. The seat, or legal place, of the arbitration shall be London, England. The language to be used in the arbitral proceedings shall be English. Unless otherwise agreed in writing by the Parties, the arbitration shall be governed by the provisions of the Arbitration Act 1996.

4.2 	Appointment of the Arbitral Tribunal (The Tribunal)

The Arbitrators shall be barristers or solicitors recognised by the Chartered Institute of Arbitrators and who are either Queen's Counsel or King's Counsel. The Parties shall each be entitled to appoint one arbitrator, the third arbitrator, who shall be the chairman of the Tribunal, being appointed by the two party appointed arbitrators. The Arbitration Notice shall identify the arbitrator appointed by the Party commencing the arbitration and invite the other Party to appoint the second Arbitrator. If either Party fails to appoint an Arbitrator in accordance with the Dispute Resolution Timetable, either Party may request the President of the London Court of International Arbitration (the LCIA) to make the appointment.

4.3 	The Tribunal's Decision(s)

The Tribunal shall make its decisions by majority. The Tribunal shall deliver its decision on any matter referred to it in accordance with the Dispute Resolution Timetable. The Tribunal's decisions shall be in writing and it shall state its reasons for each decision. The decisions of the Tribunal shall be final and binding on both Parties. The costs of the arbitration shall be in the discretion of the Tribunal.

4.4 	General Provisions Relating to Arbitration

4.4.1 	The Tribunal shall, in its absolute discretion, determine the procedure to be used in the Arbitration. The Tribunal shall, in its absolute discretion, make such procedural directions as it considers necessary including ordering the Parties to provide written submissions within such time period as it considers appropriate and/or to attend such hearings as it deems necessary.

4.4.2 	Each Party agrees that the Parent Company may be joined in any arbitration between the Parties to which this Dispute Resolution Procedure applies in the circumstances where a Dispute exists relating to whether the Parent Company has failed to perform its obligations under the Deed of Indemnity and the circumstances giving rise to that Dispute are the same as or substantially the same as the dispute to be resolved pursuant to this Dispute Resolution Procedure.

4.4.3 	It is agreed between the Parties that, for the purposes of the arbitration, the Arbitrator shall have the power to make provisional awards as provided for in section 39 of the Arbitration Act 1996.

4.4.4 	The arbitration process and anything said, done or produced in or in relation to the arbitration process (including any awards) shall be confidential as between the Parties, except as may be lawfully required in judicial proceedings relating to the arbitration or otherwise. No report relating to anything said, done or produced in or in relation to the arbitration process may be made beyond the tribunal, the Parties, their legal representatives and any person necessary to the conduct of the proceedings, without the concurrence of all the parties to the arbitration.

5 	Subcontractor Disputes {S22.5}

5.1 	If any Dispute raises issues which relate to any Subcontractor Dispute, then the Contractor may include as part of its submissions made to the Arbitrator submissions made by the Key Subcontractor as appropriate.

5.2 	The Arbitrator shall not have jurisdiction to determine the Subcontract Dispute but the decision of the Arbitrator shall, subject to Paragraph 4 of this Schedule, be binding on the Contractor and the Subcontractor insofar as it determines the issues relating to the Subcontract Dispute.

5.3 	Key Subcontractors' Submissions

5.3.1 	Any submissions made by a Key Subcontractor shall:

5.3.1.1 	be made within the time limits applicable to the delivery of submissions by the Contractor; and

5.3.1.2 	concern only those matters which relate to the Dispute between the Authority and the Contractor under this Contract.

5.3.2 	Where a Key Subcontractor makes submissions in any reference before the Arbitrator, the costs of the arbitration shall be in the discretion of the Arbitrator.

5.4 	Authority's Liability

5.4.1 	The Authority shall have no liability to Key Subcontractors arising out of or in connection with any decision of the Arbitrator or in respect of the costs of Key Subcontractors in participating in the resolution of any Dispute under this Contract.

5.5 	Access to Documents

The Contractor shall not allow Key Subcontractors access to any document relevant to any Dispute unless:

5.5.1 	the document is relevant also to the issues relating to the Subcontract Dispute; and

5.5.2 	the Contractor has first delivered to the Authority’s Representative a written undertaking from the Key Subcontractor (as applicable) to the Authority that they shall not use any such document otherwise than for the purpose of the Dispute resolution proceedings under this Contract and that they shall not disclose such documents or any information contained therein to any Third Party other than the Arbitrator or any professional adviser engaged by the Key Subcontractors to advise in connection with the Subcontractor Dispute.

6 	Parties' Obligations during a Dispute {S22.6}

6.1 	Unless expressly specified otherwise in this Contract or agreed otherwise by the Parties, the Parties shall continue to comply with, observe and perform all their obligations under this Contract regardless of the nature of the Dispute and notwithstanding the referral of the Dispute for resolution under the Dispute Resolution Procedure.

Annex A to Schedule 22 {S22AA}

Dispute Resolution Timetable

Disputes shall be escalated in accordance with the following timetable:

	Stage/Dispute Level
	Standard Dispute
Timetable

	Expedited Dispute
Timetable


	Time permitted for resolution of Dispute by negotiations pursuant to Paragraph 2 of this Schedule from the date of the Notice of Dispute

	10  Business
Days subject to each escalation step at paragraph 2.1 
	5 Business Days


	Time permitted in Paragraph 3.3 of this Schedule to agree the appointment of the Mediator

	10 Business Days
	2 Business Days


	Period of time within which
the Mediator is to arrange the mediation meeting from the date of appointment in accordance with Paragraph 3.9.1 of this Schedule

	5  Business Days
	2 Business Days


	Maximum duration of mediation meeting in accordance with Paragraph 3.9.4 of this Schedule

	5  Business Days
	3Business Days


	Period of time in which the
mediation settlement is to be recorded in writing and
signed by the Parties in
accordance with Paragraph 3.10 of this Schedule

	10  Business Days
	3 Business Days
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