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SCHEDULE IO: DISPUTE RESOLUTION PROCEDURE

For the purposes of this Dispute Resolution Procedure the following terms have the meanings set

out below:

"Adjudicator" means an independent person appointed to act as an adjudicator in accordance

with paragraph 8 ofthis Schedule l0 (Dispute Resolution Procedure).

"Dispute" means any dispute, controversy or claim arising out of or in connection with this

Agreement.

"Nominating Authority" means the President or Vice President or other duly authorised officer
of the London Court of International Arbitration;

"Notice of Adjudication" means any notice given by a Parly to the other party or parties to the

Dispute requiring reference ofa Dispute to the Adjudicator in accordance with paragraph 7. The
Notice of Adiudication shall include:

(i) the nature and a brief description ofthe Dispute;

(ii) details of where and when the Dispute arose; and

(iiD the nature ofthe redress which is sought.

"Referral Notice" means a notice referring a Dispute to the Adjudicator in accordance with
paragraph I l; and

"Senior Representative" means a representative ofa Party at senior executive level.

1. The Purchaser and the Manufacturer shall follow the procedure set out in this Schedule l0
(Dispute Resolulion Procedure) for the management and resolution of Disputes.

2. Subject to paragraph 7, any Dispute may in the first instance be refened in uriting from
the referring Party to the Senior Representatives by notice in wnting to the other Party.
The written notice from the referring Party shall give brief written particulars of the
Dispute, the relief sought and the basis for claiming the relief sought (including the

provisions of this Agreement that are relevant to the Dispute). The written notice shall

also identify the refening Party's Senior Representative.

3. Within fourteen (14) days ofreceipt ofthe notice pursuant to paragraph 2, the responding
Party provides the referring Party with a brief written response. The response includes
identification of the responding Party's Senior Representative.

4. The Senior Representatives shall meet and try to reach agreement to resolve the Dispute
referred to them pursuant to paragraph 3.

5. If the Senior Representatives are unable to, or fail to, reach agreement to resolve the
Dispute within fourteen (14) days after the date of the response under paragraph 3, court
proceedings shall not be commenced unless and until the Dispute has first been referred
to adjudication (and an Adjudicator's decision has been obtained) in accordance with the
procedure in paragraphs 7 to 28 and notice has been given in accordance with paragraph

29.

6. Each Party bears its own costs in relation to any reference of a Dispute to the Senior
Representatives. Discussions amongst the Senior Representatives and any documents
prepared or exchanged in relation to the reference of the Dispute to the Senior
Representatives (including, for the avoidance of doubt, the notice under paragraph 2 and
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any response under paragraph 3) are without prqudice and the Parties shall not make use

ofor rely upon any without prejudice statements in any proceedings.

Notwithstanding the provisions of paragraphs l, 2, 3, 4,5 and 6, either Party may give

notice at any time of its intention to refer a Dispute to adjudication under the procedue
set out in paragraphs 7 to 29 by giving a Notice of Adjudication to the other parties to the

Dispute.

Should either Party give a Notice of Adjudication then immediately thereafter the parties

to the Dispute shall endeavour to agree upon a person whom they would consider suitable

to act as the Adjudicator.

ln the event of the parties to the Dispute failing to agree upon a suitable person who is

able to act as the Adjudicator, the referring Paty shall request the Nominating Authority
to select a person to act as the Adjudicator.

The Nominating Authority communicates the selection of the Adjudicator to the Parties

within four (4) days ofreceiving a request to do so.

Any person requesled or selected to act as the Adjudicator in accordance with paragraph

8:

9.1 shall be a natural person acting in his personal capacity; and

9.2 shall not be an employee of any of the parties to the Dispute, and shall declare

any interest, financial or otherwise, in any matter relating to the Dispute

The terms ofremuneration ofthe Adjudicator shall be agreed by the parties to the Dispute

and the Adjudicator with the object of securing the appointment ofthe Adjudicator within
seven (7) days of the Notice of Adjudication. If any party to the Dispute (but not all
parties to the Dispute) rejects the terms ofthe remuneration ofthe Adjudicator the same

shall be seuled (and binding upon the parties to the Dispute) by agreement between the

Nominating Authority and the Adjudicator (provided that the level of the Adjudicator's
remuneration does not exceed the level originally proposed to the parties to the Dispute

by the Adjudicator). If all the parties to the Dispute reject the terms of remuneration

proposed by an Adjudicator another person shall be selected as an Adjudicator in
accordance with paragraph 8.

Where the Adjudicator has been selected in accordance with paragraph 8 the referring

Party shall refer the Dispute in writing to the Adjudicator by the Refenal Notice in
accordance with paragraph 12 within seven (7) days of the date of the Notice of
Adjudication or within two (2) days of the date of appointment of the Adjudicator,

whichever is later. Upon receipt of the Refenal Notice, the Adjudicator must inform
every Party to the dispute ofthe date that it was received.

The Referral Notice shall:

l2.l include the facts relied upon by the referring Party in support ofits claim(s);

12.2 include a statement of the contractual and/or other basis relied upon by the

referring Party in support of its claim(s);

12.3 include a calculation of the specific monetary amount (if any) that the referring

Party is seeking to recover in relation to each and every claim that is the subject

matter of the Dispute;

8.
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12.4 be accompanied by copies o{ or relevant extracts from, this Agreement and such

other documents on which the referring Party relies; and

12.5 include the addresses ofall Parties to the Dispute.

The referring Party shall send copies ofthe Referral Notice and the documents referred to
in this paragraph 12 to the other Party at the same time as he sends them to the

Adjudicator.

Ifa matter disputed by the Manufacturer under or in connection with a Subcontract is also

a matter disputed under or in connection with this Agreement, the Manufacturer may,

with the consent of the Purchaser, refer the Subcontract dispute to the Adjudicator at the

same time as the main Agreement refenal. The Adjudicator shall then decide the disputes
together and references to the parties for the purposes of the Dispute are interpreted as

including the Subcontractor. The parties to the Dispute agree to consider and endeavour

to agree in good faith any reasonable request by the Adjudicator for additional time to
decide the main Agreement and Subcontract disputes.

The parties to the Dispute may jointly terminate the Adjudicator's appointment at any
time. In such a case, or:

14.1 if the Adjudicator fails to give notice of his decision within the period referred to
in paragraph 17 and the parties to the Dispute do not jointly extend time for his
decision to be made in accordance with paragraph 17, or

l4-2 ifthe period referred to in paragraph l7 is extended in accordance with paragraph

18 or by agreement by the parties to the Dispute and the Adjudicator fails to give
notice ofhis decision within such extended period, and the parties to the Dispute
do not jointly extend time for his decision to be made in accordance with
paragraph I 7, or

14.3 if at any time the Adjudicator declines to act or is unable to act as a result of his

death, disability, resignation or otherwise,

a person shall be appointed to replace the Adjudicator in accordance with the provisions
of paragraph 8. In the event of the parties to the Dispute failing to jointly appoint a
person willing and suitable to act as replacement Adjudicator within three (3) days, any
party to the Dispute may apply to the Nominating Authority to appoint a replacement

Adjudicator. In any case where the Adjudicator is appointed as a replacement pursuant to
this paragraph 14, the parties to the Dispute shall each send to the Adjudicator, as soon as

reasonably practicable, copies of all documents supplied by lhem to the Adjudicator he

replaces.

The Nominating Authority and its employees and agents shall not be liable to any Party
for any act or omission unless the act or omission is in bad faith. The Parties also agree

that any employee or agent ofthe Nominating Authority shall be similarly protected from
liability.

The Party not making the referral may send to the Adjudicator within fourteen (14) days

of the date of the referral, with a copy to the other Party, a written statement of the

contentions on which it relies and any materials it wishes the Adjudicator to consider.

The Adjudicator shall reach his decision and gives notice of the decision to the parties to
the Dispute within twenty-eight (28) days of the date of receipt of the Referral Notice
mentioned in paragraph 11, or such longer period as is agreed by the parties to the

14.
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Dispute after the Dispute has been referred to him. Notice of the Adjudicator's decision
(stating rhat it is given under this Schedule l0 (Dispute Resolution Procedure)) shall be in
writing and shall include a summary ofthe Adjudicator's findings and a statement ofthe
reasons for his decision.

The Adjudicator may extend the period oftwenty-eight (28) days refened to in paragraph

17 by up to fourteen (14) days, with the consent ofthe Party by whom the Dispute was

referred.

The Adjudicator's decision shall be binding upon the parties to the Dispute and the

Adjudicator unless and until the Dispute is finally determined by legal proceedings, by
arbitration (if the parties otherwise agree to arbihation) or by agreement. The

Adjudicator may on his owl initiative or on the application ofa Party corect his decision

so as to remove a clerical or typographical error arising by accident or omission. Any
correction ofa decision must be made within five (5) days ofthe delivery ofthe decision

to the parties to the dispute. As soon as possible after correcting a decision in accordance

with this paragraph, the Adjudicator must deliver a copy of the corrected decision to each

of the Parties to this Agreement. Any correction of a decision shall form part of the

decision, The Adjudicator may in his decision allocate his remuneration and expenses

between the Parties in accordance with paragraph 26. If the Adjudicator's decision

changes any payment which is due under this Agreement, payment ofthe sum decided by
the Adjudicator shall be due not later than seven (7) days from the date ofthe decision or
the date on which such payment is due in accordance with the provisions of this

Agreement, whichever is the later.

The Adiudicator:

20.1 shall act impartially and as an expert (not as an arbitrator) in the conduct of the

reference and in reaching his decision;

2O.Z shall consider any relevant information submitted to him by any of the parties to

the Dispute and make available to them any information to be taken into account

in reaching his decision provided in accordance with the procedure (ifany) which
the Adjudicator may decide;

20.3 shall reach his decision in accordance with the law applicable to this Agreement;

20-4 may take the initiative in ascertaining the facts and the law in relation to the

Dispute;

2O-5 may with the consent of the parties to the Dispute seek legal or technical advice

from consultants whose appointment by the Adjudicator (including terms of
remuneration) is subject to the approval ofthe parties to the Dispute;

20-6 shall, where a translation of any document is required, decide by whom it should

be provided in the event that the parties to the Dispute do not agree.

The Adjudicator shall decide in his discretion on the procedure to be followed in the

adjudication. In particular he may, but is not obliged to:

2l.l convene meetings upon reasonable notice to the parties to the Dispute at which
such parties and their representatives are entitled to be present;

21.2 submit lists of questions to the parties to the Dispute to be answered in such

meetings or in writing within such reasonable time as he requires:

20.

2t.
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21.3 require the parties to the Dispute to provide him with such information and other
facilities as he reasonably requires for the determination of the Dispute;

21.4 otherwise take such action and adopt such procedures as do not conflict with any
of the provisions of this Agreement and are reasonable and proper for the lust,
expeditious and economical determination of the Dispute; and

21.5 inspect any part of the LIJL Network, the Manufacturer's Works or the facilities
of any relevant Subcontractor.

The Adjudicator shall not be liable for anyhing done or omitted in the discharge or
purported discharge of his functions as an adjudicator unless the act or omission is in bad

faith. The Parties also agree that any employee or agent of the Adjudicator shall be

similarly protected from liability.

All meetings are private and save as required by law the Adjudicator and the Parties shall

keep confidential the Dispute, all information of whatever nature provided to him by or
on behalfof any Pany and his decision.

The Parties to a contract to which the Dispute relates shall continue to observe and
perform all the obligations contained in such contract, notwithstanding any reference to
the Adjudicator, and insofar as the same is consistent with any safety review procedures
to which the parties to the Dispute are bound, give effect forthwith to the Adjudicator's
decision in every respect unless and until as hereinafter provided the Dispute is finally
determined by a court in any legal proceedings, by arbitration (if the parties otherwise
agree to arbitration) or by agreem€nt. Any party to the Dispute may apply to any
appropriate court for enforcement of the Adjudicator's decision. Neither any form of
enforcement of the Adjudicator's decision nor any form of challenge to the enforcement
of the Adjudicator's decision nor any dispute arising out of or in connection with such

enforcement or challenge are regarded and treated as a Dispute for the purposes of this
Schedule lO (Dispute Resolution Procedure).

After the giving of a Notice of Adjudication, the Parties may seek to agree how the

Adjudicator allocates the costs and fees excluding his remuneration and expenses which
are dealt with in paragraph 26 below of the adjudication as between the Parties. If such

an agreement is reached between the Parties, they shall notily the Adjudicaror, who shall
allocale costs and fees in accordance with such agreement. The Parties agree to be bound
by the Adjudicator's allocation of costs and fees and to pay such costs and fees in
accordance with the Adjudicator's direction unless and until the direction of the
Adjudicator is set aside or revised by a court pursuant to any legal proceedings.

Subject to any agreement of the Parties, the Adjudicator shall allocate payment of his
remuneration and expenses as between the Parties. Unless the Parties otherwise agree,

the Adjudicator awards the payrnent of his remuneration and expenses on the general

principle that costs should follow the event, except where it appears to the Adjudicator
that in the circumstances this is not appropriate in relation to the whole or part of his
remuneration or expenses. The Parties agree to be bound by the Adjudicator's allocation
of payment ofhis remuneration and expenses and pay such remuneration and expenses in
accordance with the Adjudicator's direction unless and until the direction of the

Adjudicator is set aside or revised by a court pursuant to any legal proceedings.

All notices, written submissions and any other written communications between the
parties to the Dispute and the Adjudicator shall either be delivered by hand, sent by
facsimile or sent by first class pre-paid post or recorded delivery (airmail if posted to or
from a place outside the United Kingdom) and, in each case, copied simultaneously

24.
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(delivered or sent as aforesaid) to the other Parties. Copies by way of confirmation of all

communications by facsimile bet'ween the parties to the Dispute and the Adjudicator shall

also be sent by first class post (airmail if posted to or ftom a place outside the United
Kingdom) not later than the next following Working Day the date of the original
facsimile transmission.

All information of whatever nature provided to the Adjudicator by any party to the

Dispute shall be copied to the other parties simultaneously.

If any party to a Dispute is dissatisfied with the Adjudicator's decision on that Dispute,

that party may commence court proceedings for the final determination of the Dispute.
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SCSEDULE 13: FORM OF ESCROW AGREEMENT

Single Licensee

Escrow Agreement

Date:

Own€l:

Agre€menl Number:

Notice: The parties to this Agreement are obliged to inform the Escrow Agent of any changes to
the Escrow Materiats or in their circuffEtances (ncluding change of name, registered office,
contact details or change of owner of the intellectual property in the Escrow Materials)
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Escrorrv Agreement Dated:

Betwe€n:

(1) EKE-EIECIRONICS LTD. (Registered Number 010O7204)a company incorporated under the laws of Finland

whose registered office is at Piispanporttj 7,02240 Espoo, Finland (the "Manuractulea)j

(2) IONDON UNDERGROUND tlMlICD, (Registered Number:'190o907) a company incorporated under the laws

of England and Wales whose registered omce is at Windsor House, 42-50 Victoia Street, London SW] H oTL

(the 'Rrchaser"); and

(3) NCC ESCROW INIERNATIONAI LIMITED (Registered No: 03081952) a company registered in England whose

registered office is at l\ranchester Technology Centre. Oxford Road, Manchester M1 7tF, ENGLAND ("The

Escrov{ Agent') .

Background:

(A) The Purchaser and the Manufacturer have agreed that the Manufacturer will manufacture and supply
Ieplacement data transmis$ons systems for the London Underground Central Line fleet, related spares

and special tools (the "Goods") and provide related services to the Purchaser on and subject to the terms

set out in the Manufacture and Supply Agreement.

(B) Ihe Escrow Materials are the confldential property of the lvlanufacturer and are required tor the
manufacture, operation, maintenance and modiflcatjon of the Goods.

Agreementi

ln consideration oFthe mutual undenakings and obligatjons contained in this Agreement, the parties agree

that:

1. Definitions and lnterpretation

1.1 ln this Agreement the following terms shall have the follc)\rtr'ing meanings:

'Agreemenf means the terms and conditrons of this escrow agreement set out below,

including the schedules hereto.

"Conlidenfal lfformafon'means all technical and/or commercial information not in the
public domain and which is designated in writing as confidential by any party together with

all other information of any party which may reasonably be regarded as confidenial
information

"Escrow Mate als' mea ns the Software, Source Code and any other such matedals notifled in

writing by the Purchaser to the Manufacturer that are required by the Purchaser to enable

the Purchaser to perform or procure the performance of the Ny'anufacturer's obligatjons

under the Nranufacture and Supply Agreement including, but not limjted to, design drawings,

product specificatons and quality control measures.

"Exp4r Date' means the date falling thiny (30) years after the date that this Agreement is

executed.

"Full Verilication' means the tests and processes forming the Escrow A€ent's Full Verification

service and/or such other tests and processes as may be agreed between the parties for the
vedfication of the Escrow Materials.

"lndependent Experf means a suitably qualified and independent solicitor or barrister.

"lntegrity Testing' means those tests and processes forming the Escrow Agent's lntegrjty

Testing seMce, in so far as they can be applied to the Escrow lvlaterials.
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'ldellectual Properqr Rights" mean any copyright, patents, design patents, registered

designs, design rights, utility models, trademarks, seMce marks, trade secrets, know how,

database rights, moral rights, confidentjal information, Uade or business names, domain

names, and any other rights of a similar nature including indusuial and proPrietary ights and

other similar protected righ6 in any country o{ jurisdiction rcgether with all regisuatjons,

applications to register and rights to apply for registratjon of any of the aforementjoned rights

and any licences of or in respect of such dghts.

l-icence" means the licence granted to the Purchasel to use the Software.

'licence Agreement' means the agreement listed in Schedule 3 under which the Purchaser

was granted the Licence.

'Order Form' means the order form setting out the details of tire order placed with the Escrow

Agent lor setting up this Agreement.

"Release Purposes" means the purposes of understanding, maintaining, modifying and

conecting the Software exclusively for and on behalf of the Purchaser together with such

other purposes (if any) as are permitted under the Licence Agreement.

"Release Events" has the meaninq qiven to it in Clause 6.1 of this Agreement.

"Sofru.are" means the software package together with any updates and upgrades thereto

and new versions thereof licensed to the Purchaser under the Licence Agreement.

'Source Code' means the computer programming code of the Software in human readable

Form and such other material and documentation (including updates and upgrades thereto

and new versions thereo0 as are necessary to be delivered or deposited to comply with

clause 2 of this Agreement.

'Thild Pany Mate al' means Source Code which is not the confldential information and

intellectual property of the Manufacturet or the Purchaser,

1.2 This Agreement shall be interpreted in accordance with the following:

1.2.1 headings are lor ease of reference only and shall not be taken into consideration in

the interpretation of this Agleement;

1.2.2 all references to clauses and schedules are references to clauses and schedules of

this Agreement; and

1.2.3 all references to a party or parties are references to a pany or parties to this

Agreement.

2. Manulacturer's Duties and Wananlies

2.1 The Manutacturer shall:

2.1.1 deliver a copy of the Escrow Materials each tjme there is a chanqe to such item of

Escrow l\.4aterials;

2.1.2 ensure that each item of the Escrow Materials deposited with the Escrow Agent

comprises the latest version of such item of information or documentation used by

the Purchaser and, where such item comprises the Source Code. ensure that each

copy of the Source Code comprises the Source Code of the latest version of the

Software used by the Purchaser;



2.1.3

2.'l .4

2.1 ,5

EXECUTION VERSION

deliver to the Escrow Agent a replacement copy of the relevant Escrow Mate als

within thirty (30) days after the anniversary of the last delivery of the relevant Escrow

Materials to ensure that the integrity of the Escrow Material media is maintained;

deliver a replacement copy of the Escrow Matedals to the Escrcw Agent within

fourteen (14) days of a notice given to it by the Escrow Agent under the provisions

of clause 4.1.3;

deliver with each deposit of the Escrow Materials the following informaion:

2.1.5.1 details of the deposit including, where applicable, the full name of the

relevant Escrcn / l\,4aterial (i.e. the o(iginal name as set out under Schedule

1 together with any new names given to the Escrow Materials by the

Manufacturer), version details, media type, backup command/software

used, compression used, archive hardware and operating system detailsi

and

2.1.5.2 password/encryption details required to access the Escrow Materials;

2.1.5.3 any other informatjon or documentation requked to be disclosed under

any Licence Agreement or to facilitate the use of any of the Escrow

Materials.

deliver with each deposit of the Source Code the following technical information

(where applacable)i

2.1.6.1 documentatjon descritling the procedures for building, compiling and

installing the soFtware, including names and versions of the development

tools;

2.1.6.2 software design informauon (e.q. module names and functjonality); and

2.1.6.3 name and contact details of employees with knowledge of how to
maintain and support the Source Codei and

if required by the Purchaser, deposit a backup copy of the object code of any third

party software package and any other information or documentation required to

access, install, build or compile or otheMhe use the Source Code.

2.1.6

2.1 .7

2,2,1

2.2.2

The Manufacturer warrants to both the tscroru Agent and the Purchaser at the time of each

deposit of the Escrow Materials with the Escrow Agent that:

other than any third party object code relened to in clause 2.1.7. any lhird Party

Matedal or any Escrow Materials owned by the Purchaser by virtue of the provisions

of the Licence Agreement, it owns the lntellectual Property Rights in the Escrow

Matedals:

in respect of any Third Party Material, it has been granted valid and ongoing rights

under licence by the third party owne(s) thereof to deal with such Third Pany

Matedal in the manner anticipated under this Agreement and that the

Manufacturer has t}|e express authority of such third party owner(s) to deposit the

Ihird Party Material under this Agreement as evidenced by a signed letter of

authorisation in the form required by the Escrow Agent;

in entering into this Agreement and perlorming its obligations under it, it is not in

breach of any of its ongoing express or implied obligatjons to any third party(s);
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the Source Code deposited under clause 2.1 contains all information in human-

readable form (except for any third party object code deposited pursuant to

clause 2.1.7) and is on suitable media to enable a reasonably skilled programmer or

anal)$t to understand, maintain, modify and conect the Software; and

in respect of any third party object code that the Manufacturer, at its option, or, at

the request of the Purchaser, deposits with the Escro\r'ri Agent in conjunction with the

Source Code pursuant to clause 2.1.7, it has the full right and authority to do so.

3. Purchaser'sResponsibilitiesand Undertakings

The Purchaser shall noufy the Escrow Agent of any change to the Escrow Nrateraals that

necessitates a replacement deposit of the Escrow Materials.

ln the event ihat the Escrow Materials are released undel clause 6. the Purchasel shall,

subject to the terms of the Ljcence Agreement:

3.1

ln the event that the Escrow Materials are released under clause 6, it shall be the

responsitrilaty of the Purchaser to obtain the necessary licences to utilise the object code of

any tfrird party material deposited by the Manufacturer pursuant to clause 2.'1.7.

4, Ihe Escrow Agent's Duties

The Escrow Agent shalll

3.3

4.1

3.2.1

3.2.4

4.1.1

4.1.2

4.1.3

keep the Escrow Materials confidentjal at all times and ensu.e that any other person

to whom the Escrow Materials is disclosed pursuant to clause 3.2.3 does the samei

use the tscrow Materials only fo. the Release Purposes;

not disclose the Escrow Materials to any person save as pelmitted under the terms

of any relevant Licence Agreement or as otherwise required fol the Release

Purposesi

hold all media containing the Escrow lvlaterials in a safe and secure envilonment

when not in use; and

torthwith destroy the Escrow Materials should the Pu[Chaser cease to be entitled to

use the Escrow Materials under the terrm of the Licence Agreement.

at all tjmes during the term of this Agreement, retain the latest deposit of the Escrow

Materials in a safe and secure environment;

inform the Manufacturer and the Purchaser of the receipt of any deposit of the

Escrow Matedals by sending to both parties a copy of the lntegity Testjng report or

Full veriflcation report (as the case may be) generated from the testjng processes

canied out under clause 10; and

notjfy the Manufacturer and the Purchaser if it becomes aware at any time during

the term of this Agreement that the copy of the Escro\ry Materials held by it has

been lost, damaged or destroyed so that a replacement may be obtained.

ln the event of failure by the Manufacturer to deposit any Escrow Materials with the Escrow

Agent, the Escrow Agent shall not be responsible for procuring such deposit and may, at its

sole discretion, notjfy the Purchaser oF the Manufacturers failure to deposit any Escrow

Materials.

4.2
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