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	(1) North Western Universities Purchasing Consortium Ltd.

	

	(2) [
Insert Supplier Name

]

	

	

	


THIS AGREEMENT is dated
[DATE OF FINAL SIGNING]


PARTIES

(1) NORTH WESTERN UNIVERSITIES PURCHASING CONSORTIUM Ltd. a company registered in England and Wales under registration number 0405190 whose registered office is at  Albert House, Lower Ground Floor, 17 Bloom Street, Manchester M1 3HZ (“NWUPC”) (which includes any  successors)

(2) [NAME] [(Company Number [ x    ])] [of]/[whose registered office is at] [   x  ] (“the Supplier”)
(3) BACKGROUND:

(A)
NWUPC is a consortium of public sector organisations to whom NWUPC provides pre-tendered arrangements comprising contractors of a variety of goods and services 

(B)
NWUPC wishes to enter into this agreement with the Supplier to confirm the appointment of the Supplier following a tender process and pursuant to which a Member Institution may from time to time call upon the Supplier to undertake a supplementary selection process to provide the Services to that Member Institution. 

 (C)
NWUPC wishes to appoint the Supplier on the terms and conditions set out in this agreement which the Supplier hereby accepts.

AGREED TERMS

1
INTERPRETATION0tc "
INTERPRETATION" \l 1

1.1
Throughout this agreement the following words and phrases have the following meanings unless inconsistent with the context, as expressly indicated to the contrary or as agreed otherwise by the parties in writing.

	“Charges”
	means the invoice value to the Supplier due from each Member Institution for the Supplies supplied further to this agreement

	“Confidential Information”
	in relation to each party, means all information in respect of the business and financing of that party including any ideas, business methods, finances, prices, businesses, financial, marketing, development or manpower plans, customer lists or details, computer systems and software, know-how or other matters connected with the services  marketed, provided or obtained by that party and information concerning either party’s relationship with actual or potential members or customers or any other third party and the needs and requirements of such persons

	“Contract”
	means the conditions of contract for the provision of the Supplies to a Member Institution which shall be provided by that Member Institution or referenced in any purchase order or other communication from a Member Institution to the Supplier. In the absence of any terms provided by the Member Institution, the terms and conditions set out in Schedule 1 shall apply

	“Contract Specific Requirements”
	Means those requirements specified in Schedule 2

	“ITT”
	means the documents issued by NWUPC which initiated the Tender

	“Intellectual Property Rights”
	means all intellectual and industrial property rights including patents, know-how, registered trademarks, registered designs, utility models, applications for and rights to apply for any of the foregoing, unregistered design rights, unregistered trademarks, rights to prevent passing off for unfair competition and copyright, database rights, topography rights, domain names and any other rights in any invention, discovery or process, in each case in the United Kingdom and all other countries in the world and together with all renewals and extensions

	“Invitation”
	means a document asking the Supplier to participate in a Mini Competition, setting out the rules for that process



	“Group of Suppliers”
	means the group of suppliers successfully Tendering  for the provision of the Supplies

	“KPI”
	means the key performance indicators and / or service levels set out in Schedule 2

	“Law”


	means any applicable law, statute, bye-law, regulation, order, regulatory policy, guidance or industry code, rule of court or directives or requirements of any regulatory body, delegated or subordinate legislation or notice of any regulatory body

	“Marketing Premium”
	means the fee payable by the Supplier to NWUPC, representing 1.5% of the total value (net of VAT) of all sales to Member Institutions. For the avoidance of doubt such sums will not be limited to the turnover of the Supplies in each Quarter unless varied in accordance with Clause 3.5

	“Member Institution”


	means an entity permitted to access the terms of this agreement by NWUPC or a Participating Consortium

	“Mini Competition”
	means the process undertaken by a Member Institution between members of the Group of Suppliers to appoint a member of the Group of Suppliers as the provider of the Supplies to that Member Institution.

	“Mini Tender”
	means the response from the Supplier submitted in response to a Mini Competition

	“Participating Consortium”
	Means any other purchasing consortium making available the agreement to its Member Institutions

	“Quarter”


	means each period of 3 calendar months (for each year, Quarter 1 runs from 1 August- 31 October, Quarter 2 runs from 1 November – 31 January, Quarter 3 runs from 1 February – 30 April and Quarter 4 runs from 1 May to 31 July).  The first Quarter of the agreement may therefore be less than 3 months.

	“Regulations”
	Means the Public Contracts Regulations 2015 and “Regulation” will be interpreted accordingly

	“Supplies”
	means the goods and / or supplies  more particularly described in the ITT

	“Tender”


	means the tender submitted by the Supplier for the provision of the Supplies together with all materials supplied to NWUPC by the Supplier describing how the Supplier proposes to deliver Supplies

	“TUPE”
	means the Transfer of Undertakings (Protection of Employment) Regulations 2006


1.2
Throughout this agreement:

1.2.1
the masculine gender includes the feminine and neuter and vice versa;

1.2.2
the singular includes the plural and vice versa;

1.2.3
references to persons include bodies corporate, unincorporated associations and partnerships;

1.2.4
the schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this agreement includes the schedules;

1.2.5
references to clauses, paragraphs and schedules are to clauses and paragraphs of and schedules to this agreement;

1.2.6
the headings of clauses and paragraphs are for convenience only and shall be disregarded in construing this agreement;

1.2.7
any reference to a statute or statutory provision includes a reference to any modification, consolidation or re-enactment of the provision for the time being in force and all and any subordinate legislation  for the time being in force made under it;

1.2.8
any obligation in this agreement on a person not to do something includes an obligation not to agree, allow, permit or acquiesce to that thing being done;

1.2.9
general words shall not be given a restrictive interpretation by reasons of their being preceded or followed by words indicating a particular class of acts, matters or thing.
2.
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2.1
The Supplier has, following submission of the Tender, been allowed to participate in this agreement and has been appointed to the Group of Suppliers.

2.2
The Supplier will at all times observe and be bound by the Contract Specific Requirements

2.3
A Member Institution may from time to time send to the Supplier (in electronic or hard copy format) an Invitation to participate in a Mini Competition for appointment as a provider of Supplies to that Member Institution.

2.4
If the Supplier wishes to submit a Mini Tender in response to the Invitation it shall submit the Mini Tender to the Member Institution within the timescales set out in the Invitation. The Mini Tender shall contain information including, but not limited to, the Supplier’s proposed Charges for the provision of the Supplies which shall be calculated in accordance with the methodology stated in the Tender.

2.5
Following receipt of the Supplier’s Mini Tender, the Member Institution may submit clarification questions to the Supplier requesting further information and/or clarifications in respect of the Mini Tender submitted. The Supplier shall respond to such requests within the stipulated timescale.

2.6
Following receipt of the Supplier’s Mini Tender (and any responses to clarification questions if requested) the Member Institution shall either:

2.6.1
notify the Supplier that it does not wish to instruct the Supplier to provide the Supplies tendered for; or
2.6.2
accept the Supplier’s relevant Mini Tender 

2.7
The submission by the Supplier of a Mini Tender pursuant to this Clause 2 shall be entirely at the Supplier’s own cost.

2.8
A Member Institution may from time to time directly award a contract to the Supplier. 

2.9
Any Supplies awarded pursuant to this agreement shall be provided in accordance with the Contract and the Supplier hereby agrees to provide the Supplies fully and faithfully in accordance with this agreement and the Contract.

2.10
Each agreement concluded by the Supplier and a Member Institution shall be read and construed as a separate and independent contract between the Supplier and the relevant Member Institution.

2.11
This agreement shall not be an exclusive arrangement between NWUPC, any Participating Consortium and any Member Institution with the Supplier as to any contracts which may be let under it nor shall NWUPC, a Participating Consortium or any Member Institution be bound to offer any contract to the Supplier hereunder in preference to any other provider or at all. This agreement and the Supplier’s appointment does not give rise to any expectation or entitlement on the part of the Supplier that it will be instructed to supply any Supplies and the Supplier shall have no claim at Law or otherwise against NWUPC, a Participating Consortium or any Member Institution if any Member Institution elects not to instruct the Supplier to supply any of the Supplies, or if any Member Institution appoints any other person to undertake the supply of the Supplies that the Supplier may be qualified to perform.

2.12
The Supplier acknowledges and agrees that NWUPC is entering into this agreement on the basis of the Tender and the Supplier warrants that the Tender is accurate and complete in all respects, and is not misleading and repeats that warranty every time it accepts an award of contract.

2.13
The Supplier shall supply the Supplies in accordance with the provisions of the following:

2.13.1
The Contract

2.13.2
This agreement

2.13.3
The Tender

In the event of any conflict or inconsistency between the terms of the above documents they shall be interpreted in accordance with the order of precedence given in this Clause. 
2.14
The Supplier shall observe at all times the KPIs

2.15
The Supplier shall provide all information requested by NWUPC and each Participating Consortium in order to ascertain the Supplier’s observance of this agreement within 5 working days of receipt of such request.

2.16
The Supplier shall ensure that the Supplies conform to all applicable Laws at the time of delivery or performance.
3
MARKETING PREMIUM
3.1
The Participating Consortium will use its endeavours to market all members of the Group of Suppliers to obtain a greater commitment and an assurance of business, a clearer business focus, and to provide customers with better value for money.  The Participating Consortia will generate income to fund management of its contracting and marketing activities through a marketing premium from suppliers.  This approach, which will require the Participating Consortia to effectively market contracts and suppliers’ products, will provide benefits both for suppliers and customers.

3.2
The Marketing Premium shall be payable to the Participating Consortium by the Supplier in respect of Charges to the Member Institutions.

3.3
The Supplier shall provide all data, transaction details, all records and all and any other information that the participating consortium may request relating to the calculation of the Marketing Premium within 3 working days of a request being received from the Participating Consortium in whatever format nominated by participating consortium and at no cost to the Participating Consortium.

3.4
NWUPC shall have the right to enter any premises owned or occupied by the Supplier to examine or otherwise audit the information provided under Clause 3.3.

3.5
NWUPC shall prepare an invoice representing the Marketing Premium payable by the Supplier at the end of each Quarter.

3.6
The Marketing Premium shall represent 1.5% of the total value (net of VAT) of all sales to Member Institutions. For the avoidance of doubt such sums will not be limited to the turnover of Supplies. The Marketing Premium is set at the sole discretion of NWUPC.
3.7
The Supplier shall pay to the participating consortium the Marketing Premium within 30 days of receipt of the invoice under Clause 3.5. Interest shall be payable on any overdue amounts at the rate of 4% above the base lending rate of HSBC Bank Plc, accruing daily until the debt is paid in cleared funds.

3.8
The Supplier shall pay to the Participating Consortium the Marketing Premium throughout the length of the framework agreement and any resulting contract with any Member Institution. This shall apply irrespective of whether the contract with the Member Institution continues beyond the termination of the framework agreement.  
3.9
On occasions Member Institutions will use the Framework so that third party contractors can procure goods of services from the Framework for use on Member Institution projects.  The Marketing Premium will apply to all sales that are procured through the Framework by any third party contractor engaged by the Member Institution.
4
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4.1
Where instructed to provide the Supplies pursuant to Clause 2 the Supplier shall provide the Supplies from the date stipulated by the Member Institution to the Supplier in writing.  

4.2
This agreement shall commence from the date hereof [insert date of start of agreement] and shall expire on [DATE] unless this agreement is extended in accordance with Clause 4.3 or terminated in accordance with Clause 10.

4.3
NWUPC shall have the option of applying an extension period or extension periods to the agreement of [INSERT] duration. The extension may be applied from the expiry date at Clause 4.2 and will follow notice given in writing to the Supplier of the intention to extend the agreement under this Clause.
5
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5.1
The Supplier shall not without the prior written consent of NWUPC advertise or publicly announce that it is undertaking work for NWUPC or any Participating Consortium or any Member Institution nor shall it divulge any information pertaining to the award of contracts under the agreement.

5.2
All media and external communications (such as press releases), relating to the Supplies supplied or potentially supplied pursuant to this agreement must be approved by NWUPC in writing prior to release, and NWUPC reserves the right in its absolute discretion to provide material for inclusion in such communications.

5.3
NWUPC shall provide the media contact and respond to all media requests regarding this agreement.

5.4
The arrangements and agenda for any events held as part of, as a result of or to promote this agreement must be agreed in writing by NWUPC. NWUPC reserves the right to provide representation at any event. NWUPC shall, in its absolute discretion, have final approval over all materials published, broadcast or delivered.

CONFIDENTIALITY and FREEDOM OF INFORMATION

6.1
The Supplier undertakes that it shall not at any time during this agreement and for a period of three years after termination disclose to any person any Confidential Information disclosed to it by NWUPC, any Participating Consortium or Member Institution except as permitted by Clause 6.3.

6.2
NWUPC may provide the Supplier’s Confidential Information to other Member Institutions and Participating Consortia.

6.3
Each party may disclose the other party’s Confidential Information:

6.3.1 
to its employees, officers, agents, consultants or professional advisors (Representatives) who need to know such information for the purposes of carrying out the party's obligations under this agreement, provided that the disclosing party takes all reasonable steps to ensure that its Representatives comply with the confidentiality obligations contained in this Clause 6 as though they were a party to this agreement. The disclosing party shall be responsible for its Representatives' compliance with the confidentiality obligations set out in this clause; and

6.3.2 
as may be required by law, court order or any governmental or regulatory authority. In particular, the Supplier acknowledges that NWUPC, the Participating Consortia and the Member Institutions may be subject to the Freedom of Information Act 2000 and the Environmental Information Regulations 2004 which may require such bodies to disclose details of this agreement, contract awards or the Tender itself.

6.4
Each party reserves all rights in its Confidential Information. No rights or obligations in respect of any Confidential Information other than those expressly stated in this agreement are granted to any other party or to be implied from this agreement. In particular, no licence is hereby granted directly or indirectly to any Intellectual Property Right held, made, obtained or licensable by any party now or in the future.

6.5
The Supplier agrees at any time on request by NWUPC or any Member Institution, to make full use of, and to provide all such information as may reasonably be required for, any reporting system(s) of any governmental agency (or the agents thereof) as NWUPC or any Member Institution may specify, and agrees to co-operate fully at its own expense with NWUPC or any relevant third party provider in the management and/or operation of such system(s). 

6.6
The Supplier shall, where practicable, provide a catalogue of all Supplies that are covered under this agreement. This catalogue shall be provided in multiple MS Excel Formats to suit the various e-procurement platforms and as a minimum shall include Part Number, Full Product/Service Description, Unit of Sale, and Price per unit, UNSPSC code (www.unspsc.org) and will be hosted on HEC e-marketplace (www.HEC.com) and thereafter if required by a Participating Consortium be hosted on any e-procurement systems (including but not limited to Parabilis, Pecos and HEC eMarketplace) that any Participating Consortium or Member Institution uses.
6.7
During the period of this agreement the Supplier shall be responsible for maintaining the accuracy and completeness of their catalogue and provide updates in a timely manner.

6.8
The Supplier shall trade under the terms of this agreement on the HEC e-marketplace at no additional cost to Member institution and will also at no additional cost accept corporate purchasing cards.
7.
LIABILITY (The Supplier’s attention is specifically drawn to this provision)

7.1
This Clause 7 sets out the entire financial liability of the parties (including any liability for the acts or omissions of their employees, agents, consultants and subcontractors) to the other party in respect of any failure of NWUPC to abide by applicable regulation or legislation or other legal requirement in respect of the  process leading to the Tender and any contract award and the formation of this agreement; and either parties liability for any representation, statement or tortious act or omission (including negligence) arising under or in connection with this agreement.

7.2
All warranties, conditions and other terms implied by statute or common law are, to the fullest extent permitted by law, excluded.

7.3
Nothing in the agreement limits or excludes the liability of either party:

7.3.1
for death or personal injury resulting from that parties negligence; or 

7.3.2
for any damage or liability incurred by either party as a result of fraud or fraudulent misrepresentation by the other.

7.4
NWUPC's total liability in contract, tort (including negligence or breach of statutory duty), misrepresentation, restitution or otherwise arising in connection with the performance or contemplated performance of this agreement or in respect of any correspondence between the parties leading to the submission of the Tender or a contract award shall be limited to and shall not exceed £10,000.

7.5
The Supplier’s total liability in contract, tort (including negligence or breach of statutory duty), misrepresentation, restitution or otherwise arising in connection with the performance or contemplated performance of this agreement shall be limited to and shall not exceed £10,000,000.

7.6
Neither party shall be liable for: 

7.6.1
loss of profits; or

7.6.2
loss of business; or

7.6.3
loss of contract.
7.7
The Supplier will indemnify and keep NWUPC indemnified fully in respect of and in connection with:

7.7.1
all loss and/or expense which results from defective materials in the  Supplies, or in the workmanship or design supplied by the Supplier to NWUPC or any Member Institution; and

7.7.2
all loss and/or expense, and all actions, claims, demands, costs and expenses incurred by or made against NWUPC which arises from defective materials, the provision of the Supplies and/or advice given or anything done or omitted to be done under, or in connection with this agreement by the Supplier including losses/expenses incurred due to the Supplier’s negligence.

7.8
The Supplier must take out and maintain insurance adequate to cover the risks set out in the Contract and for a period of 6 years thereafter and in any event shall take out and maintain:

(a)
Product Liability Insurance coverage of not less than five million pounds sterling (£5,000,000) for any one, or series of claims that may arise; and

(b)
Public Liability Insurance coverage of not less than five million pounds sterling (£5,000,000) for any one, or series of claims that may arise.

(c)
Employer Liability Insurance coverage of not less than ten million pounds sterling (£10,000,000) for any one, or a series of claims that may arise.
(d)
Professional Indemnity Insurance coverage of not less than five million pounds sterling (£5,000,000) for any one, or a series of claims that may arise.
7.9
The Supplier will take out and maintain such insurances as set out in this Clause 7 with a reputable insurance company and shall at NWUPC’s request provide evidence of the insurance policy or policies and of payment of the premiums. 

CHARGES 
8.1      Charges in relation to all Supplies provided by the Supplier under the terms of this Agreement shall be calculated in accordance with this Clause 8.

8.2      Charges shall represent the total amount payable for the Supplies. No other fees, charges or levies (save for VAT) will be payable by NWUPC. 
8.3
Costs associated with change in Laws shall be borne by the Supplier.

8.4 
The Supplier shall not increase Charges in relation to all Supplies provided to Member Institutions under the terms of the Contract, unless an application is submitted in accordance with Clause 8.5.
8.5
Applications by the Supplier to increase Charges must be submitted in writing to NWUPC and include evidence satisfactory to NWUPC justifying the variation.  An increase in Charges may only be applied as a direct result of increased purchase costs suffered by the Supplier and any proposed increases made to NWUPC will not exceed the value of those increases.  

8.6
Applications pursuant to Clause 8.5 shall be reviewed by NWUPC and a decision provided to the Supplier within 14 days of receipt. In the event of a successful application, alterations to the Charges shall not be implemented by the Supplier for a period of 28 days from the date the decision is communicated to the Supplier as to the success of their application under Clause 8.5. 

8.7
NWUPC reserves the right to reject any application made pursuant to Clause 8.5 that it considers to be unreasonable.

8.8 
The Supplier shall promptly notify NWUPC of any relevant reduction in the costs of provisions that may affect the Charges. Such reductions will result in an immediate and corresponding reduction in the Charges.

8.9
Where a Contract has been fixed for a period of 12 months, NWUPC reserve the right to conduct a review at their discretion within 46 weeks from the commencement of the Contract in order to consider potential increases to the Charges.
8.10    The Supplier will use all reasonable endeavours to achieve the maximum efficiencies possible within each Member Institution’s prevailing capabilities and/or constraints.

8.11     The Supplier will observe open book costing principles in relation to the Charges and shall allow NWUPC to inspect any relevant records (or make them available to NWUPC’s absolute discretion) within 48 hours of a request by NWUPC to do so.

8.12
Changes to the Marketing Premium may (at the discretion of NWUPC) result in a pro-rata adjustment of the Charges.

8.13  If during the term of the Contract lower prices for similar quantities are offered to non-framework HEI’s then the same lower prices should be offered to the framework HEI’s.

8.14
NWUPC shall pay within 30 days of receipt of an undisputed and correctly rendered invoice for Supplies provided to NWUPC.

 8.15  The Supplier shall ensure that provisions equivalent to Clause 8.14 will be effective within any subcontract concluded by the Supplier and any third party; and further, the Supplier shall require such subcontractors to ensure that their subcontracts contain within them an equal and equivalent provision.

9
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9.1
This agreement may only be varied or amended by agreement between NWUPC and the Supplier in writing.

10
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10.1
NWUPC may terminate this agreement at any time by giving notice to the Supplier stating that it is terminating the agreement pursuant to this Clause 10 and that the agreement will terminate on the date falling twenty-eight (28) days after the date of receipt of the notice. For the avoidance of doubt the termination of any Contract with a Member Institution shall be dealt with in accordance with the termination provisions in the Contract.

10.2
Without excluding liability for fraud or fraudulent misrepresentation, NWUPC shall not be obliged to pay any cancellation charge or other compensation to the Supplier (including, without limitation, loss of business, loss of goodwill or loss of profits) by reason of the termination of this agreement by NWUPC.

10.3
Any termination of this agreement, howsoever occasioned, shall not affect any accrued rights or liabilities of either party nor shall it affect the coming into force or the continuance in force of any provision hereof which is expressly or by implication intended to come into or continue in force on or after such termination.

10.4
Upon termination of this agreement (howsoever caused) the Supplier shall, at no further cost to NWUPC by a mutually agreed date return to NWUPC any materials incorporating any Confidential Information of NWUPC and or destroy or erase any Confidential Information of, or relating to NWUPC contained in any materials prepared by or on behalf of the Supplier or recorded in any memory device and return all data, property materials and account for any damaged or lost property, and/or materials.

10.5  NWUPC may immediately terminate this agreement where— 

10.5.1 the agreement has been subject to a substantial modification which would have required a new procurement procedure in accordance with Regulation 72(9;;

10.5.2 the Supplier has, at the time of contract award, been in one of the situations referred to in Regulation 57(1), including as a result of the application of Regulation 57(2), and should therefore have been excluded from the procurement procedure; or

10.5.3the contract should not have been awarded to the Supplier in view of a serious infringement of the obligations under the Treaty on European Union and the Public Contracts Directive 2014/24 or the Treaty on the Functioning of the European Union that has been declared by the Court of Justice of the European Union in a procedure under Article 258 of Treaty on the Functioning of the European Union 
11
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11.1
NWUPC shall be fully entitled to assign or transfer the benefit of the whole or any part of this agreement at any time without the consent of the Supplier other than where such assignment or transfer would create a conflict of interest with the Supplier.

11.2
The Supplier shall not assign or transfer any interest in this agreement without the prior written consent of NWUPC. 

11.3
The Supplier shall not be entitled to sub-contract any of its obligations under this agreement, although part of the Supplies may be sub-contracted with the prior written permission of NWUPC. Such consent, if given, shall not relieve the Supplier from any liability or obligation under the agreement and he shall be responsible for the acts, defaults and neglects of any sub-contractor, his agents and servants as fully as if they were the acts, defaults or neglects of the Supplier, his agents and servants. For the avoidance of doubt this restriction does not prohibit the Supplier from entering into an arrangement with any third parties identified in the Tender.

12
ANTI-BRIBERY AND ANTI-CORRUPTION

12.1
The Supplier shall:

12.1.1
comply with all applicable laws, regulations, codes and sanctions relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010 ('Relevant Requirements');

12.1.2
not engage in any activity, practice or conduct which would constitute an offence under sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct had been carried out in the UK;

12.1.4
have and shall maintain in place throughout the term of this agreement its own policies and procedures, including but not limited to adequate procedures under the Bribery Act 2010, to ensure compliance with the Relevant Requirements and will enforce them where appropriate;

12.1.5
immediately notify NWUPC if a foreign public official becomes an officer or employee of the Supplier or acquires a direct or indirect interest in the Supplier (and the Supplier warrants that it has no foreign public officials as officers, employees or direct or indirect owners at the date of this agreement);

12.1.6
ensure that all persons associated with the Supplier or other persons who are performing Supplies in connection with this agreement comply with this Clause 12; and

12.1.7
within 2 months of the date of this agreement, and annually thereafter, certify to NWUPC in writing signed by an officer of the Supplier, compliance with this Clause 12 by the Supplier and all persons associated with it and all other persons for whom the Supplier is responsible under Clause 12.1.6. The Supplier shall provide such supporting evidence of compliance as NWUPC may reasonably request.

12.2
For the purpose of this Clause 12, the meaning of adequate procedures and foreign public official and whether a person is associated with another person shall be determined in accordance with section 7(2) of the Bribery Act 2010 (and any guidance issued under section 9 of that Act), sections 6(5) and 6(6) of that Act and section 8 of that Act respectively. For the purposes of this Clause 12 a person associated with the Supplier includes but is not limited to any subcontractor of the Supplier.

12.3
In the event of any breach of this Clause 12 by the Supplier or by anyone employed by it or acting on its behalf (whether with or without the knowledge of the Supplier):

12.3.1
the Supplier shall immediately give NWUPC full details of any such breach and shall co‑operate fully with NWUPC in disclosing information and documents which NWUPC may request; and/or

12.3.2
 NWUPC shall (without prejudice to any of its rights or remedies under this agreement or otherwise) be entitled by notice in writing to terminate this agreement immediately; and

12.3.3
the Supplier shall be liable for and shall indemnify and keep NWUPC indemnified in respect of any and all loss resulting from such termination.

12.4
In any dispute, difference or question arising in respect of:

12.4.1
the interpretation of this Clause 12; or

12.4.2
the right of NWUPC to terminate this agreement; or

12.4.3
the amount or value of any gift, consideration or commission

the decision of NWUPC shall be final and conclusive.

13
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13.1
This agreement and any documents expressed or referred to in it constitutes the entire agreement between the parties regarding its subject matter and supersedes all prior communications, representations, warranties, stipulations, undertakings and agreements between the parties.  Nothing in this Clause 13 will exclude any liability which one party would otherwise have to the other party in respect of any statement made fraudulently.

14
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14.1
The Supplier is not an employee, agent, partner or representative of NWUPC or any Member Institution, and will not represent or otherwise hold itself out as such to any third party and has no authority to bind NWUPC or any Member Institution to, or make NWUPC or any Member Institution liable in respect of, any agreement, act or statement.

15
RE-TENDERING AND HANDOVER

15.1
Within twenty one (21) days of being so requested by NWUPC, the Supplier shall provide and thereafter keep updated, in a fully indexed and catalogued format, all the information necessary to enable NWUPC to issue invitations to tender for the future provision of the Supplies.

15.2
Where, in the opinion of NWUPC, TUPE is likely to apply to the agreement or any Contract on the termination or expiration, the information to be provided by the Supplier under Clause 15.1 shall include, as applicable, accurate information relating to the employees who would be transferred under the same terms of employment under TUPE, including in particular (but not limited to): -


15.2.1
the number of employees who would be transferred, but with no obligation on the Supplier to specify their names; and

15.2.2
in respect of each of those employees, their dates of birth, sex, salary, length of service, hours of work and rates, and any other factors affecting redundancy entitlement, any specific terms applicable to those employees individually and any outstanding claims arising from their employment; and

15.2.3
the general terms and conditions applicable to those employees, including probationary periods, retirement age, periods of notice, current pay agreements and structures, special pay allowances, working hours, entitlement to annual leave, sick leave, maternity and special leave, injury benefit, redundancy rights, terms of mobility, any loan or leasing agreements, and any other relevant collective agreements, facility time arrangements and additional employment benefits.

15.3
The Supplier shall indemnify NWUPC against any claim made against NWUPC at any time by any person in respect of the liability incurred by NWUPC arising from any deficiency or inaccuracy in information, which the Supplier is required to provide under Clause 15.1.

15.4
The Supplier shall co-operate fully with NWUPC during the handover arising from the completion or earlier termination of the agreement.  This co-operation, during the setting up operations period of the replacement Supplier (if any), shall extend to allowing full access to, and providing copies of all documents, reports, summaries and other information necessary in order to achieve an effective transition.

16
TUPE

16.1
The Supplier shall indemnify and keep indemnified NWUPC against any loss incurred by NWUPC connected with or arising from any claim or proceedings by any trade union, elected employee representative or staff association made against NWUPC in respect of any or all of the Supplier’s staff or employees or any other employee of the Supplier and which arises from or is connected with any failure by the Supplier to comply with its legal obligations in relation thereto whether under Section 188 of the Trade Union and Labour Relations (Consolidation) Act 1992 or TUPE. 

16.2
The Supplier shall indemnify and keep indemnified NWUPC against any loss incurred by NWUPC connected with or arising from the contract of employment or any policy applicable to, or any collective agreement in respect of any of the Supplier’s staff or any other person at any time employed by (or engaged as a consultant by) the Supplier made against NWUPC at any time for breach of such contract, policy or redundancy, pay, sex, race or disability discrimination, equal pay, unlawful deductions, loss of earnings, industrial or personal injury or otherwise relating to their employment by the Supplier and which results from any act, fault or omission of the Supplier while such Supplier’s staff were or such other person was employed by the Supplier, save to the extent that the liability arises from any wrongful act by NWUPC or its employees.

16.3
The Supplier shall indemnify and keep indemnified NWUPC against any loss incurred from any change or proposed change to the terms and conditions of employment of any or all of the Supplier’s staff or any other employee of the Supplier where such change is or is proposed to be effected following the transfer of any such person pursuant to the agreement and in respect of any loss incurred by NWUPC arising from the employment or proposed employment of any such person otherwise than on terms the same as those enjoyed by any such person immediately prior to such transfer.

16.4
Except with the proper written consent of NWUPC, the Supplier shall not vary any terms and conditions of employment of any employee or any policy collective agreement applicable to any employee then assigned by the Supplier to the provisions of the Supplies (provided always that this provision shall not affect the right of the Supplier to give effect to any pre-existing contractual obligation to any such employee) nor remove or replace any particular employee so assigned (unless requested by such employee or upon the resignation of such employee in which case the Supplier shall replace such person with another person of similar skills, qualifications and experience) after NWUPC has served notice of the termination of the Contract or after the Supplier shall have otherwise become aware of the proposed termination or re-tendering of this agreement, any Contract or the provision by it of the Supplies.

17
SERVICE IMPROVEMENT AND TECHNOLOGY REFRESH

17.1
The Parties agree that NWUPC may opt (at its sole discretion) to put into effect any clauses set out in Schedule 1 at any point during the lifetime of this agreement by serving 30 days written notice on the Supplier.

17.2
The Supplier shall, at its own cost, submit a report to NWUPC within 30 days of the end of each year of the term of this agreement which shall identify the emergence of new and evolving relevant technologies and processes which could improve the Supplies. Such report shall be provided in sufficient detail to enable NWUPC to evaluate properly the benefits of the new technology or process.

17.3
If NWUPC wishes to incorporate any improvement identified by the Supplier pursuant to Clause 17.2, the parties shall discuss the implementation of the associated change provided always that if the Supplier's costs in providing the Supplies as a result of any business change implemented by NWUPC, an agreed % of the cost savings shall be passed on to NWUPC and the Member Institutions by way of a consequential and immediate reduction in the Charges for the Supplies.

18
NOTICEStc "19
NOTICES" \l 1
18.1
any notice required to be served under this agreement shall be in writing, served, in the case of a notice served upon NWUPC, by personal delivery or by sending it by recorded postal delivery to Albert House, Lower Ground Floor, 17 Bloom Street, Manchester M1 3HZ or such other address as shall from time to time be notified in writing by NWUPC to the Supplier, and in the case of a notice to be served upon the Supplier by delivering or sending it to the address specified at the head of this agreement or such other address as shall from time to time be notified in writing by the Supplier to NWUPC in the same manner. 

18.2
Any such written notice shall (where sent by post) be deemed to have been served and received on the second business day following the day of posting and where delivered personally be deemed to have been given at the time of delivery. 

19
RIGHTS CUMULATIVEtc "20
RIGHTS CUMULATIVE" \l 1
19.1
The provisions of this agreement, and the rights and remedies of the parties under this agreement, are cumulative and are without prejudice and in addition to any rights or remedies a party may have at law or in equity.  

19.2
No exercise by a party of any one right or remedy under this agreement, or at law or in equity shall (save to the extent, if any, provided expressly in this agreement or at law or in equity) operate either to hinder or prevent the exercise by it of any other such right or remedy.

19.3
The termination of this agreement, howsoever arising, shall not prejudice any accrued rights of either NWUPC or the Supplier.

20
CONFLICTS OF INTEREST

20.1
Any employee, subcontractor or agent of the Supplier shall not, except with the prior written approval of NWUPC, be directly or indirectly engaged, concerned or have any financial interest in any capacity with NWUPC, a Member Institution or Participating Consortium and their employees.
21
APPLICABLE LAWtc "21
APPLICABLE LAW" \l 1
21.1
Unless the Supplier and NWUPC otherwise agree in writing, any proceedings relating to any dispute or claim, arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims) shall be brought in the courts where the Member Institution is domiciled. Each party agrees that the specified courts shall have exclusive jurisdiction over such disputes or claims.
22
CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999tc "4
CONTRACTS (RIGHTS OF THIRD PARTIES)" \l 001
22.1
NWUPC and the Member Institutions shall be entitled to enforce any term of this agreement, the benefit of which is expressly conferred upon any Member Institution and NWUPC and may be enforced by such Member Institution or NWUPC pursuant to the Contracts (Rights of Third Parties) Act 1999. Subject as aforesaid, this agreement is not intended to confer any rights on any other third party pursuant to the said 1999 Act.

23
SUPPLIER EMPLOYEES

23.1
The Supplier shall take all reasonable steps to ensure that any employees, servants or agents of the Supplier and any sub-contractors, their employees, servants or agents, employed in the execution of the Contract are entitled to obtain employment in the United Kingdom and are not claiming any benefit payable to persons registered as unemployed.
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SCHEDULE 1
Change clauses

Regulation 72 states:

72.—(1) Contracts and framework agreements may be modified without a new procurement procedure in accordance with this Part in any of the following cases:— 

(a)where the modifications, irrespective of their monetary value, have been provided for in the initial procurement documents in clear, precise and unequivocal review clauses, which may include price revision clauses or options, provided that such clauses—

(i)state the scope and nature of possible modifications or options as well as the conditions under which they may be used, and

 (ii)do not provide for modifications or options that would alter the overall nature of the contract or the framework agreement;

SCHEDULE 2

Contract Specific Requirements

1
CONTRACT MANAGER

1.1
NWUPC may appoint a Contract Manager who will be the main point of contact between the Supplier and the Member Institutions and will conduct review meetings with Suppliers.  The Contract Manager may request Contract Management Information as specified in section 2 and will monitor Supplier performance against any KPIs.  They will also be responsible for managing the Framework Agreement on a day to day basis and resolving any issues between the parties involved.  

1.2
NWUPC may delegate such activity to a Participating Consortia at its absolute discretion.

2
CONTRACT MANAGEMENT INFORMATION 
2.1
The Supplier will provide spend information and upload this information onto a dedicated website.  A sample template is provided in Appendix 14. NWUPC will monitor usage of the Framework Agreement. The Supplier will be required to provide turnover figures on a quarterly basis, split monthly. All spend must be provided by the 15th day of the month in which it is requested.
2.2     The Supplier will provide additional management information as required by the Framework Manager for the purposes of contract management.  This information relates to the structure of purchases made by the Member Institutions, the Supplies being purchased, volumes and values and service levels achieved, this list is not exhaustive.  This information will form the basis of discussion in review meetings.  A sample template is provided in Appendix 16.
2.3
Failure to report the information required in 2.1 or 2.2 will lead to an administrative charge of £100 being levied at each occurrence.  Repeated failure to report the information shall be a material breach of the Framework Agreement.

2.4 
The Supplier will allow the NWUPC or any Participating Consortia by its authorised personnel or by a professionally qualified independent auditor access to all Framework Agreement data (“Records”), unprocessed or otherwise, for the first 3 months and thereafter every 6 months or on not less than 10 days written notice at any time during normal business hours for the purposes of auditing or otherwise inspecting them.  

 

2.5 
Should any audit or inspection of the Records by the NWUPC or its appointed representative reveal that the NWUPC or Participating Consortium or a Member Institution has been overcharged the Supplier shall reimburse to the affected party the amount of the overcharge within 7 days. If the overcharged amount exceeds 5% the Supplier will reimburse the cost of the audit. If the audit of the Records subsequently confirms that the Framework Agreement spend has been under reported the Supplier shall reimburse the amount of the overcharge within 7 days.  If the spend is under reported by 5% or more, the Supplier will reimburse the cost of audit and correct the Marketing Premium value within 7 days of the presented audit report.

 

2.6
The Supplier will afford to NWUPC all reasonable assistance in the carrying out of such audit. The NWUPC will ensure that any information obtained in the course of the audit concerning the Supplier’s business is kept in the strictest confidence and not used for any purpose other than the proper conduct of the audit.

3
HE INSTITUTIONAL REPORTING REQUIREMENTS
3.1
HE Institutions will in the future be required to report to the Higher Education Funding Council for England (HEFCE) on scope 3 emissions.  These are all the indirect emissions that are a consequence of the activities of the Institution, but occur from sources not owned or controlled by the Institution, such as; commuting, waste disposal, embodied emissions from extraction, production, and transportation and previous storage of purchased goods and contractor owned vehicles.  The objectives of HEFCE will be to establish a sector baseline of emissions, produce definitions for measuring scope 3 emissions at Institutional level, and to provide guidance that helps Institutions with the associated data collection.  Suppliers should be aware that Member Institutions may be required to report their impact on carbon emissions as a result of purchasing from the Supplier.  The means to measure and report this, if involving Supplier data, will be provided after award, it is understood that the requirement will be to provide spend data.  Further information can be found on http://www.hefce.ac.uk/pubs/rdreports/2012/rd01_12/#supply
4
MARKETING THE FRAMEWORK AGREEMENT
4.1
NWUPC Opportunities

NWUPC and other Participating Consortia will market the Group of Suppliers to obtain a greater commitment, a clearer contracting authority and business focus, and to provide customers with better value for money.  NWUPC works closely with Member Institutions from the beginning of the tender process to ensure that Frameworks are established with Member Institution’s requirements as the focus.   There are several opportunities for Suppliers to advertise and engage with NWUPC members which include:

4.1.1
Quarterly Newsletter

4.1.2
NWUPC Website

4.1.3
NWUPC Annual Regional Conference

4.1.4
Presentations at Commodity Group Meetings

4.2
Supplier Responsibilities

Suppliers are responsible for promoting the Framework Agreement as well as the Supplies that they can offer to Member Institutions.  The Supplier must also engage with Member Institutions who may be purchasing outside of existing arrangements and promote the benefits of using the Framework Agreement as part of an added value service.  Where the Supplier has existing relationships with Member Institutions the Supplier will move those contracts over to the Framework Agreement and the terms and pricing of the Framework applied.

5
RELATIONSHIP MANAGEMENT
5.1
As part of the management of the NWUPC account the Supplier will be required to attend regular review meetings either with Consortia representatives and/or with individual institutions.  Account managers or other relationship managers must make themselves available for these meetings and information requested for the meeting must be provided within the timescales given.  Travel or associated costs will not be accepted by either the Participating Consortia or Member Institutions.

The Supplier is expected to comply with the following response times: 
5.1.1Contact via written medium from Member Institutions:
within two working days

5.1.2Contact via telephone call from Member Institutions:
by 16:30 on the same working day

5.1.3Requests for MI from Consortia or Members:

within 5 working days

5.1.4Requests for copy invoices from Consortia or Members:
within 5 working days from delivery

5.1.5Resolution of Member invoice queries:


within 5 working days 

6
KEY PERFORMANCE INDICATORS (KPIs)

6.1
The following tables (8 and 9) indicates the KPIs that the Supplier is required to comply with.  The Supplier is required to establish a suitable process to monitor its performance against the agreed KPIs in order to report progress to NWUPC.  

6.2
These reports will be reviewed and monitored to evaluate the effectiveness and efficiency of the Supplier to perform its obligations to fulfil the Framework Agreement.  

6.3
The data informing the Institutional Level KPIs in Table 9 will be collected in the quarterly management information that the Supplier is required to provide as in 4.2.2.

6.4
The Suppliers achievement of KPIs shall be reviewed annually during Contract Review Meetings held with the NWUPC Contract Manager and other interested parties.  If service levels fall below the minimum KPIs then the supplier will be required to take immediate remedial action and this will be taken into consideration when deciding overall performance on the Framework. 

6.5
NWUPC reserves the right to adjust, introduce new, or remove ineffective KPIs throughout the Framework Period, however any significant changes to KPIs will be agreed between NWUPC and the Supplier prior to implementation.

FRAMEWORK LEVEL KPIS 
Table 1
	Performance Target
	Key Indicator
	Performance Measure

	Appropriate timelines and supporting evidence given for price changes.
	Timeliness and Information Provided
	100%

	Quarterly spend information correct and submitted on time
	Accuracy and Timeliness
	100% of quarterly returns are correctly fully completed and submitted on time

	Quarterly management information correct and submitted on time
	Accuracy and Timeliness
	100% of quarterly returns are correctly fully completed and submitted on time

	Written response to all member issues within 24 hours of notification from Consortia.
	Provision of Written Response 
	100%


INSTITUTIONAL LEVEL KPIS 
Table 2
	Performance Target
	Key Indicator
	Performance Measure

	Guarantee to deliver all goods covered under this Framework Agreement within the lead-times specified to member locations throughout the UK.
	Delivery of Goods
	99% of products delivered on time in full


	Stock availability of products listed in the catalogue throughout the Framework Agreement Period
	Product Availability
	99% of products available at all times

	Product reliability
	Failure rate of cartridges under Warranty
	Less than 1% of cartridges sold have reported faults

	Respond to all operational enquiries within four working hours.
	Provision of Response 
	95%

	Invoice accuracy.
	Accuracy
	95% of all invoices are submitted accurately

	Invoice timeliness.
	Timeliness
	95% of all invoices are submitted on time

	Reliability of all ordering systems utilised under this Framework including online ordering system, telephone, email, punch out from e-marketplace
	Availability and Down Time
	Ordering systems are reliable 97% of the time during the Framework period (excluding pre-notified maintenance periods)


7
FRAMEWORK PRICING ARRANGEMENTS
7.1 
Prices quoted within the Tender must not increase before 30th June 2018.  Pricing in following years must not increase for each following 12 month period effective from 1st July 2017.  However, price reductions shall be passed on to Member Institutions at any time throughout the Framework period.  
7.2 
Any application for price changes must be submitted in writing to the nominated NWUPC Category Manager detailed in 1.1; within the timescales and in accordance with the requirements detailed in Framework Terms and Conditions Clause 8.

7.3 
In the unlikely event of significant changes in raw material prices of the items included in this Framework Agreement the Supplier may reserve the right to discuss price amendments with NWUPC for those products affected. NWUPC expects any manufacturers’ price reductions to be advised and passed on promptly. NWUPC reserves the right to seek price reductions at any time.

8
ELECTRONIC CATALOGUE 
8.1
The Supplier will produce, at no additional cost to Participating Consortia or Member Institutions; a fully bespoke electronic catalogue containing all the products under the Framework Agreement for Air Filters, Associated Products and Services which should be available within two months of the start date of the Framework Agreement.

8.2
The following information, as a minimum, shall be included in the electronic catalogue:

8.2.1
A generic index covering all the line items

8.2.2
Contact details of relevant ordering and customer service staff

8.2.3
An example order form

8.2.4
Line item details:

8.2.4. i
A high quality photographic image

8.2.4. ii
A brief description

8.2.4. iii
Core products should be clearly discernible from non-core items

8.2.4. iv
The manufacturer’s details

8.2.4. v
The product code

8.2.4. vi
The unit of measurement

8.2.4. vii
The contractual price of the line item based on the unit of measurement but excluding VAT

8.2.4. v.iii
Associated accreditations and designations such as “Green Product” or “100% Recycled” clearly displayed.

8.3
The Supplier will provide the catalogue in an electronic format (compatible with Member Institutions’ intranet and Supplier’s website).  Pricing information should be maintained and updated.

8.4
An electronic price file must also be provided for use on the e-marketplaces of the Members e.g. GeM, Parabilis, Science Warehouse.  This price file will be in MS Excel format although variations may be required and will be discussed during Implementation of the Framework Agreement.

8.5
The Supplier shall be responsible for the provision and support of the necessary infrastructure and resources required to implement and maintain the price file for the Participating Consortia and Member Institutions and for all associated costs throughout the Framework period.

9
E-PROCUREMENT
9.1
The Supplier shall provide a catalogue of all products and/or services that are covered under this Framework Agreement. This catalogue shall be provided in multiple MS Excel Formats to suit the various e-procurement platforms and at a minimum shall include Part no, Full Product Description, Unit of Sale, and Price per unit, UNSPSC code (www.unspsc.org) and will be hosted on the HEC Contracts Database and thereafter if required by a UK Universities Purchasing Consortia (UKUPC) member consortium, be hosted on any e-procurement systems (including but not limited to Parabilis, Pecos, Science Warehouse and HEC e-Marketplaces) that UKUPC member consortia collaboratively support on behalf of their members.

9.2
During the period of this Framework Agreement the Supplier shall be responsible for maintaining the currency of their catalogue and providing any updates in a timely manner.

9.3
You shall trade, under the terms of this Framework Agreement, on e-procurement systems NWUPC might support at no additional cost to us and should also, at no additional cost to us accept the use of corporate purchasing cards. It is the Suppliers responsibility to bear the costs of such platforms.  

10
ORDERING ARRANGEMENTS
10.1
The Supplier will allow purchase/credit card (to Level 3) orders placed by individuals in some Member Institutions.  

10.2
The Supplier will support electronic Purchase to Pay systems where they are adopted by the Member Institution.  

10.3
It is a requirement of this Framework Agreement that the Supplier provides an online ordering system.  The online system must have the capability to display: product details, a corresponding quality image and Framework pricing on all items.  

11
DELIVERY COSTS 
11.1
Delivery charges will not be levied to Member Institutions for any and all Contracts.

12
DELIVERY REQUIREMENTS 
12.1
All Supplier personnel who access Member Institutions premises including but not limited to delivery staff must have valid Disclosure and Barring Service (DBS) certificates (previously CRB checks).

12.2 All Suppliers are required to bring the necessary tools with them, as required for the job.

13
Fitting
13.1
All Supplier are required to provide a written report in regards to faults the supplier encounters or comes across.
14
Maintenance 

Should include the following but is not limited to:

1. Clean exterior of AHU


2. Inspect doors, handles, latches and hinges for proper operation


3. Inspect door gaskets for damage and proper seal


4. Inspect panels for damage


5. Inspect air hoods and air louvers for damage and debris


6. Inspect bird screens for damage, dirt and debris


7. Clean fan segments and fan assembly


8. Check housing, wheel, shaft, frame, inlet vanes and bearing for damage, wear, loose parts, dirt and debris


9. Check fan base, vibration isolators and thrust restraints for damage, wear, loose parts, dirt and debris


10. Check flex connector for damage and wear


11. Check the cleanliness of the filters and replace or clean as required


12. Check filter frames (filter tracks) for residual contaminates and clean as necessary


13. Verify filter gauge and/or switch to function properly


14. Check drive kit for damage, loose parts, wear, dirt, alignment and clean as necessary


15. Check belt tension


16. Lubricate fan bearings 


17. Check condition of extended lubrication lines when present


18. Clean variable inlet vanes


19. Check adjustable fan motor base and mounting hardware for loose parts, as well as damage


20. Check fan motor for leaky bearing seals, as well as damage


21. Clean dampers


22. Check for dirt, dust and debris in air vents on fan motor housing


23. Clean dehumidification coils


24. Clean condensation drain pan, trap, drain line and adjusted wetted surfaces


25. Check, clean and calibrate controls


26. Documentation and certification

14
SUSTAINABILITY

14.1
In line with NWUPCs commitment to positive action on sustainability, successful suppliers will be required to register with and utilise the Supplier Engagement Tool, provided free of charge, by NETpositive Futures; which is designed to support and develop the supply chain in order to embed sustainability in the procurement process and meet organisations’ obligations of disclosure under the Modern Slavery Act.  Further information about the Supplier Engagement Tool can be found here.  Suppliers must register with the tool within 3 months of being awarded onto the framework and the content of the tool and supplier action plans will form part of supplier review meetings.
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