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INVITATION TO TENDER

TENDER INSTRUCTIONS RELATING TO
THE PROVISION OF 
AN INTEGRATED HRIS AND PAYROLL SYSTEM AND THE PROVISION OF A FULLY SERVICED PAYROLL BUREAU








INSTRUCTIONS 

About UK Sport & EIS
UK Sport is the trading name of The United Kingdom Sports Council which was established by Royal Charter on 19 September 1996. UK Sport’s mission is to work in partnership to lead sport in the UK to world-class success. UK Sport’s core responsibilities cover high performance sport and supporting sports to bid and stage major international sporting events. UK Sport is a government agency responsible to the Department of Culture, Media & Sport and invests National Lottery and Exchequer funding in Great Britain’s best Olympic and Paralympic sports and athletes to maximise their chances of success on the world stage. 
UK Sport also provides National Lottery Funding to help National Governing Bodies of Sport attract and stage some of the most important international sporting events to the UK. Through the Gold Event Series, UK Sport will support the bidding and staging of major international sporting events up to 2019. 
Additional general information about UK Sport can be found at http://www.uksport.gov.uk  
UK Sport works very closely with its subsidiary the English Institute of Sport (EIS) 
EIS, a grant funded organisation, is a nationwide network of support centres designed to foster the talents of our elite athletes – increasing their potential for medal winning success. Working hand-in-hand with elite performers, coaches and performance directors, our sports science and sports medicine specialists offer cutting-edge assistance to help our athletes gain the extra edge. EIS also works in partnership with the national governing bodies of sport, and government to enhance the training and preparation regimes of “world class pathway” athletes and has a specific focus: delivering sport science and medical support services across the areas of sports medicine, physiotherapy, sports massage, nutrition, psychology, physiology, performance analysis, biomechanics, strength and conditioning and performance lifestyle support. Additional general information about EIS can be found at http://www.eis2win.co.uk  

Invitation to Tender (ITT)
UK Sport is reviewing its current HRIS and payroll solution for the organisation and wishes to appoint a provider to supply both an integrated HRIS and a fully serviced Payroll Bureau. UK Sport has 1 monthly payroll incorporating up to 125 employees and board / committee members.  
In addition to the above, EIS is seeking to engage the services of a provider for a payroll module and a fully serviced payroll bureau. UK Sport and EIS are very keen to explore possible efficiencies that could be made from adopting a shared service in this area. This would require two different access levels, one for each organisation. UK Sport and EIS now invite Tenders for the provision of these services (“the Services”) in accordance with this ITT and the attached documents. As this process is conducted below the EU threshold for tenders there is no separate pre-qualification stage or questionnaire but potential suppliers are required to expresstheir interest in tendering in accordance with paragraph 5 below. 
Tenders must include two sets of pricing information:
a) Pricing for an HRIS integrated system with a payroll bureau for UK Sport only (as per the specificationin Appendix 1) 
b) Pricing for an HRIS integrated system for UK Sport and a shared payroll module and bureau with the EIS (as per specifications in both Appendix 1 and 2).

The criteria for evaluating pricing is set out at paragraph 14 of this ITT. UK Sport is conducting this tender on behalf of EIS. 

Structure of ITT  
The ITT is divided into the following sections: 
· Instructions – this contains UK Sport’s general tendering requirements and other information on the tendering process and the evaluation criteria that Tenders will be evaluated against. A checklist is at Appendix 4 which sets out the dates and times by when documents need to be sent in by Tenderers; 
· Specification – this describes the service/quality standards required to provide the Services (Appendix 1 and 2); 
· Forms – contain the forms required to be completed and submitted with tenders (Appendix 3);
· Form of Tender
· Bona Fide Tendering Certificate
· Certificate of Insurance
· Freedom of Information Form
· Non-Canvassing, Non-Collusion and Non-Corruption Certificate
· References
· Data Protection Questionnaire
· Parent Company Guarantee
· Checklist of documents to be returned (Appendix 4)
· Contract terms (Appendix 5)

Tender Timetable and Contract Period
UK Sport proposes the following timetable for the award of the Contract. This is intended as a guide and whilst UK Sport does not intend to depart from the timetable, it reserves the right to do so at any time:
	Date
	Activity

	8 October 2015
	Tender advertisement published and ITT made available to interested Tenderers

	15 October 2015, 5.30pm
	Tenderers to express interest and send contact details for lead contact & submit clarification questions

	22 October 2015 
	UK Sport to issue responses to clarification questions


	5 November 2015, 5.30pm
	Deadline for receipt of tenders

	By 17 November 2015 
	Completion of Assessment of tenders

	By 20 November 2015
	Notification of unsuccessful/shortlisted tenderers

	25 November 2015
	Presentations

	By 1 December 2015
	Notification of successful tenderer/unsuccessful shortlisted tenderers

	7 days 
	Standstill period

	8 December 2015
	Contract commencement date




EXPRESSIONS OF INTEREST
Suppliers wishing to tender are requested to register their expression of interest by emailing paloma.bayolo@uksport.gov.uk  by 5.30pm 15 October 2015 along with any clarification questions they may have in accordance with paragraph 8 of this ITT. 

Contract
The contract shall commence on 8 December 2015 until 7 December 2019 unless terminated in accordance with the terms of the contract. There will be a right to terminate the contract without cause after the first year on 6 months’ notice in writing, at any time during the year and any fees will be prorated accordingly (including any license and support fees). 
The successful Tenderer will collaborate with UK Sport and offer the required support with any future tenders or any future transition to a different supplier which may arise as a result of the contract coming to an end. 
The draft template contract is attached at Appendix 5. This is a standard UK Sport and it will only be amended on appointment of the successful Tenderer in order to incorporate the Tenderers’ commercial offer and any material points based on Tenders.

Disclaimer Costs and Expenses and Discontinuance of Tender
Nothing in this ITT binds UK Sport to accept a Tender and award a contract. UK Sport reserves the right to discontinue this Tender at any time during the ITT process and not to accept a Tender or award a contract. 
UK Sport shall not be liable to the Tenderer in any way whatsoever for the Tenderer’s costs and expenses incurred during the tender process from its discontinuance or in relation to which a contract is not awarded.    
The Tenderer is responsible for preparing all information necessary for the preparation of its Tender and all costs, expenses and liabilities incurred by the Tenderer in connection with the preparation and submission of its Tender shall be borne by the Tenderer.  
Tenderers shall ensure that they are familiar with the nature and extent of the obligations they will incur if their Tender is accepted.

Information and Queries
Tenderers should carefully read all the documents in this ITT and fully acquaint themselves with the requirements in this ITT. A Tenderer may, by written communication to the Contact Officer, request clarification or further information in connection with the ITT. UK Sport will reasonably endeavour to answer all written enquiries prior to Tenders being submitted. UK Sport reserves the right not to respond to a request for information or clarification. 
UK Sport reserves the right to disseminate information that is materially relevant to all Tenderers, even if the information has only been requested by one Tenderer, subject to the duty to protect any Tenderer's commercial confidence in its responses.
The deadline by which to submit clarification questions and requests for further information is 5.30pm 15 October 2015 Responses will be circulated by emailing Tenderers that have expressed an interest on 22 October 2015. 
All enquiries in connection with this ITT must be made in accordance with paragraphs 8.1 and 8.3 above. UK Sport reserves the right to reject any Tenderer that attempts to obtain information through any other route.
Contact Officer Name: Paloma Bayolo, HR Officer
E mail: Paloma.Bayolo@uksport.gov.uk  

Best Value 	
In pursuit of continuous service improvement and efficiency, UK Sport will require a commitment from the successful Tenderer to provide management information on the development of the Services and to participate, free of charge, in projects associated with improvement to the Services and to implement required changes.

Preparation of Tender
This ITT (including all its appendices and attachments) has been prepared by UK Sport for the sole purpose of enabling Tenderers to submit Tenders to UK Sport. No guarantee can be given, however, and no representation is made, as to the accuracy of information contained within it and it is each Tenderer's responsibility to obtain for itself at its own expense all information which it deems necessary or desirable for the preparation of its Tender. UK Sport does not accept any liability, which might result from any inaccuracy of or omission from any such information. All information supplied by UK Sport in connection with this ITT shall be treated as confidential by the Tenderer, except where, as determined by UK Sport, such information may be disclosed:-
by the Tenderer in so far as it is necessary for the preparation, submission and evaluation of Tenders; and/or
by UK Sport in exercising its rights, powers, duties and obligations in relation to the exercise of its functions and to facilitate public access to information.

Freedom of Information and Transparency
Under the Freedom of Information (FOI) Act 2000 and the Environmental Information Regulations 2004 the public have a general right of access to information held by UK Sport. This right of access to information not only includes information about UK Sport contracts but also procurement arrangements with potential Tenderers. This right does not extend to information which is confidential and/or commercially sensitive or otherwise “exempt” from disclosure under FOI. As a consequence only information that is genuinely confidential or commercially sensitive or is otherwise exempt FOI information may not be disclosed under FOI.
Tenderers are therefore required to identify those areas in their Tender that they consider are confidential and/or commercially sensitive, giving reasons and evidence (where relevant) including proposed dates for lifting confidentiality in respect of those areas. The extent to which this information shall be held in confidence by UK Sport and for how long may be subject to discussion as part of the Tender process and during post-tender negotiations (if any). Unsuccessful Tenders will be disposed of in accordance with UK Sport’s document retention and disposal policy.
UK Sport reserves the right to hold all or any information contained in a Tenderers' Tender, in confidence, or to disclose it whether or not it is identified as commercially sensitive by the Tenderer where confidentiality or disclosure is necessary to comply with UK Sport’s legal duties and lawful discretion generally or in relation to the tender process.

Preparation and Delivery of Tender Documents & Presentation Stage
UK Sport reserves the right not to accept the lowest or any Tender. 
The Tenderer shall respond to the Tender Requirements as set out in paragraph 16 below. The Tenderer must ensure that its Tender is completed in its entirety, including all accompanying forms at Appendix 3. 
Three copies of the tender documents must be signed and delivered to: 
Paloma Bayolo
HR Officer
UK Sport
Ground Floor
21 Bloomsbury Street
London 
WC1B 3HF

And e-mailed to paloma.bayolo@uksport.gov.uk  
Tenders must be delivered by no later than 5.30pm 5 November 2015. 
No envelope shall bear on the outside any name or mark by which the Tenderer can be identified including any name or mark appearing on the envelope by virtue of the method of delivery, such as Post Office Recorded Delivery or courier. UK Sport will not accept tenders submitted by telegram, telex, fax, telephone or via online file sharing sites such as Dropbox. 
Tenders shall remain open for acceptance for a period of 60 days (sixty days) from the Tender submission date.
References

Tenderers must complete the references form at Appendix 3. UK Sport reserves the right to contact referees during the ITT period. Please note that UK Sport and/or EIS will want to meet with Tenderers’ referees to see their system at work in a live environment. Therefore Tenderers must provide referees who are willing to accommodate a visit to their premises for UK Sport and/or the EIS to be able to see a live demonstration of the system. The visits will happen between  20 November and 1 December 2015.
UK Sport will contact Tenderers individually for confirmation of their referees. Tenderers should give their referees advance notice of these reference calls and dates for the visits in order to avoid any delay.
The reference calls/visits will not be evaluated. They are intended to verify the experience of Tenderers as described in their ITT submission. 

Tender Evaluation 
Prior to evaluating Tenders, UK Sport will carry out an initial review of each Tender to confirm completeness and compliance with the requirements of this ITT and may, at its discretion, reject a Tender which is incomplete and/or non-compliant.
IMPORTANT NOTICE: As stated in paragraph 2 Tenderers are required to submit two sets of pricing: the first for the provision of the service to UK Sport in response to the specification at Appendix 1; and the second for the provision of the service to UK Sport and EIS in response to the specifications at Appendix 1 and 2. The evaluation criteria that will apply to the prices are set out in paragraph 14.4 below.   
The Tender Evaluation will have 2 stages:
Stage 1: scoring of the tenderers’ submission against the criteria outlined in paragraph 14.4 
Stage 2: scoring of the presentation/interview of those shortlisted Tenderers from Stage 1
UK Sport will carry out a Tender evaluation after the closing date for receipt of Tenders. Tenders will be evaluated on the basis of the most economically advantageous offer to UK Sport against the following weighted factors: 
  Option A (Integrated System for UK Sport only)
Price and overall cost of the contract - 30% 
	Price Criteria
	Score (Max 5)
	Weighting
	Score x Weight 

	Price 
	
	
	

	Implementation of a fully integrated system and set up of a payroll bureau. Please provide a breakdown of pricing including:

· Consultancy days 
· Training 
· Contingency for anything going wrong 

	
	25%
	

	Please set out the ongoing annual maintenance fees related to the bureau service. Include breakdown,

· Payroll service 
· Ad-hoc if any 

	
	40%
	

	Please set out the ongoing annual maintenance fees related to the running of the HRIS including service levels 

	
	25%
	

	Added value services
	
	
	

	We would be keen to hear innovative pricing solutions your company will offer that will add value to the desired outcomes described within the specification 

	
	10%
	



Quality of service provision – 70%
Please note that your responses to the criteria below must take into consideration the principles outlined in the Specification (including General Requirements) in Appendix 1. 

	Quality Criteria
	Score (Max 5)
	Weighting
	Score x Weight

	Please outline the way in which you propose to deliver a seamless payroll bureau service to UK Sport. Of particular importance will be:
· What controls that you have in place to ensure the integrity of data and to avoid/spot errors 
· The standards of data protection and preventive measures in place to prevent any Information Security Breach (as per ICO requirements) and adequate use of this data as per the Data Protection Act 1998. 
· The service levels that you are willing to agree to, to ensure adequate responsiveness from our payroll executive and compensatory actions that you are willing to take should these be breached 

	
	35%
	

	Outline your proposed project approach, in particular:
· Methodology 
· Training to users/super-user 
· Your project timeline 

	
	15%
	

	Please outline how your proposal will ensure the intuitiveness and ease of access 
· For HR team members – please include full specification for your reporting facility 
· For Employees – self-service 

	
	30%
	

	Outline what assurances you have in regards to the reliability  of the integrated system, i.e.:
· Prevention of downtime 
· Please provide details of your Disaster Recovery Plan
· Compensatory actions that you are willing to take should these be breached 

	
	20%
	

	
     Total
	
	
100%
	



 Option B (Integrated System for UK Sport and payroll for EIS)
 Price and overall cost of the contract - 30% 

	Price Criteria
	Score (Max 5)
	Weighting
	Score x Weight 

	Price 
	
	
	

	Implementation of a fully integrated system and set up of a payroll bureau. Please provide a breakdown of pricing including:

· Consultancy days 
· Training 
· Contingency for anything going wrong 
	
	25%
	

	Please set out the ongoing annual maintenance fees related to the bureau service. Include breakdown,

· Payroll service 
· Ad-hoc if any 

	
	40%
	

	Please set out the ongoing annual maintenance fees related to the running of the HRIS including service levels 

	
	25%
	

	Added value services
	
	
	

	We would be keen to hear innovative pricing solutions your company will offer that will add value to the desired outcomes described within the specification 

	
	10%
	



Quality of service provision – 70%
Please note that your responses to the criteria below must take into consideration the principles outlined in the Specification (including General Requirements in Appendix 1 & 2) 

	Quality Criteria
	Score (Max 5)
	Weighting
	Score x Weight

	Please outline the way in which you propose to deliver a seamless payroll bureau service to UK Sport. Of particular importance will be:
· What controls that you have in place to ensure the integrity of data and to avoid/spot errors 
· The standards of data protection and preventive measures in place to prevent any Information Security Breach (as per ICO requirements) and adequate use of this data as per the Data Protection Act 1998. 
· The service levels that you are willing to agree to, to ensure adequate responsiveness from our payroll executive and compensatory actions that you are willing to take should these be breached 

	
	25%
	

	Outline your proposed project approach, in particular:
· Methodology 
· Training to users/super-user 
· Your project timeline 

	
	15%
	

	Please outline how your proposal will ensure the intuitiveness and ease of access 
· For HR team members – please include full specification for your reporting facility 
· For Employees – self-service 

	
	20%
	

	Outline what assurances you have in regards to the reliability  of the integrated system, i.e.:
· Prevention of downtime 
· Please provide details of your Disaster Recovery Plan
· Compensatory actions that you are willing to take should these be breached 

	
	10%
	

	Please outline how you foresee the integration of the payroll and the EIS database to work.
We are particularly interested in knowing a) the process to ensure the integrity of data across both systems and b)what the reporting tolls are going to look like 
	
	30%
	

	
     Total
	
	
100%
	




UK Sport will invite of the top 2 tenderers for each option to present their tenders at UK Sport offices on 25 November 2015 Further details on presentation times and interview questions will be provided nearer the time. The shortlisted Tenderers will be evaluated against interview questions. 

The winner will be Tenderer with the highest score against the interview questions for the option chosen by UK Sport and EIS.
It will be to UK Sport’s and EIS’ discretion which option (A or B) is chosen. 

The Tender Evaluation Scores
The response to each evaluation question will be awarded a score of between 1 and 5 according to the scale in the table below. The weightings set out in the table above will then be applied to each question. For clarity, proposals that meet the UK Sport’s requirements as set out in the tender documentation would be awarded a score within the range 3-4. Tenderers can gain scores of 5 on the evaluation scoring scale below by providing innovative submissions that exceed UK Sport’s core expectations as expressed in the Specification. UK Sport encourages Tenderers to present innovative pricing and methods of service delivery that will add value to the Services, such proposals are likely to attract the highest scores.

ITT Quality Evaluation Scoring Methodology
The basis for the scoring of Tenders will be in accordance with the following scale:
	1
	Unsatisfactory
	A response that completely or almost completely fails to address the elements of the criterion. Such a response would normally evidence no strengths of any kind and many significant weaknesses and/or deficiencies. In general, the response would be described as unsatisfactory or without merit.

	2
	Marginal

	A response that addresses a few elements of the criterion. Such response would normally be evidenced by few if any strengths, many significant weaknesses, and present a low level of successful performance expectation. In general, the response would be described as faulty or substandard.

	3
	Satisfactory

	A response that adequately addresses the elements of the criterion. Such a response would normally be evidenced by few if any significant strengths, few if any significant weaknesses, offsetting strengths and weaknesses, and present a moderate level of successful performance expectation. In general, the response would be described as suitable or sufficient.

	4
	Very Good
	A response that addresses a majority of the elements of the criterion. Such a response would normally be evidenced by significant strengths, few if any significant weaknesses, and present an above average level of successful performance expectation. In general, the response would be described as conscientious, competent or complete.

	5
	Excellent

	A response that addresses all elements of the criterion in an exceptional manner. Such a response would normally be evidenced by significant strengths, no significant weaknesses, and present a high level of successful performance expectation. In general, the response would be described as excellent or superior.



Tender Requirements
The Tender requirement to the evaluation criteria are set out below. Tenderers are required to respond to ALL of the Tender requirements set out below. To assist UK Sport's evaluation of a Tender submission, please ensure Tenders clearly cross-refer to the Tender requirements set out below. Any relevant supporting tender documentation must also be clearly identifiable by the evaluation criteria number.
Instructions for completing Tenders – please ensure these are followed:
Answers must be on A4 paper with a minimum font size 11. The paper layout can either be landscape or portrait. A3 paper can be used where use of diagrams, graphs etc. is required.
Tenderers are required to provide information about its history; strategy; corporate structure; departments & teams and key staff leading their Tender. This information is not subject to a word count limit. 
Except to assist with proposals for the commercial sponsorship offer, please do not provide any corporate marketing material along with Tenders.
When providing examples, Tenderers must demonstrate knowledge and understanding of delivery of this type of work across comparable sectors. The examples must also demonstrate where the Tenderers have provided delivery to organisations similar to UK Sport.
If Tenderers do include examples, where possible, fresh examples for each criteria are preferred by UK Sport. It is not acceptable to repeat the same example.
The word counts against each tender requirement are maximum word limits. Tenderers can write less.

  Option A (Integrated System for UK Sport only)
	Price Criteria (30%)
	Tender Requirement
	Weighting 

	1. 
	Implementation of a fully integrated system and set up of a payroll bureau. Please provide a breakdown of pricing including:

· Consultancy days 
· Training 
· Contingency for anything going wrong 

Maximum 750 words
	25%

	2. 
	Please set out the ongoing annual maintenance fees related to the bureau service. Include breakdown,

· Payroll service 
· Ad-hoc if any 

Maximum 1000 words
	40%

	3. 
	Please set out the ongoing annual maintenance fees related to the running of the HRIS including service levels 

Maximum 750 words
	25%

	4. 
	 We would be keen to hear innovative pricing solutions your company will offer that will add value to the desired outcomes that are described within the specification
Maximum 750 words
 
	10%

	Quality Criteria (70%)
	Tender Requirement
	Weighting 

	1.
	Please outline the way in which you propose to deliver a seamless payroll bureau service to UK Sport. Of particular importance will be:
· What controls that you have in place to ensure the integrity of data and to avoid/spot errors 
· The standards of data protection and preventive measures in place to prevent any Information Security Breach (as per ICO requirements) and adequate use of this data as per the Data Protection Act 1998. 
· The service levels that you are willing to agree to, to ensure adequate responsiveness from our payroll executive and compensatory actions that you are willing to take should these be breached 

Maximum 2000 words
	35%

	2
	Outline your proposed project approach, in particular:
· Methodology 
· Training to users/super-user 
· Your project timeline 

Maximum 2000 words 

	15%

	3
	Please outline how your proposal will ensure the intuitiveness and ease of access 
· For HR team members – please include full specification for your reporting facility 
· For Employees – self-service 

Maximum 2000 words

	30%

	4
	Outline what assurances you have in regards to the reliability  of the integrated system, i.e.:
· Prevention of downtime 
· Please provide details of your Disaster Recovery Plan
· Compensatory actions that you are willing to take should these be breached 

Maximum 1500 words
0. 
	20%









Option B (Integrated System for UK Sport and payroll for EIS)
	Price Criteria (30%)
	Tender Requirement
	Weighting 

	1
	Implementation of a fully integrated system and set up of a payroll bureau. Please provide a breakdown of pricing including:

· Consultation days 
· Training 
· Contingency for anything going wrong 

Maximum 750 words
	25%

	2
	Please set out the ongoing annual maintenance fees related to the bureau service. Include breakdown,

· Payroll service 
· Ad-hoc if any 

Maximum 1000 words
	40%

	3
	Please set out the ongoing annual maintenance fees related to the running of the HRIS including service levels 

Maximum 750 words
	25%

	4
	We would be keen to hear innovative pricing solutions your company will offer that will add value to the desired outcomes that are described within the specification 
Maximum 750 words
 
	10%

	Quality Criteria (70%)
	Tender Requirement
	Weighting 

	1.
	Please outline the way in which you propose to deliver a seamless payroll bureau service to UK Sport & EIS. Of particular importance will be:
· What controls that you have in place to ensure the integrity of data and to avoid/spot errors 
· The standards of data protection and preventive measures in place to prevent any Information Security Breach (as per ICO requirements) and adequate use of this data as per the Data Protection Act 1998. 
· The service levels that you are willing to agree to, to ensure adequate responsiveness from our payroll executive and compensatory actions that you are willing to take should these be breached 

Maximum 2000 words
	25%

	2
	Outline your proposed project approach, in particular:
· Methodology 
· Training to users/super-user 
· Your project timeline 

Maximum 2000 words 

	15%

	3
	Please outline how your proposal will ensure the intuitiveness and ease of access 
· For HR team members – please include full specification for your reporting facility 
· For Employees – self-service 

Maximum 2000 words

	20%

	4
	Outline what assurances you have in regards to the reliability  of the integrated system, i.e.:
· Prevention of downtime 
· Please provide details of your Disaster Recovery Plan
· Compensatory actions that you are willing to take should these be breached 

Maximum 1500 words

	10%

	 5
	Please outline how you foresee the integration of the payroll and the EIS database to work.
We are particularly interested in knowing a) the process to ensure the integrity of data across both systems and b) what the reporting tolls are going to look like

0. Maximum 1000 words 
	30%

	
	
	




























Staffing Issues and TUPE
UK Sport is neither the transferor nor transferee of the staff employed by its current contractors in the circumstances of any policy/contract awarded as a result of the procurement process of which this ITT forms part of.
Tenderers should satisfy themselves as to the application of the Transfer of Undertakings (Protection of Employment) Regulations 2006 ("TUPE") to this requirement and should make suitable provision for the implications (if any) of TUPE.


PARENT COMPANY GUARANTEE
UK Sport may require security as protection in the event that successful Tenderer does not perform the service by reason of breach of contract or insolvency.  
A Parent Company Guarantee at Appendix 3 is UK Sport’s standard form of Parent Company Guarantee. 
Tenderers must provide with their tenders a written undertaking completed by its Parent Company to enter into a Parent Company Guarantee. The Form of Undertaking needs to be submitted with Tenders only. If required the standard Parent Company Guarantee will be completed at the same time as the contract.

Non-Consideration of Tender
A Tender may not be considered if: 
it is not in accordance with these instructions or is in breach of any instruction or clause set out elsewhere in the ITT; or 
it makes or attempts to make any variation or alteration to any of the ITT save where authorised in writing by the Contact Officer; or is expressly permitted; or
the Tenderer fails to provide within 7 days any relevant documentary evidence requested by UK Sport and not supplied with the Tender held by any signatory to the Tender; or
it has attempted or does attempt to make its Tender conditional on the acceptance by UK Sport of any other Tender contract or proposal; or
it does not comply with paragraph 12. 

Rejection of Tender
UK Sport may reject any Tender (which shall be without prejudice to UK Sport’s legal remedies) submitted by a Tenderer who has:
directly or indirectly canvassed any official of UK Sport concerning the acceptance of any Tender or who has directly or indirectly obtained or attempted to obtain information from any such member or official concerning any other tender.
fixed or adjusted the prices shown in accordance with any agreement or arrangement with any other person.
communicated to any person other than UK Sport the amount or approximate amount of the price shown in its tender, except where such disclosure is made in confidence in order to obtain quotations necessary to the preparation of the Tender or for the purposes of insurance or the guarantee referred to in the ITT.
entered into any agreement with any other company, firm or individual so that the other company, firm or individual refrains from submitting a Tender or limits or restricts his price or anything similar.
made or offered to make any type of payment or gift to any UK Sport employee or member or to anyone else where or not the person is directly connected to UK Sport directly connected with this Tender exercise. 
offered or given or agreed to give any officer or member of UK Sport any gift or consideration of any kind as an inducement or bribe to influence its decision in relation to the tendering procedure.
The word “Tenderer” for these purposes shall be deemed to include any and all persons employed by the Tenderer or who are purporting to act on the Tenderers behalf whether the Tenderer is aware of their acts or not.  

Acceptance of Tender
Following evaluation of Tenders, the selection of a preferred Tenderer shall be subject to a 7 day standstill period.
Until the formal signing of the contract together with the formal letter of acceptance shall constitute a legally binding contract which shall commence on the day after the 7 day standstill period has ended. The 7 day standstill period shall commence from the date notification to the successful Tenderer. 
After the 7 day standstill period has elapsed, UK Sport will request the successful Tenderer to sign the contract. Failure to comply with UK Sport’s requests to promptly sign the contract under will amount to a breach of contractual obligation and UK Sport will accordingly be entitled at its sole discretion to withhold payment until such time as a formal contract is properly signed by the successful Tenderer.  

Tender Material 
ITT Material means information (including for example, presentation slides, drawings, handbooks, manuals, reports, instructions, specifications and notes of pre-tender clarification meetings, in whatever form or medium), issued to Tenderers by UK Sport or on its behalf, or to which Tenderers have been given access, for the purposes of responding to this ITT. Tender Material remains the property of UK Sport or other owners and is released solely for the purpose of tendering. The Tenderer shall notify UK Sport without delay if any additional Tender Material is required for the purpose of tendering.
In the event that a recipient of Tender Material decides not to participate in the submission of a tender, the Tender Material shall be returned to its place of issue without delay. If a tender is submitted to UK Sport, the Tender Material may be retained by the Tenderer until the result of the competition is known.  
The Intellectual Property Rights in Tender Material may belong to UK Sport or a third party. The Tender Material may only be used for the purpose of responding to this invitation to tender and shall not be copied, or disclosed to anyone other than employees of the Tenderer involved in the preparation of the tender, without the prior written approval of UK Sport. If the Tenderer discloses the Tender Material other than to employees involved in the Tender preparation, or uses the Tender Material other than for the purpose of Tendering, UK Sport, or the third party owner, may suffer damage for which compensation may be sought from the Tenderer.

Publicity and Branding
Tenderers shall not make any advertisement, public statement or press announcement in relation to this Tender or award of the contract should they be successful. A joint public statement and press announcement will be made at a date agreed between the successful tenderer and UK Sport.  



Appendix 1 
Specification – UK Sport


[bookmark: _Toc428976071]Objectives and deliverables 

UKS is seeking to appoint a provider that can supply both an integrated HRIS and payroll solution and a fully serviced Payroll Bureau.

The purpose and aim of this project is to have a fit for purpose integrated HRIS in place which will free up HR from the more administrative duties and be able to support the wider organisational strategy, whilst making cost efficiencies in the running costs.

It is expected that the new services will help us achieve:

· Improved processes efficiency and reduction in manual administrative tasks
· Improved ease of reporting 
· Improved compliance 
· Accuracy and consistency - minimising error rate, in particular those that are payroll related. 
· Synergy - Improved communication among HR, Payroll, Finance, IT through effective workflows which will result in the streamlining of processes 
· Empower managers, for instance, to complete staff appraisals online, to monitor staff learning and development, absence and improve their access to management information and  reporting related to their teams
· Improved access for employees to relevant information though self-service, so many of the queries (payroll, benefits, update personal information) that are currently handled by HR will now be easily answered online

[bookmark: _Toc428976072]Background

Database

Our current HR database is on-premise and sits on a dedicated server; it requires regular software updates and occasional involvement of our IT department. 

Employees’ documents such as letters and contracts are currently stored in a SharePoint environment. This makes the retrieval of employee related documents rather cumbersome. 

The use of the database, including the reporting function are perceived to be rather clunky. It would be a desirable outcome, to ensure that the new system is also able to integrate with SharePoint or, if this was not possible, for the new system to be able to store employee related documents (if the later was the case, we would need to understand if this storage would have a cost implications). 
The bulk of the administration activity at the moment, lies within recruitment (shortlisting, putting packs together, producing the interview documentation), payroll related activities and the production of documentation across all areas. These will therefore be the main focus areas within the project. 

Payroll

Currently, UKS’ payroll is outsourced to a provider who have been providing a fully serviced payroll bureau for over 10 years. The HR team has got access to viewing information and is able to produce some reports through their HRe software which is on the cloud. Our Finance department processes expenses through their own software. Payslips are available on-line and the reporting function is not intuitive.

Administration/Other processes 

In order to process payroll, the HR team at UKS populates a spreadsheet with the instructions which is then submitted to our payroll provider via a secured shared-site within UKS intranet. Our payroll provider will then action the instructions and upload a trial in HRe for HR at UKS to check. Once both parties are in agreement, a live trial is actioned and payroll is made live. 
Once this is live, the HR Administrator updates the HR database with the salaries and changes. Finance will then do a reconciliation between the information held in the HR database and the figures that they see have gone through on the reports they get from our payroll provider. This acts as our control check exercise which enables us to identify errors (i.e. incorrect salaries, payments and so on).

Some other processes operate within the SharePoint environment, such as: annual leave request/authorisation, completion of certain compliance forms such as Declaration of Interest, Gifts register, Diversity figures, etc.

IT and Facilities run their own separate Starters and Leavers processes following manual notification from HR.

Overview
	Number of payrolls 
	1

	Frequency of Payment
	Monthly

	Number of employees 
	c. 110

	Number of payslips (inc. Board/Audit members, etc.)
	Up to 125

	Number of locations/branches 
	1


















Notice Periods for incumbent providers
 
	Payroll supplier

	6 months

	HR Database provider

	3 months





[bookmark: _Toc428976073]Specification 


[bookmark: _Toc428976074]Integrated System 
There is a need to ensure as much integration of the above 2 systems and SharePoint with the intention to:

1. Minimise HR’s input in the payroll process (manual input, checking, etc.)
1. Eliminate the duplication of data currently spread across 2 systems 
1. Eliminate room for error as much as possible – this at the moment is quite high 
1. Empower Line Managers to have more access to useful information about their team members
1. Empower employees to have access to view and amend, where appropriate, their own personal details and development information 
1. Have access to an agile, flexible and comprehensive reporting function 
This new system must be very intuitive. This will be one of the key defining factors during the decision making process.


General 

1. Database which is able to hold accurate, secure and meaningful employee data with a good presentational outlook: 

· Personal data – as a minimum: name, address, email, phone. DOP, age, gender, marital status, nationality, emergency contacts, next of kin, bank details, NI number
· Job title and job history 
· Multiple jobs: occasionally, employees will hold 2 different posts at the same time. This will also be able to split the salary 
· Type of contract – i.e. employee, contractor, student, work placement, agency, etc.
· Location where they actually work 
· Department and Directorate
· Salary and salary history 
· Working hours and pattern 
· Sickness
· Leave record 
· Maternity, paternity, adoption information 
· Pension details including contribution rates a ability to give pensionable salary figure which include pension allowance 
· Allowances and deductions 
· Contract details (type, starting and end date, probation dates, notice period)
· Job description 
· DBS information 
· Full equality monitoring data 

1. Tight controls that enable the team to spot any errors 
1. Good audit tool 
1. Workflows in place to substitute existing manual administrative processes. The main ones are: 
1. New starters (activates the record of the successful applicant as a new starter, issues offer letter, contract, payroll set up, paperwork to managers, notification to IT and Facilities and holds relevant documents such as Declaration of Interest) 
1. Leavers (paperwork to manager, exit interview, payroll processing, Equipment return form sign off)
1. Alerts of the end of fixed term contracts  
1. Alerts to HR and employee expiry dates for end of benefits (i.e. HLS, CTW, STICK)
1. Probation (alerts to line manager and HR of key dates, triage among HR, line manager and employee – issuing of paperwork and confirmation of outcomes)  
1. Salary changes – authorisation process (electronic sign-off) and issuing of the relevant paperwork  
1. Ability to tailor reports, workflow, fields, etc.  The HR Team needs to be in control of this tailoring as much as possible to minimise ongoing costs.
1. Annual Leave – will calculate allowance including pro-rating for part time employees and those on odd patterns 
1. Provision of online payslips but issuing hard copies for P45s and P60s
1. Ideally, we would like integration with SharePoint for HR related documents or a suitable alternative and with Open Accounts, our Finance software.
1. Mail-merge and template letters 
1. Attach electronic copies of documents to records 
1. Automatically attached copies of bulk mail-merge letters to individual records without having to individually attach each one 
1. Mail-merge letters directly from the system or from reports 
1. Have template letters on the system that are generated when a change is created 

Self service Employees

1. Being able to look up and amend own personal information (address, bank account details, next of kin, etc.)  
1. Booking annual leave 
1. Record sickness or other absence 
1. Request of benefits such as:
1. Healthy Life style 
1. Season Ticket Loan 
1. Child Care Vouchers
1. Cycle to Work 
1. Eye care vouchers 

Self-service Line Managers

1. Salaries 
1. Absence 
1. Annual leave 
1. PDP 
1. Team’s L&D and general CPD
1. Enable managers to run basic reports on their teams
Job Evaluations

1. Workflow for request and authorisation process 
1. Ability to store scores 
1. Ability to include notes (i.e. benchmarking information, etc.)
1. Workflow for salary change authorisation 

Performance Management 

1. Electronic forms - ability to hold PDP form for each employee
1. Allows for comments from both employee and manager
1. Being able to set up objectives with weighting (this includes competencies) 
1. Stablish % at appraisal time and calculation for bonus
1. Sing off workflow function 

L&D

a) Automatic collection of Development Needs from PDP 
b) Ability to introduce ad-hoc Development Needs throughout the year as they arise 
c) Workshops/Training (date, attendance, etc.)
d) Qualifications – spend to claw back upon exit within a defined period 
e) Other training 
f) Learning Logs - CPD
g) General spend 
h) Workflow to email out an evaluation form upon completion of workshops 
i) Inductions – booking, attendance and links with Outlook  

Recruitment

Being recruitment administration a core part of the administration, UK Sport will most probably be looking at a module as opposed to the general and more basic recruitment function available within any reputable HR system. We will require that this part of the system/module will have the capability of doing the following:

1. Links in with UKS website and intranet – Advertising 
1. Workflow to send email to Sport England and EIS once a vacancy is made life 
1. Applicants apply online 
1. CVs submission 
1. Cover letter 
1. Automated responses such as acknowledgement and reject messages  

1. Capability for shortlisting with managers’ access 
1. Electronic Interview schedule - ability to send out invites and for the candidate to book their appointment on-line 
1. Applicant profiling 
1. Pre-employment checks (CRB, references, etc.)  
1. Reporting tool on diversity
1. Allow recruiting manager to view and shortlist candidates


Branding 

Screens will be branded with the UK Sport colours and logo, in particular with the Self-service module. Ideally, this will match our intranet’s style. 
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Reports 

This integrated system will be able to run advanced reports, both standard and customised, for example:
1. Standard payroll reports with monthly HMRC reconciliations 
1. General Ledger export for Finance  
1. Standard and bespoke reports (including advanced reporting)
1. Salaries including historical data
1. Full costs (by employee, department, directorate, etc.)
1. Jobs and historical data 
1. Diversity figures 
1. Turnover 
1. Absence 
1. PDP data
1. L&D information 
1. Other metrics 
1. Controls / auditing 
1. Being able to report on a specific field 
1. Being able to report on a specific date 
1. Being able to produce Total Rewards Package
The customisation must be very intuitive.
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Payroll Bureau 

We will require a payroll executive at the payroll bureau who is able to efficiently deal with queries within 24hours of the query.

The monthly payroll processing will include:

1. Setting up new employees
1. Leavers – pro-rata calculations on salary and annual leave and deductions if appropriate (i.e. season ticket loans, training)
1. All statutory calculations as per HMRC guidelines (i.e. maternity, paternity, adoption, sick pay, etc.)
1. Other calculations
1. Child care vouchers 
1. Season Ticket Loans 
1. Backdated pay calculations 
1. Pro-rata calculations (i.e. part-time)
1. Healthy Life Style 
1. Pension allowance 
1. Holiday calculations 
1. Cycle to Work 
1. Ad-hoc payments, bonuses
1. Bulk activity – i.e. salary reviews (1% effective as of 1 July every year)

1. Pension – LPFA
1. Notifies LPFA of starters and leavers through their website providing detail information 
1. Answers LPFA queries (not essential) 
1. Calculates pensionable pay and FTE on specific dates 
1. Submits monthly returns
1. Automatically changes rate contribution when appropriate 
1. Ensure relevant payments are made to the LPFA 
1. Auto-enrolment 

1. Benefits administration 
Includes the list above and also start and end dates for this with alerts to HR (and/or employee where appropriate) of the expiry date of these

1. HMRC
1. Real Time information submissions 
1. Full Payment schedule 
1. Employers payment summary 
1. Year End Declaration 
1. Upload data from HMRC – P6, P9 , Student Loan start and stop notifications and NI number verification 
1. P45 verification 

1. The payments will be debited from UK Sport’s bank account each month through the BACS system, in accordance with the following timetable :
1. PAYE/NIC Payment------19th
1. Pensions/CCV-------------21st
1. Net Pay---------------------25th
1. GAYE/PCS------------------25th
 The Finance Team must have access to the reporting function 


General Requirements

a) System availability and Service Levels  
This will measure the intuitiveness and reliability of the system as a whole (i.e. how often it crashes and controls in place to ensure up-time) and the quality of processing, the flexibility and the ease of access to the system and to the different components. It will also measure the service levels agreement with the provider, i.e. existence of a Help Desk and response times. 

Ideally, we would be looking for the provision of a service desk which is open during business hours 8am to 6 pm and includes access to application and database support.

Service Levels will be monitored regularly and acted upon. Our KPIs will be based on the criteria used for the purpose of this tender and will inform the service levels expectations. Review meetings might be held between the new supplier and UK Sport and/or EIS bi-annually within the first 12 months and annually thereafter. 

Please provide relevant information relating to disaster recovery.

b) Information Management  
This will measure:
· the security of this data
· data should be encrypted and remain in virtual UK/EU data centres only (compliant with IL2/IL3)
· Site should enforce complex password policies and secure self-service resets
· Your information security policies should comply with ISO 27001/27002/27011
· ease of access/use
· ease to manipulate the data
· quality of report and flexibility to produce meaningful metrics 
· quality of presentation of data (i.e. dashboards for HR, Managers and/or employees)
 
c) System Functionability 
This will be based on the usefulness of the system and the ease of use for individuals and will measure the impact on productivity (i.e. less time used is obtaining information) 

d) Pricing (Cost Saving)

This will show what saving UK Sport will be able to make on the annual running of this system. It will include the total spent (i.e. maintenance and provision of services). 

e) Project approach 
· Methodology 
· Training to super-users 
· Delivered on time and within budget (according to your timeline which must not exceed 12 months)
· On-boarding and off-boarding of data (i.e. costs implications)




Appendix 2
Specification for Payroll - EIS


Overview
	Number of payrolls 
	1

	Frequency of Payment
	Monthly

	Number of employees 
	c. 283

	Number of payslips (            Board/Audit members, etc.)
	Up to 300

	Number of locations/branches 
	Head office – Manchester (locations nationwide)












Payroll

The structure of UK Sport’s and EIS’ payrolls are very similar and specification should include the ones for UK Sport. This should include the ability to report monthly to be able to update their current database which is cloud based 

EIS currently has an outsourced payroll service.  A bespoke monthly report to mirror the information required by the payroll provider would be needed.  This report would be run mid month but would cover any changes happening during the whole month.  Information required is as follows:

· Employee reference
· Name
· Monthly salary amount
· NI number
· Contracted hours
· Allowances including pension allowance
· Deductions (standard monthly deductions) – childcare vouchers, cycle to work scheme, Christmas saver
· New starters – address, NI, bank details, contract terms
· Maternity and Paternity – details and dates (no calculations required)
· Change of address
· Changes to hours
· Sickness – any days taken sick that month and by whom
· Leavers – date of leaving and details

Appendix 3
Forms








 
THE UNITED KINGDOM SPORTS COUNCIL
HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU


FORM OF TENDER 

The completion of the documents will be taken as part of the contract between the Tenderer and UK Sport. 

Please note that if any errors, omissions or mistakes are identified during the tender evaluation process UK Sport may: 

a. Invalidate the tender; or

b. Ask the tenderer to stand by the Tender as submitted or withdraw it; or 

c. Allow the Tender to be amended. 

TO: THE UNITED KINGDOM SPORTS COUNCIL

I/we hereby undertake to 

Provide the Services under the terms contained within this ITT which, for the avoidance of doubt include all of the following: 

Contract
Specification & Pricing Form of Tender 
Certificate of Bona fide tendering 
Certificates of Insurance 
Tenderers statement in relation to Freedom of Information 
     Non-Canvassing, Non-Collusion and Non-Corruption Certificate
	Parent Company Guarantee

At the price given in the Tender. 

Dated this……………………….day of……………………………………………2015.

Signature………………………position in company…………………………………. 

Name of Company………………………………………………………………………………………….




THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU

BONA FIDE TENDERING CERTIFICATE 


TO: The United Kingdom Sports Council (‘UK Sport’):

We the undersigned having read the Invitation to Tender, the Specification and associated documents annexed hereto declare and hereby certify that we are not parties to any agreement or agreements under which: 

a) We have communicated the amount of our tender to any other person before the time of submission of this tender;

b) any other tenderer was reimbursed any part of their tendering costs; 

c) our tendered prices have been adjusted by reference to those of any other tenderer. 

We understand that UK Sport reserves the right to seek clarification and/or negotiate pre – tender and post tender.

We further understand that the information contained in the tender documents is contained therein to other parties except as is absolutely essential for such purposes as those related to insurance matters or for the purpose of fulfilling our obligations under the Contract.


Dated this……………………….day of……………………………………………2015

Signature………………………position in company…………………………………. 

Name of Company………………………………………………………………………………………….



(THIS CERTIFICATE MUST BE COMPLETED BY THE TENDERERS BROKER/INSURER)

THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU

CERTIFICATE RELATING TO EMPLOYERS LIABILITY INSURANCE 

TO:	The United Kingdom Sports Council (‘UK Sport’):

1. This Certificate is to assure UK Sport that the Insurance Policy Number   ............................ holds [Insert Tenderer Name ] covered throughout the Contract Period and in accordance with the Conditions in respect of any damage or compensation payable at law in respect of any accident or injury to any employee or other person in the employment of the [Insert Tenderer Name ] or their Agent.

2. UK Sport shall not be liable in respect of the above save to the extent that such accident or injury results from or is contributed to by any act or default of UK Sport or persons employed by UK Sport.

3. We have due regard to UK Sport's interests in the policy in respect of the risks to [Insert Tenderer Name ] employees and others and undertake to inform immediately the UK Sport's Legal Team if the insurance cover is discontinued or invalidated during the Contract Period.

4. We accept the obligation implied by this Certificate to produce on request irrespective of the timing, the Insurance Policies and Premium receipts. 

a) The insurance in respect of this Contract for any one incident without any limitation of the number of claims from……………………..to…………………………. in a contract year is not less than £5 million. 

b) Insurers address…………………………………………………………………………………………………. 

……………………………………………………………………………………………………………………………………

Insurers authorised signatory……………………………………………………….Date ……………….. 

Status/Designation……………………………………………………………Policy No……………………….

Expiry Date…………………………………………… Signed……………………………………………………..

On behalf of (company name and address)……………………………………………………………..

…………………………………………………………………………………………………………………………………..

Insurers/Brokers stamp……………………………………………………………………………………………


		FOR OFFICIAL USE

	POLICY INSPECTION DATE ...................................... OFFICER'S SIGNATURE

	PREMIUM INSPECTION DATE ..................................... OFFICER'S SIGNATURE





THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU

CERTIFICATE RELATING TO PUBLIC LIABILITY/THIRD PARTY INSURANCE 

TO:  The United Kingdom Sports Council (‘UK Sport’)


1. This certificate is to assure UK Sport that Insurance Policy Number ………. with ……………………….holds [Insert Tenderer Name ] covered throughout the term of the contract and in accordance with the contract terms, against any accident, damage, loss or injury which may occur to any property or to any persons by or arising out of the performance of the Services under the contract without limiting [Insert Tenderer Name ] obligations and responsibilities.

2. UK Sport shall not be liable in respect of the above save to the extent that such accident or injury results from or is contributed to, by any act or default of UK Sport or persons employed by them.

3. The terms of the insurance include an indemnity to principal’s clause whereby in the event of any claim, in respect of which [Insert Tenderer Name ] would be entitled to receive indemnity under its insurance policy being made against UK Sport, [Insert Tenderer Name ]] insurers will indemnify UK Sport in like manner against such a claim and any costs, charges and expenses in respect thereof.

4. We accept the obligation implied by this certificate to produce on request irrespective of timing, the Insurance Policies and Premium receipts.

a) The insurance in respect of the Services under the contract for any one accident without any limitation of the number of claims from………………to ……………………… in each year is not less than £5 million.

b) Insurers address………………………………………………………………………………………………

………………………………………………………………………………………………………………

Insurers authorised signatory…………………………………………………. Date…………………………. 

Status/Designation……………………………………………….. Signed………………………………………… 

On behalf of (Company name and address)……………………………………………………………….. 

………………………………………………………………………………………………………………
Insurers/Brokers stamp………………………………………………………………………………………………. 

	FOR OFFICIAL USE

	POLICY INSPECTION DATE……………… OFFICERSSIGNATURE………………………………….

	PREMIUM INSPECTION DATE………………OFFICERS SIGNATURE………………………………





THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU
TENDERERS STATEMENT IN RELATION TO THE FREEDOM OF INFORMATION ACT 2000 

Tenderers are required to read the following and complete the table below and sign/date the document


We have read and understand paragraph 10 of the Invitation to Tender for the Services and acknowledge that UK Sport has obligations in relation to Freedom of Information.

In accordance with the provisions of sections 41 and 43 of the Freedom of Information Act and the Environmental Information Regulations 2004 (‘The Acts’) we wish/do not wish to request an exemption for the information provided to UK Sport in preparation and completion of our tender for redevelopment of the Site with UK Sport.

We understand that Section 41 of the Act provides an absolute exemption for disclosure of information held by a public authority, which would constitute an actionable breach of confidence. 

We further believe that disclosure of the information referred to in Table 1 after the contract is awarded would, or is likely to, prejudice our commercial interests under section 43 of the Act. In particular, the disclosure of this information would be likely to weaken our position in a competitive environment by revealing market-sensitive information or information of potential usefulness to our competitors.

During the course of the tender process all the information provided to UK Sport by us under Table 1 is provided in confidence up to the date of the award of the Contract by UK Sport.

If we are awarded the contract we ask that the information in table 1 be put in a confidential and commercially sensitive schedule to the contract.

Table1: Section 41 - confidential and Section 43 - commercially sensitive information  

	
Exemption(s) claimed
	
Information
	
Minimum Period of exemption


	
Section
41 
	

	


	Section 
41
	
	

	Section 
41
	
	

	Section
41
	
	

	Section 
43
	
	

	Section 
43
	
	

	Section
43

	

	




   
If for any reason UK Sport considers releasing any of the above confidential or commercially sensitive information, we ask in the first instance that you contact [name of Tenderers representative].  This will enable us to review the nature of the material under consideration for release, and also provides the opportunity to support UK Sport in its decision whether or not to disclose the information. 

We will use all reasonable endeavours to review the commercial sensitivity of the information and inform UK Sport (in writing) whether or not we agree that the information should be released within 3 working days of receiving the request.  


   
Dated this……………………….day of……………………………………………2015

Signature………………………position in company…………………………………. 

Name of Company……………………………………………………………………………



THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU

NON-CANVASSING, NON-COLLUSION OR NON-CORRUPTION CERTIFICATE 


The essence of a formal selection process is that UK Sport receives bona fide proposals from all Tenderers.
In recognition of this principal we the Tenderer [Insert Company Name] certify that this is a bona fide proposal.  We have not fixed or adjusted the submission by or in accordance with any agreement or arrangement with any other person or party.
We also certify that we have not done and we undertake that we shall not do at any time before the hour and date specified for the return of this submission any of the following acts:-
a) Directly or indirectly canvassed any official of UK Sport concerning the acceptance of this or any other tender or who has directly or indirectly obtained or attempted to obtain information from any such member or official concerning this or any other tender.
b) Communicate with any other person other than the person calling for the submission except where the disclosure of information is necessary to obtain insurance.
c) Enter into any agreement or arrangement with any person that he shall refrain from making a submission.
d) To offer to pay or give or agree to pay or give any sum of money or valuable consideration directly or indirectly to any person related to this submission; 
e) made or offered to make any type of payment or gift to any UK Sport employee or member or to anyone else where or not the person is directly connected to UK Sport directly connected with this Tender exercise; or
f) Offered or given or agreed to give any officer or member of UK Sport any gift or consideration of any kind as an inducement or bribe to influence its decision in relation to the tendering procedure.

Dated this……………………….day of……………………………………………2015

Signature………………………position in company…………………………………. 

Name of Company……………………………………………………………………………






THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU
REFERENCES
	Organisation:

	

	Address:

	

	Contract Name:

	

	Telephone No:

	

	E-mail Address:

	

	Approximate Value:

	



	Organisation:

	

	Address:

	

	Contract Name:

	

	Telephone No:

	

	E-mail Address:

	

	Approximate Value:

	


UK SPORT
QUESTIONNAIRE FOR PROSPECTIVE 
DATA PROCESSORS
[image: UK Sport]

Introduction:
UK Sport is required under the Data Protection Act 1998 and HMG Security Policy Framework[footnoteRef:1]  to ensure that existing and prospective contractors processing personal data and/or confidential information on behalf of UK Sport are doing so with an appropriate level of security and in accordance with statutory requirements.  [1:  https://www.gov.uk/government/publications/security-policy-framework ] 

This questionnaire is to be completed by potential data processors[footnoteRef:2] at tender stage or by contractors that have access or are party to confidential information.   [2:  ‘Data Processor’ in relation to personal data means any person (other than an employee of the data controller) who processes the data on behalf of the data controller (DPA 1998 section 1 (1))] 

Please complete and return this questionnaire, signed by an authorised representative for your organisation.


	
	1. ORGANISATION DETAILS


Name: 


Address:


Contact name:


Contact details:


Email:



	

	

	2. DATA PROCESSING ACTIVITIES




	
	
In connection with the contract:

	


2.1 Describe the purposes for which your organisation uses personal data[footnoteRef:3]. [3:  “Personal data” means data which relate to a living individual who can be identified from (a) those data or (b) from those data or other information which is in the possession of, the data controller (DPA 1998 section 1 (1) )] 













2.2 Describe how personal data (tangible/ intangible form) is stored on your systems. 












 2.3 Describe all potential recipients of personal data held by your organisation (if any) and the likely uses of the data by those recipients. 















2.4 Describe how data is transferred (a) internally within your organisation and (b) to external parties (if applicable).   
       














	3. SECURITY POLICIES AND PROCEDURES




	
	

	
	
	
	

	
	3.1. Do you have an information security policy?                      Yes   [_]          No   [_]

       (If yes, please provide a copy)


	

	
	
	

	
	3.2  Does your information security policy include the following:  
	
	
	



	
	

3.2.1
	

Physical security of premises and          processing areas

	

                        Yes   [_]
	

          No   [_]
	

	
	3.2.2
	physical entry controls
	                        Yes   [_]
	          No   [_]


	

	
	3.2.3
	equipment security and maintenance


	                        Yes   [_]
	          No   [_]
	

	
	3.2.4



	password and access controls

	                        Yes   [_]
	          No   [_]
	

	
	3.2.5
	security of mobile equipment (e.g. laptops)


	                        Yes   [_]
	          No   [_]
	

	
	3.2.6
	controls against               malicious software


	                        Yes   [_]
	          No   [_]
	

	
	3.2.7
	business continuity planning

	                        Yes   [_]
	          No   [_]
	



	
	
3.3  Does your information security policy comply                   Yes   [_]            No   [_]           Don’t know     [_]
       with BS 27000?
       


	
	3.4 Do you have HM Government Cyber Security Essentials Accreditation?[footnoteRef:4] Yes   [_]            No   [_]           Don’t know     [_] [4:  See https://www.gov.uk/government/publications/cyber-essentials-scheme-overview] 

	

	
	3.4  Do you have a policy for complying with the Data              Yes   [_]            No  [_]
       Protection Act 1998?

      (if yes, please provide a copy)



4. DATA QUALITY


In connection with the contract:



4.1  Describe any procedures[footnoteRef:5] currently in place to ensure that all personal data is accurate    [5:  This may include writing to individuals to request confirmation as to the accuracy of the data held about them. ] 

       and up-to-date.















4.2 For how long is personal data usually kept by you?








4.3 Does your organisation have a policy regarding the periodic      Yes   [_]            No  [_]
      destruction or deletion of obsolete data?


  (If yes, please provide details):















5. DEALING WITH INDIVIDUALS RIGHTS

5.1 Describe any procedures[footnoteRef:6] currently in place to deal with requests by individuals to be supplied with information about the data held by them  [6:  This may include the use of checklists or standard letters dealing with access requests] 




















6. SECURITY MEASURES

This section is intended to establish which security measures are in place in your organisation to ensure the confidentiality of personal data. 


Please indicate whether you have the following:            


	

	
	6.1    A clear desk policy?

	
	                        Yes   [_]
	       No   [_]

	
	

	
	

	
	6.2    A clear screen policy?                                                             Yes   [_]         No   [_]



6.3    Controls on access to information (inside and outside       Yes   [_]          No   [_]
         your organisation)?                                      
	

	

   6.4   A secure disposal policy for equipment,                                 Yes   [_]         No   [_]
            media and data (e.g. encryption)?

	
           (If yes, please provide a copy)


   6.5   A back-up and disaster recovery policy?                                 Yes   [_]         No   [_]


   6.6   Internal training programme on security systems and            Yes   [_]         No   [_]
           procedures?


   6.7   Any equipment off-site or store any personal data off-site?   Yes   [_]         No   [_]


   

7. DISCIPLINARY RECORD


7.1 Have you been the subject of a complaint(s) to the                    Yes   [_]         No   [_]
      Information Commissioner? 


   (if yes, please provide details)
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7.2 Have you ever had a security breach resulting in loss or unauthorised disclosure of personal data? Yes   [_]          No   [_]

	

   (If yes, please provide details)














	8. INTERNATIONAL DIMENSION

	
	

	
	
	
	

	
	8.1. Do you share personal data with organisations outside the UK?       Yes   [_]          No   [_]

       If the answer to 8.1 is yes, please answer the following questions:


8.1.1 (a) Indicate which of those organisations are part of your Group of companies:









8.1.1 (b) Is there any internal policy governing the use of  personal data with organisations  
              listed above?                                                                 

         Yes   [_]     No   [_]    N/A [_]
                                                                                 
8.1.2 (a) Indicate which of those organisations are NOT part of your Group of companies:






	





   
    8.1.2 (b)  Is there a written contract governing the relationship between such organisations and CLIENT?                                                                                         


               Yes   [_]    No   [_]   N/A [_]
              
					
  
    (If yes, please provide details)

      









   8.2. Does any third party process personal data on your behalf outside of the UK?     Yes   [_]     No   [_]    


   (If yes, please provide details)

      









9. SUPPLY CHAIN RISKS

9.1 Have you undertaken a risks assessment against your supplier’s role in the supply chain and the risks posed to delivery of the services? In particular have identified any cyber security dependencies and vulnerabilities? 			Yes   [_]     No   [_]    


   (If yes, please provide details and how you mitigate those risks)

      








9.2 How often do you review your business relationships and risk management with these suppliers? 





THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU
FORM OF UNDERTAKING TO ENTER INTO A PARENT COMPANY GUARANTEE

TO:	The United Kingdom Sports Council (‘UK Sport’)

(1) In consideration of UK Sport inviting……………………………………………… [Tenderer] to tender we hereby enter into this Deed of Undertaking.	
(2) We……………………………………………………………………….. [NAME] being the ultimate holding company of our subsidiary company, [[Insert Tenderer Name ]] hereby irrevocably and unconditionally promise and undertake that in the event of the Form of Tender submitted by……………………………………. [[Insert Tenderer Name ]] being accepted by UK Sport in accordance with the Form of Tender and conditions attached thereto, and, if requested to do so by UK Sport we shall forthwith upon request properly execute and deliver to UK Sport a Deed of Guarantee and Indemnity in the form annexed hereto, but subject to the insertion of such details and the making of revisions as UK Sport may reasonably require in the light of the terms and the nature and effect of the contract constituted by the said acceptance.

DATED this………………………………day of……………………………………………………2015

SIGNED as a Deed by			) 
						)
[a Director and Secretary]			) 
Or [two Directors]				) 
						Director 

						Director/Secretary 

THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU
DEED OF PERFORMANCE/PARENT COMPANY GUARANTEE
Annex 

PARENT COMPANY GUARANTEE is made this………………………………………..day of…………………………….2015 BETWEEN  THE UNITED KINGDOM SPORTS COUNCIL of 21 Bloomsbury Street London, WC1B 3HF ("UK Sport") and (…………………………………….) whose Registered Office is situated at (……………………………………………………………………………….) ("the Guarantor")

WHEREAS:- 

(1)	(…………………………………………………….) of  (……………………………………)                                ("………..") is………………………………………………………………………………. (state relationship between Guarantor and [Insert Tenderer Name ])

(2)	This Guarantee is supplemental to a Policy (“the Policy”) with UK Sport bearing even date herewith whereby the Insurer has agreed to carry out transport services for UK Sport more particularly described therein

(3)	The Guarantor has agreed that they will guarantee the due and proper performance of [Insert Tenderer Name ] upon the terms and conditions of this Guarantee

NOW IT IS HEREBY AGREED AS FOLLOWS:-	
In consideration of UK Sport accepting this Guarantee in discharge of the [Insert Tenderer Name ]’s obligation under the Policy.
1. The Guarantor hereby guarantees the due and proper performance by the Insurer of the obligations of the Insurer under the Policy entered into between UK Sport and the Insurer

2. Should the Contractor fail to execute the Policy or commit any breach of its obligations thereunder or in the event of the [Insert Tenderer Name] insolvency, winding-up, liquidation or dissolution, the Guarantor hereby agrees to indemnify UK Sport against any and all losses claims damages  demands  costs and expenses which may be suffered or incurred by UK Sport.
3. This Guarantee and indemnity shall not be affected discharged or impaired by any agreement, conduct or by any forbearance whatsoever on the part of UK Sport.
4. UK Sport shall not be obliged to require payment from [Insert Tenderer Name] before enforcing the terms of this Guarantee.
5. This Guarantee shall be binding upon the Guarantors successor in title and shall remain in full force and effect notwithstanding any change in the constitution of the Guarantor or [Insert Tenderer Name ]. 
6. UK Sport shall not be obliged before exercising any of the rights, remedies or powers confirmed upon herein:	

a. to make any demand on, give notice or to take any other action or proceedings against [Insert Tenderer Name ]; or	
b. to enforce or to seek to enforce any other security, guarantee, or indemnity taken in respect of the Policy or the Insurer’s obligations thereunder;	
c. notwithstanding any other provisions of this Guarantee, any termination for material breach of the Policy of the Policy shall be conclusive evidence for the purposes of this Guarantee of the [Insert Tenderer Name ]’s failure to duly perform and observe the terms of the Policy.  This Guarantee shall remain in full force and effect until the date of delivery to the Guarantor written confirmation from the UK Sport’s Authorised Officer that the Performance Guarantee is released and discharged	
7. The Guarantor hereby irrevocably appoints ……….. of …………… as its authorised agent for the purpose of accepting service of process for all purposes in connection with this Guarantee.
8. Any notice, request, demand or other communication to be given or made under this Performance Guarantee shall be made to the address set out below and marked for the attention of the persons set out below;
In the case of UK Sport to the Legal Team Ground Floor 21 Bloomsbury Street, London, WC1B 3HF 	

In the case of the Guarantor to ……………………………………………..at ……………………………………………………………………………………………….
such communication, notice, request or demand shall be deemed to have been made and received if sent by mail on the next business day after the date of posting. 
9. The construction, validity and performance of this Guarantee is subject to English law and the English Courts shall have exclusive jurisdiction over any dispute arising out of or in connection herewith subject only to the rights of the parties to enforce a judgment obtained in the English Courts in any other jurisdiction
IN WITNESS whereof the Guarantor executed and delivered this Guarantee as a Deed this……………………………………………day of………………………………………………………..2015


SIGNED as a Deed by			) 
						)
[a Director and Secretary]			) 
Or [two Directors]				) 
						Director 

						Director/Secretary 


Appendix 4 

THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU
CHECKLIST 
15 October 2015, 5:30 pm
	Action Tenderer
	Tick

	Confirmed expression of interest
	

	Submitted any clarification questions
	



22 October 2015
	Action UK Sport
	Tick

	Responses to clarification questions received from UKS
	




12 November 2015 5:30 pm
	Action Tenderer
	Tick

	Submitted Tender 
	

	Completed and Signed Forms at Appendix 3
	

	
	



24 November2015
	Action UK Sport
	Tick

	Notification to unsuccessful tenderers/shortlisted tenderers
	



27 November2015
	Action Tenderers to Present
	Tick

	Attend Presentation Meetings 
	



1 December 2015
	Action UK Sport
	Tick

	Notification to successful tenderer/unsuccessful shortlisted tenderers 
	

	7 day Standstill period commences
	


Appendix 5 

THE UNITED KINGDOM SPORTS COUNCIL

HR TEAM

PROVISION OF HRIS SYSTEM AND PAYROLL BUREAU
DRAFT CONTRACT
[bookmark: _GoBack]Please note this is a standard outsourcing contract and not all of the terms will apply to the services being tendered. The contract will be amended by UK Sport on appointment of the successful tenderer. Tenderers must not amend the attached contract or propose alternative terms. 
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THIS  AGREEMENT is dated [DATE]

Parties

(1) [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (Customer).

(2) [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (Supplier).

Background

(A) The Customer issued a request for information to prospective suppliers on [DATE]. On the basis of the Supplier's response to that request for information, the Customer invited the Supplier to respond to an invitation to tender on [DATE].

(B) On the basis of the Supplier's response to that invitation to tender, the Customer selected the Supplier as its preferred supplier and the Customer and the Supplier entered into negotiations regarding the provision of services to meet the Service Requirements.

(C) As a result of such negotiations, the Customer has agreed to purchase, and the Supplier has agreed to supply, the Services on the terms and conditions of this agreement.

Agreed terms

1. Interpretation

1.1 The definitions and rules of interpretation in this clause 1 apply throughout this agreement.

Applicable Law:  the laws of England and Wales and the European Union and any other laws or regulations, regulatory policies, guidelines or industry codes which apply to the provision of the Services, including the Relevant Requirements. 

Associated Company: any holding company from time to time of either party and any subsidiary from time to time of such party, or any subsidiary of any such holding company.

Assumed Contracts:  the contracts listed in Part 5 of Schedule 13 which are to be transferred by the Customer to the Supplier with effect from the Operational Services Commencement Date.

Authorised Service Recipient: [the companies listed in Schedule 4 OR each member of the Customer's Group who may be designated by the Customer to receive any of the Services from time to time in accordance with the Change Control Procedure].

Average Earnings Index: the index of average earnings [for private-sector earnings] as published by the Office for National Statistics from time to time, or failing such publication, that other index as the parties may agree most closely resembles such index.

Background IPR: any and all IPRs that are owned by or licensed to either party and which are or have been developed independently of this agreement (whether prior to the Effective Date or otherwise).

Benchmark Review: any benchmarking of any or all of the Charges, the Services and the Service Levels which may be requested by the Customer pursuant to clause 18 and which shall be conducted by the Benchmarker pursuant to Schedule 9.

Benchmarker: has the meaning set out in Schedule 9.

Benchmarking Report: the report produced by the Benchmarker following a Benchmark Review.

Best Industry Practice: the standards which fall within the upper quartile in the relevant industry for the provision of comparable services which are substantially similar to the Services or the relevant part of them, having regard to factors such as the nature and size of the parties, the Service Levels, the Term, the pricing structure and any other relevant factors.

Change: any change to this agreement including to any of the Services.

Change Control Note: the written record of a Change agreed or to be agreed by the parties pursuant to the Change Control Procedure.

Change Control Procedure: the procedure for changing this agreement, as set out in Schedule 15.

Change in Law: any change in any Applicable Law which impacts on the performance of the Services and which comes into force after the Effective Date.

Change of Control: a change in Control of the Supplier or any Material Sub-Contractor.

Change Request: a written request (in the case of the Customer) or a recommendation (in the case of the Supplier) for a Change which is submitted by one party to the other pursuant to the Change Control Procedure.

Charges: the Implementation Service Charges, the Operational Service Charges, the Training Charges, the Transitional Assistance Service Charges and any other charges which may become due and payable pursuant to this agreement.

Confidential Information: any information, however conveyed or presented, that relates to the business, affairs, operations, customers, processes, budgets, pricing policies, product information, strategies, developments, trade secrets, know-how, personnel and suppliers of the disclosing party, together with all information derived by the receiving party from any such information and any other information clearly designated by a party as being confidential to it (whether or not it is marked "confidential"), or which ought reasonably be considered to be confidential.

Consents: all permissions, consents, approvals, certificates, permits, licences, agreements and authorities (whether statutory, regulatory, contractual or otherwise) necessary for the provision of the Services.

Contract Year: a period of 12 months (or such shorter period if this agreement is terminated earlier), commencing on the Operational Services Commencement Date and/or each anniversary of the Operational Services Commencement Date.

Control: in respect of either the Supplier or a Material Sub-Contractor, the acquisition of either:

(a) the voting rights attaching to 25% or more of the voting shares in the Supplier or any Material Sub-Contractor (as applicable); or

(b) the power to direct or cause the direction and management of the policies of the Supplier or any Material Sub-Contractor in accordance with the acquirer's wishes, whether as a result of the ownership of shares, control of the board of directors, contract or any powers conferred by the articles of association or other constitutional documents of the Supplier or any Material Sub-Contractor.

Core Hours:  the hours of [TIME] to [TIME] during each Working Day.

Core System Hours: 24 hours a day, seven days a week.

Critical Service Levels:  the service levels which are identified as such in Schedule 5.

Critical Service Failure: an event where the Supplier's performance of any Operational Service falls to, or below, any of the Critical Service Levels for that Operational Service.

Customer's Assets: the Customer's Data, the Customer's Software and the Customer's Operating Environment together with any other data, software, assets, equipment or other property which is owned by the Customer and which is, or may be, used in connection with the provision or receipt of the Services.

Customer's Data: any data (including any Personal Data relating to the staff, customers or suppliers of the Customer), documents, text, drawings, diagrams, images or sounds (together with any database made up of any of those), embodied in any medium, that are supplied to the Supplier by or on behalf of the Customer, or which the Supplier is required to generate, process, store or transmit pursuant to this agreement. 

Customer's Equipment: the equipment listed in of Part 4 of Schedule 13 which has been used by the Customer prior to the Operational Services Commencement Date and which is to be used by the Supplier to provide the Operational Services after the Operational Services Commencement Date.

Customer's Group: the Customer, its ultimate holding company and all subsidiaries of its ultimate holding company.

Customer's Implementation Services Manager: the person identified as such in Part 1 of Schedule 11, or any replacement person appointed by the Customer pursuant to clause 23, being the person responsible for managing the Implementation Services on behalf of the Customer.

Customer's Operating Environment: the Customer's computing environment (consisting of hardware, software and telecommunications networks) that is to be used by the Customer in connection with its use of the Services and which interfaces with the Supplier's System in order for the Customer to receive the Services, but excluding the Customer's Equipment.

Customer's Operational Services Manager: the person identified as such in Part 1 of Schedule 11, or any replacement person appointed by the Customer pursuant to clause 23, being the person responsible for managing the Operational Services on behalf of the Customer.

Customer's Premises: the premises identified in Schedule 20 and which are to be made available for use by the Supplier for the provision of the Services on the terms set out in this agreement.

Customer's Representatives: the person identified as such in Part 1 of Schedule 11, or any replacement person appointed by the Customer pursuant to clause 23, being the person responsible for managing the Customer's overall relationship with the Supplier.

Customer's Responsibilities: the responsibilities of the Customer as specified in Schedule 7.

Customer's Software: any software listed in Part 3 of Schedule 13 which is used by, or licensed to, the Customer other than pursuant to this agreement, and which may be used by the Supplier for the sole purpose of providing the Services to the Customer.

Database: the compilation of any data supplied to the Supplier by, or on behalf of, the Customer or generated by the Supplier from any such data.

Data Controller: has the meaning set out in the Data Protection Act 1998.

Data Processor: has the meaning set out in the Data Protection Act 1998.

Data Protection Legislation: the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2003/2426) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.

Data Subject: has the meaning set out in the Data Protection Act 1998.

Date-Compliant: that no date-change has had or will have any adverse impact on any of the Services.

Dedicated IT: the Specially Written Software, together with any items of the Supplier's Equipment and any copies of the Supplier's Software and the Third Party Software which are to be used by the Supplier solely for the purposes of providing the Operational Services to the Customer and which are identified as such in the Service Description and/or the Specification (as the same may be varied by application of the Change Control Procedure). 

Default: any default of either party in complying with its obligations under this agreement.

Delay: a delay in the successful achievement of a Milestone.

Delay Deductions: the amounts payable by the Supplier to the Customer in respect of a Delay, which shall be calculated in accordance with Part 2 of Schedule 8.

Delay Deductions Period: the period during which Delay Deductions may apply as set out in the Implementation Plan.

Detailed Implementation Plan: the detailed plan for the implementation of each of the Services that is developed in accordance with clause 5, as amended from time to time in accordance with the Change Control Procedure.

Disaster Recovery and Business Continuity Plan: the business continuity and disaster recovery plan [prepared pursuant to OR as set out in] Schedule 16 as amended from time to time.

Dispute: any dispute under this agreement.

Dispute Resolution Procedure: the dispute resolution procedure set out in clause 51.

Documentation: all technical specifications, user manuals, operating manuals, process definitions and procedures, and all such other documentation as:

(c) is required to be supplied by the Supplier to the Customer to enable it to use the Operational Services; and

(d) is required to be developed by the Supplier in order to provide the Services. 

Effective Date: the date of this agreement.

Employees: those employees whose contracts of employment transfer to the Supplier from the Customer as at the Effective Date, being those employees who are listed in paragraph 4 of Schedule 18.

Employment Regulations: the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246) (as amended).

Euro-Compliant: that: 

(e) the introduction of the euro within the UK will not adversely affect the performance or functionality of the Supplier's System or the Operational Services;

(f) all currency-reliant and currency-related functions (including all calculations concerning financial data) of any relevant items enable the introduction and operation of the euro; and

(g) each and every relevant element of the Supplier's System and the Operational Services shall, to the extent it performs or relies on currency-related functions (including all calculations concerning financial data):

(i) be able to perform all such functions in both sterling and the euro;

(ii) during any transition phase applicable to the UK, be able to deal with both sterling and the euro;

(iii) recognise, accept, display and print euro currency symbols; and

(iv) incorporate protocols for dealing with rounding and currency conversion.

Exit Plan: the plan for the provision of the Transitional Assistance Services in the event of the expiry or termination of this agreement for any reason, which is to be developed by the parties pursuant to clause 50.

Force Majeure Event: any cause affecting the performance by a party of its obligations under this agreement arising from acts, events, omissions or non-events beyond its reasonable control, including acts of God, riots, war, acts of terrorism, fire, flood, storm or earthquake and any disaster, but excluding any industrial dispute relating to the Supplier, the Supplier's Personnel or any other failure in the Supplier's supply chain.

General Change in Law: a Change in Law where the change is of a general legislative nature, or which generally affects or relates to the supply of services which are the same as, or similar to, the Services.

Good Value: has the meaning set out in Schedule 9.

Guarantee: the deed of guarantee between the Customer and the Guarantor to be entered into on or around the Effective Date in the form set out in Schedule 22, or such replacement guarantee as may be accepted by the Customer from time to time.

Guarantor: [FULL COMPANY NAME] incorporated and registered in [COUNTRY OF INCORPORATION] with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS].

Implementation Plan: the Outline Implementation Plan unless and until it is superseded by the Detailed Implementation Plan.

Implementation Services: the work which the Supplier needs to perform before taking over operational responsibility for the Supplier's System such that the Supplier is able to commence the provision of the Operational Services in accordance with the Service Requirements, the Service Description, the Specification and the Service Levels, together with any other services which are necessary to facilitate the smooth transfer of the Customer's Data to the Supplier.

Implementation Service Charges: the charges which shall become due and payable by the Customer to the Supplier in respect of the Implementation Services in accordance with the provisions of this agreement, as such charges are set out in Schedule 8.

Implementation Services Completion Date: the date identified for completion of the Implementation Services in the Implementation Plan.

Implementation Services Managers: the Customer's Implementation Services Manager and the Supplier's Implementation Services Manager.

Implementation Test Issues: the issues identified during the conduct of the Implementation Tests where the proposed Operational Services and/or Supplier's System do not meet the Implementation Criteria.

Implementation Testing: the carrying out of the Implementation Tests.

Implementation Tests: the tests carried out by the Customer in accordance with the Implementation Criteria.

Initial Term: the period commencing on the Effective Date and ending on the [NUMBER] anniversary of the [Effective Date OR Planned Operational Service Commencement Date]. 

Insolvency Event: in respect of either party:

(h) other than for the purposes of a bona fide reconstruction or amalgamation, such party passing a resolution for its winding up, or a court of competent jurisdiction making an order for it to be wound up or dissolved, or that party being otherwise dissolved; or

(i) the appointment of an administrator of, or the making of an administration order in relation to, either party, or the appointment of a receiver or administrative receiver of, or an encumbrancer taking possession of or selling, the whole or any part of the entity's undertaking, assets, rights or revenue; or 

(j) that party entering into an arrangement, compromise or composition in satisfaction of its debts with its creditors or any class of them, or taking steps to obtain a moratorium, or making an application to a court of competent jurisdiction for protection from its creditors; or

(k) that party being unable to pay its debts, or being capable of being deemed unable to pay its debts, within the meaning of section 123 of the Insolvency Act 1986; or 

(l) that party entering into any arrangement, compromise or composition in satisfaction of its debts with its creditors.

IPRs: any and all intellectual property rights of any nature anywhere in the world whether registered, registrable or otherwise, including patents, utility models, trade marks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the "look and feel" of any websites.

IPR Claim: any claim of infringement or alleged infringement (including the defence of such infringement or alleged infringement) of any IPRs which are made available by the Customer or the Supplier (as the case may be).

Key Milestone: any Milestone which is identified as "key" in the Implementation Plan or by operation of the Change Control Procedure.

Key Milestone Date: the date for completion of any Key Milestone as set out in the Implementation Plan.

Key Personnel: those personnel identified Schedule 11 for the roles attributed to such personnel, as modified pursuant to clause 23.

Malicious Software: any software program or code intended to destroy, interfere with, corrupt or have a disruptive effect on program files, data or other information, executable code or application software macros, whether or not its operation is immediate or delayed, and whether such software program or code is introduced wilfully, negligently or without knowledge of its existence. 

Material Sub-Contract: each Sub-Contract with a Material Sub-Contractor.

Material Sub-Contractor: each Sub-Contractor listed in Schedule 6 and any additional sub-contractors who are notified to and approved by the Customer as a Material Sub-Contractor pursuant to clause 20 (being a Sub-contractor who processes any of the Customer's Data and/or where the value of the supplies of the proposed sub-contractor exceed [PERCENTAGE]% of the Charges in any Contract Year). 

Milestone: an event or task described in the Implementation Plan which, if applicable, shall be completed by the relevant Milestone Date.

Milestone Date: the date set against the relevant Milestone in the Implementation Plan by which the Milestone shall be completed.

Minimum Service Threshold: the services evels which are identified as such in Schedule 5.

Month: a calendar month, and Monthly shall be interpreted accordingly.

Operational Service Charges: the charges which become due and payable by the Customer to the Supplier in respect of the Operational Services, which shall be calculated in accordance with Schedule 8.

Operational Services Managers: the Customer's Operational Services Manager and the Supplier's Operational Services Manager.

Operational Services: the services which are described as such in the Service Description/Specification.

Operational Services Commencement Date: the date set out in the Implementation Plan for the commencement of [the first Phase of] the Operational Services. 

Outline Implementation Plan: the outline plan set out in Schedule 3 for the implementation of [all Phases of] the Services.

Payment Plan: the plan for payment of the Charges as set out in Schedule 8.

Personal Data: has the meaning set out in the Data Protection Act 1998.

Phase: each of the phases identified in the Implementation Plan during which the Supplier shall deliver each element of the Supplier's System and the implementation of the Operational Services.

Planned Implementation Service Completion Date: the date set out in the Implementation Plan for the successful completion of the Implementation Services.

Planned Operational Service Commencement Date:  the date set out in the Implementation Plan on which the commencement of the Operational Services is planned to occur.

Project-Specific IPRs: IPRs in items created by the Supplier (or by a third party on behalf of the Supplier) specifically for the purposes of this agreement, including in the Specially Written Software. 

Regulatory Bodies: those government departments and regulatory, statutory and other entities, committees and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled by any Applicable Law to supervise, regulate, investigate or influence the matters dealt with in this agreement or any other affairs of the Customer.

Relevant Policies: has the meaning set out in clause 41.1(c)

Relevant Requirements: has the meaning set out in clause 41.1(a)

Remediation Notice: a written notice given by the Customer to the Supplier pursuant to clause 48.1 to initiate the Remediation Plan Process. 

Remediation Plan: the plan agreed in accordance with clause 48 for the resolution of either any outstanding Implementation Test Issues or a Supplier's Default.

Remediation Plan Process: the process for resolving certain of the Supplier's Defaults as set out in clause 48.

Replacement Services: any services which are identical or substantially similar to any of the Services and which the Customer receives in substitution for any of the Services following the termination or expiry of this agreement, whether those services are provided by the Customer internally or by any Replacement Supplier.

Replacement Supplier: any third party supplier of Replacement Services appointed by the Customer from time to time.

Representatives: the Customer's Representatives and/or the Supplier's Representatives.

Retail Prices Index: the Retail Prices Index (All Items, excluding mortgages) as published by the Office for National Statistics from time to time, or failing such publication, that other index as the parties may agree most closely resembles such index. 

Security Policy: the Customer's security policy as referred to in Schedule 10.

Service Credits: the sums attributable to a Service Failure as specified in Part 3 of Schedule 8.

Service Description: the solution which the Supplier has developed to satisfy the Service Requirements as set out in Schedule 2. 

Service Failure: a failure by the Supplier to deliver any part of the Operational Services in accordance with the Service Levels.

Service Levels: the service levels to which the Operational Services are to be provided, as set out in Schedule 5.

Service Requirements: the Customer's requirements for the Operational Services as set out in Schedule 1, as amended from time to time in accordance with the Change Control Procedure.

Services: the services to be delivered by or on behalf of the Supplier under this agreement, including the Implementation Services, the Operational Services, the Training Services and the Transitional Assistance Services and Service means any of the Services (or any part of any of them).

Software: the Supplier's Software, the Specially Written Software and the Third Party Software including, but not limited to, the software listed in Part 1 and Part 2 of Schedule 13.

Source Code: computer programs or data in eye-readable form and in such form that it can be compiled or interpreted into equivalent object code, together with all technical information and documentation necessary for the use, reproduction, modification and enhancement of such computer programs.

Specially Written Software: any software code (excluding any Background IPR) which is created by the Supplier (or by a third party on behalf of the Supplier) specifically for the purposes of this agreement.

Specific Change in Law: a Change in Law which only affects or relates to the Customer and which would not affect the supply of services that are identical or similar to the Services to other customers [, but excluding any Change in Law that would have been reasonably foreseeable at the Effective Date by an experienced supplier performing services similar to the Services].

Specification: the detailed technical design of the Supplier's System and the Operational Services which the Supplier is required to produce to amplify fully the Service Requirements and the Service Description pursuant to the Implementation Plan. 

Standards and Policies: the Customer's internal policies and procedures, together with any other British or internationally recognised standards or codes, any specified policies or procedures identified in Schedule 10 and any Relevant Policies.

Sub-Contract: means:

(m) any contract between the Supplier and a third party pursuant to which the Supplier agrees to source the provision of any of the Services [or goods] from that third party; and

(n) [any agreement or commitment to enter into a such a contract, whether formal or informal and whether or not in writing.]

Sub-Contractors: those persons with whom the Supplier enters into a Sub-Contract or its or their servants or agents [, and any third party with whom that third party enters into a sub-contract or its servants or agents].

Supplier's Equipment: the hardware, computer and telecoms devices and equipment supplied by the Supplier or its Sub-Contractors (but not hired, leased or loaned from the Customer) for the provision of the Services.

Supplier's Group: the Supplier, its ultimate holding company and all subsidiaries of its ultimate holding company. 

Supplier's Implementation Services Manager: the person identified as such in Part 2 of Schedule 11, or any replacement person appointed by the Supplier pursuant to clause 23, being the person responsible for managing the Implementation Services on behalf of the Supplier.

Supplier's Operational Service Manager: the person identified as such in Part 2 of Schedule 11, or any replacement person appointed by the Supplier pursuant to clause 23 being the person responsible for managing the Operational Services on behalf of the Supplier.

Supplier's Personnel: all employees, staff, other workers, agents and consultants of the Supplier and of any Sub-Contractors who are engaged in the provision of the Services from time to time. 

Supplier's Premises: any premises in the possession or control of the Supplier or any Sub-Contractor (which are not Customer's Premises) from which the Services are delivered, in whole or in part or in which records relating to the Services are kept.

Supplier's Representative: the person identified as such in Part 2 of Schedule 11, or any replacement person appointed by the Supplier pursuant to clause 23, as the person responsible for managing the Supplier's overall relationship with the Customer.

Supplier's Software: the software which is owned by the Supplier, or any member of the Supplier's Group, and which is to be used by the Supplier and/or the Customer in the context of the provision or receipt of any of the Services including the software listed in Part 1 of Schedule 13.

Supplier's System: the information and communications technology system to be used by the Supplier in performing the Operational Services, including the Software, the Supplier's Equipment and communications links between the Supplier's Equipment and the Customer's Operating Environment. 

Term: the period of the Initial Term as may be varied by:

(o) any extensions to this agreement which are agreed pursuant to clause 2.2; or

(p) the duration of the Termination Period; or

(q) the earlier termination of this agreement in accordance with clause 47.

Termination Compensation: the sums calculated in accordance with Part 4 of Schedule 8 in order to compensate the Supplier for the loss of this agreement if the Customer wishes to terminate this agreement for convenience pursuant to clause 47.2 before the expiry of the Initial Term.

Termination Date: the date of expiry or termination of this agreement.

Termination Notice: any notice to terminate this agreement which is given by either party in accordance with clause 47. 

Termination Period: the period of up to [SPECIFY] as specified in the Termination Notice pursuant to clause 47.1 during which period the Customer may require the Supplier to continue to provide the Services after a Termination Notice has been given provided always that such period may not extend the Initial Term (as extended by clause 2.2) by more than [six] months.

Test Issues: the issues identified during the conduct of the Tests where the proposed Operational Services and / or Supplier's System do not meet the Test Success Criteria.

Test Success Criteria: the criteria set by the Customer to test that the Implementation Services have been performed in such a manner as to ensure that the Operational Services and the Supplier's System comply with the Service Requirements, the Specification, the Service Description and the Service Levels.Testing: the carrying out of the Tests.

Tests: the tests carried out by the Customer in accordance with the applicable Implementation Criteria.

Third Party Software: software which is proprietary to any third party and that is either licensed to the Customer or is used by the Supplier in the provision of the Operational Services, excluding any of the Customer's Software but including the software specified as such in Part 2 of Schedule 13.

Training Charges: the charges payable by the Customer to the Supplier for the provision of the provisions of the Training Services, which shall be calculated in accordance with Schedule 8.

Training Services: the training services to be provided by the Supplier and the Customer as described in Schedule 14.

Transferring Employees: those employees whose contract of employment will be transferred to the Customer or a Replacement Supplier pursuant to the Employment Regulations on expiry or termination of this agreement.

Transitional Assistance Service Charges: the charges payable by the Customer to the Supplier for the provision of the Transitional Assistance Services, which shall be calculated in accordance with Schedule 8.

Transitional Assistance Services: the services to be provided by the Supplier to the Customer pursuant to clause 50 in the event of the expiry or termination of this agreement for any reason to facilitate the transfer of the Services to the Customer or a Replacement Supplier.

TULRCA: Trade Union and Labour Relations (Consolidation) Act 1992.

Use: with respect to each of the following IPRs and, in each case, in connection with the Services:

(r) the right to load, execute, store, transmit, display and copy (for the purposes of loading, execution, storage, transmission or display) the Third Party Software [and the Supplier's Background IPRs];

(s) the right to load, execute, store, transmit, display, copy (for the purposes of loading, execution, storage, transmission or display), modify, adapt, enhance, reverse compile, decode, translate and otherwise utilise the Supplier's Software [and the Specially Written Software]; and

(t) the right to copy, adapt, publish, distribute and otherwise use the Documentation and any Project-Specific IPRs [[including OR other than] the Specially Written Software].

User: a person who uses the Operational Services in the performance of their duties.

VAT: value added tax as provided for in the Value Added Tax Act 1994. 

Warning Notice: a warning notice issued by the Customer to the Supplier in the circumstances described in clause 46.

Working Day: Monday to Friday, excluding any public holidays in England and Wales.

1.2 Words in the singular include the plural and in the plural include the singular.

1.3 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

1.4 Clause and schedule headings shall not affect the interpretation of this agreement. 

1.5 References to clauses and schedules are, unless otherwise provided, references to the clauses of and schedules to this agreement.

1.6 A reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension or re-enactment and includes any subordinate legislation for the time being in force made under it. 

1.7 If there is any conflict or ambiguity between the clauses of this agreement and the schedules [and/or the appendices], the conflict shall be resolved in accordance with the following order of precedence:

(a) the clauses; 

(b) the schedules; and

(c) [the appendices].

1.8 Unless a right or remedy of a party is expressed to be an exclusive right or remedy, the exercise of it by a party is without prejudice to that party's other rights and remedies.

1.9 A reference to this agreement includes a reference to the schedules [and appendices] to this agreement.

1.10 Holding company and subsidiary: mean a "holding company" and "subsidiary" as defined in section 1159 of the Companies Act 2006 and a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of (a) another person (or its nominee), whether by way of security or in connection with the taking of security, or (b) its nominee. In the case of a limited liability partnership which is a subsidiary of a company or another limited liability partnership, section 1159 of the Companies Act 2006 shall be amended so that: (a) references in sub sections 1159(1)(a) and (c) to voting rights are to the members' rights to vote on all or substantially all matters which are decided by a vote of the members of the limited liability partnership; and (b) the reference in section 1159(1)(b) to the right to appoint or remove a majority of its board of directors is to the right to appoint or remove members holding a majority of the voting rights.

1.11 A person includes a corporate or unincorporated body (whether or not having separate legal personality). 

1.12 Any phrase introduced by the words including, includes, in particular or for example or similar shall be construed as illustrative and shall not limit the generality of the related general words.

1.13 Writing or written includes faxes but not email. 

2. Commencement and duration

2.1 This agreement shall take effect on the Effective Date and shall continue for the Term.

2.2 If the Customer wishes to extend this agreement beyond the expiry of the Initial Term, it shall give the Supplier at least [NUMBER] months' written notice of such intention prior to the expiry of the Initial Term [provided always that the Customer shall not be entitled to extend the Initial Term by more than [NUMBER] years]. If the Customer gives such notice then the parties shall negotiate in good faith to agree the terms of such extension by not later than [NUMBER] months prior to the expiry of the Initial Term. 

2.3 If the Customer does not wish to extend this agreement beyond the Initial Term or the parties cannot agree the terms of such extension, this agreement shall expire on the expiry of the Initial Term. After such expiry, the Supplier shall still be obliged to provide the Transitional Assistance Services to the Customer for a period of time no greater than [NUMBER] months in accordance with the provisions of clause 50 and the Exit Plan.

3. Services

3.1 The Customer shall appoint the Supplier, and the Supplier shall provide the Services to the Customer [on behalf of itself and each Authorised Service Recipient] pursuant to the terms and conditions of this agreement. [The Customer shall in all circumstances be liable for the acts and omissions of each Authorised Service Recipient as though they were the acts and omissions of the Customer.] 

3.2 In providing each of the Services, the Supplier shall at all times:

(a) provide the Services in accordance with Best Industry Practice;

(b) provide the Services in accordance with all Applicable Laws; 

(c) obtain, maintain and comply with all Consents;

(d) allocate sufficient resources to provide the Services in accordance with the terms of this agreement; 

(e) ensure that any of the Supplier's Personnel who are engaged in the provision of any of the Services shall, if required by the Customer, attend such meetings at the premises of the Customer or elsewhere as may be reasonably required by the Customer;

(f) not use any of the Dedicated IT for the purposes of providing any services to any third party; and

(g) provide such reasonable co-operation and information in relation to the Services to such of the Customer's other suppliers as the Customer may reasonably require for the purposes of enabling any such person to create and maintain any interfaces that the Customer may reasonably require.

3.3 The Customer shall comply with the Customer's Responsibilities.

3.4 The Supplier acknowledges that it is not being appointed as an exclusive supplier of any of the Services and the Customer may at any time perform any part of the Services itself or procure them from a third party.

3.5 The Supplier shall be responsible for and bear all costs incurred in the implementation, maintenance and development of the Services and the Supplier's System, including:

(a) the costs of contracts which are entered into by the Supplier to enable it to provide the Services;

(b) all maintenance, licence fees and support of the Supplier's System; and

(c) the development of the Supplier's System in accordance with this agreement.

4. Due diligence

4.1 The Supplier acknowledges and confirms that:


(a) it has had an opportunity to carry out a thorough due diligence exercise in relation to the Service Requirements and has asked the Customer all the questions it considers to be relevant for the purpose of establishing whether it is able to provide the Services in accordance with the terms of this agreement;

(b) it has received all information requested by it from the Customer pursuant to clause 4.1(a) to enable it to determine whether it is able to provide the Services in accordance with the terms of this agreement;

(c) it has made and shall make its own enquiries to satisfy itself as to the accuracy and adequacy of any information supplied to it by or on behalf of the Customer pursuant to clause 4.1(b);

(d) it has raised all relevant due diligence questions with the Customer before the Effective Date; and

(e) it has entered into this agreement in reliance on its own due diligence.

4.2 Save as provided in this agreement, no representations, warranties or conditions are given or assumed by the Customer in respect of any information which is provided to the Supplier by the Customer and any such representations, warranties or conditions are excluded, save to the extent that such exclusion is prohibited by law.

4.3 The Supplier shall promptly notify the Customer in writing if it becomes aware during the performance of this agreement of any inaccuracies in any information provided to it by the Customer during such due diligence which materially and adversely affects its ability to perform the Services or meet any Service Levels.

4.4 The Supplier shall not be entitled to recover any additional costs from the Customer which arise from, or be relieved from any of its obligations as a result of, any matters or inaccuracies notified to the Customer by the Supplier in accordance with clause 4.3 save where such additional costs or adverse effect on performance have been caused by the Supplier having been provided with fundamentally misleading information by or on behalf of the Customer and the Supplier could not reasonably have known that the information was incorrect or misleading at the time such information was provided. If this exception applies, the Supplier shall be entitled to recover such reasonable additional costs from the Customer or shall be relieved from performance of certain obligations as shall be determined by the Change Control Procedure.

4.5 Nothing in this clause 4 shall limit or exclude the liability of the Customer for fraud or fraudulent misrepresentation.

5. Development of the Implementation Plan

5.1 The Implementation Plan is as set out in Schedule 3, and sets out all the Milestones and applicable dependencies and Customer Requirements.

5.2 The Supplier shall prepare and deliver to the Customer for the Customer's approval a draft of the Detailed Implementation Plan within [NUMBER] Working Days of the Effective Date. The Supplier shall not be entitled to propose any variations to the Key Milestone Dates set out in the Outline Implementation Plan. The Customer shall review and comment on the draft Detailed Implementation Plan as soon as reasonably practicable. Following such review and consultation, the Customer shall formally approve or reject the draft Detailed Implementation Plan no later than [NUMBER] Working Days after the date on which the draft Detailed Implementation Plan is first delivered to the Customer.

5.3 Once the draft Detailed Implementation Plan is approved, it shall replace the Outline Implementation Plan.

5.4 If the Customer rejects the draft Detailed Implementation Plan, the Customer shall inform the Supplier in writing of its reasons for its rejection. The Supplier shall then revise the draft Detailed Implementation Plan (taking reasonable account of the Customer's comments) and shall re-submit a revised draft Detailed Implementation Plan to the Customer for the Customer's approval within [NUMBER] Working Days of the date of the Customer's notice of rejection. The provisions of clause 5.2 and this clause 5.4 shall apply again to any resubmitted draft Detailed Implementation Plan, provided that either party may refer any disputed matters for resolution by the Dispute Resolution Procedure at any time.

6. Development of the Specification

6.1 The Supplier shall, in performing the Implementation Services, prepare the Specification such that it:

(a) fully amplifies and satisfies the applicable part of the Service Requirements and the Service Description by the applicable date set out in the Implementation Plan;

(b) describes the Supplier's System which shall be both readily scalable as the Customer's use of the Operational Services increases or decreases and easy to upgrade as new releases of the Software are introduced; and

(c) identifies each element of the Supplier's System which is to be used exclusively in the provision of the Operational Services provided always that, in so doing, the Supplier shall not be entitled to vary any of the Charges (save where the Customer seeks to vary the Service Requirements in accordance with the Change Control Procedure).

6.2 In developing the Specification, the Supplier shall organise collaborative workshops with the Customer for the purpose of discussing the contents of the Specification and for the purpose of obtaining the views, input and co-operation of the Customer on the manner in which it is intending to reflect the Service Requirements in the Specification.

6.3 The Supplier shall provide a draft of the Specification to the Customer for review either on or before the applicable date set out in the Implementation Plan.

6.4 The Customer shall, on or before the date set out in the Implementation Plan, give the Supplier written notice of specific comments on, or requests for amendment to, the Specification as it reasonably considers necessary to bring the Specification into conformity with the Service Requirements. 

6.5 If the Customer provides comments or requests for amendment to the Specification, the Supplier shall immediately meet with the Customer to discuss such comments with a view to agreeing appropriate changes to the Specification. The Supplier shall take account of all comments and requests for amendment received from the Customer pursuant to clause 6.4. The Supplier shall incorporate appropriate changes into a revised version of the Specification, which shall be submitted to the Customer within the timescale set out in the Implementation Plan. In making such changes, the Supplier shall not seek to vary any of the Charges and/or any of the Key Milestones provided always that the Change Control Procedure shall be applied in the event that, in commenting on the Specification, the Customer wishes to vary the Service Requirements.

6.6 If the Supplier does not provide the Specification to the Customer in a form that, in the Customer's reasonable opinion, satisfies the Service Requirements by the date identified in the Implementation Plan for final approval of the Specification, the Customer may initiate the Remediation Plan Process. If the Supplier fails to provide the Specification to the Customer in a form that, in the Customer's reasonable opinion, satisfies the Service Requirements by the revised date identified in the Remediation Plan, the Customer shall be entitled to issue notice to terminate this agreement pursuant to clause 47.1. On receipt of such notice, the provisions of clause 49 shall apply. 

6.7 In the event that the Customer issues a notice to terminate this agreement in accordance with clause 6.6, the Customer shall be entitled to either:

(a) pay a sum which fairly reflects the usability of the Specification by the Customer or the Replacement Supplier (taking into account the deficiencies which resulted in termination) for the purposes of completing and using the same for the purposes of any Replacement Services; or 

(b) choose not to pay any sum in respect of the Specification and, in such circumstances, the Customer shall have no right to continue to Use the Specification (save to the extent that the same incorporates any Background IPR of any member of the Customer's Group) for any purpose.

6.8 The Supplier is responsible at all times for the clarity, accuracy, fitness, suitability and completeness of the Specification and its compliance with the Service Requirements. It is the responsibility of the Supplier to seek any guidance from the Customer in respect of any issues on which it is unclear. The Supplier also agrees and acknowledges that, regardless of any approval by the Customer of any Specification, all design risk remains with the Supplier and all risk in the development and implementation of the Services shall remain with the Supplier.

6.9 If, after the Specification has been agreed, any inconsistency or gap is found between it and the Service Requirements, the Supplier shall promptly rectify this inconsistency at no additional charge.

7. Implementation Services

7.1 The Supplier shall perform each of the tasks identified in the Implementation Plan by the applicable Milestone Date assigned to the particular task in the Implementation Plan. The Supplier shall ensure that:

(a) it has completed all of the required development and internal testing which is required to ensure that the Supplier's System is capable of satisfying the applicable Test Success Criteria by the date set out for the commencement of the applicable Tests; and

(b) the Supplier's System shall successfully pass the applicable Test Success Criteria by the planned Implementation Service Commencement Date.

7.2 The Supplier shall co-operate with the Customer in connection with the transition and migration of any of the Customer's Data that is in the possession of the Customer to the Supplier, and in all other respects, such that there is a seamless transition of the responsibility of providing the Operational Services from the Customer to the Supplier with minimal disruption to the Customer's business.

7.3 If, at any time, the Supplier becomes aware that it will not (or is unlikely to) successfully achieve any Milestone by the applicable Milestone Date, it shall immediately notify the Customer of the fact of the Delay, the reasons for the Delay, the consequences of the Delay for the rest of the Implementation Plan and how the Supplier proposes to mitigate the Delay. The Supplier shall also inform the Customer if it believes that the Delay is wholly or partly due to a Customer's Default in which circumstances the provisions of clause 10 shall apply. 

7.4 Whether the Delay is due to a Customer's Default or not, the Supplier shall deploy all additional resources and efforts, and take all reasonable steps, to eliminate or mitigate the consequences of the Delay.

7.5 Any disputes about or arising out of Delays shall be resolved through the Dispute Resolution Procedure. Pending the resolution of the dispute, both parties shall continue to work together to resolve the causes of, and mitigate the effects of, the Delay.

8. Test Success Criteria

8.1 The Customer shall provide the Supplier with details of its intended Test Success Criteria on or before the applicable date set out in the Implementation Plan.

8.2 The Supplier shall, within the time period provided in the Implementation Plan, either approve or reject the applicable Test Success Criteria by giving written notice to the Customer. The Supplier shall only be entitled to reject any of the Test Success Criteria on the basis that, and by detailing the manner in which, the specific Test Success Criteria require the Supplier's System or the Operational Services to function and perform in a manner which is outside the scope of the Service Requirements, the Service Description or the Specification.

8.3 If the Supplier rejects any of the Test Success Criteria pursuant to clause 8.2, the Customer may submit a revised version of the applicable Implementation Criteria to the Supplier.

8.4 Once the Supplier has satisfied itself that it has completed the Implementation Services, it shall allow the Customer to conduct the applicable Tests. The Supplier shall ensure that the applicable elements of the Supplier's System are ready for the commencement of the applicable Tests by the applicable date set out in the Implementation Plan.

8.5 The Customer shall use its best endeavours to complete the applicable Tests within the period set out in the Implementation Plan for the conduct of the applicable Tests. The Supplier shall provide all such assistance as may be reasonably required by the Customer in the conduct of such Testing and the Supplier may be present at such Tests.

8.6 If, in the reasonable opinion of the Customer, the Supplier's System meets all of the Criteria for the applicable Tests, the Customer shall notify the Supplier in writing that the Supplier's System has passed the applicable Tests.

8.7 Regardless of the successful completion of the applicable Tests, the Supplier shall remain responsible for the risk that the Supplier's System actually functions and performs in accordance with the Service Requirements, the Service Description, the Specification and the Service Levels at all times during the Term.

9. Consequences of any failure to satisfy Test Success Criteria

9.1 In the event that the Supplier's System fails to satisfy the Test Success Criteria by the Implementation Services Completion Date for reasons which are attributable (in whole or part) to a Supplier's Default, the provisions of clause 48 shall apply. The Customer shall not be under any obligation to agree to a Remediation Plan which will take longer to complete than the maximum period of potential delay to which the Delay Deductions may apply. In such event, notwithstanding the fact that the Supplier may be able to remedy the underlying reason for which the Supplier's System failed to satisfy the applicable Test Success Criteria, the Customer shall be entitled to issue a Termination Notice to terminate this agreement pursuant to clause 47.1(d).

9.2 In the event that the Supplier fails to implement or successfully complete the Remediation Plan approved by the Customer pursuant to clause 48.4, the Customer may, in addition to its other rights and remedies, choose to accept the proposed Operational Services and Supplier's System "as is", subject to a reduction in the applicable Charges which reflect the reduced value of the Operational Services and Supplier's System to the Customer (such reduction to be agreed between the parties, both acting reasonably).

9.3 The Customer may claim Delay Deductions if a Key Milestone is not successfully achieved to the extent that such Delay is attributable, in whole or in part, to the Supplier. Subject to the limit set out in clause 44.2(c) Delay Deductions shall accrue on a [daily] basis in respect of each Working Day from the relevant Key Milestone Date until the earlier of the date when the applicable Milestone is successfully achieved and the expiry of the remediation period under the applicable Remediation Plan. The Delay Deductions shall be payable on demand by the Supplier. 

9.4 The Customer acknowledges that Delay Deductions shall be in full and final settlement of the Supplier's financial liability for any loss or damage howsoever arising incurred by the Customer during the period for which Delay Deductions may accrue (as set out in Schedule 8) and are a genuine pre-estimate of the likely losses incurred by the Customer as a result of a failure to successfully achieve a Key Milestone during the Delay Deductions Period. The Customer's right to claim Delay Deductions shall not limit any other remedies which may be available to it after the Delay Deductions Period has ended.

10. Consequences of Delay caused by the Customer

10.1 Without prejudice to clause 7.4, if the Supplier would have been able to successfully achieve or procure the successful achievement of a Milestone by its Milestone Date, but has failed to do so as a result of a Customer's Default, the Supplier shall be allowed an extension of time to achieve the Milestone equal to the Delay caused by that Customer's Default. 

10.2 If the Supplier has incurred any unmitigable loss or expense as a direct result of a Delay due to a Customer's Default, the Supplier shall, in addition to the extension allowed pursuant to clause 10.1, be entitled to compensation to place the Supplier in the same position it would have been in, had the Customer's Default not occurred. The Supplier shall provide the Customer with any information the Customer may require in order to assess the validity of any claim to compensation by the Supplier.

11. Delays not due to one party

Where a Delay is attributable in part to the Supplier's Default and in part to a Customer's Default, the parties shall negotiate in good faith with a view to agreeing a fair and reasonable apportionment of responsibility for the Delay. The parties agree that Delay Deductions shall only be recoverable subject to reductions to reflect the extent to which the Customer has contributed to the Delay.

12. Operational Services

12.1 The Supplier shall provide the Operational Services to the Customer [and each Authorised Service Recipient] from the Operational Services Commencement Date.

12.2 The Supplier shall ensure that each of the Operational Services:

(a) meets and satisfies the Service Requirements, the Specification, the Service Description, the Standards and Policies and the Service Levels; and

(b) is available for use by the [Customer OR Users] at all times during the Core Hours. The Supplier shall ensure that the Supplier's System is available to process the Customer's Data during the Core System Hours in such manner as may be required by the Service Requirements.

12.3 With effect from the Operational Services Commencement Date, the Customer shall make such parts of the Customer's Operating Environment available to the Supplier as the Supplier may reasonably require so as to enable it to provide the Operational Services to the Customer pursuant to this agreement, provided that the Supplier does not adversely impact any element of the Customer's Operating Environment. However, in such circumstances:

(a) all access shall be strictly limited to the part of the Customer's Operating Environment and to such of the Supplier's Personnel as is required for proper performance of the Supplier's obligations under this agreement; and

(b) the Supplier shall comply with all security, audit and other procedures and requirements of the Customer which are notified to it from time to time by the Customer in relation to access.

12.4 In the event of the Supplier's failure to provide any of the Operational Services, the Customer may, without prejudice to its other rights, require the Supplier to re-perform the applicable Operational Services.

13. Service Levels

13.1 The Supplier shall ensure that the Operational Services meet or exceed the Service Levels at all times from the Operational Services Commencement Date.

13.2 The Supplier shall provide the Customer with a monthly report detailing its performance in respect of each of the Service Levels.

13.3 If there is a Service Failure, the Supplier shall:

(a) notify the Customer immediately of the Service Failure;

(b) provide the Customer with a Remediation Plan in accordance with clause 48;

(c) deploy all additional resources and take all remedial action that is necessary to rectify or to prevent the Service Failure from recurring; and

(d) carry out the actions identified in Remediation Plan in accordance with its terms.

13.4 Subject to the limit set out in clause 44.2(b), the Supplier shall automatically credit the Customer with the applicable Service Credits. Service Credits shall either be shown as a deduction from the amount due from the Customer to the Supplier in the next invoice then due to be issued under this agreement, or the Supplier shall issue a credit note against a previous invoice and the amount for the Service Credits shall be repayable by the Supplier as a debt within [NUMBER] Working Days of issue of the credit note. [The parties agree that any such Service Credits have been calculated as, and are, a genuine pre-estimate of the loss likely to be suffered by the Customer.]

13.5 The Operational Services Managers shall have regular monthly meetings to monitor and review the performance of this agreement, the achievement of the Service Levels and the provision of the Services. Such meetings shall be minuted by the Customer's Operational Services Manager and copies of those minutes shall be circulated to and approved by both parties.

13.6 Prior to each monthly meeting, the Customer's Operational Services Manager shall notify the Supplier's Operational Services Manager, and vice versa, of any issues relating to the provision of the Operational Services for discussion at the monthly meeting. At the meeting, the parties shall agree a plan to address such issues. In the event of any issue being unresolved, or a failure to agree on the plan, the procedures set out in clause 48 shall apply. Progress in implementing the plan shall be included in the agenda for the next monthly meeting.

13.7 A review meeting to assess the performance of the Supplier in the delivery of the Operational Services shall be held at [six-monthly] intervals throughout the Term. Each meeting shall be attended by senior representatives of the Customer and of the Supplier, together with the Operational Services Managers.

13.8 The Customer and the Supplier shall review the Service Levels every [NUMBER] months throughout the Term and make any changes in accordance with the Change Control Procedure to reflect changes in the Service Requirements.

14. Effect of Customer's Defaults during the operational phase

14.1 If the Supplier would have provided, or procured the provision of, the Operational Services in accordance with the Service Levels or this agreement, but has failed to do so as a result of a Customer's Default, the Supplier shall, subject to the provisions of clause 14.2, have the rights and relief set out in clause 14.3(b). 

14.2 The Supplier shall be required to notify the Customer as soon as it considers that a Customer's Default has arisen which is having, or which is likely to have, an adverse impact on the ability of the Supplier to deliver the Operational Services. If the Supplier fails to notify the Customer of the Customer's Default as soon as it occurs, the Supplier may only benefit from the provisions of clause 14.3(b) from the Working Day which precedes the Working Day on which it notifies the Customer of the Customer's Default.

14.3 The Supplier shall:

(a) use all reasonable endeavours to continue to provide the affected Operational Services in accordance with this agreement; and

(b) be entitled to be paid for the provision of the Operational Services which have been affected by the Customer's Default together with any additional proven and unmitigatable costs which directly relate to such Customer's Default.

14.4 The Customer may challenge any notice received from the Supplier pursuant to clause 14.2 if it believes, in its reasonable opinion, that the alleged Customer's Default should not prevent the Supplier from performing the Operational Services in accordance with the Service Levels and this agreement. Any resulting disputes regarding the occurrence or impact of a Customer's Default which cannot be resolved within [NUMBER] Working Days may be referred by either party for resolution in accordance with the Dispute Resolution Procedure.

15. Service improvement and technology refresh

15.1 The Supplier shall, at its own cost, submit a report to the Customer within [NUMBER] Working Days of the end of each Contract Year following the completion of the Implementation Services, which shall identify the emergence of new and evolving relevant technologies and processes which could improve the Operational Services. Such report shall be provided in sufficient detail to enable the Customer to evaluate properly the benefits of the new technology or process.

15.2 If the Customer wishes to incorporate any improvement identified by the Supplier pursuant to clause 15.1, the Customer shall send the Supplier a Change Request and the parties shall discuss the implementation of the associated Change in accordance with the Change Control Procedure provided always that if the Supplier's costs in providing the Operational Services to the Customer are reduced as a result of any business change implemented by the Customer, [PERCENTAGE]% of the cost savings shall be passed on to the Customer by way of a consequential and immediate reduction in the Charges for the Operational Services.

16. Supplier's System

16.1 The Supplier warrants that it has, and that each Sub-Contractor has, obtained ISO 14000/14001 certification for its environmental management and shall comply with, and maintain, such certification requirements.

16.2 The Supplier shall, at its own cost, provide for the carriage of all elements of the Supplier's System from and to the premises at which it is to be used in the provision of the Services. If any element of the Supplier's System is to be installed at the Customer's Premises, the Supplier shall ensure that it leaves such premises clean, tidy and free from damage.

16.3 All of the Supplier's property located on the Customer's Premises, including all elements of Supplier's System, shall remain at the sole risk and responsibility of the Supplier, except that the Supplier shall not in any circumstances be liable for the loss of or damage to any of the Supplier's property located on any Customer's Premises which is due to the negligent act or omission of the Customer.

16.4 The Supplier shall ensure that, at all times, its maintenance and operating procedures are sufficient to ensure that the Services are provided in accordance with the Service Levels.

17. Charging and invoicing

17.1 In consideration of the provision of the Services by the Supplier in accordance with the terms and conditions of this agreement, the Customer shall pay the Charges to the Supplier in accordance with the Payment Plan.

17.2 The Supplier shall invoice the Customer for payment of the Charges at the time the Charges are expressed to be payable in accordance with the Payment Plan. All invoices shall be directed to the Customer's Representative. Any such invoices shall take into account any Delay Deductions and Service Credits which have been accrued in the previous period.

17.3 The Customer shall pay the Charges which have become payable in accordance with the Payment Plan within [NUMBER] days of receipt of an undisputed invoice from the Supplier (Due Date).

17.4 The Implementation Service Charges are fixed. The Supplier may, however, increase the Operational Service Charges on an annual basis with effect from each anniversary of the Operational Service Commencement Date in line with the percentage increase in the [Retail Prices Index OR Average Earnings Index] in the preceding 12-month period. The first such increase shall take effect at the beginning of the second Contract Year and shall be [based on] the latest available figure for the percentage increase in the [Retail Prices Index OR Average Earnings Index] at the beginning of the last month of the previous Contract Year.

17.5 If the Customer receives an invoice which it reasonably believes includes a sum which is not valid and properly due:

(a) the Customer shall notify the Supplier in writing as soon as reasonably practicable;

(b) the Customer's failure to pay the disputed Charges shall not be deemed to be a breach of this agreement;

(c) the Customer shall pay the balance of the invoice which is not in dispute by the Due Date; 

(d) to the extent that the Customer is obliged, following resolution of the dispute, to pay an amount, then the Supplier may charge interest in accordance with clause 17.8 from the original Due Date until the date of payment;

(e) to the extent that the Supplier is obliged to refund an amount to the Customer, interest shall be added to that amount in accordance with clause 17.8; and

(f) once the dispute has been resolved, where either party is required to make a balancing payment, it shall do so within [NUMBER] Working Days and, where the Supplier is required to issue a credit note, it shall do so within [NUMBER] Working Days.

17.6 The Supplier shall maintain complete and accurate records of, and supporting documentation for, all amounts which may be chargeable to the Customer pursuant to this agreement. Such records shall be retained for inspection by the Customer for [NUMBER] years from the end of the Contract Year to which the records relate or in relation to the Implementation Service Charges, from the date of the last payment in respect thereof.

17.7 The Supplier shall not suspend the supply of the Services if any payment is overdue unless it is entitled to terminate this agreement under clause 47.5 for failure to pay undisputed charges. 

17.8 If a party fails to make any payment due to [the OR any] other party under this agreement by the due date for payment, then[, without limiting the other party's remedies under clause 47,] the defaulting party shall pay interest on the overdue amount at the rate of [4]% per annum above [FULL NAME OF BANK]'s base rate from time to time. Such interest shall accrue on a daily basis from the due date until actual payment of the overdue amount, whether before or after judgment. The defaulting party shall pay the interest together with the overdue amount.]

17.9 [In relation to payments disputed in good faith, interest under this clause is payable only after the dispute is resolved, on sums found or agreed to be due, from [the due date OR [NUMBER] days after the dispute is resolved] until payment.]

17.10 Except as otherwise provided, the parties shall each bear their own costs and expenses incurred in respect of compliance with their obligations under this agreement.

17.11 All sums payable by either party under this agreement shall be paid in sterling.

17.12 The Charges are stated exclusive of VAT, which shall be added at the prevailing rate as applicable and paid by the Customer following delivery of a valid VAT invoice. The Supplier shall indemnify the Customer against any liability (including any interest, penalties or costs incurred) which is levied, demanded or assessed on the Customer at any time in respect of the Supplier's failure to account for, or to pay, any VAT relating to payments made to the Supplier under this agreement.

17.13 The Customer may retain or set off any sums owed to it by the Supplier which have fallen due and payable against any sums due to the Supplier under this agreement [or any other agreement pursuant to which the Supplier or any Associated Company of the Supplier provides goods or services to the Customer or any member of the Customer's Group].

18. Benchmarking

18.1 The Customer may, by written notice, require a Benchmark Review of any or all of the Charges, the Services and for the Service Levels in accordance with the provisions of Schedule 9.

18.2 The first Benchmark Review may be requested by the Customer to occur at any time following the [NUMBER] anniversary of the Operational Services Commencement Date. The Customer may not request a subsequent Benchmark Review until a period of [NUMBER] months has expired from the date of the last Benchmarking Report.

18.3 Subject to clause 18.4, if any Benchmark Review determines that any or all of the Charges, Services and Service Levels do not represent Good Value (as defined in Schedule 9), the Customer may require the Supplier to reduce the Charges and/or implement improvements to the Services or Service Levels in accordance with the relevant Benchmarking Report within [NUMBER] months of receipt of the Benchmarking Report.

18.4 If the Supplier reasonably believes the Benchmarker has not complied with the provisions of Schedule 9 in any material respects, or that the Benchmarker has made a manifest error in determining the results of the Benchmark Review, the Supplier may dispute the Benchmarking Report and the matter shall be dealt with in accordance with the Dispute Resolution Procedure. 

18.5 Any amendment to the Charges, Services or Service Levels in accordance with any Benchmarking Report shall be documented by the parties using the Change Control Procedure without cost to the Customer.

19. Governance

The parties agree to manage this agreement through the governance structure more specifically detailed in Schedule 12.

20. Supply chain

20.1 The Supplier shall not sub-contract any of its obligations under this agreement without the Customer's prior written consent, which consent shall not be unreasonably withheld or delayed.

20.2 In order to help the Customer reach a decision on a proposed Sub-Contract, the Supplier shall provide the Customer with a copy of any proposed Sub-Contract, together with any other information that the Customer may reasonably require about the proposed Sub-Contractor (including whether the proposed Sub-Contractor is a Material Sub-Contractor) and the impact of the proposed Sub-Contract on this agreement.

20.3 The Customer has consented to the engagement of the Sub-Contractors listed in Schedule 6. 

20.4 The Supplier shall (unless otherwise agreed by the Customer in writing) ensure that each Material Sub-Contract includes:

(a) the right, under the Contracts (Rights of Third Parties) Act 1999, for the Customer to enforce the terms of that Sub-Contract as if it were the Supplier; and

(b) a provision enabling the Supplier to assign, novate or otherwise transfer any of its rights and obligations under the Sub-Contract to the Customer or any Replacement Supplier without restriction (including any need to obtain any consent or approval) or payment by the Customer.

20.5 The Supplier shall not terminate or materially amend the terms of any Sub-Contract without the Customer's prior written consent, which shall not be unreasonably withheld or delayed.

20.6 The Customer may require the Supplier to terminate a Sub-Contract where the acts or omissions of the relevant Sub-Contractor have given rise to the Customer's right of termination of this agreement pursuant to clause 47.1 or if there is a Change of Control of a Material Sub-Contractor.

20.7 If the Customer is able to obtain from any Sub-Contractor or any other third party more favourable commercial terms with respect to the supply of any goods, software or services used by the Supplier in the supply of the Services, then the Customer may:

(a) require the Supplier to replace its existing commercial terms with that person with the more favourable commercial terms obtained by the Customer in respect of the relevant item; or

(b) enter into a direct agreement with that Sub-Contractor or third party in respect of the relevant item, provided that the Customer makes the relevant item available to the Supplier where this is necessary for the Supplier to provide the Services.

20.8 If the Customer exercises either of its options pursuant to clause 20.7, then the Charges shall be reduced by an amount that is agreed in accordance with the Change Control Procedure.

20.9 Despite its right to sub-contract pursuant to this clause 20, the Supplier shall remain responsible for all acts and omissions of its Sub-Contractors and the acts and omissions of those employed or engaged by the Sub-Contractors as if they were its own. An obligation on the Supplier to do, or to refrain from doing, any act or thing shall include an obligation on the Supplier to procure that its employees, staff and agents and Sub-Contractors' employees, staff and agents also do, or refrain from doing, such act or thing.

21. Audits

21.1 The Supplier shall allow the Customer and any auditors of or other advisers to the Customer to access any of the Supplier's Premises, Supplier's Personnel and relevant records as may be reasonably required in order to:

(a) fulfil any legally enforceable request by any Regulatory Body; or

(b) undertake verifications of the accuracy of the Charges or identify suspected fraud; or 

(c) undertake verification that the Services are being provided and all obligations of the Supplier are being performed in accordance with this agreement; or

(d) undertake verification that the Supplier's System protects the integrity, operational availability, confidentiality and security of the Customer's Data; or

(e) undertake verification of the Security Policy.

21.2 The Customer shall use its reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Supplier or delay the provision of the Services by the Supplier and that, where possible, individual audits are co-ordinated with each other to minimise any disruption.

21.3 Subject to the Customer's confidentiality obligations, the Supplier shall provide the Customer (and its auditors and other advisers) with all reasonable co-operation, access and assistance in relation to each audit. 

21.4 The Customer shall provide at least [NUMBER] Working Days' notice of its intention to conduct an audit unless such audit is conducted in respect of a suspected fraud, in which event no notice shall be required.

21.5 The parties shall bear their own costs and expenses incurred in respect of compliance with their obligations under this clause 21, unless the audit identifies a material Default by the Supplier, in which case the Supplier shall reimburse the Customer for all its reasonable costs incurred in the course of the audit.

21.6 If an audit identifies that:

(a) the Supplier has failed to perform its obligations under this agreement, the provisions of clause 48 shall apply, provided that, if the audit demonstrates that the Supplier is failing to comply with any of its obligations under this agreement then, without prejudice to the other rights and remedies of the Customer, the Supplier shall take the necessary steps to comply with its obligations at no additional cost to the Customer;

(b) the Customer has overpaid any Charges, the Supplier shall pay to the Customer the amount overpaid within [NUMBER] days from the date of receipt of an invoice or notice to do so; and

(c) the Customer has underpaid any Charges, the Customer shall pay to the Supplier the amount of the under-payment within [NUMBER] days from the date of receipt of an invoice for such amount.

21.7 The Customer may increase the extent to which it monitors the conduct of the Operational Services if the Supplier fails to meet the Service Levels or fails to fulfil its other obligations under this agreement. The Customer shall give the Supplier prior notification of its intention to increase the level of its monitoring. The Supplier shall bear its own costs in complying with the Customer in relation to any monitoring which is conducted by the Customer pursuant to this clause 21.7.

22. Change control

 Any requirement for a Change shall be subject to the Change Control Procedure.

23. Key Personnel

23.1 Each party shall appoint the persons named as such in Schedule 11 as the individuals who shall be responsible for the matters allocated to such Key Personnel. The Key Personnel shall be those people who are identified by each party as being key to the success of the implementation and/or operation of the Services and who shall be retained on the implementation and/or operation of the Services for such time as a person is required to perform the role which has been allocated to the applicable Key Personnel. The Key Personnel shall have the authority to act on behalf of their respective party on the matters for which they are expressed to be responsible.

23.2 The Supplier shall not remove or replace any of the Key Personnel unless:

(a) requested to do so by the Customer; or

(b) the person is on long-term sick leave; or

(c) the element of the Services in respect of which the individual was engaged has been completed to the Customer's satisfaction; or

(d) the person resigns from their employment with the Supplier; or

(e) the Supplier obtains the prior written consent of the Customer.

23.3 The Supplier shall inform the Customer of the identity and background of any replacements for any of the Key Personnel as soon as a suitable replacement has been identified. The Customer shall be entitled to interview any such person and may object to any such proposed appointment within [NUMBER] Working Days of being informed of or meeting any such replacement if, in its reasonable opinion, it considers the proposed replacement to be unsuitable for any reason.

23.4 Each party shall ensure that the role of each of its Key Personnel is not vacant (in terms of a permanent representative) for more than [NUMBER] Working Days. Any replacement shall be as, or more, qualified and experienced as the previous incumbent and fully competent to carry out the tasks assigned to the Key Personnel whom he or she has replaced. A temporary replacement shall be identified with immediate effect from the Supplier or the Customer becoming aware of the role becoming vacant. 

23.5 Each party may require the other party to remove, or procure the removal of, any of its Key Personnel whom it considers, in its reasonable opinion, to be unsatisfactory for any reason which has a material impact on such person's responsibilities.

23.6 If the Supplier replaces the Key Personnel as a consequence of this clause 23, the cost of effecting such replacement shall be borne by the Supplier.

24. Supplier's Personnel

24.1 At all times, the Supplier shall ensure that:

(a) each of the Supplier's Personnel is suitably qualified, adequately trained and capable of providing the applicable Services in respect of which they are engaged;

(b) there is an adequate number of Supplier's Personnel to provide the Services properly;

(c) only those people who are authorised by the Supplier (under the authorisation procedure to be agreed between the parties) are involved in providing the Operational Services; and

(d) all of the Supplier's Personnel comply with all of the Customer's policies including those that apply to persons who are allowed access to the applicable Customer's Premises.

24.2 The Customer may refuse to grant access to, and remove, any of the Supplier's Personnel who do not comply with any such policies, or if they otherwise present a security threat.

24.3 The Supplier shall replace any of the Supplier's Personnel who the Customer reasonably decides have failed to carry out their duties with reasonable skill and care. Following the removal of any of the Supplier's Personnel for any reason, the Supplier shall ensure such person is replaced promptly with another person with the necessary training and skills to meet the requirements of the Services.

24.4 The Supplier shall ensure that the Supplier's Implementation Services Manager and the Supplier's Operational Services Manager are dedicated to the co-ordination of the management and operation of the Services, the performance of the Supplier's obligations under this agreement and the management of the Supplier's day-to-day relationship with the Customer.

24.5 The Supplier shall maintain up-to-date personnel records on the Supplier's Personnel engaged in the provision of the Services and, on request, provide reasonable information to the Customer on the Supplier's Personnel. The Supplier shall ensure at all times that it has the right to provide these records under Data Protection Legislation.

24.6 The Supplier shall use its [best OR reasonable] endeavours to ensure continuity of personnel and to ensure that the turnover rate of its staff engaged in the provision or management of the Services is at least as good at the prevailing industry norm for similar services, locations and environments.

25. Staff

25.1 The Customer and the Supplier have agreed the terms and conditions which shall apply in relation to Employees and Transferring Employees in Schedule 18 and both parties shall comply with the provisions of that Schedule 18.

25.2 The Customer and the Supplier have, in addition to the matters referred to in clause 25.1, agreed the terms and conditions which shall apply in relation to the pensions of Employees and Transferring Employees in Schedule 19 and both parties shall comply with the provisions of that Schedule 19.

26. Non-solicitation

26.1 Except in respect of any transfer of staff pursuant to Schedule 18, neither party shall (except with the prior written consent of the other party) directly or indirectly solicit or entice away (or attempt to solicit or entice away) from the employment of the other party any person employed or engaged by such other party in the provision of the Services or (in the case of the Customer) in the receipt of the Services at any time during the Term or for a further period of [12] months after the termination of this agreement other than by means of a national advertising campaign open to all comers and not specifically targeted at any of the staff of the other party.

26.2 If either the Supplier or the Customer commits any breach of clause 26.1, the breaching party shall, on demand, pay to the claiming party a sum equal to one year's basic salary or the annual fee that was payable by the claiming party to that employee, worker or independent contractor plus the recruitment costs incurred by the claiming party in replacing such person.

27. Transfer of Customer's Equipment and Assumed Contracts

27.1 With effect from the Operational Services Commencement Date the Customer shall:

(a) sell to Supplier with full title guarantee and free from all encumbrances and the Supplier shall purchase the Customer's Equipment; and

(b) subject to clause 27.5, transfer the benefit of the Assumed Contracts to the Supplier (subject to the burden attaching to each of them).

27.2 The aggregate purchase price of the Customer's Equipment is [INSERT AMOUNT]. Such sum shall be paid by the Supplier to the Customer by bank transfer on the Operational Services Commencement Date.

27.3 Risk and, subject to the Supplier complying with clause 27.2, title in the Customer's Equipment shall pass to the Supplier on the Operational Services Commencement Date.

27.4 The Supplier acknowledges that it has had the opportunity of inspecting the Customer's Equipment to satisfy itself as to the condition of the same and its suitability and sufficiency to perform the Operational Services in accordance with the provisions of clause 4. As such, the Customer sells the Customer's Equipment, "as is" and hereby excludes in relation to such equipment all representations (unless fraudulent), warranties and conditions and other contractual terms howsoever arising (whether by statute, common law or otherwise) (except that the items are free from encumbrances) to the maximum extent permitted by Applicable Law.

27.5 The Customer shall use all reasonable endeavours to assign, novate or transfer each of the Assumed Contracts with effect from the Operational Services Commencement Date to Supplier. If any consent of any third party is required to the assignment, novation or transfer of an Assumed Contract and has not been obtained at or prior to the Operational Services Commencement Date the Customer and the Supplier shall each use all reasonable endeavours to obtain that consent as soon as possible after the Operational Services Commencement Date. Unless or until any Assumed Contract is assigned, novated or transferred or any necessary consent is obtained, the parties shall work together, in good faith, to agree an alternative solution which may include the Supplier finding an alternative source of supply and/or the Customer holding the benefit of the relevant Assumed Contract as agent for the Supplier.

27.6 The Supplier undertakes to observe and fulfil all the Customer's obligations under and to perform the Assumed Contracts after the Operational Services Commencement Date and shall indemnify the Customer against any loss or damage which it may suffer as a result of the Supplier's breach of any of terms of the Assumed Contracts.

28. IPRs

28.1 Subject to clause 29 and clause 30:

(a) the Customer shall not acquire any right, title or interest in or to the IPRs of the Supplier or its licensors, including:

(i) the IPRs relating to the Supplier's Software;

(ii) the IPRs relating to the Third Party Software;

(iii) [the Project-Specific IPRs and the IPRs relating to Specially Written Software (unless otherwise agreed via the Change Control Procedure);] and

(iv) the Supplier's Background IPRs; and

(b) the Supplier shall not acquire any right, title or interest in or to the IPRs of the Customer or its licensors, including:

(i) the IPRs relating to the Customer's Software;

(ii) the IPRs relating to the Customer's documentation, processes and procedures;

(iii) the IPRs relating to the Customer's know-how;

(iv) [the Project-Specific IPRs and the IPRs relating to Specifically Written Software;]

(v) the IPRs relating to the Customer's Data;

(vi) the IPRs relating to the Database; and

(vii) the Customer's Background IPRs.

28.2 Where either party acquires, by operation of law, title to IPRs of the other referred to in clause 28.1, and this acquisition is inconsistent with the allocation of title set out in that clause 28.1, such IPRs shall be assigned by it to the other party on the request of the other party, whenever that request is made.

29. Project-Specific IPR and Specially Written Software

29.1 [The Supplier hereby grants a non-exclusive, assignable, irrevocable and perpetual licence (including the right to sub-license) to the Customer to Use the Project-Specific IPRs and the Specially Written Software. 

29.2 The Customer may only:

(a) assign its rights under clause 29.1 to a successor body to the Customer; and

(b) sub-license its rights under clause 29.1 to a Replacement Supplier, provided that the relevant Replacement Supplier gives an appropriate undertaking of confidentiality to the Supplier.

29.3 The parties acknowledge that there may be circumstances where they may agree that the Customer may own the IPRs resulting from the work performed by the Supplier as a result of a Change Control Procedure. In such circumstances, the applicable Change Control Note shall document the Customer's ownership and the Supplier hereby assigns all such IPRs to the Customer. In such circumstances, the Customer shall grant to the Supplier a licence of the relevant IPRs to enable the Supplier to provide the Services.

29.4 If requested to do so, the Supplier shall, at its expense, execute all documents and do all such acts as the Customer may require to perfect the assignment of the IPRs referred to in clause 29.3.

OR

29.5 The Supplier hereby assigns to the Customer, with full title guarantee, title to and all present and future rights and interest in the Project-Specific IPRs and the Specially Written Software, or shall procure that the first owner of the Project-Specific IPRs and the Specially Written Software assigns them to the Customer on the same basis.

29.6 If requested to do so by the Customer, the Supplier shall, without charge to the Customer, execute all documents and do all such acts as the Customer may require to perfect the assignment under clause 29.5, or shall procure that the owner of the Project-Specific IPRs and the Specially Written Software does so on the same basis.

29.7 The Customer shall grant to the Supplier a licence of the Project-Specific IPRs and the Specially Written Software during the Term to enable the Supplier to provide the Services.

29.8 The Supplier shall deliver to the Customer the Specially Written Software in both Source Code and object code forms within [NUMBER] Working Days of [SPECIFY] [and shall provide updates of the Source Code on each [new release of the Specially Written Software OR [SPECIFY PERIOD] on media that is reasonably acceptable to the Customer].]

30. Grant of licences

30.1 The Supplier hereby grants to the Customer, or shall procure the direct grant to the Customer of, a licence to Use the Supplier's Background IPRs, the Supplier's Software and the Third Party Software during the Term.

30.2 The Supplier shall, if requested by the Customer in accordance with Schedule 17, grant or procure the grant to the Customer and/or the Replacement Supplier of a licence to Use any of the Supplier's Software, the Supplier's Background IPRs and Third Party Software, subject to the Customer and/or the Replacement Supplier entering into confidentiality undertakings with the Supplier in a form reasonably acceptable to the Customer.

30.3 The Customer hereby grants to the Supplier a royalty-free, non-exclusive, non-transferable licence during the Term to use:

(a) the Customer's Software;

(b) the Customer's documentation, processes and procedures; and

(c) the Customer's Data and the Database, including the right to grant sub-licences to its Sub-Contractors, provided that any relevant Sub-Contractor has entered into a confidentiality undertaking with the Supplier in a form reasonably acceptable to the Customer.

30.4 The licence granted in clause 30.3 is granted solely to the extent necessary for performing the Services in accordance with this agreement. The Supplier shall not use the licensed materials for any other purpose.

30.5 The Supplier shall not have any right to use any of the Customer's names, logos or trade marks on any of its products or services without the Customer's prior written consent.

30.6 In the event of the termination or expiry of this agreement, the licences referred to in clause 30.1 and clause 30.3 and any licence granted in accordance with clause 30.5 shall terminate automatically and the Supplier shall deliver to the Customer all material licensed to the Supplier pursuant to clause 30.1, clause 30.3 or clause 30.5 in its possession or control. However, the licences granted pursuant to clause 30.2 shall continue in full force and effect.

31. Escrow

31.1 The Supplier shall, within 20 Working Days after the Operational Services Commencement Date, deposit the Source Code of the Software [other than the Specially Written Software] in escrow with [the National Computing Centre] on the basis of the terms set out in Schedule 21.

31.2 The Supplier shall ensure that the deposited version of the Source Code is the current version of the Software and that the deposited version is kept up to date as the Software is modified or upgraded. The Customer shall pay the deposit and maintenance fees under the escrow agreement and the Supplier shall pay the release fees under the escrow agreement.

31.3 Where the Supplier is unable to procure compliance with the provisions of clause 31.1 in respect of any Third Party Software, it shall provide the Customer with written evidence of its inability to comply with these provisions and shall agree with the Customer a suitable alternative to escrow that affords the Customer the nearest equivalent protection. The Supplier shall be excused from its obligations under clause 31.1 only to the extent that the parties have agreed on a suitable alternative. 

31.4 In circumstances where the Customer obtains the release of the Source Code from escrow, the Supplier hereby grants to the Customer (on behalf of itself and the Replacement Supplier) a perpetual, assignable, royalty-free and non-exclusive licence to use, support, modify and enhance the Source Code version of the Software to the extent necessary for the receipt of the Services or any Replacement Services.

32. Assignment of IPR in Databases

32.1 The Supplier hereby assigns to the Customer, with full title guarantee, title to and all present and future rights and interest in the Database, or shall procure that the first owner of the Database assigns it to the Customer on the same basis.

32.2 To the extent that it is necessary for the Customer to be able to fully utilise the Database both during and after the Term, the Supplier hereby grants to the Customer (on behalf of itself and the Replacement Supplier) and shall procure that any relevant third party licensor shall grant to the Customer, a perpetual, irrevocable, non-exclusive, assignable, royalty-free and global licence to use, sub-license and commercially exploit any Software or other IPRs which are embedded in, or which form an integral part of, the Database. 

33. Customer's Data

33.1 The Supplier acknowledges that the Customer's Data is the property of the Customer and the Customer reserves all IPRs which may, at any time, subsist in the Customer's Data. To the extent that any IPRs in any of the Customer's Data vest in the Supplier by operation of law, such IPRs shall be assigned by the Supplier to the Company by operation of this clause 33 immediately upon the creation of such Customer's Data.

33.2 The Supplier shall: 

(a) not delete or remove any proprietary notices or other notices contained within or relating to the Customer's Data;

(b) not alter, store, copy, disclose or use the Customer's Data, except as necessary for the performance by the Supplier of its obligations under this agreement or as otherwise expressly authorised by this agreement in compliance with the provisions of this agreement;

(c) preserve, so far as possible, the integrity of the Customer's Data and prevent any loss, disclosure, theft, manipulation or interception of the Customer's Data; 

(d) make secure back-up copies of the Customer's Data on such regular basis as is reasonable for the particular data concerned as required by the Disaster Recovery and Business Continuity Plan or as otherwise instructed by the Customer; and

(e) immediately notify the Customer if any of the Customer's Data is lost, becomes corrupted, is damaged or is deleted accidentally.

33.3 The Customer hereby grants to the Supplier, for the Term, a non-exclusive, non-transferable, royalty-free licence to use the Customer's Data solely for the purpose of meeting, and to the extent necessary to meet, its obligations under this agreement. The Supplier shall not:

(a) modify, amend, alter, remove, delete or enhance the Customer's Data without the prior written consent of the Customer; or

(b) make any copies of the Customer's Data without the prior written permission of the Customer.

33.4 To the extent that any Customer's Data is held or processed by the Supplier, the Supplier shall supply such Customer's Data to the Customer as may be requested by the Customer from time to time in the format specified by the Customer in accordance with Schedule 17.

33.5 On receipt or creation by the Supplier of any Customer's Data and during any collection, processing, storage and transmission by the Supplier of any Customer's Data, the Supplier shall take, and shall procure that each of the Supplier's Personnel shall take, all precautions necessary to preserve the security and integrity of the Customer's Data and to prevent any corruption or loss of the Customer's Data. 

34. IPR indemnity

34.1 The Supplier shall, at all times during and after the Term, indemnify the Customer and keep the Customer indemnified against all losses, damages, costs or expenses and other liabilities (including legal fees) incurred by, awarded against or agreed to be paid by the Customer arising from any IPR Claim except to the extent that such liabilities have resulted directly from the Customer's failure to properly observe its obligations under clause 34.2.

34.2 The Customer shall:

(a) notify the Supplier in writing of any IPR Claim;

(b) allow the Supplier to conduct all negotiations and proceedings and provide the Supplier with such reasonable assistance as is required by the Supplier, each at the Supplier's cost, regarding the IPR Claim; and

(c) not, without prior consultation with the Supplier, make any admission relating to the IPR Claim or attempt to settle it, provided that the Supplier considers and defends any IPR Claim diligently, using competent counsel and in such a way as not to bring the reputation of the Customer into disrepute.

34.3 If an IPR Claim is made, or the Supplier anticipates that an IPR Claim might be made, the Supplier may, at its own expense and sole option, either:

(a) procure for the Customer the right to continue using the part of the material which is subject to the IPR Claim; or

(b) replace or modify, or procure the replacement or modification of, such material, provided that:

(i) the performance and functionality of the replaced or modified item is at least equivalent to the performance and functionality of the original item;

(ii) the replaced or modified item does not have an adverse effect on any other Services or the Supplier's System;

(iii) there is no additional cost to the Customer; and

(iv) the terms of the agreement apply to the replaced or modified Services.

34.4 If the Supplier elects to modify or replace an item pursuant to clause 34.3(b) or to procure a licence in accordance with clause 34.3(a), but this has not avoided or resolved the IPR Claim, then the Customer may terminate this agreement by written notice with immediate effect.

34.5 The provisions of clause 34.1 to clause 34.4 (inclusive) shall not apply to any IPR Claim in respect of and to the extent that:

(a) any use by or on behalf of the Customer of the Software in combination with any item not supplied pursuant to this agreement gives rise to the IPR Claim; or

(b) the use by or on behalf of the Customer of the Software in a manner not reasonably to be inferred from the specification or requirements of the relevant materials to be provided pursuant to the terms of this agreement gives rise to the IPR Claim; or

(c) any modification carried out by or on behalf of the Customer to any item supplied by the Supplier under this agreement, if such modification is not authorised by the Supplier in writing, gives rise to the IPR Claim.

35. Data protection

35.1 With respect to the parties' rights and obligations under this agreement, the parties agree that the Customer is the Data Controller and that the Supplier is the Data Processor.

35.2 The Supplier shall:

(a) process the Personal Data only on behalf of the Customer (or, if so directed by the Customer, other members of the Customer's Group), only for the purposes of performing this agreement and only in accordance with instructions contained in this agreement [or received from the Customer from time to time];

(b) not otherwise modify, amend or alter the contents of the Personal Data or disclose or permit the disclosure of any of the Personal Data to any third party unless specifically authorised in writing by the Customer;

(c) at all times comply with the provisions of the Seventh Data Protection Principle set out in Schedule 1 of the Data Protection Act 1998 and, in so doing, provide a written description of the technical and organisational methods employed by the Supplier for processing Personal Data (within the timescales required by the Customer) and implement appropriate technical and organisational measures to protect the Personal Data against unauthorised or unlawful processing and against accidental loss, destruction, damage, alteration or disclosure;

(d) take reasonable steps to ensure the reliability of any of the Supplier's Personnel who have access to the Personal Data;

(e) obtain prior written consent from the Customer before transferring the Personal Data to any Sub-Contractors in connection with the provision of the Services;

(f) ensure that only those of the Supplier's Personnel who need to have access to the Personal Data are granted access to such data and only for the purposes of the performance of this agreement and all of the Supplier's Personnel required to access the Personal Data are informed of the confidential nature of the Personal Data and comply with the obligations set out in this clause 35;

(g) not publish, disclose or divulge any of the Personal Data to any third party (including for the avoidance of doubt the Data Subject itself) unless directed to do so in writing by the Customer;

(h) notify the Customer (within five Working Days) if it receives:

(i) a request from a Data Subject to have access to that person's Personal Data; or 

(ii) a complaint or request relating to the Customer's obligations under the Data Protection Legislation; or

(iii) any other communication relating directly or indirectly to the processing of any Personal Data in connection with this agreement;

(i) provide the Customer with full co-operation and assistance in relation to any complaint or request made in respect of any Personal Data, including by:

(i) providing the Customer with full details of the complaint or request;

(ii) complying with a data access request within the relevant timescales set out in the Data Protection Legislation but strictly in accordance with the Customer's instructions;

(iii) providing the Customer with any Personal Data it holds in relation to a Data Subject making a complaint or request within the timescales required by the Customer; and

(iv) providing the Customer with any information requested by the Customer;

(j) permit the Customer or its external advisers (subject to reasonable and appropriate confidentiality undertakings) to inspect and audit the Supplier's data processing activities and those of its agents, subsidiaries and sub-contractors and comply with all reasonable requests or directions by the Customer to enable the Customer to verify and procure that the Supplier is in full compliance with its obligations under this agreement; and

(k) subject to clause 35.3 not transfer Personal Data outside the European Economic Area without the prior written consent of the Customer.

35.3 Where the Customer consents to the transfer of Personal Data outside the European Economic Area (EEA), the Supplier shall comply with the following:

(a) the obligations of a Data Controller under the Eighth Data Protection Principle set out in Schedule 1 of the Data Protection Act 1998 by providing an adequate level of protection to any Personal Data that is transferred;

(b) if required by the Customer, to ensure that any entity located outside the EEA to which Personal Data is transferred to enters into the standard contractual clauses for the transfer of personal data from the EU to processors in third countries, a copy of which is included in Schedule [INSERT NUMBER]; and

(c) any other reasonable instructions notified to it by the Customer.

35.4 The Customer acknowledges that the Supplier is reliant on the Customer alone for direction as to the extent the Supplier is entitled to use and process the Personal Data. Consequently, the Supplier shall be entitled to relief from liability in circumstances where a Data Subject makes a claim or complaint with regards to the Supplier's actions to the extent that such actions directly result from instructions received from the Customer.

35.5 The parties shall, and the Supplier shall procure that each of the Sub-Contractors shall, comply at all times with the Data Protection Legislation and shall not perform their obligations under this agreement in such a way as to cause either party to breach any of its obligations under the Data Protection Legislation. The Supplier shall immediately notify the Customer in the event that it becomes aware of any breach of the Data Protection Legislation by the Supplier or any of the Sub-Contractors in connection with this agreement.

35.6 The Supplier shall, at all times during and after the Term, indemnify the Customer and keep the Customer indemnified against all losses, damages, costs or expenses and other liabilities (including legal fees) incurred by, awarded against or agreed to be paid by the Customer arising from any breach of the Supplier's obligations under this clause 35 except and to the extent that such liabilities have resulted directly from the Customer's instructions.

36. Confidentiality

36.1 Except to the extent set out in this clause 36, or where disclosure is expressly permitted elsewhere in this agreement, each party shall:

(a) treat the other party's Confidential Information as confidential; and

(b) not disclose the other party's Confidential Information to any other person without the owner's prior written consent. 

36.2 Clause 36.1 shall not apply to the extent that:

(a) such information was in the possession of the party making the disclosure, without obligation of confidentiality, prior to its disclosure; or 

(b) such information was obtained from a third party without obligation of confidentiality; or

(c) such information was already in the public domain at the time of disclosure otherwise than through a breach of this agreement; or 

(d) such information was independently developed without access to the other party's Confidential Information.

36.3 The Supplier may only disclose the Customer's Confidential Information to the Supplier's Personnel who are directly involved in the provision of the Services and who need to know the information. The Supplier shall ensure that such Supplier's Personnel are aware of, and comply with, these confidentiality obligations.

36.4 The Supplier shall not, and shall procure that the Supplier's Personnel do not, use any of the Customer's Confidential Information received otherwise than for the purposes of this agreement.

36.5 [At the written request of the Customer, the Supplier shall procure that each member of the Supplier's Personnel identified in the Customer's request signs a confidentiality undertaking prior to commencing any work in connection with this agreement.]

36.6 Nothing in this clause 36 shall prevent either party from using any techniques, ideas or know-how gained during the performance of this agreement in the course of its normal business to the extent that this use does not result in a disclosure of the other party's Confidential Information or an infringement of IPRs.

36.7 On the Termination Date, each party shall:

(a) return to the other party all documents and materials (and any copies) containing, reflecting, incorporating or based on the other party's Confidential Information;

(b) erase all the other party's Confidential Information from computer and communications systems and devices used by it, including such systems and data storage services provided by third parties (to the extent technically practicable); and

(c) certify in writing to the other party that it has complied with the requirements of this clause, provided that a recipient party may retain documents and materials containing, reflecting, incorporating or based on the other party's Confidential Information to the extent required by law or any applicable governmental or regulatory authority. The provisions of this clause shall continue to apply to any such documents and materials retained by a recipient party.

36.8 Except as expressly stated in this agreement, no party makes any express or implied warranty or representation concerning its Confidential Information.

37. Security requirements

37.1 The Supplier shall comply with the Security Policy.

37.2 The Customer shall notify the Supplier of any changes or proposed changes to the Security Policy.

37.3 Each party shall advise the other as soon as it becomes aware of any breach, or potential breach, of the Security Policy or any other breach, or potential breach, of security which may adversely affect the Services.

37.4 The Customer shall have the right, in its absolute discretion, to require the Supplier not to use specified individuals employed or engaged by the Supplier, or by a Sub-Contractor, in the performance of specified elements of the Services. The Customer shall not exercise this right in breach of any law.

37.5 If the Supplier believes that a change, or proposed change, to the Security Policy will have a material and unavoidable cost implication to the Services, it may submit a Change Request. The Supplier shall support such request by providing evidence of the cause of any increased costs and the steps that it has taken to mitigate those costs. Any change to the Charges shall then be agreed in accordance with the Change Control Procedure.

37.6 Unless a change to the Charges is agreed by the Customer pursuant to clause 37.5, the Supplier shall continue to perform the Services in accordance with its existing obligations.

37.7 The Supplier shall comply with, and shall procure that each of the Sub-Contractors complies with, the Customer's procedures for vetting personnel in respect of all Supplier's Personnel employed or engaged in the provision of the Services.

37.8 The Supplier shall, throughout the Term, use the latest versions of anti-virus software available from an industry accepted anti-virus software vendor to check for and delete Malicious Software from the Supplier's System.

37.9 Notwithstanding clause 37.8, the parties agree that if Malicious Software is found, each of them shall co-operate with the other to reduce the effect of the Malicious Software and, particularly if Malicious Software causes loss of operational efficiency or loss or corruption of the Customer's Data, assist each other to mitigate any losses and restore the Services to their original operating efficiency. The costs of complying with this clause 37.9 shall be apportioned between the parties on a pro rata basis according to fault.

38. Warranties and representations

38.1 Each party warrants, represents and undertakes that:

(a) it has full capacity and authority to enter into and to perform this agreement;

(b) this agreement is executed by a duly authorised representative of that party;

(c) there are no actions, suits or proceedings or regulatory investigations pending or, to that party's knowledge, threatened against or affecting that party before any court or administrative body or arbitration tribunal that might affect the ability of that party to meet and carry out its obligations under this agreement;

(d) once duly executed, this agreement will constitute its legal, valid and binding obligations;

(e) its Representative shall be authorised to carry out the matters for which they are expressed to be responsible in Schedule 11;

(f) it will ensure that the other party (and/or its nominee) shall acquire title to any assets sold or transferred to it (and/or its nominee) in the course of the provision of the Services or pursuant to the operation of the Exit Plan or pursuant to the operation of clause 27 (as the case may be) with full title guarantee and free from all encumbrances; and

(g) it will execute all documents and do all such acts as the other party may require to perfect the assignment of any IPR pursuant to the operation of the Exit Plan or pursuant to the operation of clause 29 (as the case may be).

38.2 The Supplier undertakes, warrants and represents on an ongoing basis that:

(a) the Supplier will perform and procure the performance of its obligations under this agreement in compliance with all Applicable Laws;

(b) it has, and will continue to hold, all consents and regulatory approvals necessary to provide the Services;

(c) it shall discharge its obligations under this agreement using personnel of required skill, experience and qualifications and with all due skill, care and diligence including in accordance with Best Industry Practice;

(d) it has, and will continue to have, all necessary rights in and to the Supplier's Software, the Third Party Software and the Supplier's Background IPRs, or any other materials made available by the Supplier or the Sub-Contractors to the Customer which are used to perform the Supplier's obligations under this agreement;

(e) the Supplier's System will be Date-Compliant and Euro-Compliant; and

(f) all Software used by or on behalf of the Supplier pursuant to this agreement will:

(i) be currently supported versions of that Software;

(ii) be free of material defects and errors; and

(iii) perform in accordance with the user manuals and the published specification for such Software. 

38.3 Both parties agree that the warranties set out in this clause 38 are in lieu of and exclude all other terms, conditions or warranties implied by statute, law or otherwise as to the merchantability, satisfactory quality of fitness for any particular purpose of the Services to the fullest extent permitted by law.

39. Guarantee

Within five Working Days of the Effective Date the Supplier shall procure that the Guarantor shall:

(a) execute and deliver to the Customer the Guarantee; and

(b) deliver to the Customer a certified copy of the board minutes of the Guarantor approving the execution of the Guarantee.

40. Compliance with Applicable Laws

40.1 The Supplier shall (at no additional cost to the Customer) at all times carry out and provide the Services in compliance with all Applicable Laws. The Supplier shall maintain such records as are necessary pursuant to such Applicable Laws and shall promptly on request make them available for inspection by any relevant authority that is entitled to inspect them and by the Customer (or its authorised representative).

40.2 The Supplier shall neither be relieved of its obligations to supply the Services in accordance with the terms of this agreement nor be entitled to an increase in the Charges as the result of:

(a) a General Change in Law; or

(b) a Specific Change in Law, provided always that the costs of complying with any Specific Change n Law which cannot clearly be anticipated as at the Effective Date shall be agreed pursuant to the Change Control Procedure.

40.3 Without prejudice to clause 40.1, the Supplier shall monitor and shall keep the Customer informed in writing of any changes in the Applicable Laws which may impact the Services and shall provide the Customer with timely details of measures it proposes to take and changes it proposes to make to comply with any such changes.

40.4 The Supplier shall consult with the Customer (and wherever possible agree with the Customer) on the manner, form and timing of changes it proposes to make to meet any changes in Applicable Laws where they would impact the Services. The Supplier shall not implement any change, without the Customer's prior written agreement, which would have an adverse effect on the Supplier's ability to provide the Services in accordance with the Service Levels.

40.5 Any change which impacts any of the Services including the Service Levels shall be agreed and documented in accordance with the Change Control Procedure.

40.6 Without prejudice to the rest of this clause 40, the Supplier shall use all reasonable endeavours to minimise any disruption caused by any changes in Applicable Laws introduced pursuant to this clause 40.

41. Anti-bribery

41.1 The Supplier shall [and shall procure that persons associated with it or other persons who are performing services [or providing goods] in connection with this agreement shall]:

(a) comply with all applicable laws, statutes, regulations[, and codes] relating to anti-bribery and anti-corruption (Relevant Requirements), including:

(i) the Bribery Act 2010 [; and]

(ii) [INSERT OTHER SPECIFIC RELEVANT RULES.]

(b) [not engage in any activity, practice or conduct which would constitute an offence under sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct had been carried out in the UK;]

(c) comply with the Customer's Ethics, Anti-bribery and Anti-corruption Policies (annexed to this agreement at Schedule 10 and [RELEVANT INDUSTRY CODE ON ANTI-BRIBERY]] [annexed to this agreement at Schedule 10, in each case as the Customer or the relevant industry body may update them from time to time (Relevant Policies).

(d) not do, or omit to do, any act that will cause or lead the Customer to be in breach of any of the Relevant Requirements or Relevant Policies;

(e) promptly report to the Customer any request or demand for any undue financial or other advantage of any kind received by the Supplier in connection with the performance of this agreement;

(f) have and shall maintain in place throughout the term of this agreement its own policies and procedures, including adequate procedures under the Bribery Act 2010, to ensure compliance with the Relevant Requirements, the Relevant Policies [and clause 41.1(b)], and will enforce them where appropriate;

(g) if requested, provide the Customer with any reasonable assistance, at the Customer's reasonable cost, to enable the Customer to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with any of the Relevant Requirements or Relevant Policies;

(h) within [INSERT] months of the date of this agreement, and annually thereafter, certify to the Customer in writing signed by an officer of the Supplier compliance with this clause 41 by the Supplier and all persons associated with it or other persons who are performing services [or supplying goods] in connection with this agreement. The Supplier shall provide such supporting evidence of compliance as the Customer may reasonably request.

41.2 The Supplier shall indemnify the Customer against any losses, liabilities, damages, costs (including legal fees) and expenses incurred by, or awarded against, the Customer as a result of any breach of this clause 41 by the Supplier [or any breach of provisions equivalent to this clause 41 in any Sub-Contract by any Sub-Contractor].

41.3 Additional audit and record keeping

(a) The record keeping, audit and other related terms and obligations set out in clause 17.6, clause 21, clause 24.5 and clause 40 shall equally apply to the Supplier's compliance with this clause 41 and, without limitation, shall extend to all payments made by the Supplier in connection with this agreement. 

(b) Without prejudice to clause 17.6, clause 21, clause 24.5 and clause 40 if the Customer reasonably suspects the Supplier or any person associated with the Supplier of breach of this clause 41, the Customer and its third party representatives shall have the right to immediately access and take copies of any records and any other information held at the Supplier's premises and to meet with the Supplier's personnel to audit the Supplier’s compliance with its obligations under this clause 41. The Supplier shall give all necessary assistance to the conduct of such audit during the term of this agreement and for a period of [three] years after termination of this agreement.

(c) The rights of audit granted in clause 17.6, clause 21, clause 24.5 and clause 40 and this clause 41.3 shall continue for [three] years after termination of this agreement.

41.4 The Supplier warrants and represents that: 

(a) [its responses to the Customer's anti-bribery and anti-corruption due diligence questionnaire are complete and accurate;]

(b) neither the Supplier nor any of its officers, employees [or other persons associated with it]:

(i) has been convicted of any offence involving bribery or corruption[, fraud or dishonesty];

(ii) [having made reasonable enquiries, so far as it is aware OR to the best of its knowledge,] has been or is the subject of any investigation, inquiry or enforcement proceedings by any governmental, administrative or regulatory body regarding any offence or alleged offence under the Relevant Requirements; or

(iii) has been or is listed by any government agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or other government contracts;

(c) [none of the officers or employees of the Supplier or any person associated with it or any other person who is performing services [or providing goods] in connection with this agreement is a foreign public official; and]

(d) [no foreign public official owns a direct or indirect interest in the Supplier or any person associated with it or any other person for whom the Supplier is responsible under clause 41.4(c) and no public official has any legal or beneficial interest in any payments made by the Customer under this agreement.]

41.5 The Supplier shall promptly notify the Customer if, at any time during the term of this agreement, its circumstances, knowledge or awareness changes such that it would not be able to repeat the warranties set out in clause 41.4 at the relevant time.

41.6 Breach of this clause 41 shall be deemed a material Default of this agreement, which is irredeemable, under clause 46.1(d).

41.7 If the Customer terminates this agreement for breach of this clause 41, the Supplier shall not be entitled to claim compensation or any further remuneration, regardless of any activities or agreements with additional third parties entered into before termination. 

41.8 Regardless of any other provision in this agreement, the Customer shall not be obliged to do, or omit to do, any act which would, in its reasonable opinion, put it in breach of any of the Relevant Requirements. 

41.9 No Sub-Contract shall be entered into without the prior written approval of the Customer under clause 20.

41.10 Any Sub-Contract shall be recorded in writing and shall: 

(a) without prejudice to clause 20.4(a), impose on and secure from the Sub-Contractor obligations, liabilities, undertakings, warranties, acknowledgements and grants of rights equivalent to those imposed on and secured from the Supplier in this clause 41[(except for this clause 41.10)] (Relevant Terms and Conditions) [in each case for the benefit of the Customer, such provisions to be directly enforceable by the Customer under the Contract (Rights of Third Parties) Act 1999 (1999 Act)]: 

(b) [include an undertaking from the Sub-Contractor in favour of the Customer (directly enforceable by the Customer under the 1999 Act) not to enter into any further Sub-Contract with any third party;]

(c) [include provisions, directly enforceable by the Customer under the 1999 Act, granting the Customer[ and its representatives]:

(i) the same direct access to the premises, records, information and personnel of the Sub-Contractor as the Customer has to the premises, records, information and personnel of the Supplier; and 

(ii) the same auditing rights in respect of the Sub-Contractor's compliance with the Relevant Terms and Conditions as the Customer has regarding the Supplier's compliance with this clause 41;]

(d) include provisions allowing termination of the Sub-Contract by the Supplier in accordance with clause 41.11(d) and a provision for automatic termination of the Sub-Contract in the event of, and at the same time as, the termination of this agreement. 

41.11 After any Sub-Contract has been entered into, the Supplier shall:

(a) within [30] days of it being entered into, provide the Customer with a copy of the Sub-Contract;

(b) without prejudice to clause 20.9, be responsible for the observance and performance by the Sub-Contractor of the Relevant Terms and Conditions, shall in all circumstances be directly liable to the Customer for any breach by the Sub-Contractor of any of the Relevant Terms and Conditions and shall constitute a material Default of this agreement, which is irredeemable, for the purpose of clause 47.1(d)(ii);  

(c) notify the Customer in the case of any such breach; and 

(d) without prejudice to clause 20.6, if the Sub-Contractor fails to perform or observe any of the Relevant Terms and Conditions, and if requested by the Customer, immediately give the Sub-Contractor notice, specifying the breach complained of, and: 

(i) where the breach is not capable of remedy, terminating the Sub-Contract immediately; or 

(ii) where the breach is capable of remedy, giving notice that the Sub-Contract is to terminate [30] days from the date of the notice being given unless the Sub-Contractor has remedied the breach within that period. 

41.12 For the purpose of this clause clause 41 the meaning of adequate procedures and foreign public official and whether a person is associated with another person shall be determined in accordance with section 7(2) of the Bribery Act 2010 (and any guidance issued under section 9 of that Act), sections 6(5) and 6(6) of that Act, and section 8 of that Act respectively [and, for the purpose of this clause 41, a person associated with the Supplier includes [but is not limited to] any Sub-Contractor].

42. Disaster recovery and business continuity

42.1 The Supplier shall ensure that it is able to implement the provisions of the Disaster Recovery and Business Continuity Plan at any time in accordance with its terms.

42.2 The Supplier shall test the Disaster Recovery and Business Continuity Plan on a regular basis (and, in any event, not less than once in every 12-month period). The Customer shall be entitled to participate in such tests as it may reasonably require. 

42.3 Following each test, the Supplier shall send to the Customer a written report summarising the results of the test and shall promptly implement any actions or remedial measures which the Customer considers to be necessary as a result of those tests.

42.4 The Supplier shall implement the Disaster Recovery and Business Continuity Plan in the event that the Operational Services are not available for more than [NUMBER] hours.

43. Force majeure

43.1 Subject to the remaining provisions of this clause 43, neither party to this agreement shall in any circumstances be liable to the other for any delay or non-performance of its obligations under this agreement to the extent that such non-performance is due to a Force Majeure Event.

43.2 In the event that either party is delayed or prevented from performing its obligations under this agreement by a Force Majeure Event, such party shall:

(a) give notice in writing of such delay or prevention to the other party as soon as reasonably possible, stating the commencement date and extent of such delay or prevention, the cause thereof and its estimated duration;

(b) use all reasonable endeavours to mitigate the effects of such delay or prevention on the performance of its obligations under this agreement; and

(c) resume performance of its obligations as soon as reasonably possible after the removal of the cause of the delay or prevention.

43.3 A party cannot claim relief if the Force Majeure Event is attributable to that party's wilful act, neglect or failure to take reasonable precautions against the relevant Force Majeure Event.

43.4 The Supplier cannot claim relief if the Force Majeure Event is one where a reasonable service provider should have foreseen and provided for the cause in question, or if it is attributable to a failure by the Supplier to comply with the provisions of the Disaster Recovery and Business Continuity Plan (unless such failure is also due to a Force Majeure Event affecting the operation of the Disaster Recovery and Business Continuity Plan).

43.5 As soon as practicable following the affected party's notification, the parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and to facilitate the continued performance of this agreement. Where the Supplier is the affected party, it shall take and/or procure the taking of all steps to overcome or minimise the consequences of the Force Majeure Event in accordance with Best Industry Practice.

43.6 The affected party shall notify the other party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected party to be unable to comply with its obligations under this agreement. Following such notification, this agreement shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event unless agreed otherwise by the parties.

43.7 The Customer may, during the continuance of any Force Majeure Event, terminate this agreement in accordance with clause 47.4 in the circumstances set out in that clause.

44. Limitations on liability

WARNING: You are strongly advised to read Drafting note, Limitations on liability (www.practicallaw.com/A dealing with this clause before use.

44.1 Neither party limits its liability for:

(a) death or personal injury caused by its negligence, or that of its employees, agents or sub-contractors; or

(b) fraud or fraudulent misrepresentation by it or its employees; or

(c) breach of any obligation as to title implied by statute; or

(d) any other act or omission, liability for which may not be limited under Applicable Law.

44.2 Subject to clause 44.1, the Supplier's total aggregate liability:

(a) in respect of the indemnities given by the Supplier in clause 34, clause 35 and Schedule 18 are unlimited;

(b) in respect of Services Credits, is limited, in each Contract Year, to [PERCENTAGE]% of the Operational Service Charges that are payable by the Customer in the applicable Contract Year;

(c) in respect of Delay Deductions, is limited to [PERCENTAGE]% of the Implementation Service Charges; and

(d) in respect of all other claims, losses or damages, whether arising from tort (including negligence), breach of statutory duty, restitution, breach of contract or otherwise under or in connection with this agreement, shall in no event exceed: 

(i) £[AMOUNT] for events arising in the period between the Effective Date and the Operational Services Commencement Date or, if greater, [PERCENTAGE]% of the Implementation Service Charges;

(ii) £[AMOUNT] for events arising in the first Contract Year or, if greater, [PERCENTAGE]% of the aggregate of the Implementation Service Charges and all other Charges payable under or pursuant to this agreement in the first Contract Year;

(iii) £[AMOUNT] for events arising in each subsequent Contract Year or, if greater, [PERCENTAGE]% of the aggregate Operational Service Charges payable under or pursuant to this agreement in the subsequent Contract Year in respect of which the claim arises.

44.3 Each of the liability caps set out in clause 44.2 and clause 44.6 shall operate as a separate liability cap for the matters covered by the liability cap in question.

44.4 Subject to clause 44.1 and clause 44.5, neither party shall in any circumstances be liable to the other party for:

(a) any indirect, special or consequential loss or damage; or

(b) any loss of profits , loss of business opportunities, loss of revenue or damage to goodwill (in each case whether arising as a direct or indirect results of the applicable cause of action). 

44.5 The provisions of clause 44.4 shall not limit the Customer's right to recover any of the following from the Supplier:

(a) additional operational and administrative costs and expenses arising from a Supplier's Default;

(b) wasted expenditure or charges rendered unnecessary and incurred by the Customer arising from a Supplier's Default;

(c) any additional cost of procuring and implementing Replacement Services in the event of a Supplier's Default;

(d) any loss of, corruption to or alteration of any Customer Data;

(e) any fines, expenses or other losses arising from a breach by the Supplier of any Applicable Laws;

(f) anticipated savings; and

(g) any loss of profits, business opportunity, revenue or goodwill which arises as a direct result of the Supplier's Default.

44.6 Subject to clause 44.1, the Customer's total aggregate liability:

(a) in respect of the indemnity given by the Customer in Schedule 18 is unlimited; and

(b) for all other Customer's Defaults (other than a failure to pay any of the Charges that are properly due and payable and for which the Customer shall remain fully liable), whether arising from tort (including negligence), breach of statutory duty, restitution, breach of contract or otherwise under or in connection with this agreement resulting in loss of or damage to the property or assets (including software, infrastructure, assets or equipment) of the Supplier, shall in no event exceed:

(i) £[AMOUNT] in the period between the Effective Date and the Operational Services Commencement Date or, if greater, [PERCENTAGE]% of the Implementation Service Charges;

(ii) £[AMOUNT] in the first Contract Year or, if greater, [PERCENTAGE]% of the aggregate of the Implementation Service Charges and all other Charges paid under or pursuant to this agreement in the first Contract Year;

(iii) £[AMOUNT] in each subsequent Contract Year or, if greater, [PERCENTAGE]% of the aggregate of the Charges paid under or pursuant to this agreement in the subsequent Contract Year in respect of which the claim arises.

44.7 Subject to the provisions of clause 44.8, the Delay Deductions and Service Credits shall be the exclusive financial remedy for the Customer for each Delay or Service Failure for which a Delay Deduction or Service Credit has been set, unless:

(a) a Delay represents a period of time beyond which the Delay Deduction for the particular Delay has been capped; or

(b) any failure to meet the Service Levels (either on an individual basis or in aggregate) constitutes a failure beyond that for which the Service Credits have been set; or

(c) the Customer is otherwise entitled to terminate this agreement for the Supplier's Default; or

(d) the failure to perform the Services in accordance with the Service Levels has arisen due to theft, gross negligence, fraud, fraudulent misrepresentation or wilful default; or

(e) the failure to perform the Services in accordance with the Service Levels results in a material and irredeemable corruption or loss of data, 

in which case the Customer may obtain such other remedies as may be available to it (including damages), either under this agreement or otherwise at law or in equity, including the right to terminate this agreement in accordance with clause 47.

44.8 The parties expressly agree that if any limitation or provision contained or expressly referred to in this clause 44 is held to be invalid under any applicable statute or rule of law, it shall, to that extent, be deemed omitted. If any party becomes liable for loss or damage which would otherwise have been excluded, that liability shall be subject to the other limitations and provisions set out in this clause 44.

44.9 Nothing in this agreement shall be taken as in any way reducing or affecting a general duty to mitigate loss suffered by a party.

45. Insurance

45.1 The Supplier shall maintain in force at least the following insurance policies with reputable insurance companies to cover its relevant potential liabilities in connection with this agreement:

(a) a public liability insurance policy with a limit of at least [£[AMOUNT] million per claim];

(b) a professional indemnity insurance policy with a limit of at least [£[AMOUNT] million per claim];

(c) employer's liability insurance with a limit of at least [£[AMOUNT] million] for claims arising from a single event or series of related events in a single calendar year; and

(d) product liability insurance with a limit of at least [£[AMOUNT] million] for claims arising from a single event or series of related events in a single calendar year.

45.2 The Supplier shall ensure that the Customer's interest is noted on each insurance policy, or that a generic interest clause has been included. On the written request of the Customer, the Supplier shall provide the Customer with a copy of each insurance policy. On the renewal of each policy, the Supplier shall promptly send a copy of the receipt of the premium paid by the Supplier to the Customer.

45.3 The Supplier shall, during the term of this agreement, and for a period of one year thereafter:

(a) administer the insurance policies and the Supplier's relationship with its insurers at all times to preserve the benefits for the Customer set out in this agreement;

(b) do nothing to invalidate any insurance policy or to prejudice the Customer's entitlement thereunder; and

(c) procure that the terms of such policies are not altered in such a way as to diminish the benefit of the policies for the Customer which are provided as at the Effective Date.

46. Warning Notices and increased monitoring

46.1 Without prejudice to the Customer's other rights or remedies, if at any time the Supplier has:

(a) committed a Default; or

(b) accrued [NUMBER] or more Critical Service Failures; or

(c) accrued [NUMBER] or more events giving rise to Service Credits in any [NUMBER] month period; or

(d) failed to achieve a Key Milestone by its Milestone Date, 

then the Customer may serve a Warning Notice on the Supplier, within [NUMBER] Working Days of the relevant event, setting out the matters giving rise to such notice and containing a reminder to the Supplier of the implications of such notice. Any such notice shall state on its face that it is a Warning Notice.

46.2 Without prejudice to the other rights or remedies of the Customer, if the Supplier receives a Warning Notice, the Customer may reasonably increase its monitoring of the Supplier until such time as the Supplier has demonstrated, to the reasonable satisfaction of the Customer, that it will perform (and is capable of performing) its obligations under this agreement. 

46.3 The Supplier may not increase the Charges to take account of any additional monitoring and shall promptly reimburse the Customer for any additional direct costs reasonably and necessarily incurred by the Customer in respect of any such additional monitoring.

47. Termination

47.1 Where the Customer wishes to terminate this agreement due to the Supplier's Default:

(a) subject to clause 48, the Customer may terminate this agreement, immediately or on the expiry of the notice period specified in the Termination Notice, by giving written notice to the Supplier if one or more of the circumstances set out in clause 47.1(d) occurs or exists;

(b) where the Customer is terminating this agreement for a material Default, it may rely on a single material Default or on a number of Defaults or repeated Defaults that, taken together, constitute a material Default;

(c) the Customer shall also inform the Supplier in the Termination Notice of the duration of the Termination Period during which it requires the Supplier to continue to provide, and/or procure the provision of, some or all of the Services. The Customer may extend or shorten such period by giving the Supplier at least 30 Working Days' notice; 

(d) the events which shall entitle the Customer to issue a Termination Notice are as follows:

(i) the Supplier is in material Default of this agreement and such Default is not remedied in accordance with the Remediation Plan Process; or

(ii) the Supplier is in material Default of this agreement, which is irremediable; or

(iii) the parties fail to agree the Remediation Plan in accordance with the Remediation Plan Process; or

(iv) the Supplier fails to implement or successfully complete the Remediation Plan in accordance with the Remediation Plan Process; or

(v) the circumstances referred to in clause 9.1 or clause 48.9 occur; or

(vi) the Supplier has committed [NUMBER] Critical Service Failure(s); or

(vii) the Supplier has accrued Service Credits and/or Delay Deductions in any period of [NUMBER] consecutive months, or any [NUMBER] months in any rolling 12-month period, in excess of £[AMOUNT]; or 

(viii) the Supplier has received more than [NUMBER] Warning Notices in any [NUMBER] month period; or 

(ix) an Insolvency Event affecting the Supplier occurs.

47.2 Where the Customer wishes to terminate this agreement for convenience: 

(a) the Customer may terminate this agreement for convenience at any time, in whole or in part, on giving not less than [NUMBER] months prior written notice to the Supplier;

(b) if, in the event that the Customer wishes to terminate this agreement for convenience, such termination takes effect before the end of the Initial Term, it shall be obliged to pay the Termination Compensation to the Supplier. The Termination Compensation shall be in full and final settlement of all liabilities of the Customer arising out of any termination of this agreement for the Customer's convenience by the Customer pursuant to clause 47.2(a).

47.3 The Customer may terminate this agreement by written notice without payment of any amount or penalty if there is a Change of Control of the Supplier to which the Customer reasonably objects, provided that the Customer serves its notice within three months of the date on which the Supplier informs the Customer (by written notice) of the Change of Control or on which the Customer otherwise becomes aware of the Change of Control.

47.4 The Customer may, during the continuance of any Force Majeure Event, terminate this agreement by written notice to the Supplier if a Force Majeure Event occurs that affects all or a substantial part of the Services and which continues for more than [NUMBER] Working Days.

47.5 The Supplier may terminate this agreement by giving the Customer written notice in the event that the Customer fails to pay an undisputed sum due to the Supplier under this agreement which, either singly or in aggregate, exceeds the Charges due and payable in the previous month and such failure continues for 60 days from receipt by the [Customer's Finance Director OR Customer] of notice of non-payment from the Supplier.

48. Remediation Plan Process

48.1 If the Supplier commits a Default and the Default is capable of remedy, the Customer may not terminate this agreement without first operating the Remediation Plan Process. If the Supplier commits such a Default, the Customer shall give a Remediation Notice to the Supplier which shall specify the Default in outline and the actions the Supplier needs to take with respect to remedying the Default.

48.2 The Customer shall be under no obligation to initiate the Remediation Plan Process if it issues a Termination Notice pursuant to clause 47.1(a) in the circumstances set out in clause 47.1(d)(ii), clause 47.1(d)(v), clause 47.1(d)(vi), clause 47.1(d)(vii), clause 47.1(d)(viii) or clause 47.1(d)(ix).

48.3 Within [NUMBER] Working Days of receipt of a Remediation Notice, the Supplier shall either:

(a) submit a draft Remediation Plan, even if it disputes that it is responsible for the matters which are the subject of the Remediation Notice; or

(b) inform the Customer that it does not intend to submit a Remediation Plan, in which event the Customer shall be entitled to serve a Termination Notice.

48.4 The Customer shall either approve the draft Remediation Plan within [NUMBER] Working Days of its receipt pursuant to clause 48.3, or it shall inform the Supplier why it cannot accept the draft Remediation Plan. In such circumstances, the Supplier shall address all such concerns in a revised Remediation Plan, which it shall submit to the Customer within [NUMBER] Working Days of its receipt of the Customer's comments. If no such notice is given, the Supplier's draft Remediation Plan shall be deemed to be agreed.

48.5 Once agreed, the Supplier shall immediately start work on the actions set out in the Remediation Plan.

48.6 If, despite the measures taken under clause 48.4, a Remediation Plan cannot be agreed within [NUMBER] Working Days then the Customer may elect to end the Remediation Plan Process and serve a Termination Notice.

48.7 If a Remediation Plan is agreed between the parties, but the Supplier fails to implement or successfully complete the Remediation Plan by the required remedial plan completion date, the Customer may:

(a) terminate this agreement by serving a Termination Notice; or

(b) give the Supplier a further opportunity to resume full implementation of the Remediation Plan; or 

(c) escalate any issues arising out of the failure to implement the Remediation Plan to the Supplier's Implementation Services Manager under the Dispute Resolution Procedure.

48.8 If, despite the measures taken under clause 48.7, the Supplier fails to implement the Remediation Plan in accordance with its terms, the Customer may elect to end the Remediation Plan Process and refer the matter for resolution by the Dispute Resolution Procedure or serve a Termination Notice.

48.9 The Customer shall not be obliged to follow the Remediation Plan Process if there is a repetition of substantially the same Default as had previously been addressed in a Remediation Plan within a period of [NUMBER] months following the conclusion of such previous Remediation Plan. In such event, the Customer may serve a Termination Notice.

49. Consequences of expiry and termination

49.1 Following the service of a Termination Notice for any reason, the Supplier shall continue to provide and/or procure the provision of the Operational Services to the required Service Levels, and shall ensure that there is no degradation in the standards of the Operational Services until the expiry of the Termination Period.

49.2 The Supplier shall comply with its obligations set out in paragraph 3 of Schedule 18 and in Error! Reference source not found. of Schedule 19.

49.3 On the Termination Date, the Supplier shall:

(a) repay to the Customer any amount which it may have been paid in advance in respect of Services not provided or procured by the Supplier as at the Termination Date; and

(b) [provide access, during normal working hours, to the Customer and/or the Replacement Supplier for up to 12 months after the expiry or termination of this agreement to:

(i) such information relating to the Services as remains in the possession or control of the Supplier; and

(ii) such members of the Supplier's Personnel as have been involved in the design, development and provision of the Services and who are still employed by the Supplier, provided that the Customer and/or the Replacement Supplier shall pay the reasonable costs of the Supplier actually incurred in responding to requests for access under this clause 49.3(b) unless this agreement has been terminated by the Customer pursuant to clause 47.1 or clause 47.3 in which event such costs shall be for the sole account of the Supplier].

49.4 The provisions of clause 1, clause 4.4, clause 4.5, clause 6.7, clause 9.4, clause 10.2, clause 13.4, clause 17.12, clause 17.13, clause 21, clause 26, clause 27.6, clause 28, clause 29.1, clause 29.2, clause 29.4, clause 29.5, clause 29.6, clause 30.2, clause 30.5, clause 30.6, clause 31.4, clause 32, clause 33.1, clause 33.4, clause 34, clause 35, clause 36, clause 38.1(f), clause 38.1(g), clause 38.2(d), clause 38.3, clause 41.2, clause 41.3, clause 41.7, clause 41.11(b), clause 44, clause 45.3, clause 47.2(b), clause 49, clause 50, clause 51, clause 54, clause 55, clause 57, clause 59, clause 60, clause 61, clause 62, clause 63, clause 64, clause 67 and the provisions of Schedule 8, Schedule 17, Schedule 18 and Schedule 19 shall survive the termination for any reason or expiry of this agreement.

50. Exit and service transfer

50.1 In the event of the termination or expiry of this agreement for any reason the Supplier shall provide the Transitional Assistance Services to the Customer in accordance with the requirements of the Exit Plan and both parties shall comply with their respective obligations set out in Schedule 17. The Supplier shall co-operate with the Customer and/or the Replacement Supplier to the extent reasonably required to facilitate the smooth migration of the Operational Services from the Supplier to the Customer and/or the Replacement Supplier.

50.2 The Customer shall pay the Transitional Services Charges in respect of the provision of the Transitional Assistance Services, except in circumstances where the Customer has terminated this agreement pursuant to clause 47.1.

50.3 The Supplier shall, within six months after the Effective Date, produce an Exit Plan based on the principles set out in Schedule 17 for the orderly transition of the Services from the Supplier to the Customer and/or any Replacement Supplier in the event of any termination or expiry of this agreement. Within [NUMBER] Working Days after the submission of that Exit Plan, the parties shall meet and use all reasonable endeavours to agree the contents of that Exit Plan, based on the principles set out in Schedule 17. If the parties are unable to agree the contents of the Exit Plan within that [NUMBER] Working Day period, the principles set out in Schedule 17 shall apply and either party may refer the Dispute for resolution in accordance with the Dispute Resolution Procedure.

50.4 The Supplier shall update the Exit Plan no less than once during each Contract Year to reflect changes in the Services and shall keep the Exit Plan under continuous review. Following each update, the Supplier shall submit the revised Exit Plan to the Customer for review. Within [NUMBER] Working Days after the submission of the revised Exit Plan, the parties shall meet and use all reasonable endeavours to agree the contents of the revised Exit Plan, based on the principles set out in Schedule 17 and the changes that have occurred in the Services since the Exit Plan was last agreed. If the parties are unable to agree the contents of the revised Exit Plan within that [NUMBER] Working Day period, the previous version shall continue to apply and either party may refer the Dispute for resolution in accordance with the Dispute Resolution Procedure. 

50.5 Until the agreement of the Exit Plan, the Supplier shall provide the Transitional Assistance Services in accordance with the principles set out in Schedule 17 and the last-approved version of the Exit Plan (insofar as this still applies) to the Customer in good faith. The Supplier shall ensure that it is able to implement the Exit Plan at any time.

50.6 In addition, within [30] days after service of a Termination Notice by either party or [six months] prior to the expiration of this agreement, the Supplier shall update the Exit Plan into a final form that could be implemented immediately and in doing so, provide as much detail as is appropriate given the nature of the termination or expiry and the timing of termination, so that such Exit Plan can be submitted to the Customer for review and approval. The parties shall meet and use their respective reasonable endeavours to agree the contents of such Exit Plan based on the principles set out in Schedule 17. Until the agreement of the updated Exit Plan, the Supplier shall provide the Transitional Assistance Services in accordance with the last-approved version of the Exit Plan (insofar as this still applies) to the Customer in good faith.

51. Multi-tiered dispute resolution procedure

51.1 The parties shall attempt, in good faith, to resolve any Dispute promptly by negotiation which shall be conducted as follows:

(a) if, in the opinion of either party, a Dispute arises, the party in question may give written notice to the other party that a dispute has arisen (Dispute Notice);

(b) the referring party shall, in the first instance, refer the Dispute to the Implementation Services Managers or Operational Services Managers of each of the parties for resolution; and

(c) if the Dispute cannot be resolved by the Implementation Services Managers or Operational Services Managers of the parties within 14 days after the Dispute Notice, either party may refer the Disputes to the Customer's Representative and the Supplier's Representative for resolution. d

51.2 If the Customer's Representative and the Supplier's Representative are unable, or fail, to resolve the Dispute within 14 days following referral of the Dispute to them, the parties may attempt to resolve the Dispute by mediation in accordance with clause 51.3.

51.3 If, within 30 days of the Dispute Notice, the parties have failed to agree on a resolution, either party may refer any Dispute for mediation pursuant to this clause 51.3, but neither shall be a condition precedent to the commencement of any court proceedings, and either party may issue and commence court proceedings prior to or contemporaneously with the commencement of mediation. The following provisions shall apply to any such reference to mediation:

(a) the reference shall be a reference under the Model Mediation Procedure (MMP) of the Centre of Dispute Resolution (CEDR) for the time being in force;

(b) both parties shall, immediately on such referral, co-operate fully, promptly and in good faith with CEDR and the mediator and shall do all such acts and sign all such documents as CEDR or the mediator may reasonably require to give effect to such mediation, including an agreement in, or substantially in, the form of CEDR's Model Mediation Agreement for the time being in force; and

(c) to the extent not provided for by such agreement of the MMP:

(i) the mediation shall commence by either party serving on the other written notice setting out, in summary form, the issues in dispute and calling on that other party to agree the appointment of a mediator; and

(ii) the mediation shall be conducted by a sole mediator (which shall not exclude the presence of a pupil mediator) agreed between the parties or, in default of agreement, appointed by CEDR.

51.4 Notwithstanding clause 51.3, if and to the extent that the parties do not resolve any Dispute or any issue in the course of any mediation, either party may commence or continue court proceedings in respect of such unresolved Dispute or issue.

51.5 Nothing in this clause 51 shall prevent either party from instigating legal proceedings where an order for an injunction, disclosure or legal precedent is required.

51.6 Without prejudice to the Customer's right to seek redress in court, the Supplier shall continue to provide the Services and to perform its obligations under this agreement notwithstanding any Dispute or the implementation of the procedures set out in this clause 51.

52. Assignment and other dealings

52.1 The Supplier shall not assign, novate, transfer, mortgage, charge, subcontract, declare a trust over or deal in any other manner with any of its rights and obligations under this agreement without the prior written consent of the Customer (such consent shall not be unreasonably withheld or delayed).

52.2 The Customer may assign, novate, mortgage, charge, declare a trust over or deal in any other manner with any or all of its rights under this agreement:

(a) to any member of the Customer's Group, provided that it gives prior written notice of such dealing to the Supplier.

(b) to a third party, provided that it obtains the Supplier's prior written consent, such consent not to be unreasonably withheld or delayed. In the case of a novation by the Customer to a third party, the novation will on the basis that the third party assumes all rights and obligations of the Customer from the effective date of the novation, provided that:

(i) the Customer shall remain fully responsible for all liabilities arising prior to effective date of the novation;

(ii) the third party has, in the reasonable opinion of the Supplier, sufficient resources to meet the ongoing financial obligations of the Customer; and

(iii) the Supplier is otherwise willing to provide the Services to that third party. 

52.3 A change in the legal status of the Customer shall not affect the validity of this agreement and this agreement shall be binding on any successor body to the Customer.

53. Variation

53.1 No variation of this agreement shall be effective unless it is in writing and signed by the parties (or their authorised representatives).

53.2 Any variation pursuant to clause 53.1 (including any variation agreed in accordance with the Change Control Procedure) shall be notified by the Supplier to the Guarantor.

54. Waiver

54.1 A waiver of any right or remedy under this agreement or by law is only effective if given in writing and shall not be deemed a waiver of any subsequent breach or default.

54.2 A failure or delay by a party to exercise any right or remedy provided under this agreement or by law shall not constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict any further exercise of that or any other right or remedy. No single or partial exercise of any right or remedy provided under this agreement or by law shall prevent or restrict the further exercise of that or any other right or remedy.

55. Rights and remedies

[Except as expressly provided in this agreement, the OR The] rights and remedies of the Customer provided under this agreement are in addition to, and not exclusive of, any of its rights or remedies provided by law.

56. No partnership or agency

Nothing in this agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the parties, constitute any party the agent of another party, or authorise any party to make or enter into any commitments for or on behalf of any other party .

57. Announcements

57.1 The Supplier undertake (except as may be required by law or in order to instruct professional advisers in connection with this agreement) not to:

(a) disclose or permit disclosure of any details of this agreement to the news, media or any third party other than its Sub-Contractors; or

(b) disclose that the Customer is a customer or client of the Supplier; or

(c) use the Customer's name or brand in any promotion or marketing or announcement, without the Customer's prior written consent.

57.2 No party shall make, or permit any person to make, any public announcement concerning this agreement without the prior written consent of the other parties (such consent not to be unreasonably withheld or delayed), except as required by law, any governmental or regulatory authority (including, without limitation, any relevant securities exchange), any court or other authority of competent jurisdiction.

57.3 Each party acknowledges to the other that nothing in this agreement, either expressly or by implication, constitutes an endorsement of any products or services of the other party (including the Services and the Supplier's System) and each party agrees not to conduct itself in such a way as to imply or express any such approval or endorsement.

58. Severance

58.1 If any provision or part-provision of this agreement is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted. Any modification to or deletion of a provision or part-provision under this clause shall not affect the validity and enforceability of the rest of this agreement.

58.2 If [one party gives notice to the other of the possibility that] any provision or part-provision of this agreement is invalid, illegal or unenforceable, the parties shall negotiate in good faith to amend such provision so that, as amended, it is legal, valid and enforceable, and, to the greatest extent possible, achieves the intended commercial result of the original provision.

59. Further assurance

[At its own expense, each OR Each] party shall, and shall use all reasonable endeavours to procure that any necessary third party shall, [promptly] execute and deliver such documents and perform such acts as may [reasonably] be required for the purpose of giving full effect to this agreement.

60. Entire agreement

60.1 This agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.

60.2 Each party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement. Subject to clause 44.1, each party agrees that it shall have no claim for innocent or negligent misrepresentation [or negligent misstatement] based on any statement in this agreement.

61. Third party rights

61.1 For the purpose of this clause 61, Rights shall refer to the benefit of any of the following:

(a) a right of the Customer under this agreement; or

(b) an obligation on the Supplier under this agreement; or 

(c) a warranty or other representation by the Supplier under this agreement.

61.2 This agreement shall confer the Rights on each Authorised Service Recipient without, in each case, any additional charge to the Customer or any Authorised Service Recipient. Subject to the prior written consent of the Customer (such consent to be provided in its absolute discretion), an Authorised Service Recipient may enforce in its own capacity such Rights pursuant to this agreement. 

61.3 Notwithstanding clause 61.2, it is expressly agreed that the parties may rescind or vary this agreement without the consent of any other person who has the right to enforce the terms of this agreement notwithstanding that such rescission or variation may extinguish or alter that person's entitlement under that right.

61.4 Subject to clause 61.2, this agreement does not create, and shall not be construed as creating, any right under the Contracts (Rights of Third Parties) Act 1999 which is enforceable by any person who is not party to this agreement.

62. Notices

62.1 A notice given to a party under or in connection with this agreement shall be in writing and sent to the party at the address or DX number or to the fax number given in this agreement or as otherwise notified in writing to the other party.

62.2 The following table sets out methods by which a notice may be sent and, if sent by that method, the corresponding deemed delivery date and time:

		Delivery method

		Deemed delivery date and time



		Delivery by hand.

		On signature of a delivery receipt [or at the time the notice is left at the address].



		Pre-paid first class post or other next working day delivery service[ providing [proof of postage OR proof of delivery]]. 

		[9.00 am] on the [second] Working Day after posting [or at the time recorded by the delivery service].



		Pre-paid airmail[ providing [proof of postage OR proof of delivery]].

		[[9.00 am] on the [fifth] Working Day after posting [or at the time recorded by the delivery service.]

OR

[INSERT TIME AND DATE].



		Fax.

		At the time of transmission.



		Document exchange (DX).

		[9.00 am] on the [second] Working Day after being put into the DX.





62.3 For the purpose of clause 62.2 and calculating deemed receipt:

(a) all references to time are to local time in the place of deemed receipt; and

(b) if deemed receipt would occur in the place of deemed receipt on a Saturday or Sunday or a public holiday when banks are not open for business, deemed receipt is deemed to take place at 9.00 am on the day when business next starts in the place of receipt.

62.4 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.

62.5 A notice given under this agreement is not valid if sent by email.

63. Governing law

This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.

64. Jurisdiction

[Each party irrevocably agrees that the courts of England and Wales shall have [exclusive OR non-exclusive] jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

65. Counterparts

65.1 This agreement may be executed in any number of counterparts, each of which when executed [and delivered] shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.

65.2 [Transmission of [an executed counterpart of this agreement (but for the avoidance of doubt not just a signature page) OR the executed signature page of a counterpart of this agreement] by (a) fax or (b) email (in PDF, JPEG or other agreed format) shall take effect as delivery of an executed counterpart of this agreement. If either method of delivery is adopted, without prejudice to the validity of the agreement thus made, each party shall provide the others with the original of such counterpart as soon as reasonably possible thereafter.]

65.3 [No counterpart shall be effective until each party has executed [and delivered] at least one counterpart.]

66. Inadequacy of damages

Without prejudice to any other rights or remedies that the Customer may have, the Supplier acknowledges and agrees that damages alone would not be an adequate remedy for any breach of the terms of this agreement by the Supplier. Accordingly, the Customer shall be entitled to the remedies of injunction, specific performance or other equitable relief for any threatened or actual breach of the terms of this agreement.

67. Language 

67.1 This agreement is drafted in the English language. If this agreement is translated into any other language, the English language version shall prevail.

67.2 [Any notice given under or in connection with this agreement shall be in the English language. All other documents provided under or in connection with this agreement shall be in the English language, or accompanied by a certified English translation. If such document is translated into any other language, the English language version shall prevail [unless the document is a constitutional, statutory or other official document].]

Schedule 1 Service Requirements

Schedule 2 Service Description

Schedule 3 Implementation Plan

Schedule 4 Authorised Service Recipients

Schedule 5 Service Levels

Schedule 6 Sub-Contractors

		Name and address of Sub-Contractor

		Registered address and company number

		Product/service description

		Term of Sub-Contract

		[If the Sub-Contract is a Material Sub-Contract, price expressed as a percentage of total projected Charges over lifetime of this agreement]



		 

		 

		 

		 

		 



		 

		 

		 

		 

		 





Schedule 7 Customer's Responsibilities

In order to facilitate the provision of the Services by the Supplier, the Customer shall (in addition to those Customer responsibilities and obligations identified elsewhere in this agreement), be responsible for the following:

1. Access

The Customer shall:

(a) provide the Supplier with access to appropriate members of the Customer's staff, as such access is reasonably requested by the Supplier, in order for the Supplier to discharge its obligations under this agreement;

(b) respond to and provide such documentation, data and other information as the Supplier reasonably requests in order for the Supplier to perform its obligations under this agreement;

(c) to the extent that the following are not expressly provided for elsewhere in this agreement, using its reasonable endeavours, respond to requests for information in a prompt and timely manner, where such requests are reasonably made by or on behalf of the Supplier to enable the Supplier to comply with its obligations under this agreement;

(d) subject to their compliance with the Security Policy, provide such access for any of the Supplier's Personnel to the relevant Customer's Premises during the Customer's normal working hours in each Working Day as may be reasonably required in connection with the provision of the Services and at such other hours as may be arranged in advance; and

(e) provide free of charge all electric power, office space, lighting and heating at the Customer's Premises and the provision of normal office services reasonably needed by the Supplier's Personnel to perform the Services (but excluding any secretarial support, typing and photocopying facilities required to produce the Documentation, for which the Supplier is responsible).

2. Customer's Premises

In relation to the Customer's Premises:

(a) the Customer shall, subject to their compliance with the Security Policy, provide the Supplier (and its Sub-Contractors) with access to such parts of the Customer's Premises as the Supplier reasonably requires for the purposes only of properly providing the Services;

(b) the Customer shall provide the Supplier with such accommodation and facilities in the Customer's Premises as is specified in Schedule 20 or which is otherwise agreed by the parties from time to time;

(c) subject to the requirements of clause 49 and the Exit Plan, in the event of the expiry or termination of the agreement, the Customer shall on reasonable notice provide the Supplier with such access as the Supplier reasonably requires to the Customer's Premises to remove any of the Supplier's Equipment. All such equipment shall be promptly removed by the Supplier; and

(d) the Supplier shall notify the Customer immediately upon becoming aware of any damage caused by the Supplier, its agents, employees or Sub-Contractors to any property of the Customer, to any of the Customer's Premises or to any property of any other recipient of the Services in the course of providing the Services.

3. Data migration

The Customer shall: 

(a) identify and agree with the Supplier the source, systems and processes required for the extraction and transfer of the Customer's Data onto the Supplier's System; and

(b) provide such assistance as the Supplier reasonably requests in identifying validation criteria to facilitate successful migration of the Customer's Data onto the Supplier's System.

4. Training

The Customer shall use its reasonable endeavours to ensure that all of its staff who will use the Operational Services complete the relevant training modules, as agreed with the Supplier, to help them to become competent in the use of the Services.

Schedule 8 Charges and Deductions

Part 1. Charges 

1. Implementation Service Charges

2. Operational Service Charges

3. Training Charges

4. [Transitional Assistance Service Charges]

Part 2. Delay Deductions

Part 3. Service Credits

Part 4. Termination Compensation

Schedule 9 Benchmarking

5. Interpretation

5.1 The definitions and rules of interpretation in this paragraph apply in this Schedule. 

Average Price: in relation to the Equivalent Services provided by a Comparison Sample, the mean price of the relevant services over the previous 12-month period. 

Benchmarked Services: in relation to a Benchmark Review, the Services that the Customer elects to include in that Benchmark Review under paragraph 2.2 of this Schedule 9.

Benchmarker: the independent third party appointed by the Customer following discussions with the Supplier under paragraph 3 of this Schedule 9.

Comparison Sample: a sample of organisations providing Equivalent Services identified in accordance with paragraph 4.11(a) of this Schedule 9. 

Equivalent Services: services that are identical, or similar in all material respects, to the Benchmarked Services (including in terms of scope, specification, volume and quality of performance) that are generally available within the UK and are supplied by a provider of IT services to a customer similar in size to the Customer over a similar period, in particular, and where available, including services purchased by the Customer from any other service provider that are identical or similar to the Services (including in terms of scope, specification, volume and quality of performance).

5.2 A Benchmarked Service shall be Good Value, or the Benchmarked Services as a whole shall be Good Value: 

(a) in relation to the Charges if the charges attributable to a Benchmarked Service or Benchmarked Services are, having regard to the Service Levels, less than or equal to the Average Price for Equivalent Services provided by a Comparison Sample; and

(b) in relation to the Service Levels, if the Service Levels attributable to Benchmarked Services are, having regard to the Charges, equal to or better than the median service levels for Equivalent Services provided by a Comparison Sample.

6. Purpose and scope of Benchmark Review

6.1 The purpose of the Benchmark Review shall be to establish whether a Benchmarked Service is, or the Benchmarked Services as a whole are, Good Value.

6.2 The Benchmarked Services shall be identified by the Customer in the written request it gives under clause 18.1. Prior to issue by the Customer of such written request, the Customer shall consult the Supplier (but shall not be obliged to agree with the Supplier) about those Services it proposes to benchmark.

7. Appointment of Benchmarker

7.1 Each Benchmark Review shall be performed by an independent third party appointed by agreement between the parties. [If the parties cannot agree on the independent third party within [NUMBER] Working Days of receipt by the Supplier of the Customer's written request, the Customer may refer the matter for resolution by the Dispute Resolution Procedure.]

7.2 The Supplier has the right at any time to require the Benchmarker to enter into an appropriate confidentiality undertaking directly with it, provided that:

(a) such undertaking shall not restrict disclosure by the Benchmarker to the Customer for the purposes of the Benchmark Review; and

(b) the exercise of such right shall not unreasonably delay the conduct of the Benchmark Review.

7.3 The costs and expenses of the Benchmarker shall be shared equally by the parties, unless the Benchmarking Report states that the Services that are benchmarked are not Good Value, in which case the costs and expenses of the Benchmarker shall be borne solely by the Supplier.

7.4 Each party shall bear its own costs (other than the costs of the Benchmarker) relating to a Benchmark Review, save that if any Benchmarking Report states that the Services that are benchmarked are Good Value, the Customer shall bear any reasonable additional costs incurred by the Supplier as a result of any disruption to the provision of the Services caused by the Benchmark Review to which that Benchmarking Report relates.

7.5 The Benchmarker shall conduct the Benchmark by applying the following general principles and criteria:

(a) benchmarking shall be carried out in an independent and objective manner;

(b) the Benchmarker shall be jointly instructed by the parties;

(c) benchmarking shall be truly comparative in respect of the technology, services and service levels;

(d) benchmarking shall be structured and undertaken in a way that causes the minimum disruption possible; and

(e) immediately following selection of the Benchmarker, the parties and the Benchmarker shall agree the general principles and method of benchmarking.

7.6 The Supplier shall not be deemed to be in breach of any failure to perform any obligation under this agreement (nor will it in any circumstances be liable for Service Credits) where such failure results from any disruption to the Supplier's performance as a result of disruption caused by the Benchmarker.

8. Benchmarking process

8.1 The Customer's instructions to the Benchmarker shall require the Benchmarker to produce, and to send to each party for approval, a draft plan for the Benchmark Review within [NUMBER] Working Days after the date of appointment of the Benchmarker. The plan shall include:

(a) a proposed timetable for the Benchmark Review (including for delivery of the Benchmarking Report);

(b) a description of the information that the Benchmarker requires each party to provide;

(c) a description of the benchmarking methodology to be used; and

(d) details of any organisations providing Equivalent Services which the Customer proposes, having consulted with the Supplier (and including any organisations providing Equivalent Services reasonably proposed by the Supplier), are included within the Comparison Sample.

8.2 In carrying out the benchmarking analysis, the Benchmarker shall have regard to the following matters when performing a comparative assessment of the Benchmarked Services:

(a) the contractual and business environment under which the Services are being provided;

(b) any front-end investment and development costs;

(c) the Supplier's risk profile, including the financial, performance or liability risk (including any limitation or exclusion of the Supplier's liability under this agreement) associated with the provision of the Services as a whole; and

(d) any other factors reasonably identified by the Supplier which, if not taken into consideration, could unfairly cause the Supplier's pricing to appear non-competitive.

8.3 Each party shall give notice in writing to the Benchmarker and to the other party within [NUMBER] Working Days after receiving the draft plan, advising whether it approves the draft plan or, if it does not approve the draft plan, suggesting amendments to that plan. Neither party may unreasonably withhold its approval of the draft plan and any suggested amendments shall be reasonable.

8.4 Where a party suggests amendments to the draft plan under paragraph 4.3, the Benchmarker shall, if it believes the amendments are reasonable, produce an amended draft plan. Paragraph 4.2 shall apply to any amended draft plan. If the Benchmarker believes that the suggested amendments are not reasonable then the Benchmarker shall discuss the amendments with the parties to reach a resolution. If the parties are unable to agree a resolution within [NUMBER] Working Days of the matter first being referred to each of them by the Benchmarker for discussion, then such matter shall be resolved in accordance with the Dispute Resolution Procedure.

8.5 Failure by a party to give notice under paragraph 4.3 shall be treated as approval of the draft plan by that party.

8.6 Once the plan is approved by both parties, the Benchmarker shall carry out the Benchmark Review in accordance with it. Each party shall, to the extent it is not precluded from doing so by confidentiality obligations owed to third parties, provide the information described in the plan, together with any additional information reasonably required by the Benchmarker. The Supplier shall use its best endeavours to obtain authority from such third parties to disclose such information to the Benchmarker solely for the purposes of enabling him to carry out the Benchmark Review.

8.7 Each party shall co-operate fully with the Benchmarker, including by providing access to records, technical documentation, premises, equipment, systems and personnel at times reasonably requested by the Benchmarker. The Benchmarker shall be instructed by the Customer to minimise any disruption to the Services.

8.8 The Customer shall instruct the Benchmarker to produce the Benchmarking Report within [NUMBER] Working Days of the appointment of the Benchmarker. Any correspondence between either of the parties and the Benchmarker shall be copied to the other party at the same time. The Benchmarker shall share with the parties, in an even-handed manner, all data relating to the Benchmarking and the Benchmarking Report to the extent that it is lawfully able to do so.

8.9 Either party may provide additional material to the Benchmarker to assist the Benchmarker in conducting the Benchmark Review.

8.10 The selection of the Comparison Sample (both in terms of number and identity of entities) shall be a matter for the Benchmarker's professional judgement, but such sample shall not include entities providing Equivalent Services in off-shore jurisdictions if, and to the extent that, the Customer has determined that the Supplier cannot provide a Benchmarked Service off-shore.

8.11 Once it has received the information it requires, the Benchmarker shall:

(a) identify the Comparison Sample in accordance with the agreed methodology;

(b) calculate the Average Price and/or median service level specifications for the Equivalent Services provided by the Comparison Sample;

(c) compare the Charges attributable to the Benchmarked Services (having regard to the Service Levels and other relevant factors) with the Average Price of the Equivalent Services provided by the Comparison Sample and determine whether or not each Benchmarked Service, and/or the Benchmarked Services as a whole, are Good Value in relation to the Charges; and

(d) compare the Service Levels attributable to the Benchmarked Services (having regard to the Charges and other relevant factors) with the median service levels of the Equivalent Services provided by the Comparison Sample and determine whether or not each Benchmarked Service, and/or the Benchmarked Services as a whole, are Good Value in relation to the Service Levels.

8.12 In conducting the Benchmark Review, the Benchmarker shall apply correction factors to the information to take account of reasons for difference in accordance with Best Industry Practice. Such normalisation information shall be available for approval by the parties prior to the production of the Benchmarking Report.

8.13 The Benchmarker shall perform the Benchmark Review in a fully transparent and open manner and shall promptly provide the Customer and the Supplier with full details of all data and methodologies employed at all stages of the Benchmark Review.

9. Benchmarking Report

9.1 The Benchmarker shall prepare a Benchmarking Report setting out its findings at the time specified in the plan approved under paragraph 4 of this Schedule 9 (being no later than that specified in paragraph 4.8). Those findings:

(a) shall include a finding as to whether or not each Benchmarked Service is Good Value and/or whether the Benchmarked Services as a whole are Good Value;

(b) may include other findings regarding the quality and competitiveness or otherwise of the Services; and

(c) if any Benchmarked Service is not Good Value, or the Benchmarked Services as a whole are not Good Value, specify the changes that would be required to the Services, and in particular to the Charges or Service Levels, that would be required to make that Benchmarked Service or those Benchmarked Services Good Value.

9.2 If the Benchmarking Report states that the Services, Charges or Service Levels (or any part of them) that are benchmarked are not Good Value then clause 18.3 shall apply.

9.3 For the avoidance of doubt, Benchmark Reviews shall not result in any increase to the Charges (either individually or in aggregate) or any decrease in the performance of any Services or Service Levels.

Schedule 10 Standards and Policies

Schedule 11 Key Personnel 

Part 5. Customer's Key Personnel

		Name

		Job title

		Responsibilities



		 

		Customer's Representative

		 



		 

		Customer's Implementation Services Manager

		 



		 

		Customer's Operational Services Manager

		 



		 

		[OTHERS]

		 





Part 6. Supplier's Key Personnel

		Name

		Job title

		Responsibilities



		 

		Supplier's Representative

		 



		 

		Supplier's Implementation Services Manager

		 



		 

		Supplier's Operational Services Manager

		 



		 

		[OTHERS]

		 





Schedule 12 Contract and Service Management

Schedule 13 Software, Equipment and Assumed Contracts

Part 7.  Supplier's Software

Part 8. Third Party Software

Part 9. Customer's Software

Part 10. Customer's Equipment

Part 11. Assumed Contracts

Schedule 14 Training

10. Identification of training needs

The Supplier shall undertake an analysis of the training needs of the Customer for all Users which identifies:

(a) the skill sets and skill levels required by each type of User after taking into account the existing skill sets and skill levels of each User; and

(b) the training which is required to bridge the gap between the existing and recommended skill sets and skill levels of the Users.

11. Training Plan

11.1 The Supplier shall submit its recommended training plan (Training Plan) to the Customer within 40 Working Days of the Effective Date.

11.2 The Training Plan shall identify the resources required for delivery of the training (including the number of trainers; materials production; number, location and capacity of rooms; and infrastructure and equipment requirements). The Training Plan shall also identify the split of training responsibilities between the Supplier and the Customer.

11.3 After agreement of the Training Plan, the Training Plan shall be maintained and updated by the Supplier as may be necessary to reflect the then current state of the Services at least once before training commences, or at the Customer's reasonable request from time to time. Save for the type of amendments identified and notified by the Customer to the Supplier in writing as not requiring approval, the Supplier shall obtain the approval of the Customer in relation to any significant amendments to the Training Plan in accordance with the Change Control Procedure. Until such time as the updated Training Plan is approved by the Customer, the Training Plan existing prior to the update shall apply.

12. Training delivery

12.1 The Supplier shall provide training to the required agreed standard. The required standard is such that all Users receive training to provide them with the skills and knowledge required for their role.

12.2 The Supplier shall supply the Customer with, as a minimum, the following information on each training course:

(a) a summary of course content;

(b) course duration and frequency;

(c) maximum and minimum class numbers; and

(d) delivery method – whether it is hands-on, classroom, documentation based, computer based, web-based or some other indicated method.

12.3 The Supplier shall provide all necessary training materials for the operation of courses, web-based training and distance learning.

12.4 The Supplier shall ensure that an effective assessment and evaluation process is in place to measure the effectiveness of the training courses and methods of course delivery.

12.5 The Supplier shall ensure that the Supplier's Personnel who are involved in providing the Training Services shall work at such of the Customer's Premises as are designated for such purposes and shall work alongside those members of the Customer's staff designated by the Customer for the purposes of facilitating knowledge transfer in the manner described in the Service Description.

12.6 The Customer shall pay the Supplier the Training Charges set out in Schedule 8 in respect of the Training Services provided pursuant to this Schedule 14.

Schedule 15 Change Control Procedure

13. Principles

13.1 Where the Customer or the Supplier sees a need to change this agreement, the Customer may at any time request, and the Supplier may at any time recommend, such Change only in accordance with the Change Control Procedure set out in paragraph 2 of this Schedule 15.

13.2 Until such time as a Change is made in accordance with the Change Control Procedure, the Customer and the Supplier shall, unless otherwise agreed in writing, continue to perform this agreement in compliance with its terms prior to such Change.

13.3 Any discussions which may take place between the Customer and the Supplier in connection with a request or recommendation before the authorisation of a resultant Change shall be without prejudice to the rights of either party. 

13.4 Any work undertaken by the Supplier and the Supplier's Personnel which has not been authorised in advance by a Change, and which has not been otherwise agreed in accordance with the provisions of this Schedule 15, shall be undertaken entirely at the expense and liability of the Supplier.

14. Procedures

14.1 Discussion between the Customer and the Supplier concerning a Change shall result in any one of the following:

(a) no further action being taken; or

(b) a request to change this agreement by the Customer; or

(c) a recommendation to change this agreement by the Supplier.

14.2 Where a written request for an amendment is received from the Customer, the Supplier shall, unless otherwise agreed, submit two copies of a Change Control Note signed by the Supplier to the Customer within three weeks of the date of the request.

14.3 A recommendation to amend this agreement by the Supplier shall be submitted directly to the Customer in the form of two copies of a Change Control Note signed by the Supplier at the time of such recommendation. The Customer shall give its response to the Change Control Note within three weeks.

14.4 Each Change Control Note shall contain:

(a) the title of the Change;

(b) the originator and date of the request or recommendation for the Change;

(c) the reason for the Change;

(d) full details of the Change, including any specifications;

(e) the price, if any, of the Change;

(f) a timetable for implementation, together with any proposals for acceptance of the Change;

(g) a schedule of payments if appropriate;

(h) details of the likely impact, if any, of the Change on other aspects of this agreement including:

(i) the timetable for the provision of the Change;

(ii) the personnel to be provided;

(iii) the Charges;

(iv) the Documentation to be provided;

(v) the training to be provided;

(vi) working arrangements; and

(vii) other contractual issues;

(i) the date of expiry of validity of the Change Control Note; and

(j) provision for signature by the Customer and the Supplier.

14.5 For each Change Control Note submitted by the Supplier the Customer shall, within the period of the validity of the Change Control Note:

(a) allocate a sequential number to the Change Control Note; and

(b) evaluate the Change Control Note and, as appropriate:

(i) request further information; or

(ii) arrange for two copies of the Change Control Note to be signed by or on behalf of the Customer and return one of the copies to the Supplier; or

(iii) notify the Supplier of the rejection of the Change Control Note. 

14.6 A Change Control Note signed by the Customer and by the Supplier shall constitute an amendment to this agreement.

Schedule 16 Disaster Recovery and Business Continuity Plan

15. Content of the Disaster Recovery and Business Continuity Plan

15.1 The Supplier shall ensure that the Disaster Recovery and Business Continuity Plan shall include:

(a) details of how the Supplier will implement the Disaster Recovery and Business Continuity Plan;

(b) details of how the Disaster Recovery and Business Continuity Plan inter-operates with any other disaster recovery and business continuity plan of the Customer (as notified by the Customer from time to time);

(c) details as to how the invocation of any element of the Disaster Recovery and Business Continuity Plan may impact on the operation of the Services and a full analysis of the risks to the operation of the services; and

(d) identification of all reasonably possible failures of or disruptions to the Services. 

15.2 The Supplier shall ensure that the Disaster Recovery and Business Continuity Plan shall also include:

(a) back-up methodology;

(b) data verification procedures;

(c) identification of all potential disaster recovery scenarios;

(d) provision of appropriate levels of spares, maintenance equipment and test equipment;

(e) responsibilities of the Sub-Contractors in the event of a Disaster;

(f) hardware configuration details, network planning and invocation rules and procedures;

(g) data centre site audits;

(h) Service Levels that the Supplier will have to comply with in the event of a Disaster; and

(i) Customer obligations and dependencies.

15.3 The Supplier shall also ensure that the Disaster Recovery and Business Continuity Plan defines the processes, activities and responsibilities relating to the application of emergency fixes in business-critical emergency situations. It shall also define the rules for storing data, the required availability for that data and the mechanisms for making that data available. It shall also include:

(a) risk analysis (including failure scenarios, assessments, identification of single points of failure and ways to manage such failure and business impact analysis);

(b) possible areas where system critical elements can be ''dual sourced'' so as to eliminate or minimise single points of failure;

(c) business continuity maintenance;

(d) documentation of business processes, procedures and responsibilities;

(e) a communications strategy; and

(f) procedures for reverting to normal service.

16. Review and amendment of the Disaster Recovery and Business Continuity Plan

The Disaster Recovery and Business Continuity Plan shall be reviewed by the Customer and the Supplier annually, or at such other times as may be requested by the Customer or the Supplier.

Schedule 17 Exit Plan and Service transfer arrangements

17. Definitions

The definitions in this paragraph apply in this Schedule 17. 

Assets: all assets and rights required to provide any of the Services in accordance with this agreement including without limitation the Supplier's equipment but excluding the Customer's Assets. 

Business Process Manual: the manual which is prepared by the Supplier and which details the business procedures which it follows in the provision of the Services.

Exclusive Assets: those Assets which are used by the Supplier or a Material Sub-Contractor exclusively in connection with the provision of the Services. 

Fair Market Value: the fair market value of the relevant Asset(s) calculated in accordance with [INSERT CROSS-REFERENCE].

Net Book Value: the net book value of the relevant Asset(s) calculated in accordance with [the depreciation policy in [INSERT CROSS-REFERENCE]. 

Non-Exclusive Assets: those Assets used by the Supplier or a Material Sub-Contractor in connection with the provision of the Services but which are also employed by the Supplier or Material Sub-Contractor for other purposes.

Registers: the registers and database referred to in paragraph 4.2(a) and paragraph 4.2(b) of this Schedule 17.

Transitional Assistance Notice: has the meaning set out in paragraph 5.1 of this Schedule 17.

Transferable Assets: those of the Exclusive Assets which are capable of legal transfer to the Customer.

Transferable Contracts: the Sub-Contracts, licences for Supplier's Software, licences for Third Party Software or other agreements which are necessary to enable the Customer or any Replacement Supplier to perform the Services or the Replacement Services.

Transferring Assets: has the meaning set out in paragraph 6.1(a) of this Schedule 17. 

Transferring Contracts: has the meaning set out in paragraph 6.1(c) of this Schedule 17.

18. Purpose of Schedule

18.1 The Supplier is required to ensure the orderly transition of the Services from the Supplier to the Customer or any Replacement Supplier in the event of any termination (including partial termination) or expiry of this agreement. This Schedule sets out the principles of the exit and service transition arrangements which are intended to achieve this and upon which the Exit Plan shall be based.

18.2 For the avoidance of doubt the Supplier is responsible for the overall management of the exit and Service transfer arrangements.

19. Exit Plan

The Exit Plan shall:

(a) address each of the issues set out in this Schedule 17 to facilitate the transition of the Services from the Supplier to the Replacement Supplier and/or the Customer and shall ensure that there is no disruption in the supply of the Services and no deterioration in the quality of delivery of the Services;

(b) detail how the Services will transfer to the Replacement Supplier and/or the Customer including details of the processes, documentation, data transfer, systems migration, security and the segregation of the Customer's technology components from any technology components run by the Supplier or any of its Sub-Contractors (where applicable);

(c) specify the scope of the Transitional Assistance Services that may be required by the Customer, (subject to paragraph 8 of this Schedule 17) any charges that would be payable for the provision of Transitional Assistance Services and detail how such services would be provided (if required) during the Termination Period;

(d) provide a timetable and identify critical issues for carrying out the Transitional Assistance Services; and

(e) set out the management structure to be put in place and employed during the Termination Period.

20. Obligations during the Term

20.1 The Supplier and the Customer shall each appoint an exit manager and provide written notification of such appointment to each other within [six months] after the Effective Date. The Supplier's exit manager shall be responsible for ensuring that the Supplier and its employees, agents and Sub-Contractors comply with this Schedule. The Supplier shall ensure that its exit manager has the requisite authority to arrange and procure any resources of the Supplier as are reasonably necessary to enable the Supplier to comply with this Schedule 17. The exit managers shall liaise with one another in relation to all issues relevant to termination or expiry and all matters connected with this Schedule 17 and each party's compliance with it.

20.2 During the Term, the Supplier shall:

(a) create and maintain a register of:

(i) all assets, detailing their ownership status as either Exclusive Assets (separately identifying Transferable Assets) or Non-Exclusive Assets and their [Net Book Value OR Fair Market Value]; and

(ii) all Sub-Contracts and other agreements (separately identifying Transferable Contracts) required to perform the Services;

(b) create and maintain a database setting out the Supplier's technical infrastructure through which the Services are delivered. Such database shall be capable of allowing staff of the Replacement Supplier and/or the Customer to acquire sufficient technical understanding of how the Supplier provides the Services to ensure the smooth transition of the Services with the minimum of disruption; and

(c) at all times keep the Registers up to date and shall maintain copies of any agreements referred to in any Register.

20.3 The parties shall agree the format of the Registers as part of the process of agreeing the first Exit Plan. 

20.4 At the same time as the Supplier submits a revised Exit Plan, it shall also submit to the Customer up-to-date Registers. 

20.5 The Supplier shall ensure all Exclusive Assets are clearly marked to identify that they are exclusively used for the provision of the Services under this agreement.

20.6 The Supplier shall procure that all licences for Third Party Software entered into with effect from or after the Effective Date and all Sub-Contracts shall be assignable or capable of novation at the request of the Customer to the Customer and/or any Replacement Supplier without restriction (including any need to obtain any consent or approval) or payment by the Customer. If the Supplier cannot procure such rights then the Supplier shall consult with the Customer on whether the rights that can be obtained are nevertheless acceptable to the Customer or whether the Supplier should seek an alternative provider of the goods or services to which the relevant agreement relates.

20.7 On reasonable notice, the Supplier shall provide to the Customer and/or to its Replacement Supplier (subject to the Replacement Supplier entering into reasonable written confidentiality undertakings with the Supplier), such material and information as the Customer shall [reasonably] require in order to facilitate the preparation by the Customer of any invitation to tender and/or to facilitate any potential Replacement Supplier undertaking due diligence (including in relation to the Services, Assets, Customer's Data, Registers and Transferring Employees).

21. Transitional Assistance Services

21.1 The Customer shall be entitled to require the provision of Transitional Assistance Services by sending the Supplier a notice to that effect (Transitional Assistance Notice) at any time prior to termination or expiry. The Transitional Assistance Notice shall specify:

(a) the date from which Transitional Assistance Services are required;

(b) the nature and extent of the Transitional Assistance Services required; and

(c) the period during which it is anticipated that Transitional Assistance Services will be required (Transitional Period) (which shall continue no longer than [INSERT PERIOD] after the date that the Supplier ceases to provide the Services or, in the event that a Termination Period is specified by the Customer, no longer than the end of the Termination Period).

21.2 The Customer shall have an option to extend the Transitional Period beyond the period specified in the Transitional Assistance Notice by written notice to the Supplier provided that such extension shall not extend beyond [INSERT PERIOD] after the expiry of the period referred to in paragraph 5.1(c) of this Schedule 17.

21.3 The Customer shall have the right to terminate its requirement for Transitional Assistance Services by serving not less than [20 days'] notice upon the Supplier to such effect. 

21.4 The Transitional Assistance Services shall be provided in good faith and in accordance with Best Industry Practice. 

21.5 The Supplier shall continue to provide the Services (or the relevant part of them) during the Transitional Period in accordance with the Service Levels unless the parties agree otherwise pursuant to paragraph 5.6 of this Schedule 17.

21.6 Where the Supplier demonstrates to the Customer's reasonable satisfaction that transfer of the Services during the Transitional Period will have a material adverse effect on the Supplier's ability to meet a particular Service Level and such adverse effect is not due to a failure by the Supplier to perform this agreement, the parties shall vary the relevant Service Level and/or the applicable Service Credits to take account of such adverse effect.

21.7 During the Transitional Period, the Supplier shall, in addition to providing the Services and the Transitional Assistance Services, provide to the Customer any reasonable assistance requested by the Customer to allow the Services to continue without interruption and to facilitate the orderly transfer of the Services. The Supplier shall use all reasonable endeavours to reallocate resources to provide these services without additional costs. However if this is not possible, any additional reasonable costs incurred by the Supplier in this regard which are not already in the scope of the Transitional Assistance Services or the Exit Plan shall be provided on a time-and-materials basis in accordance with the applicable rates set out in Schedule 8 and subject to agreement under the Change Control Procedure.

21.8 The Customer and the Supplier acknowledge that the transition of the Services to the Replacement Supplier may be phased over a period of time so that certain identified Services are transferred to the Replacement Supplier before others.

21.9 The Customer shall, at the Supplier's reasonable request, require the Replacement Supplier and any agent or personnel of the Replacement Supplier, to enter into an appropriate confidentiality undertaking with the Supplier.

21.10 The Supplier shall comply with all of its obligations contained in the Exit Plan. 

21.11 From the date [six months] before expiry or from the service by either party of any Termination Notice (whichever is the earlier) and during any Termination Period, the Supplier shall not terminate or vary in any material respect any Transferable Contract without the Customer's prior written consent, such consent not to be unreasonably withheld or delayed.

21.12 The Supplier shall comply with all of its obligations regarding its personnel in accordance with Schedule 18 (Employees) and Schedule 19 (Pensions).

21.13 Upon termination or expiry (as the case may be) or upon expiration of the Termination Period or, provided that it does not have an adverse impact on the ability of the Supplier to provide the Services or the Transitional Assistance Services at any time during the Termination Period (as the Customer shall require):

(a) the Supplier shall cease to use the Customer's Data and, at the direction of the Customer either:

(i) provide the Customer or Replacement Supplier with a complete and uncorrupted version of the Customer's Data in electronic form (or such other format as reasonably required by the Customer); or

(ii) destroy (including removal from any hard disk) or return (at the Customer's option) all copies of the Customer's Data [not required to be retained by the Supplier for statutory compliance purposes] and confirm in writing that such destruction has taken place;

(b) the Supplier shall erase from any computers, storage devices and storage media that are to be retained by the Supplier after the end of the Termination Period any software containing the IPRs owned by the Customer;

(c) the Supplier shall return to the Customer such of the following as are in the Supplier's possession or control:

(i) all Customer's Assets;

(ii) all materials created by the Supplier under this agreement, the IPRs in which are owned by the Customer;

(iii) any other equipment which belongs to the Customer; and

(iv) any items that have been on-charged to the Customer, such as consumables;

(d) the Supplier shall vacate any Customer's Premises; and

(e) each party shall return to the other party all Confidential Information of the other party and shall certify that it does not retain the other party's Confidential Information.

21.14 The Transitional Assistance Services to be provided by the Supplier shall include (without limitation) such of the following services as the Customer may specify:

(a) stopping all non-critical Software changes (by agreement with the Customer);

(b) providing to the Customer an up-to-date Business Process Manual;

(c) providing assistance and expertise as necessary to examine all operational and business processes (including all supporting documentation) in place and re-writing and implementing processes and procedures such that they are appropriate for use by the Customer or Replacement Supplier after the end of the Termination Period;

(d) providing details of work volumes and staffing requirements over the preceding 12 months;

(e) analysing and providing information about capacity and performance requirements, processor requirements and bandwidth requirements, and known planned requirements for capacity growth;

(f) generating a computer listing of the Source Code of [INSERT DETAILS] in a form and on media as requested by the Customer;

(g) transferring all training material and providing appropriate training to those Customer and/or Replacement Supplier staff responsible for internal training in connection with the provision of the Services;

(h) providing for transfer to the Customer and/or the Replacement Supplier of all knowledge reasonably required for the provision of the Services which may, as appropriate, include information, records and documents; and

(i) answering all reasonable questions from the Customer and/or the Replacement Supplier regarding the Services.

22. Transfer of assets and contracts

22.1 Not less than [six months] prior to expiry or, in the case of termination, as soon as practicable (but in any event not later than [one Month] following delivery of the up-to-date Registers) or in the event of a Termination Period, not later than one Month prior to the date of expiration of the Termination Period, the Customer shall notify the Supplier:

(a) which, if any, of the Transferable Assets the Customer requires to be transferred to it and/or any Replacement Supplier (Transferring Assets);

(b) which, if any, of the Exclusive Assets which are not Transferable Assets and which of the Non-Exclusive Assets the Customer and/or the Replacement Supplier requires the continued use of; and

(c) which Transferable Contracts the Customer requires to be transferred to it and/or to the Replacement Supplier or any other licences of the Supplier's Software or Third Party Software required by the Customer and/or the Replacement Supplier (Transferring Contracts),

in order for the Customer or the Replacement Supplier to provide the Replacement Services from the end of the Termination Period. At the request of the Customer the Supplier shall provide such assistance as may be necessary to help the Customer and/or the Replacement Supplier to identify which Assets and which Transferable Contracts are required for the continued provision of the Services and the provision of the Replacement Services.

22.2 The Supplier shall sell the Transferring Assets to the Customer or the Replacement Supplier (as determined by the Customer) with effect from the end of the Termination Period and the sale shall take place at such place as the Customer shall specify. The Customer or the Replacement Supplier shall acquire the Transferring Assets at [Net Book Value OR Fair Market Value] in accordance with [INSERT]. Risk in such Transferring Assets shall pass to the Customer or the Replacement Supplier (as appropriate) at the end of the Termination Period and title to such Transferring Assets shall pass to the Customer or the Replacement Supplier (as appropriate) on payment for the same.

22.3 Where the Supplier is notified in accordance with paragraph 6.1(b) that the Customer and/or the Replacement Supplier requires continued use of any of the Exclusive or Non-Exclusive Assets, the Supplier shall:

(a) procure a non-exclusive, perpetual, royalty-free licence (or licence on such other terms that have been agreed by the Customer) for the Customer and/or the Replacement Supplier to use such assets (with a right of sub-licence or assignment on the same terms); or failing which

(b) procure a suitable alternative to such assets and the Customer or the Replacement Supplier shall bear the reasonable proven costs of procuring the same.

22.4 The Supplier shall at the Customer's request and with the co-operation of the Customer procure the novation or assignment to the Customer and/or Replacement Supplier of the Transferring Contracts.

22.5 The Customer shall:

(a) accept assignments from the Supplier or join with the Supplier in procuring a novation of each Transferring Contract; and

(b) once a Transferring Contract is novated or re-assigned to the Customer or the Replacement Supplier, the Customer shall carry out, perform and discharge all the obligations and liabilities created by or arising under that Transferring Contract and exercise its rights arising under that Transferring Contract or, as applicable, procure that the Replacement Supplier does the same.

22.6 The Supplier shall indemnify the Customer (or the Replacement Supplier, as applicable) against each loss, liability and cost arising out of any claims made by a party to a Transferring Contract which is assigned or novated to the Customer (or Replacement Supplier) pursuant to paragraph 6.4 of this Schedule 17 in relation to any matters arising prior to the date of such assignment or novation.

22.7 [The Customer shall notify the Supplier of any obligation under any Transferring Contract which has been or will be novated or assigned under this paragraph which it is unable to carry out or perform without the assistance of the Supplier. The Supplier shall provide all reasonable assistance to the Customer to enable it to comply with that obligation.]

23. [Post-termination support

The Supplier shall at the Customer's request provide ongoing support of the Supplier's Software and the Third Party Software on its normal commercial terms [at a price no less favourable than the Supplier's then current standard rates] in respect of such support services for as long as it is required.]

24. Payment on termination or expiry

24.1 Subject to paragraph 8.2 of this Schedule 17, the Customer shall, or shall procure that the Replacement Supplier shall, pay to the Supplier the price determined in accordance with paragraph 6 of this Schedule 17: 

(a) for the Transferring Assets; and/or

(b) for the continued use of the Exclusive Assets and Non-Exclusive Assets as referred to in paragraph 6.1(b) of this Schedule 17.

24.2 Any Charges to be paid by the Customer in respect of the Supplier performing its obligations in this Schedule 17 (if any) shall be determined in accordance with Schedule 8 . The continued provision of the Services shall be paid for in accordance with the Charges relating thereto.

25. Apportionments

25.1 There shall be apportioned between the Customer and the Supplier or the Replacement Supplier and the Supplier all outgoings and expenses (including any remuneration due) and all rents, royalties and other periodical payments receivable in respect of the Transferring Assets and Transferring Contracts.

25.2 This apportionment shall be carried out as follows:

(a) the payments shall be annualised and divided by 365 to reach a daily rate;

(b) the Customer shall be responsible for or shall procure that its nominee or the Replacement Supplier shall be responsible for or entitled to (as the case may be) an amount equal to the number of complete days during the period of the invoice after the transfer multiplied by that daily rate; and

(c) the Supplier shall be responsible for or entitled to (as the case may be) the rest of the invoice.

25.3 Each party shall pay and the Customer shall procure that its nominee or the Replacement Supplier shall pay any monies due under this paragraph 9 as soon as practicable.

Schedule 18 Employees

26. Interpretation

The definitions and rules of interpretation in this paragraph apply in this Schedule 18.

Employee Liability Information: in respect of each of the Employees:

(a) the identity and age of the Employee;

(b) those particulars of employment that an employer is obliged to give the Employee under section 1 of the Employment Rights Act 1996;

(c) information about any disciplinary procedure taken against the Employee and any grievances raised by the Employee within the previous two years, where a Code of Practice issued under Part IV of the Trade Union and  Labour Relations (Consolidation) Act 1992 relating exclusively or primarily to the resolution of disputes or any other applicable code or statutory procedure applied;

(d) information about any court or tribunal case, claim or action either brought by the Employee against the Customer within the previous two years or where the Customer has reasonable grounds to believe that such action may be brought against the Supplier arising out of the Employee's employment with the Customer; and

(e) information about any collective agreement which will have effect after the [Effective Date] in relation to the Employee pursuant to regulation 5(a) of the Employment Regulations. 

Staffing Information: in relation to all persons detailed on the Supplier's Provisional Staff List, such information as the Customer may reasonably request (subject to the Data Protection Legislation), but including in an anonymised format:

(f) their ages, dates of commencement of employment or engagement and gender;

(g) details of whether they are employees, workers, self-employed, contractors or consultants, agency workers or otherwise;

(h) the identity of their employer or relevant contracting party;

(i) their relevant notice periods and any other terms relating to termination of employment or engagement, including any redundancy procedures and contractual redundancy payment schemes;

(j) the current wages, salaries, profit sharing, incentive and bonus arrangements applicable to them; 

(k) details of other employment-related benefits including (without limitation) medical insurance, life assurance, pension or other retirement benefit schemes, share option schemes and customer car schemes applicable to them;

(l) any outstanding or potential contractual, statutory or other liabilities in respect of such individuals (including in respect of personal injury claims);

(m) details of any such individuals on long-term sickness absence, maternity or other statutory leave or otherwise absent from work; and

(n) copies of all relevant documents and materials relating to such information including copies of relevant contracts of employment or engagement (or relevant standard contracts if applied generally in respect of such individuals).

Claims: has the meaning accorded to it in paragraph 2.3(c) of this Schedule 18. 

Service Transfer Date: the date on which the Services (or any part of the Services), for whatever reason transfer from the Supplier to the Customer or any Replacement Supplier.

Supplier's Final Staff List: the list of all the Supplier's Personnel engaged in or wholly or mainly assigned to the provision of the Services or any part of the Services at the Service Transfer Date.

Supplier's Provisional Staff List: a list prepared and updated by the Supplier of all the Supplier's Personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the date of preparation of the list.

27. Transfer of Employees to the Supplier at the Effective Date

27.1 The Customer and the Supplier believe that, pursuant to the Employment Regulations, at the Effective Date, the Supplier will become the employer of the Employees. 

27.2 The Customer represents, warrants and undertakes to the Supplier that: 

(a) no persons are employed or engaged in the provision of the Services other than the Employees;

(b) none of the Employees has given or received notice terminating their employment or will be entitled to give notice as a result of the provisions of this agreement; 

(c) full particulars of the terms of employment of all the Employees (including all remuneration, incentives, bonuses, expenses and other payments and benefits whatsoever payable other than the pension benefits of any Employees disclosed in accordance with Schedule 19) are set out in paragraph 4 of this Schedule 18;

(d) there is not in existence any contract of employment with directors or employees of the Customer (or any contract for services with any individual) relating to the Services which cannot be terminated by three months' notice or less without giving rise to the making of a payment in lieu of notice or a claim for damages or compensation (other than a statutory redundancy payment or statutory compensation for unfair dismissal);

(e) in relation to each of the Employees (and so far as relevant to each of its former employees who were employed or engaged in the provision of the Services) the Customer has:

(i) complied with all obligations imposed on it by Articles of the Treaty on the Functioning of the European Union, European Commission Regulations and Directives and all statutes, regulations and codes of conduct relevant to the relations between it and its employees or it and any recognised trade union or appropriate representatives;

(ii) maintained adequate and suitable records regarding the service of each of its employees;

(iii) calculated and paid all holiday pay for periods of holiday taken under regulation 13 of the Working Time Regulations 1998 (SI 1998/1833) in accordance with Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation of working time;

(iv) complied with all collective agreements and customs and practices for the time being dealing with such relations or the conditions of service of its employees; and 

(v) complied with all relevant orders and awards made under any statute affecting their conditions of service;

(f) the Customer has not been involved in any industrial or trade disputes in the last [three] years and to the best of the Customer's knowledge, information and belief there are no circumstances which may result in any industrial dispute involving any of the Employees and none of the provisions of this agreement including the identity of the Supplier is likely to lead to any industrial dispute;

(g) there is not outstanding any agreement or arrangement to which the Customer is party in relation to the Employees for profit sharing or for payment to any of the Employees of bonuses or for incentive payments or other similar matters;

(h) the Customer has not entered into any recognition agreement with a trade union in relation to the Employees nor has it done any act which may be construed as recognition;

(i) the Customer has complied with all recommendations made by the Advisory Conciliation and Arbitration Service in relation to the Employees and with all awards and declarations made by the Central Arbitration Committee in relation to the Employees;

(j) [there is no agreement, arrangement, scheme or obligation (whether legal or moral) for the payment of any pensions, allowances, lump sums or other like benefits on redundancy, on retirement or on death or during periods of sickness or disablement for the benefit of any of the Employees or former employees employed or engaged in the provision of the Services or for the benefit of dependants of such persons;]

(k) no amounts due to or in respect of any of the Employees (including PAYE and National Insurance [and pension contributions]) are in arrears or unpaid;

(l) no monies or benefits other than in respect of contractual emoluments are payable to any of the Employees and there is not at present a claim, occurrence or state or affairs which may hereafter give rise to a claim against the Customer arising out of the employment or termination of employment of any of the Employees for compensation for loss of office or employment or otherwise and whether under contract or any statute or regulations or otherwise;

(m) the Customer has provided the Employee Liability Information to the Supplier regarding each of the Employees either in writing or by making it available to the Supplier in a readily accessible form;

(n) the Employee Liability Information contains information as at a specified date not more than 14 days before the date on which the information was provided to the Supplier;

(o) the Customer has notified the Supplier in writing of any change in the Employee Liability Information since the date on which it was provided; 

(p) the Employee Liability Information was provided not less than 28 days before the Effective Date; and

(q) [the Customer has agreed to, and co-operated with, pre-transfer consultation by the transferee in accordance with Part IV of TULRCA, if required.]

27.3 The Customer shall indemnify the Supplier in full for and against all claims, costs, expenses or liabilities whatsoever and howsoever arising incurred or suffered by the Supplier including without limitation all legal expenses and other professional fees (together with any VAT thereon) in relation to:

(a) the termination by the Customer of the employment of any of the Employees;

(b) anything done or omitted to be done in respect of any of the Employees which is deemed to have been done by the Supplier by virtue of the Employment Regulations; and

(c) any claim made at any time by any employee of the Customer other than the Employees who claim to have become an employee of or have rights against the Supplier by virtue of the Employment Regulations (Claims), 

provided that in relation to sub-paragraphs (a)-(c) above such costs, claims, expenses and liabilities are not payable as a result of any act or omission of the Supplier.

27.4 The Supplier shall procure that its employees, agents and successors in title shall promptly:

(a) take such action in connection with the Claims as the Customer shall from time to time reasonably request;

(b) provide free of charge all such assistance and information as the Customer may reasonably request relating to the Claims to enable the Claims to be pursued;

(c) subject to any restriction imposed by law, provide the Customer, its legal and other advisers with access to all documents, records or other information held by the Supplier relating to the Claims;

(d) provide the Customer and/or its professional advisers and experts with access from time to time to such members of staff as may be necessary to assist the Customer with the preparation of its cases in relation to the Claims;

(e) permit and require such employees as the Customer and/or its professional advisers may reasonably request to meet with the Customer and/or its legal advisers in normal working hours to prepare witness statements for trial, attend meetings with Counsel or experts and/or to attend any court hearing or trial in connection with the Claims for so long and as frequently as the Customer and/or its legal or other professional advisers may reasonably require;

(f) provide such other assistance as the Customer may reasonably request in order to ensure the due and timely prosecution of the Claims;

(g) resist in connection with the Claims any request for documents, information, access to relevant premises or to employees of the business by any third party without first informing the Customer and obtaining its agreement to any approval of the request; and

(h) preserve and not waive legal professional privilege or any other privilege attaching to any of the documents or other information relating to the Claims in their possession without first obtaining the Customer's consent to such waiver, such consent not to be unreasonably withheld.

27.5 All salaries and other emoluments including holiday pay, taxation and National Insurance contributions and contributions to retirement benefit schemes relating to the Employees shall be borne by the Customer up to and including the Effective Date and by the Supplier with effect from the Effective Date.

27.6 The Supplier shall indemnify the Customer in full for and against all claims, costs expenses or liabilities whatsoever and howsoever arising, incurred or suffered by the Customer including without limitation all legal expenses and other professional fees (together with any VAT thereon) in relation to:

(a) any failure by the Supplier to comply with its obligations pursuant to the Employment Regulations; and

(b) anything done or omitted to be done by the Supplier in respect of any of the Employees whether before or after the Effective Date.

27.7 During the currency of this agreement the Supplier shall provide to the Customer any information the Customer may reasonably require relating to any individual employed, assigned or engaged in providing the services under this agreement (subject to the Data Protection Legislation).

28. Employment exit provisions

28.1 This agreement envisages that subsequent to the commencement of this agreement, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination of this agreement, or part, or otherwise) resulting in a transfer of the Services in whole or in part (Service Transfer). If a Service Transfer is a relevant transfer for the purposes of the Employment Regulations then, in such event, the Customer or a Replacement Supplier would inherit liabilities in respect of the Transferring Employees. Accordingly if the Employment Regulations apply on a Service Transfer the provisions in paragraph 3.5 to paragraph 3.9 of this Schedule 18 shall apply. Paragraph 3.12 of this Schedule 18 shall apply to a Service Transfer which is not a relevant transfer for the purposes of the Employment Regulations. For the avoidance of doubt, all other paragraphs in this paragraph 3 of this Schedule 18 shall apply to all Service Transfers, whether or not the Employment Regulations apply.

28.2 The Supplier agrees that, subject to compliance with the Data Protection Legislation:

(a) within 20 days of the earliest of:

(i) receipt of a notification from the Customer of a Service Transfer or intended Service Transfer; or 

(ii) receipt of the giving of notice of early termination of this agreement or any part thereof; or

(iii) the date which is 12 months before the expiry of the Initial Term or any renewal term, 

and, in any event, on receipt of a written request of the Customer at any time, it shall provide the Supplier's Provisional Staff List and the Staffing Information to the Customer or, at the direction of the Customer, to a Replacement Supplier and it shall provide an updated Supplier's Provisional Staff List when reasonably requested by the Customer or, any Replacement Supplier;

(b) at least 28 days before the Service Transfer Date, the Supplier shall prepare and provide to the Customer and/or, at the direction of the Customer, to the Replacement Supplier, the Supplier's Final Staff List, which shall be complete and accurate in all material respects. The Supplier's Final Staff List shall identify which of the Supplier's Personnel named are Transferring Employees;

(c) the Customer shall be permitted to use and disclose the Supplier's Provisional Staff List, the Supplier's Final Staff List and the Staffing Information for informing any tenderer or other prospective Replacement Supplier for any services which are substantially the same type of services (or any part thereof) as the Services; and

(d) on reasonable request by the Customer the Supplier shall provide the Customer or at the request of the Customer, the Replacement Supplier, with access (on reasonable notice and during normal working hours) to such employment records (and provide copies) as the Customer reasonably requests.

28.3 From the date of the earliest event referred to in paragraph 3.2 of this Schedule 18, the Supplier agrees that it shall not without the prior written consent of the Customer, assign any person to the provision of the Services (or the relevant part) which is the subject of a Service Transfer who is not listed in the Supplier's Provisional Staff List and shall not without the prior written consent of the Customer (such consent not to be unreasonably withheld or delayed):

(a) increase the total number of employees listed on the Supplier's Provisional Staff List save for fulfilling assignments and projects previously scheduled and agreed with the Customer;

(b) make, propose or permit any changes to the terms and conditions of employment of any employees listed on the Supplier's Provisional Staff List;

(c) increase the proportion of working time spent on the Services (or the relevant part) by any of the Supplier's Personnel save for fulfilling assignments and projects previously scheduled and agreed with the Customer;

(d) introduce any new contractual or customary practice concerning the making of any lump sum payment on the termination of employment of any employees listed on the Supplier's Provisional Staff List; and

(e) replace any of the Supplier's Personnel listed on the Supplier's Provisional Staff List or deploy any other person to perform the Services (or the relevant part) or increase the number of employees or terminate or give notice to terminate the employment or contracts of any persons on the Supplier's Provisional Staff List.

The Supplier will promptly notify the Customer or, at the direction of the Customer, the Replacement Supplier of any notice to terminate employment received from any persons listed on the Supplier's Provisional Staff List regardless of when such notice takes effect.

28.4 At least [NUMBER] days before the expected Service Transfer Date, the Supplier shall provide to the Customer or any Replacement Supplier, in respect of each person (subject to compliance with Data Protection Legislation) on the Supplier's Final Staff List who is a Transferring Employee, their:

(a) pay slip data for the most recent month;

(b) cumulative pay for tax and pension purposes;

(c) cumulative tax paid;

(d) tax code;

(e) voluntary deductions from pay; and

(f) bank or building society account details for payroll purposes.

28.5 In connection with a relevant transfer to which the Employment Regulations apply, the parties agree that:

(a) the Supplier shall perform and discharge all its obligations in respect of all the Transferring Employees and their representatives for its own account up to and including the Service Transfer Date. The Supplier shall indemnify the Customer and any Replacement Supplier in full for and against all claims costs, expenses or liabilities whatsoever and howsoever arising, incurred or suffered by the Customer or any Replacement Supplier including without limitation all legal expenses and other professional fees (together with any VAT thereon) in relation to:

(i) the Supplier's failure to perform and discharge any such obligation;

(ii) any act or omission by the Supplier on or before the Service Transfer Date or any other matter, event or circumstance occurring before the Service Transfer Date;

(iii) all and any claims in respect of all emoluments and outgoings in relation to the Transferring Employees (including without limitation all wages, bonuses, PAYE, National Insurance contributions, pension contributions and otherwise) payable in respect of any period on or before the Service Transfer Date;

(iv) any claim arising out of the provision of, or proposal by the Supplier to offer any change to any benefit, term or condition or working condition of any Transferring Employee arising on or before the Service Transfer Date;

(v) any claim made by or in respect of any person employed or formerly employed by the Supplier other than a Transferring Employee for which it is alleged the Customer or any Replacement Supplier may be liable by virtue of this agreement and/or the Employment Regulations;

(vi) any act or omission of the Supplier in relation to its obligations under Regulation 11 of the Employment Regulations, or in respect of an award of compensation under Regulation 12 of the Employment Regulations except to the extent that the liability arises from the Customer or Replacement Supplier's failure to comply with Regulation 11 of the Employment Regulations; 

(vii) any statement communicated to or action done by the Supplier or in respect of, any Transferring Employee on or before the Service Transfer Date regarding the Service Transfer which has not been agreed in advance with the Customer in writing.

28.6 The Supplier shall indemnify the Customer and any Replacement Supplier in respect of any claims arising from any act or omission of the Supplier in relation to any other Supplier's Personnel who is not a Transferring Employee during any period whether before, on or after the Service Transfer Date.

28.7 The Customer shall indemnify the Supplier against all claims arising from the Customer's or the Replacement Supplier's failure to perform and discharge any obligation and against any claims in respect of any Transferring Employees arising from or as a result of:

(a) any act or omission by the Customer or the Replacement Supplier relating to a Transferring Employee occurring on or after the Service Transfer Date; and

(b) all and any claims in respect of all emoluments and outgoings in relation to the Transferring Employees (including without limitation all wages, bonuses, PAYE, National Insurance contributions, pension contribution and otherwise) accrued and payable after the Service Transfer Date.

28.8 The parties shall co-operate to ensure that any requirement to inform and consult with the employee representatives in relation to any relevant transfer as a consequence of a Service Transfer will be fulfilled. [The Supplier agrees that it will consent to, and co-operate with, pre-transfer consultation by any Replacement Supplier under Part IV of TULRCA.]

28.9 The Customer shall assume (or shall procure that the Replacement Supplier shall assume) the outstanding obligations of the Supplier in relation to any Transferring Employees in respect of accrued holiday entitlements and accrued holiday remuneration prior to the Service Transfer Date. 

28.10 The parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply to paragraph 3.2 to paragraph 3.9 of this Schedule 18 to the extent necessary to ensure that any Replacement Supplier shall have the right to enforce the obligations owed to, and indemnities given to, the Replacement Supplier by the Supplier or the Customer to the Supplier under paragraph 3.2 to paragraph 3.9 in its own right pursuant to section 1(1) of the Contracts (Rights of Third Parties) Act 1999.

28.11 Notwithstanding paragraph 3.10, it is expressly agreed that the parties may by agreement rescind or vary this Schedule 18 or any term of this Schedule 18 without the consent of any other person who has the right to enforce the terms of this Schedule 18 or the term in question notwithstanding that such rescission or variation may extinguish or alter that person's entitlement under that right.

28.12 If, in the event of a Service Transfer to which the Employment Regulations do not apply the following provisions shall apply:

(a) the Customer or the Replacement Supplier can, at its discretion, make to any of the employees listed on the Supplier's Provisional Staff List or any Supplier's Personnel assigned to the Services an offer, in writing, to employ that employee under a new contract of employment to take effect at the earliest reasonable opportunity;

(b) when the offer has been made by the Customer or Replacement Supplier and accepted by any employee or worker, the Supplier shall permit the employee or worker to leave his or her employment, as soon as practicable depending on the business needs of the Supplier which could be without the employee or worker having worked his full notice period, if the employee so requests and where operational obligations allow;

(c) if the employee does not accept an offer of employment made by the Customer or Replacement Supplier, the employee shall remain employed by the Supplier and all claims in relation to the employee shall remain with the Supplier; and

(d) if the Customer or the Replacement Supplier does not make an offer to any employee on the Supplier's Provisional Staff List or any Supplier's Personnel, then that employee and all claims in relation to that employee remains with the Supplier.

29. Employees

		Employee name

		Benefit



		 

		 





Schedule 19 Pensions

30. Interpretation

The following definition applies in this Schedule 19 only. 

Customer's Scheme[s]:  the pension scheme[s] provided in respect of the Transferring Employees by the Customer.

Service Transfer Date:  the date on which the Services (or any part of the Services), for whatever reason transfer from the Supplier to the Customer or any Replacement Supplier.

31. Pension matters

31.1 The Customer confirms that:

(a) The Customer's Scheme[s] [is OR are] the only arrangement[s] under which the Customer has or may have any obligation (whether or not legally binding) to provide or contribute towards pension, lump-sum, death, ill-health, disability or accident benefits in respect of the Transferring Employees. No proposal or announcement has been made to any of the Transferring Employees as to the introduction, continuance, increase or improvement of, or the payment of a contribution towards, any other pension, lump-sum, death, ill-health, disability or accident benefit.

(b) All contributions, insurance premiums, tax and expenses due to and in respect of the Customer's Scheme[s] have been paid. There are no liabilities outstanding in respect of the Customer's Scheme[s] at the date of this agreement. The contributions in respect of the Customer's Scheme[s] have been paid at the prescribed rate.

(c) 
There are no losses, costs, liabilities, expenses, actions, proceedings, claims and demands outstanding, pending, threatened or anticipated by or in respect of:

(i) any persons based directly or indirectly on the decisions in Beckmann v Dynamco Whicheloe Macfarlane Ltd (Case C-164/00) [2002] ECR I-4893 or Martin and others v South Bank University (Case C-4/01) [2003] ECR I-12859 or any legislation or judgement subsequently introduced or promulgated directly or indirectly as a result of these decisions; or on the Employment Regulations or the Transfer of Employment (Pension Protection) Regulations 2005 (SI 2005/649); and

(ii) any failure to provide to (or in respect of) any such persons, after a transfer under the Employment Regulations of any such persons to the Customer other than those relating to old age, invalidity and survivors enjoyed by any such persons prior to that transfer under an occupational pension scheme.

31.2 The Supplier undertakes that:

(a) It will, with effect from the Service Transfer Date, comply with its obligations under section 257 of the Pensions Act 2004 and the Transfer of Employment (Pension Protection) Regulations (SI 2005/649) in respect of the Transferring Employees.

(b) [It will satisfy its obligation under paragraph 2.1 by means of [INSERT DETAILS OF CUSTOMER'S PENSION SCHEME]].

Schedule 20 Customer's Premises

Schedule 21 Escrow agreement

Schedule 22 Parent company guarantee

		Signed by [NAME OF DIRECTOR]

for and on behalf of [NAME OF CUSTOMER]

		.......................................

Director



		Signed by [NAME OF DIRECTOR]

for and on behalf of [NAME OF SUPPLIER]

		.......................................

Director






