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1. DEFINITIONS

In this Contract:
"Approval" and "Approved" refers to the written consent of the Authority's Representative. 

"Authorised or Authority’s Representative" is any person authorised in writing by the Chief Executive of the Royal Parks to act on the behalf of the Authority.

"Authority" means The Royal Parks Agency on behalf of the Secretary of State for Culture, Media and Sport and includes the Authority's Representative.

"Authority's Premises" and means land, buildings and other structures, water bodies, and underground services owned or occupied by the Authority where the Services are performed.
Authority’s Property" and “Property” means any property, other than real property but including office or workshop accommodation, issued or made available to the Concessionaire by the Authority in connection with the Contract.

"Authority's Representative" means the individual authorised to act on behalf of the Authority for the purposes of the Contract.

"Commencement Date" shall be 11th January 2016.
"Commencement of Full Operations" shall be 11th January 2016
"Condition" means a Condition within the Contract.

"Contract" means the agreement to the Conditions between the Authority and the Concessionaire consisting of the following Schedules which, in event of ambiguity or contradiction between Schedules, shall be given precedence in the order listed:

Schedule 2: Conditions of Contract;

Schedule 1: Specification of Requirements;

Schedule 3: Tender Submission and Price Schedule;

"Concessionaire" means the Person, firm or company named as the Concessionaire in this agreement and with whom the Authority enters into this Contract.
"Concessionaire's Representative" means the individual authorised to act on behalf of the Concessionaire for the purposes of the Contract.

“Consumables” means any food or beverage.

"Contract Period" means the Contract duration in accordance with Condition 4.
“Core Consumables” means the consumables agreed as being available at all times in accordance with Condition 13.
"Equipment" means all equipment, materials, consumables and plant, other than the Authority’s Property, to be used by the Concessionaire in the provision of the Services.

"Force Majeure" means any event or occurrence which is outside the control of the Party concerned and which is not attributable to any act or failure to take preventive action by the Party concerned, but shall not include any industrial action occurring within the Concessionaire's organisation or within any sub-contractor's organisation.
"Intellectual Property Rights" means patents, trademarks, design rights (whether registerable or not), applications for any of the above rights, copyright, trade or business names or other similar rights or obligations whether registerable or not in any country including but not limited to the United Kingdom.

“Minimum Trading Hours” are as follows:

May to September


8:00 - 20:00

March to April and October
10:00 - 17:00
November to February

10:00 - 16:00
"Month" means calendar month.

“Park” is an area known as the Royal Demesne to which The Royal Parks and Other Open Spaces Regulations 1997 apply and which for the time being are under the control or management of The Royal Parks.

"Parties" means the Authority and the Concessionaire. 

"Person" where the context allows, includes a corporation or an unincorporated association.

"Personnel" means persons directly employed by the Authority.

“Premises” means the Sport’s Centre, including the tennis courts and gardens.

"Price" means a price entered in Schedule 3: Price Schedule.

“Public Nuisance” means any nuisance or audible noise occurring from inside or outside of the Premises, including the tennis courts thereof and which outside of the Park is either detrimental to or may be heard by Ministers of the Crown or members of the public and which thereby results in adverse ministerial or public reaction.

"Rate" means a rate entered in Section 3: Price Schedule.
"Services" means the agreed services

"Setting up Operations" means the activities the Concessionaire shall undertake between the Commencement Date and the Commencement of Full Operations.

"Site" means the area within the Premises in which the Services are performed.

"Staff" means all persons used by the Concessionaire to perform the Services.

“Special Events” are any events within the Parks, which are either: 

i. a state/ceremonial event such as but not limited to funerals, weddings, state visits; or

ii. an event organised by other Government Departments or Agencies such as fairs or exhibitions; or
iii. an event organised by or with the permission of The Royal Parks which is by way of public entertainment.
"Tariff" means the prices charged to the customer by the Concessionaire and agreed annually with TRP for sports and catering.
"Variation" means a properly executed variation to the Contract in compliance with Condition 22.

2. INTERPRETATION

2.1 The interpretation and construction of the Contract shall be subject to the following provisions:
a) a reference to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as subsequently amended or re-enacted;

b) the headings to Conditions are for ease of reference only and shall not affect the interpretation or construction of the Conditions;

c) references to Conditions are references to Conditions in the Schedule of the Contract in which they appear, unless otherwise stated;

d) where the context allows, the masculine includes the feminine and the neuter, and the singular includes the plural and vice versa.

3. ENTIRE AGREEMENT

3.1 The Contract constitutes the entire agreement between the Parties relating to the subject matter of the Contract.  The Contract supersedes all prior negotiations, representations and undertakings, whether written or oral, except liability in respect of any fraudulent misrepresentation.

4. CONTRACT PERIOD

4.1 The Contract shall take effect from the Commencement Date and shall expire for Lots 2 and 3, 8 (eight) years thereafter, unless it is otherwise terminated in accordance with the provisions of these Conditions, or otherwise lawfully terminated, or extended under Condition 4.3.
4.2 The Contract shall take effect from the Commencement Date and shall expire for Lot 1, 4 (four) years thereafter, unless it is otherwise terminated in accordance with the provisions of these Conditions, or otherwise lawfully terminated, or extended under Condition 4.4.
4.3 The Authority may extend the Contract Period for Lots 2 and 3 by up to 2 (two) years by mutual agreement.

4.4 The Authority may extend the Contract Period for Lot 1 by up to 4 (four) years by negotiation.

5. SERVICES

5.1 The Concessionaire shall perform the Services in accordance with the provisions of the Contract.  Any amendment or Variation to the provisions of this Contract which result in any change howsoever or whatsoever to the provision of the Services shall take place in accordance with the provisions of this Contract.  The Concessionaire shall provide comments slips, comments boxes and signage at the Premises to encourage users to comment on the services provided.

5.2 The Concessionaire shall ensure that the Services proceed with the minimum of inconvenience and nuisance to other occupants and users of the Park.

5.3 Upon the request of the Authority’s Representative, the Concessionaire shall provide proof to the Authority’s satisfaction that the Services are being provided in accordance with the terms of this Contract, provided always that such request is not made unreasonably and reasonable notice shall have been given.

6. THE AUTHORITY’S PROPERTY 

6.1 At all times the structure and envelope of the Premises shall remain the property of the Authority and at no time shall it vest in The Concessionaire.
7. EQUIPMENT

7.1 The Concessionaire shall provide all equipment necessary for the provision of the Services and shall at all times maintain the same in good and serviceable condition.  Where the Authority provides equipment, it shall remain in the Authority’s ownership throughout the Contract Period.  A regime for maintaining the Authority’s equipment shall be agreed with the Authority prior to the Commencement of Full Operations.  Prior to the Commencement of Full Operations the Concessionaire shall agree the list of equipment provided under the terms of the Contract.

7.2 All equipment shall be at the risk of the Concessionaire and the Authority shall have no liability for any loss of, or damage to, any equipment unless the loss or damage is caused by, or contributed to, by the negligence or default of the Authority its agents or employees.  In the event that any equipment is no longer required for the provision of the Services then the same shall be removed from the Premises by the Concessionaire at its own cost and with all due expediency.

8. STAFF

8.1 The Concessionaire shall ensure that all persons employed in connection with the Contract, including the Concessionaire’s agents and sub-contractors, will at all times when they are working in the Park wear suitable clothing and a company-branded identity badge.  The clothing and badge to be subject to the Authority’s approval. 

8.2 When dealing with the public, all persons employed in connection with the Contract, including the Concessionaire’s agents and sub-contractors will act in a helpful and courteous manner.

8.3 The Concessionaire shall select and appoint suitable and competent persons for the provisions of the Services.  All Staff shall possess the qualifications and competence appropriate to the tasks for which they are employed.  All employees shall be employees of the Concessionaire and not the Authority.  . 

8.4 The Concessionaire shall use reasonable endeavours to ensure that its employees comply with such security requirements as the Authority may from time to time make known to the Concessionaire including requirements relating to the right to search any employees.  The Concessionaire will not employ any person in the Premises to whom the Authority might object to on the grounds of security.  If the Authority notifies the Concessionaire to remove any member of the Concessionaire’s staff or the Concessionaire’s agents and sub-contractors from the Premises, the Concessionaire will do so immediately or within any time period stated by the Authority.  The Authority shall not be required to give a reason for requesting the removal.

8.5 The Concessionaire shall ensure that each member of its Staff completes a security questionnaire in a form, which may from time to time be supplied to the Concessionaire by the Authority.  On completion of any completed security questionnaire, the Concessionaire shall submit a copy of the same to the Authority who shall be deemed to have approved the employment of the person concerned unless they notify the Concessionaire of the same within 7 days. 

8.6 The Concessionaire shall not employ any person of whom they are aware, or should have reasonably been aware, are not in a suitable medical condition to work with food.  Upon reasonable suspicion that any person is not in a suitable medical condition to work with food, the Concessionaire shall arrange for appropriate medical examinations of the same, the cost of which shall be paid by the Concessionaire.

8.7 The Concessionaire shall ensure that all their employees and sub-contractors comply with the Authority's no smoking policy where it applies.
9. CO-ORDINATION

9.1 The Concessionaire shall carry out the provision of the Services in a manner so as not to disrupt the activities of the public employees and other concessionaires of the Authority.

9.2 The Authority shall, so far as reasonably possible, carry out any of its activities within the Royal Demises in a manner so not as to disrupt the performance of the Concessionaire of the Services under this Contract.

10. USE OF AUTHORITY PREMISES

10.1 During the Contract Term, the Concessionaire shall be granted a License to occupy the Premises subject to all necessary rights of access whether arising expressly or by implication pursuant to the terms of this Contract.  Such License shall subsist during the Contract Term only and shall automatically be withdrawn in the event that this Contract is terminated for whatever reason.

10.2 The Concessionaire shall not have exclusive rights to the use of the Premises and the Authority shall have rights of access at any time in an emergency and at all other reasonable times.  The Authority will retain a set of keys to the Premises and the locks shall not be changed by the Concessionaire without the Authority's Approval.

10.3 Unless given prior written approval from the Authority, the Concessionaire shall not use the Premises for any purpose or activity other than the provision of the Services.

10.4 In the event that the Concessionaire wishes to make any modifications to the Premises which are not envisaged by the terms of this Contract, then the parties shall meet with a view to seeking agreement as to the scope nature and cost or financial impact of any such change.

10.5 Upon completion or earlier termination of this Contract, the Concessionaire shall remove all equipment not transferred by this Contract and shall clear from the Premises all waste arising from the provision of the Services and shall leave the Premises in a clean and tidy condition.   

10.6 The Concessionaire shall ensure that its employees shall comply with the Access and Operating Restrictions and all such rules and regulations and other requirements relevant to the performances of the Services relating to the Premises as are in force from time to time.  All vehicular access to the area designated within the red border of the annexed site plan is forbidden without prior consent from park management.  Permission will normally be accorded for maintenance and repair vehicles when necessary.  All other vehicles, including delivery vehicles, may only have access to the designated Deliveries & Staff Car Park.  On no account are ‘club members’ to be allowed vehicular access to the concession area within the red site perimeter. 

10.7 The Concessionaire shall be responsible for any Business Rates that may be charged for the Premises.  The Concessionaire will notify the Authority of any rating assessment and will meet the reasonable costs of any appeal by the Authority against the assessment.
11. MANNER OF PROVIDING THE SERVICES

11.1 The Concessionaire shall perform the Services with all due care skill and diligence in accordance with good industry practices and the terms of this Contract.

11.2 The Services shall be performed only at the Premises.

11.3 The Concessionaire shall upon any instruction by the Authority:
a) Remove from the Premises any person, material or chattel which is not in accordance with the terms of this Contract and, where appropriate, substitute such person, material or chattel which is in accordance with the terms of this Contract.

b) Remove and properly re-execute any works which are not in accordance with the terms of this Contract.  Any such re-execution shall be performed at the expense of the Concessionaire and in such reasonable time as the Authority may specify.

12. TRADING AND ADDITIONAL TRADING HOURS

12.1 From the Commencement of Full Operations, the Concessionaire shall provide the Services for the Minimum Trading Hours, unless agreed otherwise by the Authority.

12.2 The provision of private functions and special events (see Condition 29) will not normally be permitted during the Minimum Trading Hours and the Concessionaire may not cease the provision of the Services, either on a temporary or a permanent basis within the Minimum Trading Hours, except with the written permission of the Authority.

12.3 Any revenues earned by the Concessionaire outside of the Minimum Trading Hours shall still form part of the calculation of gross receipts in accordance with the provisions of Condition 14 of this Contract.

12.4 The maximum trading hours will be between 06:00 – 23:30 and the Premises will be vacated between 00:00 and 06:00.
13. TARIFFS

13.1 Sports Tariffs will remain unchanged from pre-existing sports tariffs and be fixed for the first twelve months of the contract period.  Menu tariffs will be agreed with TRP post-award of contract and shall be fixed for the first year of the contract.  Thereafter, the Concessionaire must agree annually a sports/menu Tariff charging structure with TRP.  The Concessionaire shall provide all Consumables in accordance with the provisions of the Services as it shall deem necessary, provided that it shall always provide the Core Consumables, which must always be visible and accessible.  The Core Consumables and the charges shall be agreed prior to Contract award.

13.2 The Concessionaire shall be entitled to charge any sum, in its sole and absolute discretion, that it elects to charge in respect of any consumables, which are not Core Consumables.

13.3 The Concessionaire shall submit to the Authority on the first working day after 1st March each year its proposed tariffs for its next financial year for the use of the tennis courts and the Core Consumables. 

13.4 The Concessionaire shall be entitled to take into account, when setting its proposed tariffs for the use of the tennis courts and the Core Consumables, any change in base cost or change of law which has an adverse financial impact upon the Concessionaire and which cannot be compensated for by means of an increased charge for the non Core Consumables  

13.5 No later than 28 days after receipt of the Concessionaire's proposed charges for the use of the tennis courts and the Core Consumables in accordance with Condition 13.3 hereto, the Authority shall approve or reject the proposed tariffs.  In the event that no response is received from the Authority within the said 28 day period, then they shall be deemed to have accepted the proposed tariffs and shall have no further recourse whatsoever in respect of the same.  

13.6 In the event that the Authority rejects any proposed tariffs by the Concessionaire and the parties cannot reach agreement upon the same, then any difference shall be referred to the Dispute Resolution in accordance with the provisions of Condition 53.

13.7 The Concessionaire shall clearly display in a manner and form approved by the Authority, such approval not to be unreasonably withheld, the current tariffs for the use of the tennis courts and for each of its consumables offered for sale at the Premises.  The price list shall be displayed both at the entrances to the Premises and inside the Premises.

13.8 Prior to the Commencement of Full Operations, the Concessionaire shall agree with the Authority a formula for the control of prices for branded products such as drinks, wrapped ice creams and confectionery.  The formula shall be based on the prices that are charged in High Street outlets.
14. PAYMENT OF FEES ARISING OUT OF THIS CONTRACT 

14.1 The Concessionaire shall pay to the Authority the Fees as follows:

	
	% turnover share
	Annual fixed income guarantee

	Catering
	%
	£

	Tennis
	%
	


14.2 Where the estimated payment made in accordance with Condition 14.1 is greater than the relevant amount showing in the audited accounts, then the Authority will reimburse the Concessionaire accordingly.

14.3 Where the estimated payment made in accordance with Condition 14.1 is less than the relevant amount showing in the audited accounts, then the Concessionaire will reimburse Authority accordingly

14.4 The Concessionaire shall pay any sum due to Authority in accordance with these Conditions no later than 28 calendar days after the end of each quarter in respect of which the sum is estimated or calculated.  In the event of late payment of the sum due, the Concessionaire shall be regarded as being in default and payment shall thereafter be made no later than 28 calendar days after the end of each month for the duration of the Contract.

14.5 If this Contract is terminated for any reason and any payment by the Authority under the terms of this Contract is greater than any payment due to the Concessionaire, then the Concessionaire shall pay the Authority within 28 days of termination, a sum equal to the difference between the sum paid by Authority and the sum due to the Concessionaire.

14.6 Where the payment made in accordance with Condition 14.5 is greater than the relevant amount subsequently shown in the audited accounts, then the Authority will reimburse the Concessionaire accordingly. 

14.7 Where the difference in the payments made in accordance with Condition 14.5 is less than the amounts subsequently shown in the audited accounts, then the Concessionaire shall reimburse the Authority accordingly. 

15. RECOVERY OF UNPAID FEES DUE AND DEBTS  

15.1 In the event that the monthly fee or any part of the fee due to the Authority remains unpaid by the Concessionaire after the due date for payment of the same, then the Authority may require the Concessionaire to pay interest on the outstanding sums.  The interest will be calculated at a rate equivalent to the rate of 4% per annum above the base rate of the Bank of England from time to time in force on the amount outstanding of such sums from the date on which the same becomes payable until the actual date of payment.

15.2 Where the Concessionaire owes the Authority any sums in respect of any breach of this Contract the same shall be payable in the next fee payment following the occurrence of the event giving rise to the debt.

15.3 Wherever a sum of money is recoverable or payable by the Concessionaire (including any sum which the Concessionaire is liable to pay to the Authority in respect of any breach of this Contract) then the Authority may unilaterally deduct that sum from any sum then due, or which at any later time becomes due to the Concessionaire under this Contract or under any other contract with the Authority or with any other department, office or agency of the Crown

15.4 The Authority shall give at least 21 days notice to the Concessionaire of its intention to make any deduction under Condition 15.3, giving full particulars of the sum to be deducted.

15.5 Any overpayment by the Authority to the Concessionaire, wheresoever or howsoever arising shall be a debt recoverable by the Authority from the Concessionaire.
16. HALF-YEAR ACCOUNTS

16.1 The Concessionaire shall have an account of the gross receipts for each half-year made up and shall deliver a certified (but not audited) copy of that account to the Authority not later than 30 days from the expiry of the half year to which it relates.
17. ACCOUNTS AND BOOKS

17.1 The Concessionaire shall keep and maintain open book accounts of the gross receipts in a manner and form approved by the Authority, such approval not to be unreasonably withheld and to take due account of the Concessionaire’s standard accounting procedures. 

17.2 The Concessionaire shall present its gross receipt accounts in a form whereby the volume sales for any given product can, so far as it is reasonable, be identified along with a tariff for that period.

17.3 The Concessionaire shall keep such other books, till rolls and receipts, accounts, documents, vouchers and stock records as the Authority may reasonably require to support the accounts required by Condition 17.1 for seven years.

18. PREPARATION AND CERTIFICATION OF ACCOUNTS 

18.1 The Concessionaire shall make arrangements for the accounts as set out in Condition 17.1 to be audited at the end of every year by a registered auditor within two months after the end of the financial year’s end, which is currently 31st March, and which will not be altered without the consent of the Authority, which shall not be unreasonably withheld

18.2 The Concessionaire shall ensure that the accounts are certified to the effect that the registered auditor has either prepared or audited accounts on the basis of original till rolls or receipts, duplicate bills or invoices given to customers or from other original material recording sales at the Premises. 

19. RIGHT OF AUDIT 

19.1 The Concessionaire shall keep secure and maintain until 5 years after the final payment of all sums due under the Contract, or such longer period as may be agreed between the Parties, full and accurate records of the Services, all expenditure reimbursed by the Authority and all payments made to the Authority 

19.2 The Concessionaire shall grant to the Authority or its authorised agents such access to those records as they may reasonably require in order to monitor the Concessionaire’s compliance with the terms of its Contract.  

19.3 For the purpose of: 

a) the examination and certification of Authority accounts; or

b) any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources.

The Comptroller and Auditor General may examine such documents as he may reasonably require, which are owned held or otherwise within the control of the Concessionaire to provide such oral and/or written explanations as he considers necessary.  This Condition does not constitute a requirement for inspection of the accounts of the Concessionaire under Section 6(3)(d)(5) of the National Audit Act 1983.

20. HANDOVER 

20.1 Within 21 days of being so requested by the Authority’s Representative, the Concessionaire shall provide and thereafter keep updated in a fully indexed and catalogued format, all information reasonably necessary to enable the Authority to issue tender documents for the future provision of the Services.

20.2 The Concessionaire will within six months prior to the expiry of the Contract, carry out a full dilapidation survey of the Premises.  The dilapidation survey will be carried out by an independent firm of Chartered Surveyors (whom shall be registered as a practice with the Royal Institution of Chartered Surveyors).  The dilapidation survey will take into account the age of the building the Planned and Reactive Maintenance regime agreed and reasonable wear and tear.

20.3 Upon completion of the dilapidation survey required by Condition 20.2 the firm of Chartered Surveyors will prepare a schedule of works which they consider the Concessionaire needs to undertake in respect of the Premises to return it to a reasonable condition.

20.4 The Concessionaire will arrange for the works referred to in the dilapidation survey to be carried out outside of trading hours and the Concessionaire will be responsible for all costs involved in carrying out the works.  In the event of the Concessionaire not carrying out the works within a reasonable time the Authority shall be allowed access to prepare for and execute the specified remedial works.  All costs in association with this operation will be recoverable from the Concessionaire as a debt.

20.5 The Concessionaire shall remove from the Premises, prior to the expiry of this Contract or within 7 days of termination, all of the property that the Authority agrees is in the Concessionaire’s ownership.  The list of property in the Concessionaire’s ownership shall be agreed with the Authority before any item is removed from the Premises.  The Concessionaire shall be held liable for any damage to the Premises or the Authority’s Property.

20.6 Where the Concessionaire does not remove all loose furniture and unfixed equipment, all vending machines and loose office and ancillary equipment by midnight on the day of the expiry of this Contract (or 7 days following upon termination) then the Authority may remove and dispose of all such property (regardless of value of the properties an asset) and the costs and expenses involved in doing so shall be treated as a debt of the Concessionaire.

20.7 Where the Authority chooses to sell some property (though no duty exists to do so) the proceeds will be deducted from the debt of the Concessionaire and where the sums raised exceed the debt due to the Authority the excess will be payable from the Authority to the Concessionaire.

20.8 The Concessionaire is not to remove from site any finishes, signage, fixtures, fittings, furniture or catering equipment which belongs to the Authority in accordance with the terms of this Contract.

20.9 The Concessionaire will update as necessary and furnish the Authority with the following documents as appropriate:
a) a current copy of the Health and Safety File (completed in accordance with the requirements of the Construction (Design and Management) Regulations 2015;

b) all associated Planned and Reactive Maintenance Records; and

c) all other relevant records in the possession of the Concessionaire
20.10 Where, in the reasonable opinion of the Authority’s Representative, the Transfer of Undertakings (Protection of Employment) Regulations 2006 (also see Condition 52) or such other similar provisions as may be in force at the relevant time are likely to apply on the termination or expiration of the Contract, the information to be provided by the Concessionaire under Condition 20.1 shall include, as applicable, accurate information relating to the Staff who would be transferred under the same terms of employment under those Regulations including in particular:
a) the number of Staff who would be transferred but with no obligation on the Concessionaire to specify their names;

b) in respect of each of those members of Staff: their age; sex; salary; length of service; hours of work; overtime hours and rates; any other factors affecting redundancy entitlement; and any outstanding claims arising from their employment;

c) the general terms and conditions applicable to those members of Staff including probationary periods, retirement age, periods of notice, current pay agreements, working hours, entitlement to annual leave, sick leave, maternity and special leave, terms of mobility, any loan or leasing schemes, any relevant collective agreements, facility time arrangements and additional employment benefits.
20.11 The Authority shall take all necessary precautions to ensure that the information referred to in Condition 20.10 is given only to service providers who have qualified to tender for the future provision of the Services.  The Authority shall require that such service providers shall treat that information in confidence; that they shall not communicate it except to such persons within their organisation and to such extent as may be necessary for the purpose of preparing a response to an invitation to tender issued by Authority; and that they shall not use it for any other purpose.

20.12 The Concessionaire shall indemnify the Authority against any claim made against the Authority at any time by any person in respect of any liability incurred by the Authority arising from any deficiency or inaccuracy in information which the Concessionaire is required to provide under Condition 20.10 and the Contractor is legally liable for.

20.13 The Concessionaire shall allow access to the Premises, in the presence of the Authority’s Representative, to any person representing any service provider whom the Authority has selected to tender for the future provision of the Services.

20.14 For purpose of access to the Premises, in accordance with Condition 20.13, the Authority shall give the Concessionaire 7 days' notice of a proposed visit, together with a list showing the names of all persons who will be attending those premises.  Their attendance shall be subject to compliance with the Concessionaire's health and security procedures, subject to such compliance not being in conflict with the objectives of the visit. 

20.15 The Concessionaire shall co-operate fully with the Authority during the handover arising from the completion or earlier termination of the Contract.  This co-operation during the setting up operations period of the new Contract shall extend to allowing full access to, and providing copies of, all documents, reports, summaries and any other information necessary in order to achieve an effective transition without disruption to routine operational requirements.

20.16 Within 10 working days of being so requested by the Authority, the Concessionaire shall transfer to the Authority all computerised documents necessary for the operation of the Services, so far as is reasonably possible, in a form which can readily be used by the Authority.
21. SALES MACHINES 

21.1 The Concessionaire shall provide and operate sufficient point of sale machines of a type approved by the Authority, to ensure that it is complying with the Authority’s requirements for audit of all turnover figures. 

21.2 In the event that the Concessionaire wishes to change the type of sale machine used, it shall first obtain the Authority’s approval, which shall not be unreasonably withheld.

22. VARIATION

22.1 The Contract shall not be varied unless such variation is made in writing.

22.2 In the event of an emergency, the Authority shall have the right to vary the Contract by oral instructions given by the Authority's representative, which shall be confirmed in writing within 7 days.

22.3 The Authority shall have the right to vary the Services at any time, subject to the Variation being related in nature to the Services being provided, and no such Variation shall vitiate the Contract.

22.4 The Concessionaire may request a Variation provided that:
a) the Concessionaire shall notify the Authority's Representative in writing of any additional or changed requirement which it considers should give rise to Variation within seven days of such occurrence first becoming known to the Concessionaire;

b) any proposed Variation shall be fully supported by a quotation as detailed in Condition 22.5.

22.5 The Concessionaire, within 14 days of being requested by the Authority's Representative or requesting a Variation pursuant to Condition 22.4, shall submit a quotation to the Authority, such quotation to contain at least the following information:

a) a description of the work together with the reason for proposed Variation;

b) the price, where applicable;

c) details of the impact, if any, on other aspects of the Contract.

22.6 The price of any Variation shall, unless otherwise agreed between the Parties, be calculated in the following order of precedence:

a) using the Prices or Rates;

b) prices pro-rata to the Prices or Rates;

c) prices based on the Prices or Rates.

22.7 The Authority shall either approve or reject any Variation proposed by the Concessionaire.

22.8 In the event that the Concessionaire disputes any decision by the Authority to reject a proposed Variation or contends that a proposed Variation is outstanding or continues to be required, the Concessionaire shall update the information contained in his quotation for the proposed Variation every Month and shall send the updated information to the Authority.

23. ACCESS AND AVAILABILITY

23.1 Subject to the provisions of the Access and Operating Restrictions and to Condition 23.2 below, the Authority will ensure that all access necessary for the provision of the Services is provided to the Premises.  Where access to the Premises is not given to the Concessionaire and this affects their ability to perform the Services, the Concessionaire shall notify the Authority immediately.

23.2 The Authority shall, at its absolute discretion, be entitled to restrict entry to Hyde Park.
23.3 Where the Authority has exercised its right to close Hyde Park then they shall compensate the Concessionaire for all reasonable costs and loss of profit associated with this closure.  Where such closure is beyond the control of the Authority, then no compensation shall be payable, unless the closure extends beyond seven consecutive calendar days.

23.4 The Concessionaire shall use its best endeavours to mitigate the cost of any disruption occasioned by reason of any closure as set out in Condition 23.2 above.  Where 48 hours notice of closure has been given, it is assumed that the Concessionaire will have sufficient time to re-deploy its resources and therefore only claims for lost profit will be considered.

23.5 Where the Concessionaire has been prevented or severely restricted from re-commencing trading and can provide satisfactory evidence that the compensation proposed under 23.4 above would jeopardise the liquidity of the Concessionaire then the Concessionaire may terminate this Contract.

23.6 The Concessionaire can terminate this Contract where the closure of the Park has been for a single period greater than 60 days or a period in the aggregate greater than 90 days during any 12 month period.

23.7 The Authority and its representatives shall have the right to access the Premises at all reasonable times to carry out maintenance works to the parts of the Premises that are the Authority’s responsibility.

24. UNDERTAKINGS AND LIABILITIES 

24.1 Save as otherwise specifically provided in this Contract, the Concessionaire shall be responsible for all costs relating to the provision of the Services.

24.2 The Authority shall not accept responsibility for any losses incurred by the Concessionaire in the provision of the Services, regardless of the circumstances of the said loss, unless that loss was caused by any act, negligence or default of Authority.

24.3 The Concessionaire shall be fully responsible for and agrees to pay and indemnify the Authority against all costs, expenses, fees, rates and any outgoings or costs, whatsoever, associated with the provision of the Services.

25. MAINTENANCE OF THE PREMISES

25.1 The Authority shall be responsible for the maintenance of the structure of the Premises.  With the exception of structural repairs, the Concessionaire shall be required to maintain the Premises in good condition, clean and tidy to the satisfaction of the Authority.  This shall include painting the exterior of the Premises at least every 5 years, to a specification agreed with the Authority.  The Concessionaire shall be responsible for the cost of any materials used in connection with the cleaning and non-structural repair of the premises.  The Premises shall be cleaned in accordance with any manufacturer’s instructions.

25.2 The Concessionaire is required to operate, at no cost to the Authority, a Planned and Reactive Maintenance Regime.  This regime must be approved by Authority and should include statutory testing including maintaining all necessary safety equipment, including fire detection and security equipment throughout the premises.

25.3 If the Authority considers the Premises to be in an unsatisfactory state of repair or the Concessionaire has failed to implement the agreed Planned and Reactive Maintenance Regime, the Authority will issue an Instruction requiring immediate corrective action to facilitate the premises restoration to a suitable condition.

25.4 The Authority reserves the right to fully audit the Services at any reasonable time to confirm the Concessionaire's compliance with the Planned and Reactive Maintenance Regime.  These audits will be carried out at the Authority’s cost, except where the audit shows the Concessionaire to be in substantial default of its obligations under the Contract.

25.5 Where the Concessionaire is failing to carry out works in accordance with the Planned and Reactive Maintenance Regime it must within 30 days:

a) undertake at its cost the required maintenance to all items that are in breach of its obligations, all maintenance being undertaken outside of trading hours;

b) pay the Authority all reasonable costs incurred by them in carrying out a complete audit of all other installations in the building in which it is discovered that part of the work has not been carried out or properly carried out;

c) pay the Authority all reasonable costs incurred by them in checking installations similar to those in which part of the maintenance work repair work or other work has not been carried out or properly carried out in other buildings for which the Concessionaire has a responsibility for maintenance and repair under this Contract;

d) pay the Authority all reasonable costs incurred by them in subsequently checking the subsequent maintenance work on the installation for which part of the work had not been carried out or properly carried out;

e) pay the Authority any other reasonable costs which they may incur as a consequence of the failure of the Concessionaire to carry out or properly carry out any part of the maintenance work repair work or other work and the checking and self-certification procedures.

25.6 If The Concessionaire fails to execute repairs (including decorative repairs) for which it is responsible under the Contract then the Authority or its Representatives, subject to reasonable notification, may execute the required repairs at any time and the costs of which shall be a debt due from the Concessionaire.

25.7 A schedule detailing the demarcation of responsibilities shall be produced prior to the award of the Contract.

26. Removal of Litter and Rubbish and Disposal of Waste Fluids

26.1 The Concessionaire shall take all reasonable precautions in the performance of this Contract to ensure that the impact of litter emanating from the Premises is minimised.  Such steps shall include, by way of example only, the selection of packaging, which minimises litter, and the levying of deposits on returnable items.

26.2 The Park is designated a ‘Grade A’ environment under the Environmental Protection Act 1990, Code of Practice on Litter and Refuse.  This means that the Park must be litter free at all times.  The Concessionaire shall comply with this Code of Practice and will ensure that sufficient staff is employed to enable the continuous gathering of litter in the areas of their responsibility throughout opening hours.  The minimum standards to be achieved and under the Code of Practice on Litter and Refuse (COPLR available from HMSO bookshops) of the Environmental Protection Act 1990 are as follows:

a) if the area as described above falls to COPLR Grade B standard it will be brought to Grade A standard within 30 minutes;

b) if the area described above falls to COPLR Grade C or D standard it will be brought to Grade A within 10 minutes.

26.3 The Concessionaire shall keep the areas around the Premises free from litter to a radius of 10 metres.  The Concessionaire shall, as far as reasonably possible, keep the area described above to COPLR Grade A standard at all times.

26.4 Compactors must be used to store rubbish and disposal shall be undertaken at the Concessionaire's expense.

26.5 The Concessionaire shall make their own arrangements for the on-going removal of all litter and rubbish from the Premises to the satisfaction of the Authority.  Collections must be made before 10 am unless otherwise agreed by the Authority.

26.6 The Concessionaire will be expected to establish a scheme to separate and collect specific items (e.g. cans and bottles) for recycling, in concert with any Local Authority initiatives.

26.7 The Concessionaire will be responsible for the supply of litterbins within the agreed areas.

26.8 A storage tank must be provided inside the Premises for the collection of all waste fluids e.g. cooking oils.  All waste fluids must be disposed of off-site or as agreed by the Authority.

27. PEST CONTROL

27.1 The risk of infestation shall be minimised by adequate arrangements for the disposal of food waste and other matter attractive to pests.  The Concessionaire shall not arrange for the control of any pests without the written permission of the Authority.  Where the Authority agrees to the Concessionaire dealing with pest control, the pesticides or any other chemicals to be used must be agreed with the Authority in writing.

28. UTILITIES

28.1 The Concessionaire shall be responsible for the metering and payment of all utilities to the Premises, including water, electricity, gas, waste removal and telephone charges.  The Authority shall be responsible for ensuring the delivery of the relevant utilities to the Premises where such utility services are not in the ownership of the relevant utility provider.

28.2 The Concessionaire shall arrange to be billed directly by the relevant undertakers for their consumption of gas, electricity, telecommunications and water at the Premises and the Authority shall not grant any other person access to the gas, electricity, telecommunications and water supplies for which the Concessionaire is responsible.

28.3 The Authority will not be liable for loss of revenue or food products where any utility supply fails, except where it is directly attributable to the failure of ducts in the ownership of the Authority.

28.4 The Concessionaire shall be responsible for ensuring the Premises meet the Electricity at Work Regulations 1989 and that an annual certificate is issued by a recognised undertaking to confirm the Site's compliance.
29. FUNCTIONS, SPECIAL EVENTS and Filming
29.1 The Concessionaire shall not hold any functions or other events or filming at the Premises without the written agreement of the Authority.

29.2 The Authority may from time to time host Special Events in Hyde Park.  Where the Authority has elected to hold a Special Event, it shall serve Notice of the same upon the Concessionaire giving not less than 28 days notice (wherever reasonably possible) of the occurrence of the same.

29.3 If the number and regularity of Special Events is such that they have a materially detrimental effect on the Concessionaire's gross receipts under this Contract and exceed the level of such events anticipated at the time of Contract Award, then any fees payable to Authority shall be adjusted to compensate for the said detrimental effect.

29.4 The value of any adjustment under Condition 29.3 shall be subject to negotiation.  In the event of agreement not being reached on the value of the adjustment, Condition 53 will apply.
30. ACCOUNTS FOR FUNCTIONS AND SPECIAL EVENTS’ CATERING

30.1 The Concessionaire shall keep and maintain separate accounts in the same manner and form as set out in Condition 17 of the gross receipts from any provision of Functions or Special Events.  Conditions 16 and 17 shall apply to the accounts required to be kept in accordance with this Condition.

31. INTELLECTUAL PROPERTY RIGHTS - ASSIGNMENT AND INDEMNITY

31.1 The Authority shall have the right to use Intellectual Property used in the performance of the Services and registered to the Concessionaire, without charge, during the lifetime of the Contract.  The Authority shall allow the Concessionaire to comment on the use of any Intellectual Property registered to the Concessionaire before its use.

31.2 The Concessionaire shall indemnify the Authority against claims, proceedings, actions, damages, legal costs (including but not limited to legal costs and disbursements on a solicitor and client basis), expenses and any other liabilities arising from or incurred by the use by the Concessionaire, in the performance of the Services, or the use by the Authority following delivery by the Concessionaire, of any material which involves any infringement or alleged infringement of the Intellectual Property Rights of any third party.

31.3 The provisions of Condition 31.2 shall not apply in respect of any material which the Authority has supplied to the Concessionaire or which the Authority has specified for use by the Concessionaire or for delivery to the Authority.

31.4 The Authority shall indemnify the Concessionaire against all claims, proceedings, actions, damages, legal costs (including but not limited to legal costs and disbursements on a solicitor and client basis), expenses and any other liabilities arising from or incurred by the use by the Concessionaire, in the performance of the Services, of any material referred to in Condition 31.3 which involves any infringement or alleged infringement of the Intellectual Property Rights of any third party.

31.5 Where any claim is made by a third party in respect of any material referred to in Condition 31.2 or 31.4, the Party which is required to provide an indemnity under those provisions shall have the right to conduct, or take over the conduct of, the defence to the claim and to any proceedings or action brought by the third party.

32. SECURITY 

32.1 The Concessionaire shall take all measures necessary to comply with the provisions of any enactment relating to security, which may be applicable to the Concessionaire in the performance of the Services.

32.2 The Concessionaire shall take all reasonable measures, by the display of notices or other appropriate means, to ensure that Staff have notice that all provisions referred to in Condition 32.1 will apply to them and will continue to apply to them, if so applicable, after the expiry or earlier termination of the Contract.

32.3 Whilst in the Park, Staff shall comply with all security measures implemented by the Authority in respect of Personnel and other persons attending the Premises.  The Authority shall provide copies of its written security procedures to the Concessionaire on request.

32.4 The Authority shall have the right to carry out any search of Staff or of vehicles used by the Concessionaire at the Premises.

32.5 The Concessionaire shall co-operate with any investigation relating to security which is carried out by the Authority or by any person who is responsible to the Authority for security matters and when required by the Authority's Representative shall:
a) use its best endeavours to make any Staff identified by the Authority's Representative available to be interviewed by the Authority's Representative, or by a person who is responsible to the Authority for security matters, for the purposes of the investigation.  Staff shall have the right to be accompanied by the Concessionaire's Representative and to be advised or represented by any other person whose attendance at the interviews is acceptable to both the Authority's Representative and the Concessionaire's Representative; and

b) subject to any legal restriction on their disclosure, provide all documents, records or other material of any kind which may reasonably be required by the Authority or by a person who is responsible to the Authority for security matters, for the purposes of the investigation, so long as the provision of that material does not prevent the Concessionaire from performing the Services.  The Authority shall have the right to retain any such material for use in connection with the investigation and, so far as possible shall provide the Concessionaire with a copy of any material retained.

33. CONFIDENTIALITY 

33.1 Each Party shall:

a) treat as confidential all information obtained from the other Party under or in connection with the Contract;

b) not disclose any of that information to any third party without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of the Contract; and

c) not use any of that information otherwise than for the purposes of the Contract.

33.2 The Concessionaire shall take all necessary precautions to ensure that all information obtained from the Authority under or in connection with the Contract is:
a) given only to the minimum number of Staff and then only to the extent necessary for each member of Staff's activities in the provision of the Services; and

b) treated as confidential and not disclosed (without prior approval) or used by any Staff otherwise than for the purposes of the Contract.

33.3 Where it is considered necessary in the opinion of the Authority's Representative, the Concessionaire shall ensure that Staff sign a confidentiality undertaking (in a form provided by the Authority) before commencing work in connection with the provision of the Services.

33.4 The provisions of Conditions 33.4 and 33.2 shall not apply to any information which is:
a) or becomes public knowledge (otherwise than by breach of these Conditions), or

b) in the possession of the Party concerned, without restriction as to its disclosure, before receiving it from the disclosing Party, or

c) received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure.

33.5 Nothing in these Conditions shall prevent the Authority disclosing:
a) such information relating to the outcome of the procurement process for the Contract as may be required to be published in the Supplement to the Official Journal of the European Union in accordance with EU directives or elsewhere in accordance with requirements of United Kingdom government policy on the disclosure of information relating to government contracts;

b) any information obtained from the Concessionaire:
i. to any other department, office or agency of the Crown, or

ii. to any Person engaged in providing any services to the Authority for any purpose relating to or ancillary to the Contract,

provided that in disclosing information under sub-Condition (i) or (ii) the Authority discloses only the information which is necessary for the purpose concerned and requires that the information is treated in confidence and that a confidentiality undertaking is given where appropriate; or
c) information obtained from the Concessionaire under Condition 20.10 subject to the obligations imposed by Condition 20.11.

33.6 Nothing in these Conditions shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business, to the extent that this does not result in a disclosure of confidential information or an infringement of any Intellectual Property Rights.

33.7 The Concessionaire shall not use any confidential information obtained from the Authority for the solicitation of business from the Authority or any other part of the Crown.

33.8 The obligations imposed by these Conditions shall continue to apply after the expiry or termination of the Contract.

34. INDEMNITY AND INSURANCE

34.1 The Concessionaire shall indemnify the Authority fully against all claims, proceedings, actions, damages, legal costs expenses and any other liabilities in respect of any death or personal injury, loss of or damage to property, which is caused directly or indirectly by any act or omission of the Concessionaire.  This Condition 34.1 shall not apply to the extent that the Concessionaire is able to demonstrate that such death or personal injury, or loss or damage, was not caused or contributed to by his negligence or default, or the negligence or default of his Staff or sub-contractors, or by any circumstances within his or their control.

34.2 The Concessionaire shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Concessionaire, arising out of the Concessionaire's performance of the Contract, in respect of death or personal injury, or loss of or damage to property.  Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Concessionaire.

34.3 The Concessionaire shall hold employer's liability insurance in respect of Staff in accordance with any legal requirement for the time being in force.

34.4 The Concessionaire shall produce to the Authority's Representative, on request, copies of all insurance policies referred to in these Conditions or other evidence confirming the existence and extent of the cover given by those policies, together with receipts or other evidence of payment of the latest premiums due under those policies.

34.5 The terms of any insurance or the amount of cover shall not relieve the Concessionaire of any liabilities under the Contract.  It shall be the responsibility of the Concessionaire to determine the amount of insurance cover that will be adequate to enable the Concessionaire to satisfy any liability referred to in Condition 34.2.
35. UNLAWFUL DISCRIMINATION

35.1 The Concessionaire shall not unlawfully discriminate within the meaning and scope of the provisions of the Race Relations Act 1976 or the Sex Discrimination Act 1975 or any statutory modification or re-enactment thereof relating to discrimination in employment.

35.2 The Concessionaire shall take all reasonable steps to secure the observance of the provisions of this Condition by all employees or agents of the Concessionaire and all sub-contractors employed in the execution of this Audit.

36. CORRUPT GIFTS AND PAYMENTS OF COMMISSION

36.1 The Concessionaire shall not do (and warrants that in entering the Contract he has not done) any of the following (referred to in these Conditions as "prohibited acts"):

a) offer, give or agree to give to any servant of the Crown any gift or consideration of any kind as an inducement or reward for doing or not doing (or having done or not having done) any act in relation to the obtaining or performance of this or any other contract with the Crown, or for showing or not showing favour or disfavour to any Person in relation to this or any other contract with the Crown.

b) enter into this or any other contract with the Crown in connection with which commission has been paid or has been agreed to be paid by him or on his behalf, or to his knowledge, unless before the Contract is made particulars of any such commission and the terms and conditions of any such agreement for the payment of it have been disclosed in writing to the Authority.

36.2 If the Concessionaire, his employees, agents or any sub-contractor, or anyone acting on his or their behalf, does any of the prohibited acts or commits any offence under the Prevention of Corruption Acts 1889 to 1916, with or without the knowledge of the Concessionaire, in relation to this or any other contract with the Crown, the Authority shall be entitled:

a) to terminate the Contract and recover from the Concessionaire the amount of any loss resulting from the termination;

b) to recover from the Concessionaire the amount or value of any such gifts, consideration or commission; and

c) to recover from the Concessionaire any other loss sustained in consequence of any breach of these Conditions, whether or not the Contract has been terminated.

36.3 In exercising its rights or remedies under these Conditions, the Authority shall:

a) act in a reasonable and proportionate manner having regard to such matters as the gravity of, and the identity of the person performing the prohibited act;

b) give all due consideration, where appropriate, to action other than termination of the Contract, including (without limitation to):

i. requiring the Concessionaire to produce the termination of a sub-contract where the prohibited act is that of a sub-contract; and
ii. requiring the Concessionaire to procure the dismissal of an employee (whether his own or that of a sub-contractor) where the prohibited act is that of such employee.
37. Health and Safety 

37.1 Work undertaken by the Concessionaire is to be in accordance with all current relevant health and safety legislation and good practice.  In particular, work is to conform to the requirements of the Health and Safety at Work Act 1974, including the Regulations that fall under it, and the Construction (Design and Management) Regulations 2015.

37.2 The Concessionaire shall give induction training to their workforce and a record of such training will be kept available for inspection.

37.3 A copy of the Concessionaire's health and safety policy and procedures shall be available on-site for reference at all times.

37.4 The Concessionaire is to submit to the Authority copies of all relevant generic risk assessments and all new risk assessments, which are particular to this specific contract.  When these are periodically reviewed by the Concessionaire, revised copies are to be submitted to the Authority.

37.5 The Concessionaire is to attend Health and Safety co-ordination meetings, as stipulated by the Authority.

37.6 The Concessionaire is to submit to the Authority copies of the periodic reports by his health and safety advisor/auditor.

37.7 The Concessionaire is to submit accident and incident reports to the Authority.

37.8 The following statement defines the demarcation between the respective health and safety responsibilities of the Concessionaire and the Authority; it also lists areas of shared responsibility and how these are to be managed:

[statement to be inserted as soon as possible after Commencement of Full Operations )
38. TRANSFER AND SUB-CONTRACTING

38.1 The Concessionaire shall not assign, sub-contract or in any other way dispose of the Contract or any part of it without prior Approval.  On giving notice to the Concessionaire of not less than 20 days, the Authority shall be entitled to assign, novate or otherwise dispose of any or all of its rights under the Contract to:

a)  any contracting authority as defined in Regulation 2(1) of The Public Contracts Regulations 2015; or

b)  any other body established by the Crown or under statute in order substantially to perform any of the functions that had previously been performed by the Authority;

c) any private sector body which substantially performs the functions of the Authority

provided that such assignment, novation or other disposal shall not materially increase the burden of the Concessionaire's obligations under the Contract.

38.2 The Concessionaire shall be responsible for the acts and omissions of his sub-contractors as though they were his own.

38.3 The Concessionaire shall not use the services of self-employed individuals without prior Approval.
39. SERVICE OF NOTICES AND COMMUNICATIONS

39.1 Except as otherwise expressly provided within the Contract, no notice or other communication from one Party to the other shall have any validity under the Contract unless made in writing by or on behalf of the Party concerned.

39.2 Any notice or other communication which is to be given by either Party to the other shall be given by letter, or by facsimile transmission or electronic mail confirmed by letter.  Such letters shall be delivered by hand or sent prepaid by first class post, addressed to the other Party in the manner referred to in Condition 39.3.  If the other Party does not acknowledge receipt of any such letter, facsimile transmission or item of electronic mail, and the relevant letter is not returned as undelivered, the notice or communication shall be deemed to have been given 3 working days after the day on which the letter was posted.

39.3 For the purposes of Condition 39.2, the address of each Party shall be:

For the Authority:

The Royal Parks

Rangers Lodge

Hyde Park

London W2 2UH
For the attention of 
Tel:

email:

For the Concessionaire:

For attention of:
Tel: 
email: 

39.4 Either Party may change its address for service by notice given in accordance with these Conditions.

40. SEVERABILITY

40.1 If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated.  In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Parties shall immediately commence negotiations in good faith to remedy the invalidity.

41. CONCESSIONAIRE'S VEHICLES

41.1 For the purpose of these Conditions, Concessionaire's Vehicles includes sub-contractors' vehicles, including delivery and refuse collection vehicles.

41.2 All vehicles to be used on the Contract are to be agreed in writing with the Authority.  The Authority has the right to prohibit the use of any vehicles that are regarded as unsuitable.  The Authority will reject any vehicle that it regards as not being “environmentally friendly”.

41.3 The Concessionaire shall not, without the Authority's written consent, use or permit to be used in the park, any vehicle that exceeds 7,500 kg (Gross Vehicle Weight).

41.4 The Concessionaire shall not, without the Authority's written consent, use any vehicles on any footpath or roadway within the Parks.

41.5 Vehicles shall not be allowed to drive on the grass or other soft surfaces. 

41.6 The Concessionaire shall nominate and maintain a written record of all vehicles and shall ensure that they carry such identification within the Parks as the Authority specifies from time to time.  Unless otherwise agreed by the Authority, all nominated vehicles, excluding such numbers of temporary vehicles or machinery brought in with the consent of the Authority for specific short-term work, will be painted in deep bronze green BS224.
41.7 The Concessionaire shall mark both sides of the vehicle and plant in letters and figures of not more than 50 mm with the company name, the words Royal Parks’ Contractor, the company telephone number and to a layout agreed by the Authority.

41.8 The vehicles may only be stored in the Authority's Premises with the agreement of the Authority.

41.9 The Concessionaire shall ensure that all vehicles used in the performance of the Duties give right of way to pedestrians, cyclists and horses and other animals and that any such vehicles when parked do not obstruct any footpaths.

41.10 The Concessionaire shall ensure that all members of their staff comply with the vehicle speed limits permitted within the Park.

41.11 Vehicles shall use official public roads except when accessing specific areas of work.

41.12 If requested by the Authority, the Concessionaire shall suspend from driving any staff found to be driving without due care.  This suspension may be made permanent in exceptional circumstances.
42. TIME OF THE ESSENCE

42.1 Time shall be of the essence at the commencement of the Contract.  Failure by the Concessionaire to be ready to perform the Services on the Commencement of Full Operations shall enable the Authority, at its option, either to rescind the Contract or to cancel any part of the Contract, without prejudice to all other rights and remedies available to the Authority under the Contract.

43. Deliveries & Removals of Materials

43.1 The Concessionaire shall ensure that when materials are delivered to the Premises, adequate arrangements are made in advance to off-load and store any such materials.  Under no circumstances will The Authority off-load and store any materials addressed to the Concessionaire or his sub-contractors.

43.2 The Concessionaire shall ensure that all deliveries are only made to the Premises before 10:00am.  No Heavy Goods Vehicle deliveries are to be made at all without prior arrangement with the Authority’s representative.

43.3 Delivery and positioning of skips provided by the Concessionaire or sub-contractors must be agreed with the Authority’s Representative in advance of delivery.

43.4 Delivery vehicles must not obstruct Park roads at any time and may be required to be continuously attended.

44. Monitoring the Contract

44.1 The Authority, or the Authority's representative, will inspect and monitor the provision of the Services.  Such monitoring will consider the service being offered, prices, speed and quality of service, cleanliness of the Premises, level of staff training, degree of financial accountability and performance, staff rates of pay, customer satisfaction, marketing initiatives, customer care and all matters of compliance, or otherwise, with the tender documentation.

44.2 The Authority, or the Authority's representative, will carry out independent customer surveys.

45. CLIENT LIAISON MEETINGS

45.1 At regular pre-arranged intervals, the Concessionaire will meet with the Authority’s representative to discuss the performance of the Contract.  In an emergency, the Concessionaire shall be available at 1 hour’s notice to attend a meeting with the Authority’s representative.
46. FORCE MAJEURE

46.1 Neither Party shall be liable to the other Party by reason of any failure or delay in performing its obligations under the Contract which is due to Force Majeure, where there is no practicable means available to the Party concerned to avoid such failure or delay.

46.2 If either Party becomes aware of any circumstances of Force Majeure, which give rise to any such failure or delay, or which appear likely to do so, that Party shall promptly give notice of those circumstances as soon as practicable after becoming aware of them and shall inform the other Party of the period for which it estimates that the failure or delay will continue.

46.3 Any failure or delay by the Concessionaire in performing his obligations under the Contract which results from any failure or delay by an agent, sub-contractor or supplier shall be regarded as due to Force Majeure only if that agent, sub-contractor or supplier is itself impeded in complying with an obligation to the Concessionaire by Force Majeure.

47. TERMINATION ON CHANGE OF CONTROL AND INSOLVENCY

47.1 The Authority may terminate the Contract by written notice having immediate effect if:
a) the Concessionaire undergoes a change of control, within the meaning of Section 416 of the Income and Corporation Taxes Act 1988, impacting adversely and materially on the performance of the Contract; or

b) where the Concessionaire is an individual or a firm, the Concessionaire or any partner in the firm becomes bankrupt or has a receiving order or administration order made against him; or makes any compromise or arrangement with or for the benefits of his creditors; or appears unable to pay his debt within the meaning of Section 268 of the Insolvency Act 1986; or any similar event occurs under the law of any other jurisdiction within the United Kingdom; or

c) where the Concessionaire is company, the Concessionaire passes a resolution or the Court makes an order that the Concessionaire be wound up otherwise than for the purpose of solvent reconstruction or amalgamation; or a receiver, manager or administrator is appointed on behalf of a creditor in respect of the Concessionaire's business or any part of it; or the Concessionaire is unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986; or any similar event occurs under the law of any other jurisdiction within the United Kingdom.

d) The Authority may only exercise its right under Condition 47.1(a) within 6 Months after a change of control occurs and shall not be permitted to do so where it has agreed in advance to the particular change of control that occurs.  The Concessionaire shall notify the Authority immediately when any change of control occurs.

48. TERMINATION ON DEFAULT

48.1 The Authority may terminate the Contract, or terminate the provision of any part of the Services, by written notice to the Concessionaire with immediate effect and without compensation if the Concessionaire is in default of any obligation under the Contract and:
a) the Concessionaire has not remedied the default to the satisfaction of the Authority within 30 days;
b) or such other period as may be specified by the Authority, after service of written notice specifying the default and requiring it to be remedied;
c) or the default is not capable of remedy; or the default is a fundamental breach of the Contract.

48.2 For the purpose of these Conditions, a "fundamental breach" is persistent failure to perform the Services in accordance with the Contract and the conviction for any criminal offence by the Concessionaire or any servant or agent of his, where the criminal offence in the opinion of the Authority makes it desirable to terminate the Contract.

49. Termination by reason of Force Majeure

49.1 Where any single event of Force Majeure shall have continued for a period of 90 days or any number of events shall have continued for a period of 120 days in the aggregate during any 12 month period, then the Authority may terminate this Contract forthwith.

50. BREAK

50.1 The Authority shall have the right to terminate the Contract, or to terminate the provision of any part of the Services, at any time by giving 30 days written notice to the Concessionaire.  The Authority may extend the period of notice at any time before it expires, subject to agreement on the level of Services to be provided by the Concessionaire during the period of extension.

51. CONSEQUENCES OF TERMINATION

51.1 If the Authority terminates the Contract through the Concessionaire’s default under Condition 48, or terminates the provision of any part of the Services under that Condition, and then makes other arrangements for the provision of the Services, the Authority shall be entitled to recover from the Concessionaire the cost of making those other arrangements and any additional expenditure incurred by the Authority throughout the remainder of the Contract Period.  Where the Contract is terminated through the Concessionaire’s default under Condition 48, no further payments shall be payable by the Authority until the Authority has established the final cost of making those other arrangements.

51.2 If the Authority terminates the Contract, or terminates the provision of any part of the Services, under Condition 50, the Authority shall reimburse the Concessionaire in respect of any loss, not including loss of profit, actually and reasonably incurred by the Concessionaire as a result of the termination, provided that the Concessionaire takes immediate and reasonable steps, consistent with the obligation to provide the Services during the period of notice, to terminate all contracts with sub-contractors on the best available terms, to cancel all capital and recurring cost commitments, and to reduce Equipment and labour costs as appropriate.

51.3 For the purposes of Condition 51.2, the Concessionaire shall submit to the Authority's Representative, within 20 working days after service of the notice, a fully itemised and costed list, with supporting evidence, of all losses incurred by the Concessionaire as a result of the termination of the Contract, or the termination of any part of the Services, to be updated only in respect of ongoing costs each week until the Contract is terminated.

51.4 The Authority shall not be liable under Condition 51.2 to pay any sum which, when added to any sums paid or due to the Concessionaire under the Contract, exceeds the total sum that would have been payable to the Concessionaire if the provision of the Services had been completed in accordance with the Contract.

52. TRANSFER OF UNDERTAKINGs
52.1 The Parties recognise that the Transfer of Undertakings (Protection of Employment) Regulations 2014 (TUPE) apply in respect of the award of the Contract and that for the purposes of those Regulations the undertaking concerned, or any relevant part of the undertaking, shall transfer to the Concessionaire on the Commencement of Full Operations.

52.2 The Authority accepts no responsibility whatsoever for the provision of TUPE information and/or its accuracy.

52.3 The Concessionaire shall indemnify the Authority against any claims made against the Authority at any time by any person currently or previously employed by the Authority or by the Concessionaire for breach of contract, loss of office, unfair dismissal, redundancy, loss of earnings or otherwise (and all damages, penalties, awards, legal costs, expenses and any other liabilities incurred by the Authority) resulting from any act or omission of the Concessionaire on or after the Commencement of Full Operations, except where such claims arises as a result of any breach of obligations (whether contractual, statutory, at common law or otherwise) by the Authority arising or occurring before the Commencement of Full Operations.

53. DISPUTE RESOLUTION

53.1 All disputes between the parties arising out of or relating to this Contract shall be referred, by either party, to the Project Board for resolution.  The Project Board shall be the nominated Senior Contract Manager for each party.

53.2 If any dispute cannot be resolved by the Project Board within a maximum of 14 days after it has been referred under Condition 53.1, that dispute shall be referred to the Chief Executive of the Authority and the Managing Director of the Concessionaire for resolution.

53.3 Work and activity to be carried out under this Contract shall not cease or be delayed by this dispute resolution procedure.
53.4 If any dispute is not resolved within 30 working days of referral to the Chief Executive of the Authority and the Managing Director of the Concessionaire under Condition 53.2, then the parties will attempt to settle it by mediation in accordance with the CEDR (Centre for Effective Dispute Resolution) Model Mediation Procedure.
53.5 To initiate the mediation a party must give notice in writing (the “ADR notice”) to the other party requesting mediation in accordance with this clause. The mediation is to take place not later than 28 working days after the ADR notice. If there is any issue on the conduct of the mediation upon which the parties cannot agree within 14 days of the ADR notice, then either CEDR will, at the request of any party, decide the issue for the parties having consulted with them.

53.6 If the Parties fail to reach agreement in the structured negotiations within 60 days of the Mediator being appointed, or such longer period as may be agreed by the Parties, then any dispute or difference between them may be referred to the Courts.

54. ENVIRONMENTAL ISSUES

General

54.1 The Authority has achieved ISO 14001 accreditation.  The Concessionaire will comply with the Authority’s Environmental Policy and shall not, through his actions, undermine the Authority’s Environmental Objectives.

54.2 The Concessionaire shall ensure that all energy consuming plant is operated and maintained at optimum efficiency and every effort made to ensure that all fuel, electricity and water are used economically.  The Concessionaire shall ensure that workpersons use all forms of energy as efficiently as possible during the course of their work, and the Concessionaire shall continually strive to achieve and recommend savings on all forms of fuel and energy consumption.

54.3 Products containing Chlorofluorocarbons (CFCs) shall not be used where suitable 'Ozone Friendly' products are available even if the latter are more costly.  Any HCFCs or CFCs used must be recycled.

54.4 The Concessionaire shall bring to the Authority's notice any energy efficiency initiatives which may benefit the Authority at the present or in the future.

Timber

54.5 The Concessionaire shall ensure that no timber or wood contained in any product it procures shall have derived from any species of tree that is protected under the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) unless the supplier can prove, by producing official documentation, that he has complied with the CITES requirements that permit trading in the particular species of tree so listed under that Convention.

54.6 All timber and wood, other than recycled timber and wood, supplied to the Concessionaire shall derive from trees or other plants that have been harvested and exported in strict accordance with the applicable law or laws of the country in which the trees or other plants grew. The Concessionaire shall require the supplier to obtain documentary evidence to prove such legality and to prove that the evidence does in fact match the products supplied by establishing a chain of custody from the source of the timber and wood through to delivery of the final product.

54.7 The Concessionaire shall ensure that only timber and wood that derives from trees or plants that were grown in forests or plantations that were managed to:

a) sustain their biodiversity, productivity and vitality and

b) to prevent harm to other ecosystems and any indigenous forest dependent people is used. 

The Concessionaire shall obtain documentary evidence to demonstrate that this requirement has been met.

54.8 It is the Concessionaire’s responsibility to produce documentary evidence, in respect of these requirements, that will enable the Authority to verify the authenticity and credibility of the claims being made.  The Concessionaire shall, if requested by the Authority, obtain independent verification of the claims being made and shall meet the full costs involved in so doing. In this context “independent” means a body or organisation that is accepted by the Authority as having the competence and capacity to provide an objective assessment of the evidence presented and as having no interests that would conflict with their duty to provide impartial advice. 

54.9 One way in which the Authority will accept that the Concessionaire has met his obligations in proving the source of his timber and wood products is if those products are certified, by properly accredited organisations, as meeting the standards set by the Forest Stewardship Council or such other standards set by such other bodies as may be  listed in the Contract Specification.

Recycled Paper

54.10 Where the Concessionaire is required to submit reports to the Authority, all of the paper used shall be 100% recycled with a minimum of 80% post consumer waste, unless otherwise agreed with the Authority. 

Vehicles

54.11 Where the Concessionaire is required to have dedicated vehicles to provide the Services they shall be powered by LPG or other acceptable environmentally friendly fuel.  The Authority’s agreement shall be required before the vehicles are allowed to be used within the Parks.

Waste

54.12 The Concessionaire shall minimise waste in the provision of the Services. As much waste as possible shall be recycled and on request the Concessionaire shall produce whatever documentation is requested by the Authority to ensure that waste is disposed of in accordance with legislation and good practice.  The Concessionaire shall participate in any scheme that the Authority sets up for the recycling of waste.

55. ROYAL PARKS REGULATIONS

55.1 The Concessionaire shall comply with "The Royal Parks and Other Open Spaces Regulations 1997" and any subsequent Regulations.
56. INVESTORS IN PEOPLE AND VISITORS CHARTER

56.1 The Authority is committed to Investors in People.  The Concessionaire shall fully support the Authority in its commitment by ensuring that all personnel employed in the Authority's premises and regularly coming into contact with the general public are provided with induction and customer care training, as agreed by the Authority.  The Concessionaire shall comply with the Royal Parks Visitor’s Charter.

57. PUBLICITY & ADVERTISING

57.1 The Concessionaire shall not make any public statement relating to the existence or performance of the Contract without the Authority’s prior Approval, which shall not be unreasonably withheld.

57.2 The Concessionaire shall not display, produce or distribute any sign or advertisement on the Premises or elsewhere within the Royal Demises of Hyde Park, other than a list of prices, without the prior approval of the Authority  

57.3 The restrictions upon advertising, as set out in Condition 57.2, above applies to all boards, hoardings, flags, umbrellas, posters etc. displaying the title of any organisation or company or brand name of any goods including those of The Concessionaire.

58. WAIVER 

58.1 All waivers of the terms and conditions of this Contract shall be in writing. 

58.2 No waiver under the Condition 58.1 shall be a waiver of any past or future default or breach, nor shall it create any amendment or additional deletion from any other terms, provisions or conditions of the Contract unless, and only, to the extent especially stipulated in the waiver. 

59. MINOR BREACHES

59.1 A minor breach of this Contract shall be a non-persistent breach in the nature of but not limited to the following:

a) Failure to comply with the maintenance obligations of this Contract

b) Payment of fees or any other sums due under this Contract in arrears of not more than one month

c) Health and Safety violations

d) Standards of customer care not in accordance with this Contract

e) Poor cleanliness standards (Staff, premises, goods, facilities, vehicles etc.)

f) Poor standards of rubbish storage and disposal

g) Food safety violations, including poor food preparation standards

h) Under staffing

i) Use of under-qualified staff or non-English speaking staff  

j) Non-opening / late opening / early closing

k) Operating outside of the maximum set opening hours

l) Operating outside of the agreed sites / routes

m) Traffic violations in respect of late delivery, speeding, parking, lack of safety or courtesy to park visitors

n) Noise / Music violations

o) Staff swearing in front of customers

p) Sale of non-approved goods

q) Littering

r) Obstruction of thoroughfares including the unreasonable or unauthorised disruption to park operations and/or the enjoyment of the Park by visitors

s) The display of unauthorised advertising

t) The use of unauthorised vehicles

u) Poor standards of dress / uniform

v) Staff smoking on duty

w) Overpricing

x) Any other occurrences of sub-standard service delivery of a non-fundamental nature

59.2 The Authority’s Representative shall keep a record of all minor breaches by the Concessionaire and shall, within one calendar month of the expiration of each quarter period, provide to the Concessionaire a schedule setting out:
a) minor breaches which have occurred in the quarter period immediately preceding the delivery of the schedule and which remain unremedied at the expiration of the said quarter period;

b) minor breaches from any previous quarter period which still remain unremedied at the expiration of the quarter period immediately preceding the delivery of the schedule;

c) minor breaches from previous quarter period, which have been remedied in the quarter period immediately preceding the delivery of the schedule.

59.3 If any two minor breaches remain unremedied for two quarter periods (including the quarter period in which they occurred) or if the Authority’s Representative is of the opinion that the number and/or nature of the minor breaches are unacceptable, the Authority’s Representative may in his/her sole discretion refer this matter for settlement in accordance with Condition 53 or treat the matter as a breach of a material obligation and in which event the provisions of Condition 48 may apply.

59.4 For the avoidance of doubt, nothing within these conditions shall in any way limit any rights or remedies which the Authority may have elsewhere within this Contract, including, but not limited to, termination of this Contract by reason of cumulative and persistent failure to remedy minor breaches pursuant to these conditions.

60. CRIMINAL LIABILITY AND PUBLIC NUISANCE

60.1 If an act or default of the Concessionaire or their agents causes the Concessionaire to commit a criminal offence or Public Nuisance then the Concessionaire shall immediately take any measure necessary to ensure that the act or default is corrected and no longer causes that criminal offence or Public Nuisance.

60.2 If the Authority suspects that such an act or default may occur it may issue an instruction to the Concessionaire to remedy the act or default which the Concessionaire shall immediately comply with and any failure to comply with such an instruction shall be treated as a breach of a material obligation and in which event the provisions of Conditions 48 may apply.

61. PRE-CONTRACT REPRESENTATIONS

61.1 No reliance is placed on any representation, warranty or undertaking which is not set out in this Contract.  All of the parties respective rights and obligations and liabilities, as provided in this Contract and the documents referred to herein, are exhaustive of the rights, obligations and liabilities of each of them to the other, whether such rights, obligations or liabilities arise in respect or in consequence of a breach of contract or statutory duty or a tortuous or negligent act or omission, which gives rise to a remedy at common law.

62. FURTHER DOCUMENTS

62.1 Each party agrees, upon the written request of the other, to execute any document and take any further steps that may be reasonably necessary in order to implement and give full effect to this Contract.

63. COSTS

63.1 Each of the parties shall pay its own costs and expenses of, and incidental to, the negotiation, preparation and completion of this Contract.

64. RESTRICTIVE TRADE PRACTICES

64.1 No provision of this Contract, which is subject to registration under the Restrictive Trade Practices Acts 1976 and 1977, shall take effect until the date after particulars of such agreement have been furnished to the Director General of Fair Trading pursuant to Section 24 of the Restricted Trade Practices Act 1976. 

64.2 If either party, in their absolute discretion, considers it desirable or necessary, for any reason whatsoever (and no admission is made by either in this respect), to notify this Contract to the European Commission (under Regulation 17/62/EEC) and/or the Office of Fair Trading (under the Competition Act 1998 or any equivalent system under UK competition law) for clearance or exemption, the other party shall co-operate in such notification.  The costs of such notification shall be shared equally between the parties.

65. GOVERNING LAW

65.1 This Contract shall be governed and construed in accordance with the laws of England and without prejudice to any rights or remedies contained within this Contract, the parties submit to the exclusive jurisdiction of the Courts of England.
IN WITNESS of which this Agreement has been duly executed by the parties.
SIGNED for and on behalf of The Royal Parks
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SIGNED for and on behalf of [Insert Concessionaire’s name]
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