


























3.1.9

The Company will carry out a second Planned Services quality inspection and
where the Supplier achieves a “pass” within the next Accounting Period, this
quality inspection, which shall be known as “Passed Second Quality
Inspection”, shall be included within the payment for the following Accounting
Period. Payment for Passed Second Quality Inspections can be carried
forward for a maximum of one (1) Accounting Period only. A worked example
is shown in Table 3c.

Table 3c — Payment example

Accounting | Planned Actual Failed Payment
Period Performance | Performance | Quality
Inspection

3.1.10

3.1.1

3.2

3.2.1

Accounting 100% forP1 | 96% forP1  |4%forP1 | 96% x 20%
: for P1

Period 1

Accounting
Period 3

Where the Company fails to carry out a second Planned Services quality
inspection within the relevant Accounting Period, the Supplier will be deemed
to have passed the second Planned Services quality inspection.

Where actual performance of KPI 2 (Support Services) falls below 100%, the

Company shall give the Supplier the opportunity during the next three (3)

Accounting Periods to address the deficiency set out in the Notice of Non-

Conformance. The Company shall offer the Supplier this opportunity where

the Company considers, in its absolute discretion, that addressing the

deficiency is beneficial to the Company having regard to the nature of the

work, its planned frequency and other relevant factors.

Reactive Services KPls

Reactive Services KPls measure:

a) the speed at which Faults are rectified;

b) the speed at which Emergency Faults are responded to; and

¢) achievement of the required standard of workmanship for rectified Faults
when inspected by the Company.

Table 4 — Reactive Services KPlIs
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3.2.2

3.2.3

3.2.4

3.2.5

3.2.6

KPI Service Measure Target
Number

KPI 3 Faults Faults to be responded to or| 100%
rectified within specified timescale
KPI 4 Quality Achievement of required standard of | 100%
inspections workmanship for rectified Faults | passed

when inspected by the Company

A maximum of 80% of the Service Charges for Reactive Services shall be
payable in respect of Fault response and rectification (as measured by KPI 3)
and a maximum of 20% of the Service Charges for Reactive Services shall be
payable in respect of Reactive Services quality inspections.

KPI 3 Faults

Rectification Times for Faults are set out in Table 5 below. Rectification
Times start when the Supplier receives a Fault notification from the Company.
Notwithstanding the Rectification Times set out in Table 5 below, any Faults
which could result in safety or environmental contravention orders being
issued against the Company by the Health & Safety Executive (including
HMRI), the London Fire and Civil Defence Authority, Local Authorities or any
other regulatory body shall have a Rectification Time of twenty-four (24) hours.

All Faults shall be notified by the Company to the Supplier. The Supplier shall
receive Faults from the Company twenty-four (24) hours per day, seven (7)
days a week, every day of the year.

The Supplier shall rectify all Faults within the Rectification times shown in
Table 5 below. All rectified Faults shall be formally reported to the Company
in writing within sixteen (16) hours of rectification.

Where the Supplier is required to respond to an Emergency Fault, the
Supplier shall, within the Response Time set out in Table 5 below, attend site
with equipment and notify the Company of the action to be taken to make
safe. All responses to Emergency Faults shall be formally reported to the
Company in writing within sixteen (16) hours of response.

The Supplier is required to submit quotes for emergency works within seven
(7) calendar days of request.

Table 5 — Fault Response and Rectification Times

KPI Fault | Description Fault Type | Response | Rectification
Number | Code Examples Time Time
KPI 3 n/a Emergency Bridge strike, | 2 hours n/a
Faults embankment
collapse,
flooding
KPI 3 FRO2 | Premises and | Water ingress, | n/a 144 hours (6
structures offensive days)
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3.2.7

3.2.8

related Faults graffiti removal

KPI 3 n/a Incidents and | Bridge Strike, | n/a 36 hours
near hits embankment
collapse

KPI1 3 n/a Missed n/a 3 months
provision of
inspection
support

KPI 3 Cat 1 | Non-ECC n/a 1 month
Faults

KPI 3 Cat 2 | Non-ECC h/a 3 months
Faults

KPI 3 Cat 3 | Non-ECC n/a 6 months
Faults

The Supplier shall notify the Company of the date by which they plan to rectify
Faults. In the case of Non-ECC Faults, the Supplier shall review the Activity
Plan and if the Fault can be rectified within the target timescale as part of
planned maintenance which appears on the Activity Plan, the Supplier shall
report this to the Company and rectify the Fault as planned maintenance.

At the end of each Accounting Period, the Supplier shall assess and report to
the Company actual performance against the Reactive Services KPI targets
for KPI 3 as set out in Table 4 above. The Company shall be entitled to apply
Deductions for Reactive Services where performance is below target. These
Deductions, which are set out in the third column of Table 6 below (as a
percentage of the Services Charge), are related to the percentage of Faults
responded to or rectified within the target times (as set out in the first column
in Table 6 below). For the avoidance of doubt, Faults to be included in a
report shall include all Faults that have been closed within the Accounting
Period and all open Faults where the Recfification Time has been exceeded.
The report shall exclude Faults that are open at the end of the Accounting
Period but where the Response Time or Rectification Time has not elapsed.
These Faults shall be included within the report at the end of the next
Accounting Period.

Table 6 — Calculation of Reactive Services Deductions

Performance against | Percentage of | Percentage of
Target as set out in Table 4 | Service Charges | Service Charges
Received Deducted
100% 100% 0%
99% - 99.99% 99% 1%
98% - 98.99% 98% 2%
97% - 97.99% 97% 3%
96% - 96.99% 96% 4%
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Performance against
Target as set out in Table 4

Percentage of
Service Charges
Received

Percentage of
Service Charges
Deducted

95% - 95.99% 94% 6%

94% - 94.99% 92% 8%

93% - 93.99% 90% 10%
92% - 92.99% 88% 12%
91% - 91.99% 86% 14%
90% - 90.99% 84% 16%
89% - 89.99% 82% 18%
<89% 80% 20%

KPI 4 Quality Standards

3.2.9 Tables 7a and 7b provide examples in respect of KPI 4.

Table 7a - Example 1

Planned performance

100 passed quality inspections

Actual performance achieved

96 passed quality inspections

Actual performance against plan 96%

Charges

Actual payment against Service

96% x 20% of Service Charge for
Planned Services

Table 7b - Example 2

Planned performance

100 passed quality inspections

Actual performance achieved

100 passed quality inspections

Actual performance against plan 100%

Charges

Actual payment against Service

100% x 20% of Service Charge
for Planned Services

3.2.10 The Company will conduct Reactive Services quality inspections in
accordance with the Specification. The Company will provide the Supplier
with a Notice of Non-Conformance if a Reactive Services quality

inspection has failed.
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3.2.11 Where actual performance of this KPI 4 falls below 100%, the Company
shall give the Supplier the opportunity during the next Accounting Period
to address the deficiency set out in the Notice of Non-Conformance. The
Company shall offer the Supplier this opportunity where the Company
considers, in its absolute discretion, that addressing the deficiency is
beneficial to the Company having regard to the nature of the work, its
planned frequency and other relevant factors.

3.2.12 The Company will carry out a second Reactive Services quality inspection
and where the Supplier achieves a “pass” within the next Accounting
Period, this Reactive Services quality inspection, which shall be known as
‘Passed Second Quality Inspection”, shall be included within the payment
for the following Accounting Period. Payment for Passed Second Quality
Inspections can be carried forward for a maximum of one (1) Accounting
Period only. A worked example is shown in Table 7c.

Table 7¢ — Payment example

Accounting | Planned Actual Failed Payment
Period Performance | Performance | Quality

Inspection
Accounting 100% for P1 96% for P1 4% for P1 96% x 20%
Period 1 o ' for P1

Accounting 100% for P3

, 199% forP3 | 1%forP3 | 99% x 20%
‘Period 3 , ,

for P3

3.2.13 Where the Company fails to carry out a second quality inspection within the
relevant Accounting Period, the Supplier will be deemed to have passed the
second quality inspection.

Fault Reports

3.2.14 The Supplier shall track and report open Faults to the Company daily. The
open Faults report shall highlight Faults where the Rectification Time has not
been met and shall incorporate the agreed revised Rectification Time for such
Faults.

3.2.15 Where a Fault remains open beyond the Rectification Time for more than a
reasonable period (in the absolute opinion of the Company), the Company
reserves the right to invoke the procedure set out in Clause 46 (Company
Step-in) of this Contract.

3.2.16 Where the Supplier is notified of a Fault and responds but can find no Fault
(“No_Defect Found”), the Supplier shall incorporate these events into a No
Defect Found report, which the Supplier shall issue to the Company weekly.
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4.2

4.2.1

4.3

4.3.1

Service Delivery Indicators

Service Delivery Indicators measure

a) Repeat Faulis;

b) reporting; and

c) adherence to health & safety, environmental and quality standards
Repeat Fault SDI

At the end of each Accounting Period, the Supplier shall assess and report to
the Company actual performance against the Repeat Fault SDI set out in
Table 8 below. In the event that the Supplier fails to meet the SDI the

Escalation Procedure set out in paragraph 6 of this Schedule shall apply.

Table 8 — Repeat Faults

Service Measure Target

All Repeat Faults to be reported
by the Supplier to the Company
in accordance with agreed
Repeat Faults timescales 100%

Health, Safety, Environmental and Quality Standards

The Supplier's adherence to health & safety, environmental and quality
standards shall be measured by the Service Delivery Indicators shown in
Table 9 below. At the end of each Accounting Period, the Supplier shall
assess and report to the Company actual performance against these SDis. In
the event that the Supplier fails to meet the SDls, the Escalation Procedure
set out in paragraph 6 of this Schedule shall apply.

Table 9 — Health, Safety, Environmental and Quality SDIs

Service Measure Target

Supplier’s reporting | Evidence that the Supplier is reporting in | 100%

systems accordance with the Supplier's own
reporting systems when audited by the
Company

Environmental Planned | Achievement of required standard when | 100%

General Inspections inspected by the Company

Planned General | Achievement of required standard when | 100%

Inspections inspected by the Company

Annual Planned | Provision of required information 100%

Maintenance Certificate

(E3006)

Strategic Labour Needs | Evidence of delivery of the SLNT Plan as | 100%
and Training (SLNT) | documented when audited by the
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4.4

4.4.1

5.1

5.2

5.3

54

Plan Company

Meetings and Reporting SDIs

The Supplier's adherence to the requirements of Appendix 2 of Schedule 1 in
respect of Contract Requirements shall be measured by the Service Delivery
Indicators shown in Table 10 below. At the end of each Accounting Period,
the Supplier shall assess and report to the Company actual performance
against these SDIs. In the event of the Supplier's failure to meet these SDI
targets, the Escalation Procedure set out in paragraph 6 of this Schedule
shall apply.

Table 10 — Meetings and Reporting SDls

Service | Measure Target

Meetings | Supplier attendance at meetings in accordance with the | 100%
requirements of Appendix 2 of Schedule 1

Reporting | Delivery of reports by the Supplier in accordance with | 100%
the requirements of Appendix 2 of Schedule 1

Innovation and Continuous Improvement

The Supplier shall submit Improvement Suggestions to the Company.
‘Improvement Suggestions” are innovations in or improvement to the delivery
of the Services and which lead to savings and may include but shall not be
limited to changes to the Specification, changes to the Activity Plans, changes
to Service delivery methodologies or changes to the Services themselves.

The Supplier's performance in delivering innovation and continuous
performance shall be measured quarterly by the Improvement Suggestion
Service Delivery Indicator which is set out in Table 11 below. Savings
realised as a result of the implementation of Improvement Suggestions shall
be shared by the Company and the Supplier in a ratio which shall be included
in each business case as set out in paragraph 5.4 below.

Table 11 — Improvement Suggestion Service Delivery Indicator

Service Measure Target

Innovation and | Amount of savings realised from | 4% (four percent) of the
Continuous Improvement Suggestions annual Service Charges
Improvement

The Supplier's performance in putting forward Improvement Suggestions shall
be reviewed by meetings of the Senior Manager Level Governance Group (as
such term is defined in paragraph 4 of Appendix 2 of Schedule 1). Financial
Deductions shall not apply to this Service Delivery Indicator.

Where the Supplier identifies an Improvement Suggestion it shall provide a
business case to the Company which shall:
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5.5

5.6

57

5.8

5.9

5.10

6.1

a) provide a description of the relevant Improvement Suggestion;

b) describe in detail how such Improvement Suggestion would benefit the
delivery of the Services;

c) detail a breakdown of the costs of implementing an Improvement
Suggestion (the “Improvement Suggestion Cost”) (if any) including the
proposed reimbursement period for the Improvement Suggestion Cost;

d) propose the ratio in which realised savings shall be shared; and

e) any other information reasonably required by the Company.

Following receipt of each business case, the Company shall notify the
Supplier in writing that it:

a) approves the business case for the Improvement Suggestion;

b) approves the business case for the Improvement Suggestion subject to
any condition the Company may require; or

c) rejects the business case for the Improvement Suggestion.

Where the Company conditionally approves the business case in accordance
with paragraph 5.5(b) above, the Supplier may re-submit an amended
business case for reconsideration by the Company in accordance with the
procedure set out in paragraph 5.4 above.

Where the Company approves the business case for the Improvement
Suggestion the Parties shall follow the procedure set out in Schedule 6
(Contract Variation Procedure) and, upon implementation of the Improvement
Suggestion by the Supplier, the Service Charges shall be adjusted in
accordance with the provisions of that Schedule and the applicable Variation.

The Company shall decide at its absolute discretion whether business cases
are approved or rejected.

Where the Contract is terminated early in accordance with the provisions of
this Contract, the relevant provisions of Clause 49 shall apply to the balance
of any unpaid Improvement Suggestion Cost properly due to the Supplier.

Where the Company identifies potential Improvement Suggestions either as
part of the annual review of plans as set out or referred to in Appendix 2 of
Schedule 1 or at any other time, the Company shall notify the Supplier of the
potential Improvement Suggestion and the Supplier shall submit a business
case for the Improvement Suggestion to the Company in accordance with
paragraphs 5.4 to 5.8 above.

Escalation Procedure
In the event of unsatisfactory performance of the Services by the Supplier,
including (but not limited to) failure to reach the targets set by the SDIs and

the KPIs, this Escalation Procedure may be invoked by the Company in its
absolute discretion.
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6.2

6.3

6.4

The purpose of this Escalation Procedure is to provide a structured
framework within which the Parties can address unsatisfactory performance
of the Services against timescales and deliverable targets. For the purposes
of this procedure, notified levels of poor performance will be termed “Non-
Conformances”.

This Escalation Procedure operates with four levels (as set out in paragraph
6.4 of this Schedule 12); the lowest level of Non-Conformance being a Level
1 Non-Conformance. Should Non-Conformances escalate, they shall receive
an appropriate level of management intervention from the Company and the
Supplier. In the event a Non-Conformance escalates to become a Level 3
Non-Conformance, the Parties shall have a final review and opportunity for
remedial actions to resolve the relevant issues before the Non-Conformance
becomes a Level 4 Non-Conformance, which will entitle the Company to
terminate in accordance with Clause 48.1(K) (Termination on Supplier
Default).

In the event that a performance issue is not resolved between the Company
and the Supplier by the end of the next accounting period then the Non-
Conformance may be raised by the Company to a Level 1 Non-Conformance
or a Level 2 Non-Conformance, depending upon the severity of the
performance failure. It is possible for a number of Level 1 Non-Conformances
and/or Level 2 Non-Conformances to be in hand at any one time.

Table 12 — Summary of Escalation Procedure

TRIGGER LEVEL | ACTION BY RESULT
Failure to rectify | LEVEL | Improvement plan | i) Satisfactory -
identified  Non- | 1 with precise end | Company | Stop
Conformance date required. | .. . .
issued as part of Ongoing  review iy Supplier -UE:\?:SIS ;actory
KPls and/ or dates specified.
SDis
Level 1 Non- | LEVEL | Improvement plan | i) Satisfactory -
Conformance re- | 2 with precise end | Company | Stop
occurrence gate. reqwr.ed. i) Supplier | Unsatisfactory
Consistent darlcgcs)mg ‘f.rec\jnew - Level 3
failure to meet speciiiea.
required
requirement
Safety Condition
infringements.
Level 2 Non-|LEVEL | Final review. Final | i) Satisfactory -
Conformance re- | 3 opportunity for | [Company] | Stop
occurrence remedial action. | .. .
. ii) Unsatisfactory

Prec!se end date [Supplier] | - Level 4

required.
Level 3 re-| LEVEL | POSSIBLE
occurrence 4 TERMINATION
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6.5

6.6

6.6.1

6.6.2

6.6.3

6.7

6.7.1

The Company and the Supplier shall endeavour to resolve any performance
issues locally on a day-to-day basis to the mutual satisfaction of each Party
and shall not raise such issues to Level 1 Non-Conformance without having
taken prior endeavours to resolve them. At this stage of the process, the
Supplier may be required by the Company to supply a Root Cause Analysis
and a Recovery Plan.

Level 1 Non-Conformance

The Level 1 Non-Conformance will be recorded by the Company and a notice
will be submitted to the Supplier in the form attached as Appendix A to this
Schedule 12. The Supplier shall in response (such response to be within ten
(10) Working Days of service of the notice by the Company) prepare and
submit to the Company a report (the “Level 1 Non-Conformance Report”).
Such report will contain:

a) confirmation of the date and details of the Level 1 Non-Conformance;

b) the steps to be taken by the Supplier to ensure there is no repetition of
such Level 1 Non-Conformance (the “Level 1 Required Action”); and

c) the time within which such Level 1 Required Action is to be completed
which shall be a reasonable period and no longer than ten (10) Working
Days (the “Level 1 Rectification Period”).

The Supplier and the Company will use reasonable endeavours to agree the
Level 1 Rectification Period and the Level 1 Required Action. If the agreed
Level 1 Required Action is carried out within the agreed Level 1 Rectification
Period then the Level 1 Non-Conformance will be closed.

All Level 1 Non-Conformances will be reviewed weekly at the Service
Manager Level Governance Group meetings (as defined in paragraph 4 of
Appendix 2 of Schedule 1) (whether resolved or not) to ensure that
reoccurrence is (where possible) eliminated.

Level 2 Non-Conformances
Paragraph 6.7.2 shall apply where:

a) the Company determines, having regard to the gravity of the Non-
Conformance, that a Non-Conformance should be treated as a Level 2
Non-Conformance; or

b) the Supplier fails to notify the Company of the occurrence of a Level 1
Non-Conformance prior to the Company notifying the same to the
Supplier (provided that the Company shall be entitled, having regard to
the gravity of the Non-Conformance, to treat the same as a Level 3 Non-
Conformance rather than a Level 2 Non-Conformance); or

c) the Supplier fails to make available to the Company a Level 1 Non-

Conformance Report within ten (10) Working Days of service by the
Company of the notice referred to in paragraph 6.6.1; or
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e

6.7.2

6.7.3

6.7.4

6.7.5

6.8

6.8.1

d) the Supplier fails to undertake the Level 1 Required Action within the
Level 1 Rectification Period; or

e) the Supplier fails to rectify the Level 1 Non-Conformance within the Level
1 Rectification Period; or

f) a further Non-Conformance occurs after the Level 1 Rectification Period
but within two (2) months of the end of the Level 1 Rectification Period
and that is a Non-Conformance in relation to the same SDI or KPI (“Same
Type”) as the Level 1 Non-Conformance; or

g) a further Non-Conformance occurs during the Level 1 Rectification Period
that is of the Same Type as the Level 1 Non-Conformance and the
Supplier has wilfully permitted the occurrence of such further Non-
Conformance; or

h) the Supplier fails to meet the requirements of Schedule 7 (QUENSH).

Where one or more of the circumstances described in paragraph 6.7.1
applies, then this shall be a “Level 2 Non-Conformance” and the Company
may submit a notice to the Supplier in the form attached as Appendix A to this
Schedule. The Supplier shall determine (acting reasonably) the steps to be
taken by the Supplier to ensure there is no repetition of such Level 2 Non-
Conformance (the “Level 2 Required Action”) and the time within which such
Level 2 Required Action is to be completed (which shall be a reasonable
period and no longer than ten (10) Working Days (the “Level 2 Rectification
Period”), and prepare and make available to the Company a report (the “Level
2 Non-Conformance Report”), which shall set out the following information:

a) the date and details of the Level 2 Non-Conformance;
b) the Level 2 Required Action; and
c) the Level 2 Rectification Period.

The Supplier and the Company will use reasonable endeavours to agree the
Level 2 Rectification Period and the Level 2 Required Action.

If the Level 2 Required Action is taken within the agreed Level 2 Rectification
Period then the Non-Conformance will be closed. However, a record of the
Non-Conformance will be made by the Company and Level 2 trends
monitored.

All Level 2 Non-Conformances will be reviewed every Accounting Period at
the Senior Manager Level Governance Group meetings (whether resolved or
not) to ensure reoccurrence is (where possible) eliminated.

Level 3

Paragraph 6.8.2 shall apply where:

a) the Company determines, having regard to the gravity of the Non-

Conformance, that a Non-Conformance should be treated as a Level 3
Non-Conformance; or
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6.8.2

6.8.3

6.8.4

6.9
6.9.1

b) the Supplier fails to make available to the Company a Level 2 Non-
Conformance Report within ten (10) Working Days of service by the
Company of the notice referred to in paragraph 6.7.2; or

c) the Supplier fails to undertake the Level 2 Required Action within the
Level 2 Rectification Period; or

d) the Supplier fails to rectify the Level 2 Non-Conformance within the Level
2 Redctification Period; or

e) a further Non-Conformance occurs after the Level 2 Rectification Period
but within two (2) months of the end of the Level 2 Rectification Period
and which is of the Same Type as the Level 2 Non-Conformance; or

f) a further Non-Conformance occurs during the Level 2 Rectification Period
that is of the Same Type as the Level 2 Non-Conformance and the
Supplier has wilfully permitted the occurrence of such further Non-
Conformance.

Where one or more of the circumstances described in paragraph 6.8.1
applies, then this shall be a “Level 3 Non-Conformance” and the Company
shall inform the Supplier of the same by written notice.

The notice referred to in paragraph 6.8.2 shall set out:

a) the deadline by which it requires the Supplier to serve on the Company a
report setting out the steps which the Supplier has taken, or will take, to
ensure that no further Non-Conformances of this type shall arise (the
“Level 3 Required Action”) (a “Level 3 Non-Conformance Report”); and

b) the period (being no greater than two (2) months from the time of
occurrence of the Level 3 Non-Conformance) for the Supplier to put in
place steps to ensure that no further Non-Conformances of the Same
Type occur (the “Level 3 Rectification Period”).

All Level 3 Non-Conformances will be reviewed every third Accounting Period
at the Director Level Governance Group meetings.

Level 4
Paragraph 6.9.2 shall apply where:

a) the Supplier fails to make available to the Company by the deadline
notified under paragraph 6.8.3 a Level 3 Non-Conformance Report; or

b) the Supplier fails to undertake the Level 3 Required Action within the
Level 3 Rectification Period; or

c) the Supplier fails to rectify the Level 3 Non-Conformance within the Level
3 Rectification Period; or

d) a further Non-Conformance occurs after the Level 3 Rectification Period

but within two (2) months of the end of the Level 3 Rectification Period
and which is of the Same Type as the Level 3 Non-Conformance; or
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6.9.2

7.1

7.2

7.3

e) a further Non-Conformance occurs during the Level 3 Rectification Period
that is of the Same Type as the Level 3 Non-Conformance and the
Supplier has wilfully permitted the occurrence of such further Non-
Conformance.

Where one or more of the circumstances described in paragraph 6.9.1
applies, then this shall be a “Level 4 Non-Conformance” and the Company
will be entitled to terminate the Contract in accordance with Clause 48.1(K).

Exclusions

Subject to paragraph 7.3 below, no Faults will be attributed to the Supplier in
the circumstances set out in sub-paragraphs (a) to (d) below (an “Exclusion™),
provided that when the Fault is reported, the Supplier shall commence and
continue to make all reasonable endeavours to rectify the Fault so reported.
For the avoidance of doubt, where an Exclusion is agreed by the Company to
apply to a Fault, the Fault and the actual rectification time achieved shall not
be included in the performance calculation for KPI 3:

a) specialist equipment is required and is not immediately available provided
the Supplier could not reasonably be expected to obtain such equipment
in the time required; or

b) specialist materials are required provided the Supplier could not obtain
them in the time required; or

c) confirmed Access is denied by the Company including but not limited to
the following reasons:

(i) emergency access requirements of another party to deal with
an incident;
(i) urgent access requirements of another party to rectify an asset

failure that would otherwise have a materially adverse impact
on passenger services; or

(iii) for safety reasons; or
d) the Asset is Beyond Economic Repair.
The Supplier shall notify the Company within the Rectification Time that they
believe that the Fault should be excluded from the performance calculation
setting out:
a) the reason for the Exclusion; and
b) the expected completion date; and
¢) providing any relevant supporting documentation including the lead time
for specialist equipment and / or materials and cancelled / delayed access

forms.

Following receipt of each request for an Exclusion, the Company, in its
absolute discretion, shall decide and notify the Supplier in writing that it:
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8.1

9.1

10.

10.1

a) approves the Exclusion; or
b) rejects the Exclusion.
Cap on Deductions

The Reactive Services Deduction in any Accounting Period shall be capped
at 100% of the Supplier’s profit margin (as recorded in Schedule 2 appendix 1
for that Accounting Period (the “Reactive Services Deductions Cap”). For the
avoidance of doubt, the Reactive Services Deductions Cap includes
Deductions for Non-Conformances in respect of quality inspections. There
shall be no cap on other Deductions made under this Contract.

Performance Reporting

The Supplier shall report on the performance of the Services against Key
Performance Indicators and Service Delivery Indicators in accordance with
Appendix 2 of Schedule 1.

Payment Adjustments

Adjustments to the Service Charges to reflect performance shall be applied in
accordance with Schedule 2.
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APPENDIX A: Notice of Non-Conformance Template
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SCHEDULE 13: DISPUTE RESOLUTION PROCEDURE

For the purposes of this Dispute Resolution Procedure the following terms have the
meanings set out below:

"Adjudicator" means an independent person appointed to act as an adjudicator in
accordance with paragraph 8 of this Schedule 13 (Dispute Resolution Procedure).

"Dispute" has the meaning given to it in Clause 69.

"Nominating Authority" means the President or Vice President or other duly
authorised officer of the London Court of International Arbitration;

"Notice of Adjudication" means any notice given by a Party to the other party or
parties to the Dispute requiring reference of a Dispute to the Adjudicator in
accordance with paragraph 7. The Notice of Adjudication shall include:

® the nature and a brief description of the Dispute;
(i) details of where and when the Dispute arose; and
(iii) the nature of the redress which is sought.

"Referral Notice" means a notice referring a Dispute to the Adjudicator in accordance
with paragraph 11;

"Senior Representative" means a representative of a Party at senior executive level.

1

The Company and the Supplier shall follow the procedure set out in this Schedule
13 (Dispute Resolution Procedure) for the management and resolution of
Disputes.

Subject to paragraph 7, any Dispute may in the first instance be referred in writing
from the referring Party to the Senior Representatives by notice in writing to the
other Party. The written notice from the referring Party shall give brief written
particulars of the Dispute, the relief sought and the basis for claiming the relief
sought (including the provisions of this Contract that are relevant to the Dispute).
The written notice shall also identify the referring Party's Senior Representative.

Within fourteen (14) days of receipt of the notice pursuant to paragraph 2, the
responding Party shall provide the referring Party with a brief written response.
The response shall include identification of the responding Party's Senior
Representative.

The Senior Representatives shall meet and try to reach agreement to resolve the
Dispute referred to them pursuant to paragraph 3.

If the Senior Representatives are unable to, or fail to, reach agreement to resolve
the Dispute within twenty-eight (28) days after the date of the response under
paragraph 3, court proceedings shall not be commenced unless and until the
Dispute has first been referred to adjudication (and an Adjudicator's decision has
been obtained) in accordance with the procedure in paragraphs 7-28 and notice
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has been given in accordance with paragraph 29.

Each Party bears its own costs and expenses in relation to any reference of a
Dispute to the Senior Representatives. Discussions amongst the Senior
Representatives and any documents prepared or exchanged in relation to the
reference of the Dispute to the Senior Representatives (including, for the
avoidance of doubt, the notice under paragraph 2 and any response under
paragraph 3) are without prejudice and the Parties shall not make use of or rely
upon any without prejudice statements in any proceedings.

Notwithstanding the provisions of paragraphs 1, 2, 3, 4, 5 and 6, either Party may
give notice at any time of its intention to refer a Dispute to adjudication under the
procedure set out in paragraphs 7-29 by giving a Notice of Adjudication to the
other parties to the Dispute.

Should either Party give a Notice of Adjudication then immediately thereafter the
parties to the Dispute shall endeavour to agree upon a person whom they would
consider suitable to act as the Adjudicator.

In the event of the parties to the Dispute failing to agree upon a suitable person
who is able to act as the Adjudicator, the referring Party shall request the
Nominating Authority to select a person to act as the Adjudicator.

The Nominating Authority communicates the selection of the Adjudicator to the
Parties within four (4) days of receiving a request to do so.

Any person requested or selected to act as the Adjudicator in accordance with
paragraph 8:

9.1 shall be a natural person acting in his personal capacity; and

9.2 shall not be an employee of any of the parties to the Dispute, and shall
declare any interest, financial or otherwise, in any matter relating to the
Dispute.

The terms of remuneration of the Adjudicator shall be agreed by the parties to the
Dispute and the Adjudicator with the object of securing the appointment of the
Adjudicator within seven (7) days of the Notice of Adjudication. If any party to the
Dispute (but not all parties to the Dispute) rejects the terms of the remuneration of
the Adjudicator the same shall be settled (and binding upon the parties to the
Dispute) by agreement between the Nominating Authority and the Adjudicator
(provided that the level of the Adjudicator’s remuneration does not exceed the
level originally proposed to the parties to the Dispute by the Adjudicator). If all
the parties to the Dispute reject the terms of remuneration proposed by an
Adjudicator another person shall be selected as an Adjudicator in accordance
with paragraph 8.

Where the Adjudicator has been selected in accordance with paragraph 8 the
referring Party shall refer the Dispute in writing to the Adjudicator by the Referral
Notice in accordance with paragraph 12 within seven (7) days of the date of the
Notice of Adjudication or within two (2) days of the date of appointment of the
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Adjudicator, whichever is later. Upon receipt of the Referral Notice, the
Adjudicator must inform every Party to the Dispute of the date that it was
received.

The Referral Notice shall:

12.1 include the facts relied upon by the referring Party in support of its
claim(s);

12.2 include a statement of the contractual and/or other basis relied upon by
the referring Party in support of its claim(s);

12.3 include a calculation of the specific monetary amount (if any) that the
referring Party is seeking to recover in relation to each and every claim
that is the subject matter of the Dispute;

12.4 be accompanied by copies of, or relevant extracts from, this Contract and
such other documents on which the referring Party relies; and

12.5 include the addresses of all Parties to the Dispute.

The referring Party shall send copies of the Referral Notice and the documents
referred to in this paragraph 12 to the other Party at the same time as he sends
them to the Adjudicator.

If a matter disputed by the Supplier under or in connection with a sub-contract is
also a matter disputed under or in connection with this Contract, the Supplier
may, with the consent of the Company, refer the sub-contract dispute to the
Adjudicator at the same time as the main Contract referral. The Adjudicator shall
then decide the disputes together and references to the parties for the purposes
of the Dispute are interpreted as including the Sub-Contractor. The parties to the
Dispute agree to consider and endeavour to agree in good faith any reasonable
request by the Adjudicator for additional time to decide the main Contract and
sub-contract disputes.

The parties to the Dispute may jointly terminate the Adjudicator's appointment at
any time. In such a case, or:

14.1 if the Adjudicator fails to give notice of his decision within the period
referred to in paragraph 17 and the parties to the Dispute do not jointly
extend time for his decision to be made in accordance with paragraph 17;

14.2 if the period referred to in paragraph 17 is extended in accordance with
paragraph 18 or by agreement by the parties to the Dispute and the
Adjudicator fails to give notice of his decision within such extended period,
and the parties to the Dispute do not jointly extend time for his decision to
be made in accordance with paragraph 17; or

14.3 if at any time the Adjudicator declines to act or is unable to act as a result
of his death, disability, resignation or otherwise,

a person shall be appointed to replace the Adjudicator in accordance with the
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provisions of paragraph 8. In the event of the parties to the Dispute failing to
jointly appoint a person willing and suitable to act as replacement Adjudicator
within three (3) days, any party to the Dispute may apply to the Nominating
Authority to appoint a replacement Adjudicator. In any case where the
Adjudicator is appointed as a replacement pursuant to this paragraph 14, the
parties to the Dispute shall each send to the Adjudicator, as soon as reasonably
practicable, copies of all documents supplied by them to the Adjudicator he
replaces.

The Nominating Authority and its employees and agents shall not be liable to any
Party for any act or omission unless the act or omission is in bad faith. The
Parties also agree that any employee or agent of the Nominating Authority shall
be similarly protected from liability.

The Party not making the referral may send to the Adjudicator within fourteen (14)
days of the date of the referral, with a copy to the other Party, a written statement
of the contentions on which it relies and any materials it wishes the Adjudicator to
consider.

The Adjudicator shall reach his decision and give notice of the decision to the
parties to the Dispute within twenty-eight (28) days of the date of receipt of the
Referral Notice mentioned in paragraph 11, or such longer period as is agreed by
the parties to the Dispute after the Dispute has been referred to him. Notice of
the Adjudicator’s decision (stating that it is given under this Schedule 13 (Dispute
Resolution Procedure)) shall be in writing and shall include a summary of the
Adjudicator’s findings and a statement of the reasons for his decision.

The Adjudicator may extend the period of twenty-eight (28) days referred to in
paragraph 17 by up to fourteen (14) days, with the consent of the Party by whom
the Dispute was referred.

The Adjudicator’s decision shall be binding upon the parties to the Dispute and
the Adjudicator unless and until the Dispute is finally determined by legal
proceedings, by arbitration (if the parties otherwise agree to arbitration) or by
agreement. The Adjudicator may on his own initiative or on the application of a
Party correct his decision so as to remove a clerical or typographical error arising
by accident or omission. Any correction of a decision must be made within five
(5) days of the delivery of the decision to the parties to the Dispute. As soon as
possible after correcting a decision in accordance with this paragraph, the
Adjudicator must deliver a copy of the corrected decision to each of the Parties to
this Contract. Any correction of a decision shall form part of the decision. The
Adjudicator may in his decision allocate his remuneration and expenses between
the Parties in accordance with paragraph 26. If the Adjudicator's decision
changes any payment which is due under this Contract, payment of the sum
decided by the Adjudicator shall be due not later than seven (7) days from the
date of the decision or the date on which such payment is due in accordance with
the provisions of this Contract, whichever is the later.

The Adjudicator:
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23

20.1

20.2

20.3

20.4

20.5

20.6

shall act impartially and as an expert (not as an arbitrator) in the conduct
of the reference and in reaching his decision;

shall consider any relevant information submitied to him by any of the
parties to the Dispute and make available to them any information to be
taken into account in reaching his decision provided in accordance with
the procedure (if any) which the Adjudicator may decide;

shall reach his decision in accordance with the law applicable to this
Contract;

may take the initiative in ascertaining the facts and the law in relation to
the Dispute;

may with the consent of the parties to the Dispute seek legal or technical
advice from consultants whose appointment by the Adjudicator (including
terms of remuneration) is subject to the approval of the parties to the
Dispute;

shall, where a translation of any document is required, decide by whom it
should be provided in the event that the parties to the Dispute do not
agree.

The Adjudicator shall decide in his discretion on the procedure to be followed in
the adjudication. In particular he may, but is not obliged to:

21.1

21.2

21.3

21.4

215

convene meetings upon reasonable notice to the parties to the Dispute at
which such parties and their representatives are entitled to be present;

submit lists of questions to the parties to the Dispute to be answered in
such meetings or in writing within such reasonable time as he requires;

require the parties to the Dispute to provide him with such information and
other facilities as he reasonably requires for the determination of the
Dispute;

otherwise take such action and adopt such procedures as do not conflict
with any of the provisions of this Contract and are reasonable and proper
for the just, expeditious and economical determination of the Dispute;

inspect any part of the Sites, the Services or the facilities of any relevant
Sub-Contractor.

The Adjudicator shall not be liable for anything done or omitted in the discharge
or purported discharge of his functions as an adjudicator unless the act or
omission is in bad faith. The Parties also agree that any employee or agent of
the Adjudicator shall be similarly protected from liability.

All meetings are private and save as required by law the Adjudicator and the
Parties shall keep confidential the Dispute, all information of whatever nature
provided to him by or on behalf of any Party and his decision.
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27
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The Parties to a contract to which the Dispute relates shall continue to observe
and perform all the obligations contained in such contract, notwithstanding any
reference to the Adjudicator, and insofar as the same is consistent with any
safety review procedures to which the parties to the Dispute are bound, give
effect forthwith to the Adjudicator’s decision in every respect unless and until as
hereinafter provided the Dispute is finally determined by a court in any legal
proceedings, by arbitration (if the parties otherwise agree to arbitration) or by
agreement. Any party to the Dispute may apply to any appropriate court for
enforcement of the Adjudicator’'s decision. Neither any form of enforcement of
the Adjudicator’s decision nor any form of challenge to the enforcement of the
Adjudicator’s decision nor any dispute arising out of or in connection with such
enforcement or challenge are regarded and treated as a Dispute for the purposes
of this Schedule 13 (Dispute Resolution Procedure).

After the giving of a Notice of Adjudication, the Parties may seek to agree how
the Adjudicator allocates the costs and fees excluding his remuneration and
expenses which are dealt with in paragraph 26 below of the adjudication as
between the Parties. If such an agreement is reached between the Parties, they
shall notify the Adjudicator, who shall allocate costs and fees in accordance with
such agreement. The Parties agree to be bound by the Adjudicator’s allocation of
costs and fees and to pay such costs and fees in accordance with the
Adjudicator’s direction unless and until the direction of the Adjudicator is set aside
or revised by a court pursuant to any legal proceedings.

Subject to any agreement of the Parties, the Adjudicator shall allocate payment of
his remuneration and expenses as between the Parties. Unless the Parties
otherwise agree, the Adjudicator awards the payment of his remuneration and
expenses on the general principle that costs should follow the event, except
where it appears to the Adjudicator that in the circumstances this is not
appropriate in relation to the whole or part of his remuneration or expenses. The
Parties agree to be bound by the Adjudicator's allocation of payment of his
remuneration and expenses and pay such remuneration and expenses in
accordance with the Adjudicator’s direction unless and until the direction of the
Adjudicator is set aside or revised by a court pursuant to any legal proceedings.

All notices, written submissions and any other written communications between
the parties to the Dispute and the Adjudicator shall either be delivered by hand,
sent by facsimile or sent by first class pre-paid post or recorded delivery (airmail if
posted to or from a place outside the United Kingdom) and, in each case, copied
simultaneously (delivered or sent as aforesaid) to the other Parties. Copies by
way of confirmation of all communications by facsimile between the parties to the
Dispute and the Adjudicator shall also be sent by first class post (airmail if posted
to or from a place outside the United Kingdom) not later than the next following
Working Day the date of the original facsimile transmission.

All information of whatever nature provided to the Adjudicator by any party to the
Dispute shall be copied to the other parties simultaneously.

If any party to a Dispute is dissatisfied with the Adjudicator's decision on that
Dispute, that party may commence court proceedings for the final determination
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of the Dispute.
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SCHEDULE 14: OBLIGATIONS ON HANDOVER

The provisions of this Schedule 14 (Obligations on Handover) are without
prejudice to the obligations of the Supplier to continue to provide the Services
as required by the terms of this Contract and any services reasonably
required to transition the Services to an incoming supplier with the minimum
of disruption and so as to prevent or mitigate any inconvenience to the
Company or disruption to its operations.

The Supplier shall at its own cost, commencing no later than eleven (11)
months before the Expiry Date or on the date of receipt of any Termination
Notice:

2.1

2.2

2.3

2.4

prepare and submit for review and approval by the Company’s
Representative, a detailed demobilisation plan for the Services
containing the Supplier's proposals for the demobilisation aspects of
the Services, including but not being limited to transfer of staff,
intellectual property rights and manuals, spares and equipment (the
‘Demobilisation Plan”) and thereafter update the Demobilisation Plan
as requested by the Company.

in order to support the seamless transition of the Services following
the Expiry Date or Termination Date, undertake all necessary actions
in connection with the demobilisation, including but not being limited to
the following:

(a) providing all necessary resource, including Supplier
Personnel, equipment and materials to enable timely
demobilisation;

(b) identifying its demobilisation team and demobilisation
manager;
(c) procuring that its demobilisation team shall attend

Company chaired demobilisation/transition meetings;

(d) keeping the Company’s Representative fully informed on
the progress of the demobilisation; and

(e) complying with all reasonable instructions of the Company
in connection with the demobilisation.

cooperate fully with and provide all reasonable and necessary
assistance and information in connection with the Services and/or to
facilitate the orderly transfer of responsibility for and conduct of the
Services to the Company and any incoming supplier or suppliers in the
transition of the Services before the Expiry Date or Termination Date
(as the case may be) and for a period of three (3) months after such
date to ensure that the changeover to the incoming supplier (or back
to the Company) is effected with minimal disturbance and disruption.

the requirement for the Supplier to provide cooperation pursuant to
paragraph 2.3 above extends to any retender process for the Services
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carried out by the Company in relation to an incoming supplier or
suppliers to enable it to access the Sites and/or Company personnel,
and specifically an obligation to provide, on reasonable notice during
the term of the Contract, information for the purpose of a competition
and managing the transition to an incoming supplier or suppliers, to

include:
(a) details of the Services;
(b) details of employees who would transfer to the
replacement contractor;
(c) management information; and
(d) any other information that the Company may reasonably

require.

2.5 maintain records, data, files, information and documentation relating to
the Services in such form and manner as to enable the Supplier to
effectively transfer them in full to the Company and/or to any third
party nominated by the Company, so as to put the Company and/or
third party into a position where the Company and/or the third party
can provide a level of service which is similar to or the same level as
Services provided under this Contract.

Without prejudice to paragraph 2, annually, on each anniversary of the
Contract Commencement Date until expiry of the Contract or earlier
termination, the Supplier shall submit a draft Demobilisation Plan for review
and approval by the Company. The draft Demobilisation Plan shall be in the
form set out in Appendix 1 to this Schedule 14. In addition to each such
submission, at other intervals the Company may from time to time and
acting reasonably request that the draft Demobilisation Plan is updated by
the Supplier.

No later than ninety (90) days before the Expiry Date or immediately
following receipt of a Termination Notice, the Supplier shall return to the
Company’s Representative all Free Issue Materials provided to the Supplier
in accordance with Clause 26 (Free Issue Materials) of this Contract.

Without prejudice to the provisions of Clause 14 (Records and Audit) and 41
(Intellectual Property Rights), the Supplier shall:

5.1 hand back to the Company (at the Expiry Date or Termination Date (as
the case may be)) all records, data, files, information and
documentation owned by the Company but used by the Supplier in the
performance of the Services, subsequently destroy all electronic
information in the possession of the Supplier and provide a certificate
of destruction to the Company’s Representative;

5.2 provide the Company and/or incoming supplier or suppliers with all
reasonable help, assistance and co-operation to make available and
effect the transfer of records, data, files, information and
documentation to an incoming supplier or suppliers so as to enable the

211

.




53

Company and/or incoming supplier or suppliers to set up and effect
the transition of the Services, in accordance with Clause 14 (Records
and Audit) of the Contract; and

hand over to the Company (upon request of the Company’s
Representative but in any event at the Expiry Date or Termination
Date (as the case may be)) all passes or entry permits.

The Supplier shall ensure that (at the Expiry Date or Termination Date (as
the case may be)):

6.1

6.2

6.3

all equipment (whether or a temporary or permanent nature) used in
the delivery of the Services whether or not owned by the Supplier, the
Company or any third party is fully maintained, serviced and fully
functional with an up-to-date service and maintenance history which is
entered on the CAFM system. Equipment which fails to meet these
conditions shall be replaced with new by the Supplier at its own cost.
In the event that the Supplier is in breach of this paragraph 6.1
(irrespective of whether the equipment is in the ownership and
responsibility of the Supplier or a Sub-Contractor), the Company shall
be entitled to purchase such equipment itself and recover the
associated costs from the Supplier;

all assets and spares, critical and non-critical, are handed over to the
incoming supplier and the Company and that relevant members of the
Supplier's Personnel are present at handover; and

all areas which the Contractor has used for storage or operation have
been left clean and tidy and all rubbish has been removed from the
Sites.

During demobilisation the Supplier shall promptly provide all reasonable
cooperation and support resource in relation to any audit or check required
by the Company and commissioned by the Company’'s Representative,
including in each particular circumstance:

7.1

7.2

7.3

7.4

granting or procuring the grant of access to any premises used in
performance of the Contract, whether the Supplier's own premises or
otherwise;

granting or procuring the grant of access to any equipment (including
all computer hardware, software and databases) used (whether
exclusively or non-exclusively) in the performance of the Supplier's
obligations under the Contract, wherever situated and whether the
Supplier's own equipment or otherwise;

making any contracts and other documents, records and information
related to the provision of the Services available for inspection;

granting copying facilities to the Company and/or LUL’s auditor for the

purposes of making copies of any or all the information, records and
documents;
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10.

7.5 complying with the Company’s reasonable request for access to senior
personnel engaged in the Supplier's performance of the Contract;

7.6 granting access to the Sites to staff of the incoming suppliers (with the
approval of the Company) for the purpose of mobilisation and
transitioning of the Services. This will include providing access to all
plant, equipment, contract related records, staff and escorting the
incoming staff as requested by the Company’s Representative.

In the event of a failure by the Supplier to comply with any of the obligations
set out in this Schedule 14, in the final twelve (12) months of the Contract
the Company shall be entitled to retain from each payment per period due to
the Supplier five per cent (5%) equal to the cost to the Supplier of
performing the relevant obligations. The Parties agree that such retention
shall not be a penalty and is fair and reasonable and represents a genuine
pre-estimate of what the cost of performance to the Supplier would have
been.

The Supplier is required to notify any Sub-Contractors of the relevant
demobilisation procedures set out in this Schedule 14 and/or the
Demobilisation Plan set out in Appendix 1.

In relation to any Necessary Consents, these will not transfer from the
Supplier to an incoming supplier or suppliers and the incoming supplier or
suppliers shall be required to obtain these in accordance with Clause 6
(Consents) of this Contract.

[Note: IT systems that need specific exit provisions i.e. migration of data to
incoming supplier to be confirmed.]
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Appendix 1: Demobilisation Plan

[Note to Bidders: This shall be provided by the Bidder as part of the tender
process as detailed in the ITT.]
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SCHEDULE 15: ETHICAL TRADING INITIATIVE BASE CODE

hitp://www.ethicaltrade.org/resources/eti-base-code
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