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THIS AGREEMENT is made on            
day of


                           2015
BETWEEN:

(1)  THE CORNWALL COUNCIL of New County Hall, Treyew Road, Truro, Cornwall TR1 3AY ('the Council'); and

(2)   
 [                        ] (Company No.) of [                       ] ('the Service Provider')

WHEREAS

(A) 
The Council placed a prior information notice [reference] on [date] in the Official Journal of the European Union seeking expressions of interest from potential Service Providers for the provision of [insert services].

(B)
The Service Provider submitted its expression of interest in [date] in response to the contract notice.

(C)
The Council invited potential providers (including the Service Provider) in [date] to tender for the provision of [insert services].

(D)
The Service Provider submitted a tender on [date].
(E)
On the basis of the Service Provider’s tender, the Council selected the Service Provider to enter into an agreement for the provision of [insert services] to the Council.

IT IS AGREED as follows:

1. DEFINITIONS AND INTERPRETATION
1.1
In this Agreement the following expressions shall have the following meanings:

‘Agreement’
means this Agreement entered into between the Council and the Supplier embodying these Clauses  and the schedules and appendices attached hereto; 
‘Appendix’
means any of the appendices attached hereto;
‘Action Plan’
means a document which details the actions to be taken by the Service Provider to remedy, resolve, rectify or improve any issues arising in respect of the quality of the delivery of the Services by the Service Provider;
‘Best Practice’
means those standards, practices, methods and procedures of working that conform to Law and guidance issued by any Relevant Authority and Regulatory Body in relation to the subject matter of the Services;
’Best Value Duty’
means the duty imposed by section 3 of the Local Government Act 1999 (the LGA 1999) as amended, and under which the Council is under a statutory duty to continuously improve the way its functions are exercised, having regard to a combination of economy, efficiency and effectiveness and to any applicable guidance issued from time to time;
‘Business Day’
means a day (other than a Saturday or a Sunday) on which commercial banks are open for general business in London;
‘CEDR’
means the Centre for Effective Dispute Resolution;
‘Change’
means any change to this Agreement or the arrangements constituted by it;

‘Change Procedure’
means the procedure for changing this Agreement as set out in Schedule 3 (Change Procedure);

‘Change of Control’
as defined by section 1124 of the Corporation Tax Act 2010;

‘Charges’
means the charges which shall become due and payable by the Council to the Service Provider in respect of the provision of the Services in accordance with the provisions of this Agreement, as set out in the Payment Schedule;
‘Clause’
means the clauses of this Agreement; 

‘Commencement Date’ means [date];

‘Complaint Procedure’ means the Service Provider’s complaint procedure, which has been approved by the Council prior to the Commencement Date;
‘Confidential Information’
means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all Personal Data and Sensitive Personal Data within the meaning of the DPA.  Confidential Information shall not include information which: 

(i)
was public knowledge at the time of disclosure (otherwise than by breach of clause 26 (Confidential Information; Disclosure of Information and Freedom of Information); 

(ii)
was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 

(iii)
is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or

(iv)
is independently developed without access to the Confidential Information;
‘Consents’
means 

(i)
any permission, consent, approval, certificate, permit, licence, statutory agreement, authorisation, exception or declaration required by law for or in connection with the performance of the Services; and/or

(ii)
any necessary consent or agreement from any third party needed either for the performance of the Service Provider’s obligations under this Agreement or for the provision by the Service Provider of the Services in accordance with this Agreement;

‘Council Representative’
means the person nominated by the Council and appointed pursuant to Clause 7;

‘Data Processor’
has the meaning set out in the DPA;

‘Data Subject’
has the meaning set out in the DPA;

‘Default Interest Rate’ means LIBOR plus 2% per annum;


‘DBS’
means the Disclosure and Barring Service established under the Protection of Freedoms Act 2012;

‘Disclosing Party’
means the Party disclosing Confidential Information;

‘Dispute’
means a dispute, conflict or other disagreement between the Parties arising out of or in connection with this Agreement;

‘DPA’
means the Data Protection Act 1998 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation;

‘Expiry Date’

means [date];
‘FOIA’
means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Council or relevant government department in relation to such legislation and the Environmental Information Regulations 2004;
‘Fraud’
means any offence under the laws of the United Kingdom creating offences in respect of fraudulent acts or at common law in respect of fraudulent acts or defrauding or attempting to defraud or conspiring to defraud the Council;

‘Good Industry Practice’ 
means using standards, practices, methods and procedures conforming to the Law and using that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled, efficient and experienced advocacy services provider, or a person providing services the same as or similar to the Services, at the time the Services are provided, as applicable;
‘Guidance’
means any applicable guidance, code of practice or directions issued by the Relevant Authority or a Regulatory Body which the Service provider is bound to comply pursuant to the requirements of any Law;
‘Indirect Losses’
means loss of profits (other than profits directly and solely attributable to the provision of the Services), loss of use, loss of production, increased operating costs, loss of business, loss of business opportunity, loss of reputation or goodwill or any other consequential or indirect loss of any nature, whether arising in tort or on any other basis;

‘Invoice’
means a list of the Services provided by the Service Provider to the Council and the sums due for these;
‘Law’
means:

(i)
any applicable Act of Parliament which has been issued, declared, passed or given effect;

(ii)
any subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978;

(iii)
any applicable judgement of a relevant court of law which is a binding precedent in England and Wales;

(iv)
any regulatory policy, binding guidance or binding industry code or directives;

‘Losses’
means all damage, loss, liabilities, claims, actions, costs, expenses (including the cost of legal and/or professional services) proceedings, demands and charges whether arising under statute, contract or at common law but, excluding Indirect Losses;
‘New Service Provider’ means any service provider which the Council appoints following termination or expiry of this Agreement to provide the Services;
‘Payment Schedule’
means the document attached at Schedule 2 which sets out the Charges and the payment arrangements;
‘Person’
means a service user, someone who is eligible for the services described in the specification. ‘Persons’ shall be construed accordingly;
‘Personal Data’
means data which relates to a living individual who can be identified from that data, or from that data and other information which are in the possession of or are likely to come into the possession of either Party.  They include, without limitation, expressions of opinion or intentions in respect of such a living individual;
‘Regulatory Body’
means those government departments and regulatory, statutory and other entities, communities and bodies which, whether under statute, rules, regulations, codes of practice or otherwise are entitled to regulate, investigate or influence the matters dealt with in this Agreement;

‘Regulated Activity’
means a regulated activity as defined in the Safeguarding Vulnerable Groups Act 2006;

‘Relevant Authority’
means any court with the relevant jurisdiction and any local, national or supra-national agency, inspectorate, minister, ministry, official or public or statutory person of the Government of the United Kingdom or of the European Union;
‘Remedial Action Plan’
means a plan to rectify a breach of or performance failure under this Agreement specifying targets and timescales within which those targets shall be achieved;

‘Review Meeting’
means a meeting to be held in accordance with clause 10A; 
‘Schedules’
means any of the schedules attached hereto;

‘Sensitive Personal Data’
means Personal Data consisting of information as to the racial or ethnic origin, the political beliefs, religious or similar beliefs, trade union membership, details of physical or mental health, sexual life and alleged commissions of crimes or criminal record of the data subject;

‘Service Provider Default’ means any one or more of the following events:

(a)
a material breach by the Service Provider of its obligations under this Agreement; or

(b)
any material breach by the Service Provider of any of its obligations under:

(i) clause 26.2 (Data Protection) of the Agreement;

(ii) clause 26.3 (Freedom of Information) of the Agreement; or

(iii) clause 8 (Safeguarding) of the Agreement,

which adversely affects the delivery of the Services;

(c)
any act or omission by the Service Provider which adversely affects the delivery of the Services and that entitles the Council to exercise its termination rights pursuant to any of the following clauses of the Agreement:

(i)  clause 26.1 (Confidentiality) of the Agreement;

(ii) clause 21 (Audit and Inspection) of the Agreement;

(iii) clause 25 (Counter-fraud and Security Management) of the Agreement;
(iv) clause 27 (Prohibited Acts) of the Agreement;
(d)

the occurrence of an Insolvency Event in respect of the Service Provider;

 (f)
any failure by the Service Provider to procure and/or maintain the Insurances in accordance with the requirements of clause 13 (Indemnities and Insurance) of the  Agreement;

‘Service Provider’s Representative’ means the person who is nominated to represent the Service Provider and appointed pursuant to clause 6;

‘Service Quality Performance Report’
means a report as referred to at clause 10A;

‘Services’
means the services (and any part or parts of those services) described in the Specification and the Person Outcome plan and/or as otherwise provided or to be provided by the Service Provider under and in accordance with this Agreement and the delivery of which will meet the Outcomes and Quality Requirements;

‘Specification’
means the document(s) attached to this Agreement at Schedule 1 including the appendices;
‘Staff’
means all persons employed by the Service Provider to perform its obligations under this Agreement together with the Service Provider’s servants, agents, suppliers, Sub-contractors and volunteers used in the performance of its obligations under this Agreement; 

‘Successor Provider’
means any provider to whom a member of Staff is transferred pursuant to TUPE in relation to the Services immediately on termination or expiry of this Agreement;
‘Termination Notice’
means a notice to terminate this Agreement served on the Service Provider by the Council;
‘TUPE’
means the Transfer of Undertakings (Protection of Employment) Regulations 2006;

‘VAT’
means value added tax in accordance with the provisions of the Value Added Tax Act 1994;

1.2
The headings in this Agreement shall not affect its interpretation.
1.3
References to any statute or statutory provision include a reference to that statute or statutory provision as from time to time amended, extended or re-enacted.
1.4
References to a statutory provision shall include any subordinate legislation made from time to time under that provision.

1.5
References to sections, clauses and Appendices are to the sections, clauses and Appendices of this Agreement, unless expressly stated otherwise.

1.6
A reference to a person shall include a reference to any individual, Council or other legal entity

1.7
References to anybody, organisation or office shall include reference to its applicable successor from time to time.

1.8
Any references to this Agreement or any other documents includes reference to this Agreement or such other documents as varied, amended, supplemented, extended, restated and/or replaced from time to time.

1.9
Use of the singular includes the plural and vice versa.

1.10
In the event of any conflict between the provisions of this Agreement and the provision of the Schedules or Appendices the provisions of this Agreement shall prevail.
2. Contract Period
2.1 This Agreement shall take effect on the Commencement Date and shall continue until it expires on the Expiry Date unless it is terminated earlier in accordance with the terms of this Agreement or otherwise by operation of Law.  
2.2 The Council may extend this Agreement by a further period, or periods, of one (1) year of up to a maximum of two (2) years (Extension Period). If the Council wishes to extend this Agreement, it shall give the Supplier at least three (3) months' written notice of such intention before the Expiry Date.

2.3
If the Council gives notice under clause 2.2 then the Expiry Date shall be extended by the period set out in the notice.
3. Delivery of Services
3.1 The Service Provider shall:
3.1.1 provide or procure all resources required in connection with and for the purpose of performing Services, whether of a temporary or permanent nature, so far as such requirement for the provision of the same is specified in or reasonably implied by this Agreement;

3.1.2 ensure that all activities, operations and other things done, all equipment used, and all methods adopted in connection with and for the purposes of performing the Services are sufficient, safe and fit for purpose; and
3.1.3 ensure, where any time period or deadline is specified in this Agreement for the provision of the Services or any part thereof, that all reasonable endeavours are used by the Service Provider to ensure that such time period is complied with or such deadline is met.
3.2 The Service Provider shall ensure that the Services:
3.2.1 comply in all respects with the requirements set out in the Specification; and

3.2.2 are delivered in accordance with the other terms of this Agreement.

3.3 Without prejudice to Clause 3.2 the Service Provider shall perform its obligations under this Agreement, including those in relation to the Services, in accordance with: 

3.3.1 the Specification;
3.3.2 Law;

3.3.3 Good Industry Practice;
3.3.4 Best Practice;

3.3.5 Guidance; and
3.3.6 all Consents.

3.4 The Service Provider shall inform the Council’s Representative promptly and confirm in writing if the Service Provider is unable to or fails to provide any part of the Services in accordance with the terms of this Agreement.  The provision of information under this Clause 3.4 shall not in any way release or excuse the Service Provider from any of its obligations under this Agreement.
4. Equity of Access, Equality and No Discrimination
4.1 The Service Provider shall not discriminate between or against Persons, on the grounds of age, disability, gender reassignment, marriage or civil partnership, pregnancy or maternity, race, religion or belief, sex, sexual orientation or any other non-medical characteristics except as permitted by the law.

4.2 The Service Provider shall provide appropriate assistance and make reasonable adjustments for Persons, who do not speak, read or write English or who have communication difficulties (including without limitation hearing, oral or learning impairments).

4.3 In performing its obligations under this Agreement the Service Provider shall comply with the Equality Act 2010 and have due regard to the obligations contemplated by section 149 of the Equality Act 2010 to:

4.3.1 eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by the Equality Act 2010;

4.3.2 advance equality of opportunity between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it; and

4.3.3 foster good relations between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it,

and for the avoidance of doubt this obligation shall apply whether or not the  Service Provider is a public authority for the purposes of section 149 of the Equality Act 2010.

4.4 As soon as reasonably practicable following any reasonable request from the Council, the  Service Provider shall provide the Council with a plan detailing how it will comply with its obligations under Clause 4.3 which shall include the completion of an equality questionnaire and the provision of relevant equality data where required.

4.5 The Service Provider shall provide to the Council as soon as reasonably practicable, any information that the Council reasonably requires to:

4.5.1 monitor the equity of access to the Services; and

4.5.2 fulfil their obligations under the law.
5. Staff
5.1 At all times, the Service Provider shall ensure that:

5.1.1 each of the Staff is suitably qualified and experienced, adequately trained and capable of providing the applicable Services in respect of which they are engaged;

5.1.2 there is an adequate number of Staff to provide the Services properly in accordance with the provisions of the Specification;

5.1.3  where applicable, Staff are registered with the appropriate professional regulatory body; 
5.1.4  it can provide a clear check undertaken through the DBS for each of the Staff engaged in the Services; 

5.1.5 Staff are aware of and respect equality and the human rights of colleagues and Persons.
5.2 If requested by the Council, the Service Provider shall as soon as practicable and by no later than 20 Business Days following receipt of that request, provide the Council with evidence of the Service Provider’s compliance with Clause 5.1.

5.3 The Service Provider must have in place systems for seeking and recording specialist professional advice and must ensure that every member of Staff involved in the provision of the Services receives:

5.3.1 proper and sufficient continuous professional and personal development, training and instruction; and
5.3.2 full and detailed appraisal (in terms of performance and on-going education and training); 

each in accordance with Good Industry Practice and the standards of any applicable relevant professional body.

5.4 The Service Provider shall carry out such Staff surveys as reasonably required by the Council in relation to this Agreement at intervals agreed by the Council and the Service Provider shall submit the results of any surveys to the Council in writing in line with any specified timescales.

5.5 The Service Provider shall replace any of the Service Provider’s Staff who the Council reasonably decides have failed to carry out their duties with reasonable skill and care.  Following the removal of any of the Service Provider’s Staff for any reason, the Service Provider shall ensure such person is replaced promptly with another person with the necessary training and skills to meet the requirements of the Services. 

5.6 The Council shall in no circumstances be liable either to the Service Provider or to such Staff in respect of any cost, expense, liability loss, or damage occasioned by such removal and the Service Provider shall fully indemnify the Council in respect of any claim made by such Staff.

5.7 The Service Provider shall maintain up-to-date personal records on the Service Provider’s Staff engaged in the provision of the Services, and on request, provide reasonable information to the Council on the Service Provider’s Staff.  The Service Provider shall ensure at all times that it has the right to provide these records in compliance with the applicable Data Protection Legislation. 

5.8 The Service Provider shall use its best endeavours to ensure continuity of Staff and to ensure that the turnover rate of its Staff engaged in the provision or management of the Services is at least as good as the prevailing industry norm for similar services, locations and environments. 

5.9 The Service Provider shall provide and shall ensure that its personnel at all times when engaged in the provision of the Services wear such identification (including photographic identification) as agreed by the Parties, and shall ensure that when requested to do so any personnel of the Service Provider shall disclose his identity and status as personnel of the Service Provider and shall not attempt to avoid so doing.

5.10 Where Council rules and regulations or the nature or the location of any duties upon which the Service Provider's personnel shall be engaged in the provision of the Services make the wearing of any special or protective clothing necessary or appropriate, the  Service Provider shall provide and shall require its personnel to wear such clothing. Such special or protective clothing shall be maintained and replaced as necessary by the Service Provider.

5.11 The Service Provider shall notify the Council’s Representative immediately upon becoming aware of any possible conflict of interest which may arise between the interests of the Council and any other client of the Service Provider and the Service Provider shall take all reasonable steps to remove or avoid the cause of any such conflict of interest to the satisfaction of the Council’s Representative.

6. Service Provider’s Representative
6.1 The Service Provider shall appoint a suitably qualified and experienced Service Provider Representative who shall be empowered to act on behalf of the Service Provider for all purposes connected with this Agreement.  Such appointment or any further appointment shall be subject to the approval of the Council. The Service Provider’s Representative shall not be replaced without prior written approval of the Council, such approval not to be unreasonably withheld. Any notice, information, instruction or other communication given to the Service Provider's Representative or any duly appointed deputy shall be deemed to have been given to the Service Provider.

6.2 The Service Provider shall forthwith give notice in writing to the Council's Representative of the identity, address and telephone numbers of any person appointed as the Service Provider's Representative and of any subsequent appointment.

6.3 The Service Provider shall forthwith give notice in writing to the Council's Representative of the identity, address and telephone numbers of any person authorised to act for any short temporary period as deputy for the Service Provider's Representative and when such deputy ceases to be so authorised.

6.4 The Service Provider shall ensure that the Service Provider's Representative or his deputy is available to meet the Council's Representative at all reasonable times.  The Service Provider shall submit to the Council a list of any personnel appointed to supervise each area of work and shall inform the Council within five working days if there are any changes to that list.

7. Council’s Representative
7.1 The Council shall appoint a suitably qualified and experienced Council Representative who shall be empowered to act on behalf of the Council for all purposes connected with this Agreement.  The Council shall give notice in writing to the Service Provider of the identity of the Council Representative or such other person nominated in writing by the Council from time to time.

7.2 The Council's Representative shall have power to issue instructions to the Service Provider on any matter relating to the provision of the Services and the Service Provider shall comply therewith. 

7.3 From time to time the Council's Representative may appoint one or more representatives to act for the Council's Representative generally or for specified purposes or periods. Any act or instruction of any such representative shall be treated as an act or instruction of the Council’s Representative. 

8. Safeguarding
8.1 The Service Provider shall develop and maintain awareness and understanding of safeguarding issues with children and young people and vulnerable adults.

8.2 The Service Provider shall ensure that all allegations, suspicions and incidents of abuse, harm or risk of harm to children and/or vulnerable adults or where there is concern about the behaviour of an individual are reported immediately to the Council’s Representative and the Safeguarding Adults team 0300 1234 131 in respect of a vulnerable adult or the Multi Agency Referral Unit (MARU) 0300 123 1116 in respect of a child.  The Service Provider’s safeguarding policies and procedures should include active encouragement to Staff in whistle blowing if aware of suspected abuse.

8.3 The Service Provider shall ensure that children and/or vulnerable adults are safeguarded from any form or exploitation including physical, financial, psychological and sexual abuse, neglect, discriminatory abuse or self-harm or inhumane or degrading treatment through deliberate intent, negligent acts or omissions.

8.4 The Service Provider shall comply with all statutory obligations and Council and Government policies (including but not limited to the Council’s Safeguarding Policy, Safeguarding Guidance for Providers and the South West Safeguarding Procedures) in respect of safeguarding as applicable and amended from time to time.

8.5 The Service Provider shall immediately notify the Council of any information that it reasonably requests to enable it to be satisfied that the obligations of this Clause 8 have been met. 

8.6 The Service Provider must comply with any instruction given by the Council in respect of this Clause 8.

8.7 The Parties acknowledge that the Service Provider is a Regulated Activity Provider with ultimate responsibility for the management and control of the Regulated Activity provided under this Agreement and for the purposes of the Safeguarding Vulnerable Groups Act 2006.

8.8 The Service Provider shall:

8.8.1 ensure that all individuals engaged in Regulated Activity are subject to a valid enhanced disclosure check undertaken through the DBS including a check against the two DBS ‘barred lists’ for adults and children; and

8.8.2 monitor the level and validity of the checks under this Clause 8.8  for each member of Staff; 

8.8.3 not employ or use the services of any person who is barred from, or whose previous conduct or records indicate that he or she would not be suitable to carry out Regulated Activity or who may otherwise present a risk to a Person.
8.9 The Service Provider warrants that at all times for the purposes of this Agreement it has no reason to believe that any person who is or will be employed or engaged by the Service Provider in the provision of the Services is barred from activity in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time.

8.10 The Service Provider shall refer information about any person carrying out the Services to the DBS where it removes permission for such person to carry out the Services (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to the Person, children or vulnerable adults.

8.11 The Service Provider shall ensure that all personnel engaged in the delivery of the Services regularly receive appropriate safeguarding training in relation to children and/or vulnerable adults in accordance with the Specification(s) or as agreed by the Parties.
8.12 The Service Provider shall appoint an individual of sufficient seniority for the safeguarding of children and/or vulnerable adults. This individual shall be responsible for the implementation and monitoring of the Service Provider’s safeguarding policies and procedures in accordance with the terms of this Agreement.

8.13 The Service Provider shall ensure that it operates a recruitment and selection procedure which aligns with the Council’s safer recruitment and disciplinary standards and which meets the requirements of legislation, equal opportunities and anti-discriminatory practice and ensures the protection of children and/or vulnerable adults.
8.14 The Service Provider shall have in place a process whereby its employees may report in confidence any alleged malpractice on the part of the Service Provider as regards any part of the provision of the Services;

8.15 The Service Provider shall not take any action against any employee pursuant to its contractual rights in respect of that employee where such employee has in accordance with the process provided pursuant to Clause 8.14 and in good faith reported alleged malpractice on the part of the Service Provider.

9. Payment
9.1 Subject to any provision of this Agreement to the contrary (including without limitation those relating to withholding and/or retention), in consideration of the provision of the Services in accordance with the terms of this Agreement, the Parties shall comply with their respective obligations under the Payment Schedule.

9.2 The Service Provider shall Invoice the Council for payment of the Charges in accordance with the Payment Schedule and the Council shall pay such Invoices within 30 Business Days of receipt. Each Invoice shall contain appropriate references and a detailed breakdown of the Services provided and shall be supported by any other documentation reasonably required by the Council’s Representative to substantiate the Invoice.

9.3 The Charges are stated exclusive of VAT, which shall be added at the prevailing rate as applicable and paid by the Council following delivery of a valid VAT invoice.
9.4 Any VAT payable by the Council shall be payable at the rate and in the manner for the time being prescribed by law.  All VAT charges must be shown separately in any Invoice clearly identifying what it relates to.

9.5 Where the Service Provider enters into a sub-contract with a contractor for the purpose of performing its obligations under the Agreement, it shall ensure that a provision is included in such sub-contact which requires payment to be made of all sums by the Service Provider to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice.

9.6 If a Party, acting in good faith, contests all or any part of any payment calculated in accordance with this Clause 9:

9.6.1  the contesting Party shall within 5 Business Days notify the other Party, setting out in reasonable detail the reasons for contesting the requested payment, and in particular identifying which elements are contested and which are not contested; 

9.6.2 any uncontested amount shall be paid in accordance with this Agreement.

9.7 If a Party contests a payment under Clause 9.6 and the Parties have not resolved the matter within 20 Business Days of the date of notification under Clause 9.6, the contesting Party may refer the matter to dispute resolution under Clause 23 (Dispute Resolution) and following the resolution of any dispute referred to dispute resolution, where applicable, the relevant party shall pay any amount agreed or determined to be payable in accordance with Clause 9.2.

9.8 Subject to any express provision of this Agreement to the contrary each Party shall be entitled, without prejudice to any other right or remedy it has under this Agreement, to receive interest at the Default Interest Rate on any payment not made from the day after the date on which payment was due up to and including the date of payment.

9.9 The Council may retain or set off any sums owed to it by the Service Provider which have fallen due and payable against any sums due to the Service Provider under this Agreement, including any other agreement pursuant to which the Service Provider provides goods or services to the Council.

9.10 The Service Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise, unless the Service Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Service Provider.

10. Service Improvements and Best Value Duty 

10.1 The Service Provider shall to the utmost extent reasonably practicable co-operate with and assist the Council in fulfilling its Best Value Duty. 

10.2 In addition to the Service Provider’s obligations under Clause 10.1, where reasonably requested by the Council, the Service Provider at its own cost shall participate in any relevant Best Value Duty reviews and/or benchmarking exercises (including without limitation providing information for such purposes) conducted by the Council and shall assist the Council with the preparation of any Best Value performance plans.

10.3 During the term of this Agreement at the reasonable request of the Council, the Service Provider shall:

10.3.1 demonstrate how it is going to secure continuous improvement in the way in which the Services are delivered having regard to a combination of economy, efficiency and effectiveness and the Parties may agree a continuous improvement plan for this purpose;

10.3.2  implement such improvements; and

10.3.3 where practicable following implementation of such improvements decrease the price to be paid by the Council for the Services. 

10.4 If requested by the Council, the Service Provider shall identify the improvements that have taken place in accordance with Clause 10.3, by reference to any reasonable measurable criteria notified to the Service Provider by the Council. 
10A.
Service Review

10A.1
The Service Provider shall deliver to the Council a Service Quality Performance Report at the frequency set out in the Specification in a form and manner set out in the Specification(s) or as agreed between the Service Provider and the Council.

10A.2
The Council and the Service Provider shall review and discuss the Service Quality Performance Reports and monitor performance of this Agreement and consider any other matters reasonably required by either Party at Review Meetings, which should be held at quarterly intervals or as otherwise agreed between the Parties.

10A.3
Notwithstanding Clause 10A.2, if either the Council or the Service Provider reasonably considers a circumstance constitutes an emergency or otherwise requires immediate resolution that Party may by notice require that a Review Meeting be held as soon as practicable and in any event within 5 Business Days following receipt of that notice by the other Party.

11. Intellectual Property
11.1 Neither Party shall have any right to use any of the other Party's names, logos or trade marks on any of its products or services without the other Party's prior written consent.

11.2 The Service Provider shall at all times during the Term on written demand indemnify the Council and keep the Council fully indemnified against all Losses, incurred by, awarded against or agreed to be paid by the Council arising out of any claim or infringement or alleged infringement (including the defence of such infringement or alleged infringement) resulting from the Service Provider's unauthorised use of the Council’s names, logos or trade marks.

11.3 The Service Provider shall at all times, during and after the Term, on written demand indemnify the Council and keep the Council indemnified against all Losses, damages, costs or expenses and other liabilities (including legal fees) incurred by, awarded against or agreed to be paid by the Council arising from an IPR Claim.

12. Complaints
12.1 The Service Provider shall at all times comply with its Complaint Procedure.
12.2 If a complaint is received about the standard of the provision of the Services or about the manner in which any of the Services have been supplied or work has been performed or about the materials or procedures used or about any other matter connected with the performance of the  Service Provider’s obligations under this Agreement, then the Council may take any steps it considers reasonable in relation to that complaint, including investigating the complaint and discussing the complaint with the Service Provider and any Regulatory Body. Without prejudice to any other rights the Council may have under this Agreement, the Council may, in its sole discretion, uphold the complaint and take any action provided for under this Agreement.

13. Indemnities and Insurance
13.1 The  Service Provider shall indemnify and keep indemnified the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever and howsoever arising in respect of, or in any way arising out of, the provision of the Services, in relation to the injury to, or death of, any person, and the loss of, or damage to, any property including property belonging to the Council except and to the extent that it may arise out of the act, default or negligence of the Council, its employees or agents not being the  Service Provider or its personnel.
13.2 Without prejudice to its obligations under this Clause 13, the Service Provider shall effect and maintain with reputable insurers such policy or policies of insurance as may be necessary to cover the Service Providers obligations and liabilities under this Clause 13, including but not limited to:

13.2.1  professional indemnity insurance with a limit of liability of not less than two million pounds (£5,000,000); and

13.2.2 public liability insurance with a limit of liability of not less than five million pounds (£10,000,000); and

13.2.3 employers liability insurance with a limit of liability of not less than ten million pounds (£10,000,000)

 for any one occurrence or series of occurrences arising under any one event.

13.3 The Supplier shall supply to the Council forthwith any relevant policy or a certificate from its insurers or brokers confirming that the Supplier’s insurance policies comply with Condition 13.2 and the Supplier shall supply to the Council on request copies of all insurance policies, cover notes, premium receipts and other documents necessary to establish compliance with Condition 13.2.

13.4 The Service Provider shall procure that any sub‑contractors of the Service Provider maintain like insurance cover to that required to be maintained by the Service Provider under this Agreement and any such other insurance cover as may from time to time be reasonably required by the Council. 

13.5 If the Supplier fails to take out and maintain the insurance required under Conditions 13.1 and 13.2 then the Council itself may insure against any risk in respect of which the failure shall have occurred and a sum or sums equivalent to the amount paid or payable by the Council in respect of premiums therefore may be deducted by the Council from any monies due or to become due to the Supplier under this Agreement or such amount may be recoverable by the Council from the Supplier as a debt. The provision of any insurance or the amount or limit of cover will not relieve or limit the Service Provider’s liabilities under this Agreement.

13.6 Nothing in this Agreement will exclude or limit the liability of either Party for:

13.6.1 death or personal injury caused by its negligence; or

13.6.2 fraud or fraudulent misrepresentation.
14. Variation
14.1 Any variations to this Agreement must be made in writing and signed by the Parties. 
15. Service Provider Warranties and Undertakings

15.1 The Service Provider warrants, represents and undertakes to the Council that as at the Commencement Date:
15.1.1 the Service Provider is validly authorised and the obligations expressed as being assumed by it under this Agreement constitute valid and binding obligations on its part enforceable against it in accordance with its terms;

15.1.2 neither the execution of this Agreement by the Service Provider nor the performance or observation of any of its obligations under it will:

(i)
conflict with or result in any breach of any law or enactment or any deed, agreement or other instrument, obligation or duty to which the Service Provider is bound; or

(ii) cause any limitation on any of the powers whatsoever of the Service Provider or on the right or ability of any directors of the Service Provider to exercise such powers, to be exceeded;

15.1.3 the Service Provider is not in default of any law or enactment or any deed, agreement or other instrument or obligation by which it is bound so as to affect adversely its ability to perform its obligations under this Agreement;

15.1.4 the Service Provider has obtained all consents required in connection with execution, delivery, issue, validity or enforceability of this Agreement and none have been withdrawn;

15.1.5 to the best of the Service Provider's knowledge, there is no litigation or administrative or arbitration proceeding before any court, tribunal, government authority or arbitrator presently taking place in any country, pending or (to its knowledge, information and belief) threatened against, or against any of the Service Provider's assets which might have a material adverse affect on either of its business, assets, condition or operations or might affect adversely its ability to perform its obligations under this Agreement;

15.1.6 there has been no material adverse change in the Service Provider's business, assets, operations, data security policies and controls or prospects since the Service Provider entered into the Agreement;

15.1.7 the Service Provider is not aware, after due enquiry, of anything which materially threatens the provision of the Services;

15.1.8 no order has been made and no resolution has been passed for the winding up of the Service Provider or for a provisional liquidator to be appointed in respect of the Service Provider and no petition has been presented and no meeting has been convened for the purpose of winding up the Service Provider;

15.1.9 no administration order has been made and no petition for such an order has been presented in respect of the Service Provider, nor has any administrator been appointed in respect of the Service Provider, nor has any notice of intention to appoint any such administrator been given, nor have any steps been taken by any person (including the Service Provider, or any directors) to appoint any such administrator;

15.1.10 no person has appointed or threatened to appoint a receiver (including any administrative receiver) in respect of the Service Provider's assets.

15.1.11 the Service Provider is not insolvent or unable to pay its debts within the meaning of section 123 Insolvency Act 1986 and has not stopped payment of its debts as they fall due;

15.1.12 no voluntary arrangement has been proposed under section 1 Insolvency Act 1986 in respect of the Service Provider;

15.1.13 no circumstances have arisen (so far as the Service Provider is aware) which are likely to result in:

(i)
a contract or transaction to which the Service Provider is party being set aside; or

(ii) a third party claim involving any asset owned or used by the Service Provider being made under sections 238 or 339 (transactions at undervalue) or 239 or 340 (preferences) of the Insolvency Act 1986; and

15.1.14 all Staff assigned to the provision of the Services possess and exercise such qualifications, skills and experience as are necessary for the proper performance of such services.
16. Termination on Notice
16.1  Either Party shall have the right to terminate this Agreement at any time by giving three (3) months’ written notice to the  other Party.

17. Termination for Service Provider Default

17.1 Where a Service Provider Default has occurred and the Council decides to exercise its right to terminate this Agreement, it shall serve a Termination Notice on the Service Provider.

17.2 Where a Service Provider Default has occurred which in the reasonable opinion of the Council is capable of remedy, the Council shall serve a Remediation Notice on the Service Provider specifying the type and nature of the Service Provider Default.

17.3 As soon as reasonably possible and in any event within twenty (20) Business Days of the receipt of a Remediation Notice given under Condition 17.2, the Service Provider shall prepare and submit to the Council for its approval an Action Plan to remedy the breaches specified in the Remediation Notice which shall include a timetable for remedying each of the breaches complained of.

17.4 Within twenty (20) Business Days of its receipt of an Action Plan the Council may approve the Action Plan or, in default of such approval the Dispute Resolution Procedure shall apply.

17.5 If the Service Provider rectifies the Service Provider Default within the time period agreed within the Action Plan, the relevant Termination Notice shall be withdrawn and the Agreement shall continue. If the Service Provider fails to rectify the Service Provider Default within the time period agreed within the Action Plan, the Council may terminate this Agreement in whole or in part forthwith upon giving written notice.

17.6 The Service Provider shall notify the Council immediately if the Service Provider undergoes a Change in Control and provided this does not contravene any Law, shall notify the Council immediately in writing of any circumstances suggesting that a Change of Control is planned or in contemplation.  The Council may terminate this Agreement by notice within six (6) months of:

(i) being notified in writing that a Change of Control has occurred or is planned or in contemplation; or

(ii) where no notification has been made, the date that the Council becomes aware of the Change of Control, 

if it believes, acting reasonably, that such Change of Control is likely to have an adverse effect on the performance of the Services, but it shall not be permitted to terminate this Agreement where the Council's approval of the Change of Control was granted prior to the Change of Control occurring. 

17.7 The rights of the Council (to terminate this Agreement or otherwise) under this Clause 17 are in addition (and without prejudice) to any other right or remedy which the Council may have to claim the amount of Loss or damage suffered by the Council on account of the acts or omissions of the Service Provider (or to take any action other than termination of this Agreement).

18. Termination for Continuing Force Majeure
18.1 Without prejudice to Clause 17.7, neither Party shall be entitled to bring a claim for a breach of obligations under this Agreement by the other Party nor incur any liability to the other Party for any Losses incurred by that other Party to the extent that a Force Majeure Event occurs and it is prevented from carrying out its obligations by the occurrence of that Force Majeure Event.  For the avoidance of doubt, the Council shall not be entitled to terminate this Agreement for Service Provider Default if such Service Provider Default arises from a Force Majeure Event.
18.2 A Party may not claim relief if the Force Majeure Event is attributable to its wilful act or omission, neglect or failure to take reasonable precautions or make reasonable effort to prevent against the Force Majeure Event. 

18.3 On the occurrence of a Force Majeure Event, the affected Party shall notify the other Party as soon as practicable.  The notification shall include details of the Force Majeure Event together with evidence of its effect on the obligations of the affected Party, and any action the affected Party proposes to take to mitigate its effect.

18.4 As soon as practicable following the affected Party's notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and to facilitate the continued performance of this Agreement.  

18.5 The Parties shall at all times following the occurrence of a Force Majeure Event use all reasonable endeavours to prevent and mitigate the effects of any delay and the Parties shall at all times during which a Force Majeure Event is subsisting take all steps in accordance with Good Industry Practice to overcome or minimise the consequences of the Force Majeure Event.

18.6 The affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected Party to be unable to comply with its obligations under this Agreement.  Following such notification, this Agreement shall continue to be performed on the terms existing immediately before the occurrence of the Force Majeure Event unless agreed otherwise by the Parties.

18.7 Either Party may, by written notice to the other, terminate this Agreement in the event that a Force Majeure Event occurs which prevents a Party from performing all or a substantial part of its obligations under this Agreement for a continuous period of more than fifteen (15) Business Days.

19. Consequences of Termination
19.1 Notwithstanding the service of a notice to terminate this Agreement, the Service Provider shall continue to provide the Services until the date of expiry or termination (howsoever arising) of this Agreement or such other date as may be agreed by the Parties (acting reasonably).
19.2 During the period between the service of a Termination Notice and the date of termination of this Agreement, the Service Provider shall, in addition to providing the Services, provide to the Council any reasonable assistance and cooperation requested by the Council to facilitate the orderly transfer of responsibility for the provision of services equivalent to the Services to a New Service Provider.
19.3 The Service Provider acknowledges and agrees that termination of this Agreement for Service Provider Default shall be deemed to be a termination for breach of condition and the Council shall, subject to Clause 13.1 (Indemnity and Insurance) be entitled to claim its Losses in respect of such termination as flowing from the relevant breach of condition.

19.4 On termination of this Agreement for continuing Force Majeure Event each Party shall bear its own costs, losses and expenses arising from termination. 

19.5 The Parties acknowledge and agree that, save where this Agreement expressly provides otherwise, termination or expiry of this Agreement shall be without prejudice to any rights, remedies or obligations accrued under this Agreement prior to termination or expiration and nothing in this Agreement shall prejudice the right of either Party to recover any amount outstanding at such termination or expiry.  

19.6 On expiry or earlier termination of this Agreement, the Service Provider shall do any necessary acts (including entering into any contracts) to ensure that the Council or any New Service Provider obtains all rights and interests in order to deliver the Services with effect on and from the date of expiry or the date of termination of this Agreement (as applicable).  The provisions of this Clause 19.6 shall continue in force until a period of twelve (12) months after the expiry or earlier termination of this Agreement.

20. Assignment and Sub-Contracting
20.1 The Service Provider shall not assign, delegate, transfer, sub-contract, charge or otherwise dispose of all or any of its rights or obligations under this Agreement without the Council in writing:

20.1.1 consenting to the appointment of the sub-contractor (such consent not to be unreasonably withheld or delayed); and

20.1.2 approving the sub-contract arrangements (such approval not to be unreasonably withheld or delayed).

20.2 The Council’s consent to sub-contracting under Clause 20.1 will not relieve the Service Provider of its liability to the Council for the proper performance of any of its obligations under this Agreement and the Service Provider shall be responsible for the acts, defaults or neglect of any Sub-contractor, or its employees or agents in all respects as if they were the acts, defaults or neglect of the Service Provider.

20.3 The Council may assign, transfer, novate or otherwise dispose of any or all of its rights and obligations under this Agreement without the consent of the Service Provider.
21. Audit and Inspection
21.1 The Service Provider shall comply with all reasonable written requests made by, the Council for entry to the Service Provider’s Premises for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services, and for information relating to the provision of the Services. The Service Provider may refuse such request to enter the Service Provider’s Premises and/or the premises of any Sub-contractor where it would adversely affect the provision of the Services or, the privacy or dignity of a Person.  

21.2 Within 10 Business Days of the Council’s reasonable request, the Service Provider shall send the Council a verified copy of the results of any audit, evaluation, inspection, investigation or research in relation to the Services, or services of a similar nature to the Services delivered by the Service Provider, to which the  Service Provider has access and which it can disclose in accordance with the law.

21.3 The Council shall use its reasonable endeavours to ensure that the conduct of any audit does not unreasonably disrupt the Service Provider or delay the provision of the Services.

21.4 During any audit undertaken under Clause 21.1 or 21.2, the Service Provider shall provide the Council with all reasonable co-operation and assistance in relation to that audit, including:

21.4.1 all reasonable information requested within the scope of the audit;

21.4.2  reasonable access to the  Service Provider’s Premises; and

21.4.3 access to the Staff.

21.5 If an audit identifies that: 

21.5.1 the Service Provider has failed to perform its obligations under this Agreement in any material manner, the Parties shall agree and implement a Remedial Action Plan. If the Service Provider's failure relates to a failure to provide any information to the Council about the Charges, proposed charges or the Service Provider's costs, then the Remedial Action Plan shall include a requirement for the provision of all such information; 

21.5.2 the Council has overpaid any Charges, the Service Provider shall pay to the Council the amount overpaid within 19 days. The Council may deduct the relevant amount from the charges if the Service Provider fails to make this payment; and 

21.5.3 the Council has underpaid any Charges, the Council shall pay to the Service Provider the amount of the under-payment less the cost of audit incurred by the Council if this was due to a default by the Service Provider in relation to invoicing within 30 days.

22. Default
22.1
In the event that the Council is of the reasonable opinion that there has been a Default which is a material breach of this Agreement by the  Service Provider, then the Council may, without prejudice to any other rights or remedies it may have under this Agreement, consult with the Service Provider and then do any of the following:

22.1.1 require the Service Provider to submit a performance improvement plan detailing why the material breach has occurred and how it will be remedied within 10 Business Days or such other period of time as the Council may direct;

22.1.2 without terminating this Agreement, suspend the affected Service in accordance with the process set out in Clause 24 (Suspension and Consequence of Suspension);

22.1.3 without terminating the whole of this Agreement, terminate the Agreement in respect of the affected part of the Services only in accordance with Clause 17 (whereupon a corresponding reduction in the Charges shall be made) and thereafter the Council may supply or procure a third party to supply such part of the Services;
22.1.4 terminate in accordance with Clause 17 the whole of this Agreement.

22.2
If the Council exercises any of its rights under Clause 22.1, the  Service Provider shall indemnify the Council for any costs reasonably incurred (including reasonable professional costs and any reasonable administration costs) in respect of the supply of any part of the Services by the Council or a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Service Provider for such part of the Services and provided that the Council uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Services. 

23. Dispute Resolution
23.1
Any disputes or differences arising between the Parties in respect of the construction or effect of this Agreement, or the rights, duties and liabilities of the Parties hereinunder, or any matter or event connected with or arising out of this Agreement shall be resolved by the Parties negotiating in good faith.  

23.2
In the absence of resolution in accordance with Clause 23.1 above the dispute may be referred by agreement of both Parties to a single mediator to be appointed in accordance with the mediation procedures of the Centre for Effective Dispute Resolution (CEDR) Model Mediation procedure 2001 or such later edition as may be in force from time to time or such other organisation which provides mediation services.  The mediator shall be agreed upon by the Parties.

23.3
All costs of mediation shall be borne equally by the Parties unless otherwise directed by the mediator.

23.4
The submission of either Party to Clause 23.2 above shall not limit their right to commence any proceedings in any court of competent jurisdiction in England and Wales.

24. Suspension and Consequences of Suspension
24.1 A suspension event shall have occurred if:

24.1.1 the Council reasonably considers that a breach by the Service Provider of any obligation under this Agreement:

(i) may create an immediate and serious threat to the health or safety of any Person; or

(ii) may result in a material interruption in the provision of any one or more of the Services; or

24.1.2 clause 24.1 does not apply, but the Council, acting reasonably, considers that the circumstances constitute an emergency, (which may include an event of Force Majeure) affecting provision of a Service or Services; or

24.1.3 the Service Provider is prevented, or will be prevented, from providing a Service due to the termination, suspension, restriction or variation of any Consent,

(each a Suspension Event).

24.2
Where a Suspension Event occurs the Council:

24.2.1 may by written notice to the Service Provider and with immediate effect suspend any affected Service, or the provision of any affected Service, until the Service Provider demonstrates to the reasonable satisfaction of the Council that it is able to and will perform the suspended Service, to the required standard; and

24.2.2 must where applicable promptly notify any relevant Regulatory Body of the suspension.

24.3
During the suspension of any Service under clause 24.2, the Service Provider must comply with any steps the Council reasonably specifies in order to remedy the Suspension Event, including where the Council’s decision to suspend pursuant to clause 24.2 has been referred to dispute resolution under clause 23.
24.4
During the suspension of any Service under clause 24.2, the Service Provider will not be entitled to claim or receive any payment for the suspended Service except in respect of:

24.4.1 all or part of the suspended Service the delivery of which took place before the date on which the relevant suspension took effect in accordance with clause 24.2; and/or

24.4.2 all or part of the suspended Service which the Service Provider continues to deliver during the period of suspension in accordance with clause 24.5.

24.5
The Parties must use all reasonable endeavours to minimise any inconvenience caused or likely to be caused to Persons as a result of the suspension of the Service.

24.6
Except where suspension occurs by reason of an event of Force Majeure, the Service Provider must indemnify the Council in respect of any Losses directly and reasonably incurred by the Council in respect of that suspension (including for the avoidance of doubt Losses incurred in commissioning the suspended Service).

24.7
Following suspension of a Service the Service Provider must at the reasonable request of the Council and for a reasonable period:

24.7.1 co-operate fully with the Council and any Successor Provider of the suspended Service in order to ensure continuity and a smooth transfer of the suspended Service and to avoid any inconvenience to or risk to the health and safety of Persons, employees of the Council or members of the public; and 

24.7.2   at the cost of the Service Provider:

24.7.3 promptly provide all reasonable assistance and all information necessary to effect an orderly assumption of the suspended Service by an alternative Successor Provider; and

24.7.4 deliver to the Council all materials, papers, documents and operating manuals owned by the Council and used by the Service Provider in the provision of the suspended Service.
25. Counter-Fraud and Security Management 

25.1
The Service Provider must put in place and maintain appropriate counter fraud and security management arrangements.

25.2
The Service Provider must take all reasonable steps, in accordance with good industry practice, to prevent Fraud by Staff and the Service Provider in connection with the receipt of monies from the Council.

25.3
The Service Provider must notify the Council immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur.  

25.4
If the Service Provider or its Staff commits Fraud in relation to this or any other contract with the Council, the Council may terminate this Agreement by written notice to the Service Provider with immediate effect (and terminate any other contract the Service Provider has with the Council) and recover from the Service Provider the amount of any Loss suffered by the Council resulting from the termination, including the cost reasonably incurred by the Council of making other arrangements for the supply of the Services for the remainder of the term of this Agreement had it not been terminated.

26. Confidentiality; Data Protection and Freedom of Information 

26.1
CONFIDENTIALITY

26.1.1 Except where otherwise provided for in this Agreement, Confidential Information is owned by the Party that discloses it (the “Disclosing Party”) and the Party that receives it (the “Receiving Party”) has no right to use it.

26.1.2 Subject to Clauses 26.1.3 and 26.1.4, the Receiving Party agrees:

(a) to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Agreement;

(b) not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and

(c) to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party. 

26.1.3 The Receiving Party may disclose the Disclosing Party’s Confidential Information:

(a)
in connection with any dispute resolution under clause 23 (Dispute Resolution);

(b)
in connection with any litigation between the Parties;

(c) to comply with the law;

(d) to its Staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in clause 26.1.2;

(e) to comply with a regulatory bodies request.

26.1.4 The obligations in clause 26.1.1 and clause 26.1.2 will not apply to any Confidential Information which:

(a) is in or comes into the public domain other than by breach of this Agreement;

(b) the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

(c) the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.
26.1.5 The obligations in clause 26.1 and clause 26.2 shall not apply where the Confidential Information is related to an item of business at a board meeting of the Council or of any committee, sub-committee or joint committee of the Council or is related to an executive decision of the Council and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Council shall consider properly whether or not to exercise its powers under Part V of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Service Provider and where reasonably practicable shall consider any representations made by the Service Provider.

26.2
DATA PROTECTION

26.2.1 The Parties acknowledge their respective duties under the DPA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.

26.2.2 To the extent that the Service Provider is acting as a Data Processor on behalf of the Council, the Service Provider shall, in particular, but without limitation:

(a) only process such Personal Data and/or Sensitive Personal Data as is necessary to perform its obligations under this Agreement, and only in accordance with any instruction given by the Council under this Agreement;

(b) put in place appropriate technical and organisational measures against any unauthorised or unlawful processing of such Personal Data and/or Sensitive Personal Data, and against the accidental loss or destruction of or damage to such Personal Data and/or Sensitive Personal Data having regard to the specific requirements in this Agreement, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data and/or Sensitive Personal Data is affected by such unauthorised or unlawful processing or by its loss, damage or destruction;

(c) take reasonable steps to ensure the reliability of Staff who will have access to such Personal Data and/or Sensitive Personal Data, and ensure that such Staff are properly trained in protecting Personal Data and Sensitive Data;

(d) provide the Council with such information as the Council may reasonably require to satisfy itself that the Service Provider is complying with its obligations under the DPA;

(e)promptly notify the Council of any requests for disclosure of or access to the Personal Data and/or Sensitive Personal Data;

(f) promptly notify the Council of any breach of the security measures required to be put in place pursuant to this clause 26.2.2;

(g)ensure it does not knowingly or negligently do or omit to do anything which places the Council in breach of the Council’s obligations under the DPA.

(h) to the extent that any Council data is held and/or processed by the Service Provider, the Service Provider shall supply that Council data to the Council as requested by the Council.

(i)  ensure that it is registered under the DPA and the registration covers any processing required under this Agreement.
26.2.3 The Service Provider and the Council shall ensure that Personal Data and Sensitive Personal Data is safeguarded at all times in accordance with the law.

26.3 
FREEDOM OF INFORMATION AND TRANSPARENCY

26.3.1 The Parties acknowledge their respective duties under the FOIA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.

26.3.2 If the Service Provider is not a public Council, the Service Provider acknowledges that the Council is subject to the requirements of the FOIA and will assist and co-operate with the Council to enable the Council to comply with its disclosure obligations under the FOIA. Accordingly the Service Provider agrees:
(a) that this Agreement and any other recorded information held by the Service Provider on the Council’s behalf for the purposes of this Agreement are subject to the obligations and commitments of the Council under the FOIA;

(b) that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA is a decision solely for the Council;

(c) that if the Service Provider receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Council) and will promptly (and in any event within 2 working days) transfer the request to the Council;

(d) that the Council, acting in accordance with the codes of practice issued and revised from time to time under both section 45 of the FOIA, and regulation 16 of the Environmental Information Regulations 2004, may disclose information concerning the Service Provider and this Agreement either without consulting with the Service Provider, or following consultation with the Service Provider and having taken its views into account; and

(e) to assist the Council in responding to a request for information, by processing information or environmental information (as the same are defined in the FOIA) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of the FOIA, and providing copies of all information requested by an Council within 5 working days of such request and without charge.

26.3.3 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Agreement is not Confidential Information.

26.3.4 Notwithstanding any other provision of this Agreement, the Service Provider hereby consents to the publication of this Agreement in its entirety including from time to time agreed changes to this Agreement subject to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA.

26.3.5 In preparing a copy of this Agreement for publication pursuant to clause 26.1.4 the Council may consult with the Service Provider to inform its decision making regarding any redactions but the final decision in relation to the redaction of information shall be at the Council’s absolute discretion.

26.3.6 The Service Provider shall assist and co-operate with the Council to enable the Council to publish this Agreement.

26.3.7 In order to comply with the Government’s policy on transparency in the areas of Agreements and procurement the Council will be disclosing information on its website in relation to expenditure over £500 (five hundred pounds) in relation to this Agreement. The information will include the Service Provider’s name and the Charges paid. The Parties acknowledge that this information is not Confidential Information or commercially sensitive information.

26.3.8 The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing Party indemnified against Losses and Indirect Losses suffered or incurred by the Disclosing Party as a result of any breach of this clause 26.

26.3.9 The Parties acknowledge that damages would not be an adequate remedy for any breach of this clause 26 by the Receiving Party, and in addition to any right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this clause 26.


This clause 26 shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.

26.3.10 The Service Provider shall be responsible for any costs associated with compliance with the provisions of this clause 26.
26.3.11 The Service Provider shall comply with any requirements (including compliance with any appropriate information assurance scheme and the Computer Misuse Act 1990) detailed in the Specification(s) in relation to its security policies, procedures and control of Confidential Information, Personal Data and Sensitive Personal Data. 

26.3.12  The Service Provider’s compliance with this clause shall be monitored as part of the Agreement monitoring process as set out in the Specification.
27. Prohibited Acts
27.1
Neither Party shall do any of the following:

27.1.1 offer, give, or agree to give the other Party (or any of its officers, employees or agents) any gift or consideration of any kind as an inducement or reward for doing or not doing or for having done or not having done any act in relation to the obtaining of performance of this Agreement or any other contract with the other Party, or for showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with the other Party; and

27.1.2 in connection with this Agreement, pay or agree to pay any commission, other than a payment, particulars of which (including the terms and conditions of the agreement for its payment) have been disclosed in writing to the other Party,

(together “Prohibited Acts”).

27.2
If either Party or its employees or agents (or anyone acting on its or their behalf) commits any Prohibited Act or commits any offence under the Bribery Act 2010 with or without the knowledge of the other Party in relation to this Agreement, the non-defaulting Party shall be entitled:

27.2.1
to exercise its right to terminate under clause 17 (Termination for Service Provider Default) and to recover from the defaulting Party the amount of any loss resulting from the termination; and

27.2.2
to recover from the defaulting Party the amount or value of any gift, consideration or commission concerned; and

27.2.3 to recover from the defaulting Party any loss or expense sustained in consequence of the carrying out of the Prohibited Act or the commission of the offence.

27.3
Each Party must provide the other Party upon written request with all reasonable assistance to enable that Party to perform any activity required for the purposes of complying with the Bribery Act 2010. Should either Party request such assistance the Party requesting assistance must pay the reasonable expenses of the other Party arising as a result of such request.

27.4
The Service Provider must have in place an anti-bribery policy for the purposes of preventing any of its Staff from committing a prohibited act under the Bribery Act 2010. Such policy must be disclosed to the Council within 5 Business Days of the Council requesting it and enforced by the Service Provider where applicable.

27.5
Should the Service Provider become aware of or suspect any breach of this clause 27, it will notify the Council immediately. Following such notification, the Service Provider must respond promptly and fully to any enquiries of the Council, co-operate with any investigation undertaken by the Council and allow the Council to audit any books, records and other relevant documentation.

28. TUPE

28.1 The Service Provider acknowledges that the Council has made no assurance about the effect of TUPE and has formed its own view on whether TUPE applies before executing this Agreement. The Service Provider agrees that its tendered price shall not be varied on the grounds that TUPE does or does not apply, irrespective of the belief of the Council or the Service Provider prior to the execution of this Agreement. 

28.2 The Service Provider shall provide pension rights to transferring employees that are the same as or are broadly comparable to or better than those the transferring employees had prior to any transfer affected by the award of this Agreement. The Service Provider, if applicable, shall consider seeking admitted body status with the Local Government Pension Scheme or applying to NHS Pensions for permission to employ people on a NHS Pension Scheme for those transferring employees that are members of such a scheme. Where applicable, the Service Provider shall comply with the Statement of Practice on Staff Transfers in the Public Sector (2000), the Code of Practice on Workforce Matters in Local Council Service Agreements, Best Value Authorities Staff Transfers (Pensions) Direction 2007 together with any other guidance and/or legislation that is issued from time to time.
28.3 No compensation or remuneration shall be payable by the Council, where the nature, extent, effect or character of any obligations acquired by the  Service Provider under this Agreement as a result of the effects of TUPE may be different from that envisaged. 

28.4 The Council does not accept any responsibility for and gives no warranty in respect of the TUPE information which has been supplied to the Service Provider by the Council. 

28.5 Where the Council has notified the Service Provider that it intends to tender or retender any of the Services, the Service Provider shall on written request of the Council and in any event within 20 Business Days of that request (unless otherwise agreed in writing), provide the Council with all reasonably requested information on the Staff engaged in the provision of the relevant Services to be tendered or retendered that may be subject to TUPE.

28.6 The Service Provider shall not in anticipation of the termination of this Agreement change the identity of any of the employees engaged in providing the Services, increase or decrease the number of employees or vary any of the terms and conditions on which they are employed unless otherwise agreed in writing by the Council and shall indemnify and hold harmless the Council from and against any breach of this clause 28.

28.7 The Service Provider agrees to ensure that at no time during the term of this Agreement will any employees be wholly or exclusively employed in the provision of the Services and furthermore it will not structure its work force in such a way that TUPE may become applicable on termination of this Agreement and for the avoidance of doubt this clause 28.7 will survive termination of this Agreement.

28.8 The Service Provider shall indemnify and keep indemnified the Council and any Successor Provider against any losses incurred by the Council and/or the Successor Provider arising from any act or omission by the Service Provider in connection with any claim or demand by any transferring employee under TUPE.
28A.
Change Procedure

28A.1
Any requirement for a Change (including any change to the Service or the related processes and arrangements described in the Specification) shall be subject to the Change Procedure.
29. Recovery of Sums Due
29.1 Whenever under this Agreement any sum of money shall be recoverable from or payable by the Service Provider to the Council the same may be deducted from any sum then due or which at any time thereafter may become due to the  Service Provider under this Agreement.

30. Notices
30.1
Any demand, notice, or other communication required to be given hereunder shall be sufficiently served if served personally on the addressee, or if sent by prepaid first class recorded delivery post or facsimile transmission to the registered office or last known address of the Party to be served therewith and if so sent, subject to proof to the contrary, be deemed to have been received by the addressee on the second Business Day after the date of posting or on successful transmission, as the case may be.

31. Force Majeure
31.1 Where a Party is (or claims to be) affected by an event of Force Majeure, it must take all reasonable steps to mitigate the consequences of it, resume performance of its obligations under this Agreement as soon as practicable and use its reasonable efforts to remedy its failure to perform its obligations under this Agreement.

31.2 Subject to clause 31.1, the Party claiming relief as a result of an event of Force Majeure will be relieved from liability under this Agreement to the extent that because of the event of Force Majeure it is not able to perform its obligations under this Agreement.

31.3 The Party claiming relief as a result of an event of Force Majeure must serve an initial written notice on the other Party immediately it becomes aware of the event of Force Majeure. This initial notice shall give sufficient details to identify the particular event. The Party claiming relief must then serve a detailed written notice within a further 15 Business Days. This detailed notice shall contain all relevant available information relating to the failure to perform the relevant obligations under this Agreement as is available, including the effect of the event of Force Majeure, the mitigating action being taken and an estimate of the period of time required to overcome it and resume full delivery of Services.

31.4 A Party cannot claim relief as a result of an event of Force Majeure, if the event of Force Majeure is attributable to that Party's wilful act, neglect or failure to take reasonable precautions against the relevant event of Force Majeure.

31.5 The Council shall not be entitled to exercise its rights to withholdings and/or deduction of payments under this Agreement, to the extent that the circumstances giving rise to such rights arise as a result of an event of Force Majeure. 

32. Contracts (Rights of Third Parties) Act 1999

32.1
Any rights of any person who is not a party to this Agreement to enforce the terms of this Agreement pursuant to the Agreements (Rights of Third Parties) Act 1999 are excluded.

33. Waiver
33.1
Any relaxation or delay by either Party in exercising any right under this Agreement will not be taken as a waiver of that right and will not affect the ability of that Party subsequently to exercise that right.

34. Exclusion of Partnership, Joint Venture or Agency
34.1
Nothing in this Agreement creates a partnership or joint venture or relationship of employer and employee or principal and agent between the Council and the Service Provider.

35. Entire Agreement
35.1
This Agreement constitutes the entire agreement and understanding of the Parties and supersedes any previous agreement between the Parties relating to the subject matter of this Agreement, except for any Agreement entered into between the Council and the Service Provider which relates to the same or similar services to the Services and is designed to remain effective until the Commencement Date.
36. Governing Law and Jurisdiction
36.1
This Agreement will be governed by and interpreted in accordance with English law and will be subject to the exclusive jurisdiction of the Courts of England and Wales.

36.2
Subject to the provisions of clause 23 (Dispute Resolution), the Parties agree that the courts of England have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement.

IN WITNESS of which the Parties have caused this document to be duly executed as a Deed on the day and year first above written.

EXECUTED as a Deed by
 

)

THE CORNWALL COUNCIL whose 
)

common seal was hereunto 


)

affixed in the presence of: 


)

Sign……………………………………………………………….

Print name…………………………………………………….

Authorised Officer

Executed as a deed by 



)

[

] acting by a director and 
)
a director or company secretary

)




Sign............................................................






Print name………………………………………………………….

DIRECTOR
Sign............................................................


Print name………………………………………………………….

DIRECTOR/COMPANY SECRETARY
Schedule 1

Specification
Schedule 2

Payment Schedule

The Charges for the first three (3) months shall be paid in advance. Thereafter payment of the Charges shall be made monthly in arrears upon receipt of a valid invoice from the Supplier.

Schedule 3

Change Procedure

1.
Interpretation

1.1
In this Schedule 3 (Change Procedure) the following words and expressions have the following meanings unless the context otherwise requires:

‘Change Authorisation Notice’
means the form used by the Parties to set out the agreed Change and which shall be substantially in the form of Appendix B to this Schedule 3;

‘Change Request’
means a written request for a Change which shall be substantially in the form of Appendix A to this Schedule 3;

‘Impact Assessment’
means a written assessment prepared by the Service Provider setting out the information required by paragraph 5.1 of this Schedule 3.

2.
General Principles of the Change Procedure

2.1
This Schedule 3 sets out the procedure for dealing with Changes. The Parties acknowledge and agree that any Change agreed pursuant to this Schedule 3 shall not operate to change, supplement or displace any term contained within the Agreement.

2.2 
Under this Change procedure:

2.2.1
either Party may request a Change which they shall initiate by issuing a Change Request in accordance with paragraph 4 of this Schedule 3;

2.2.2
the Service Provider or Council as appropriate will assess and document the potential impact of a proposed Change in accordance with the relevant sections of paragraph 5 of this Schedule 3 before the Change can be either approved by the Council or implemented by the Service Provider;

2.2.3
the Council shall have the right to request amendments to a Change Request issued by the Council solely in the manner set out in paragraph 7 of this Schedule 3;

2.2.4
no proposed Change shall be implemented by the Service Provider until such time as a Change Authorisation Notice has been signed and issued by the Council in accordance with paragraph 6.2 of this Schedule 3.

2.3
Until such time as a Change Authorisation Notice has been signed and issued by the Council in accordance with paragraph 6.2 of this Schedule 3, then:

2.3.1
unless the Council expressly agrees otherwise in writing, the Service Provider shall continue to provide the Service in accordance with the existing terms of this Agreement as if the proposed Change did not apply; and

2.3.2
any discussion, negotiations or other communications which may take place between the Council and the Service Provider in connection with any proposed Change, including the submission of any Change Communications, shall be without prejudice to each Party’s other rights under this Agreement.

3.
Costs

3.1
Subject to paragraph 3.2, each Party shall bear its own costs in relation to the preparation and agreement of each Change Request and any Impact Assessment.

3.2
Both parties’ costs incurred in respect of any operation of this Change Procedure as a result of any error or Service Provider Default shall be paid for by the Service Provider to the Council.

4.
Change Request
4.1

Either Party may issue a Change Request to the other Party at any time during the Term.

4.2

Subject to paragraph 4.4 of this Schedule 3, if the Service Provider issues a Change Request to the Council, then it shall also provide an Impact Assessment to the Council as soon as is reasonably practicable but in any event within ten (10) Business Days of issuing the Change Request.

4.3

Subject to paragraph 4.4 of this Schedule 3, if the Council issues a Change Request to the Service Provider, then the Service Provider shall provide an Impact Assessment to the Council as soon as is reasonably practicable but in any event within ten (10) Business Days of receiving the Change Request from the Council.

4.4

I the Service Provider requires any clarifications in relation to the Change Request before it can deliver its Impact Assessment, then it will promptly notify the Council and the time period for receipt of the Impact Assessment shall be extended by the time taken by the Council to provide such clarifications. The Council shall respond to the request for clarifications as soon as is reasonable practicable and the Council shall provide the Service Provider with sufficient information to enable it to understand fully the nature of the request for clarification.

5.

Impact Assessment

5.1

The Service Provider shall ensure that each Impact Assessment includes details of:



5.1.1
the impact of the proposed Change on the delivery of the Services; and



5.1.2
the Service Provider’s ability to meet its other obligations under this Agreement; and



5.1.3
any variation to the terms of this Agreement that will be required as a result of that impact and including without limitation changes to:




(a)
the Specification;



(b)
other proposed Changes which have yet to be agreed with the Council pursuant to this Change Procedure;



(c)
details of the cost of implementing the proposed Change, including any increase or decrease in the Charges;



(d)
details of the ongoing costs required by the proposed Change when implemented, including any associated increase or decrease in the Charges;



(e)
a timetable for the implementation of the Change and details of the impact on any other proposed Changes;



(f)
details of how the proposed Change will ensure compliance with any applicable Change in Law;


(g)
such other information as the Council may reasonably request in (or in response to) the Change Request.

5.2

The Council shall review the Impact Assessment and, shall no later than fifteen (15) Business Days of receiving the Impact Assessment, it shall respond to the Service Provider in accordance with paragraph 6 of this Schedule 3.

6.

Council’s Right of Approval

6.1

Within the period specified in paragraph 5.2 of this Schedule 3, the Council shall consider the Impact Assessment and shall do one of the following:



6.1.1
approve the proposed Change, in which case the Parties shall follow the procedure set out in paragraph 6.2 below;



6.1.2
in its absolute discretion reject the Change, in which case it shall notify the Service Provider of any proposed Change to the extent the Change is necessary for the Service Provider or delivery of the Service to comply with any Change in Law. If the Council does reject a Change, then it shall as soon as is reasonably practicable following such rejection; or



6.1.3
require the Service Provider to modify the Change Request and/or Impact Assessment in which event the Service Provider shall make such modifications within five (5) Business Days of such request. Subject to paragraph 4.4 of this Schedule 3, on receiving the modified Change Request and/or Impact Assessment, the Council shall approve or reject the proposed Change within ten (10) Business Days.

6.2

if the Council approves the proposed Change pursuant to paragraph 6.1 above and it has not been rejected by the Service Provider in accordance with paragraph 7 of this Schedule 3, then the Council shall inform the Service Provider as soon as reasonably practicable thereafter the Service Provider shall prepare two (2) copies of a Change Authorisation Notice which it shall promptly sign and deliver to the Council for its signature. As soon as is reasonable practicable following receipt by the Council of the Change Authorisation Notice, it shall sign both copies and return one (1) copy to the Service Provider. On the Council’s signature, the Change Authorisation Notice shall constitute a binding variation to this Agreement, provided that the Change Authorisation Notice has been signed b the Council within ten (10) Business Days of receiving the Service Provider’s signed copy. If the Council does not sign the Change Authorisation Notice within this time period, then the Service Provider shall have the right to notify the Council and if the Council does not sign the Change Authorisation Notice within five (5) Business Days of the date of such notification, then the Service Provider may refer the matter t the Dispute Resolution Procedure.

7.

Service Provider’s Right of Appeal

7.1

If the Service Provider reasonable believes that any proposed Change which is requested by the Council:



7.1.1
would materially and adversely affect the risk to the health and safety of any person; or



7.1.2
would cause any Necessary Consent to be revoked; or



7.1.3
would require the Service to be provided in a way that infringes any Law; or



7.1.4
is outside of the Service Provider’s technical capability where:



(a)
the Service Provider can demonstrate to the Council’s reasonable satisfaction that the proposed Change is impossible to implement; and



(b)
the proposed Change is outside the technical scope of the Service set out in the Specification.



Then the Service Provider shall be entitled to reject the proposed Change  and shall notify the Council of its reasons for doing so within the relevant Impact Assessment in accordance with paragraph 5 of this Schedule 3.

8.

Change Authorisation

8.1

Any proposed Change processed in accordance with this Schedule 3 will not be authorised and the Service Provider shall not implement any proposed Change until the associated Change Authorisation Notice is executed in accordance with paragraph 6.2 of this Schedule 3.

Appendix A

Change Request

	CR No:
	Title:

	Required by date:

	Action:
	Name:
	Date:

	Raised by:

	Area(s) impacted (optional field):



	Full description of Change Request:



	Details of any proposed alternative scenarios:



	Reasons for and benefits and disadvantages of requested Change:



	Signature of requesting Change owner:



	Date of request:


Appendix B

Change Authorisation Notice

	CR No:
	Title:
	Date raised:

	Required by date:

	Detailed description of Change for which an Impact Assessment has been prepared and details of any related Changes:



	Adjustment to Approved Changes (if any):



	Details of proposed one-off additional payments and means for determining these (e.g. fixed price or cost-plus basis):



	Signed on behalf of the Council:
	Singed on behalf of the Service Provider:

	Signature:
	Signature:

	Name:
	Name:

	Signature:
	Signature:

	Name:
	Name:
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