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DATED this 

day of 
     




2018
PARTIES


1. BRIGHTON & HOVE CITY COUNCIL of Hove Town Hall, Norton Road, Hove, East Sussex, BN3 3BQ (the “Council”); and

2. [INSERT NAME OF CONTRACTOR] (Registered Company Number: [Insert Number]) of [Insert Registered Address] (the “Contractor”).
BACKGROUND

(A) The Council sought proposals for the provision of a Psychology Support Service to provide reflective practice and training to commissioned accommodation based support services.
(B) The Council has, through a competitive process, selected the Contractor to carry out the Service and the Contractor is willing and able to provide the Service in accordance with the terms and conditions of this Contract.
SECTION 1 – PRELIMINARY

1. Definitions and Interpretation
1.1 In this Contract, unless the context otherwise requires, the following words shall have the meanings given to them below:
	Authorised Officer
	the representative(s) of the Council, initially detailed in Schedule A (Officers) as the same may be replaced or may delegate his functions from time to time;

	Change Request
	a request to change (including to cease) the Service or add new services to the Service;

	Commencement Date

	[insert contract start date];


	Confidential information 
	means any information or data in whatever form disclosed, which by its nature is confidential or which the disclosing party (being either the Council or the Contractor) acting reasonably states in writing to the receiving party (being either the Council or the Contractor) is to be regarded as confidential, or which the disclosing party acting reasonably has marked ‘confidential’ (including, without limitation, financial information, or marketing or development or work force plans and information, and information relating to services or products) but not information which is published as a result of government policy in relation to transparency



	Contract
	this contract and all schedules and appendices and documents referred to in and/or attached to this contract;

	Contract Period
	the Initial Period plus any extension under clause 2 (Commencement and Duration);

	Contract Price
	the charges and fees payable by the Council to the Contractor as set out in Schedule C (Contract Price Schedule);

	Contractor Assets
	has the meaning given to it in clause 15.1 (Assets);

	Contractor Default
	any breach by the Contractor of this Contract or any other default, act, omission, negligence or negligent statement of the Contractor;

	Contractor Premises
	has the meaning given to it in clause 17.1 (Contractor Premises);

	Contractor Representative
	any employee, officer, worker, agent or Contractor engaged by a party in connection with the Service including any Sub-Contractor;

	Contractor’s Manager
	the representative of the Contractor as initially listed in Schedule A (Officers) as the same may be replaced from time to time;

	Contractor’s Application
	the Contractor’s Application provided in response to the Invitation to Apply and dated [insert date of application response];

	Council Assets
	any materials, plant or equipment owned or held by the Council (including those of any Council Representatives);

	Council Premises
	any premises and/or sites owned, occupied or controlled by the Council or any Council Representatives;

	Council Representative
	any employee, officer, worker, agent or contractor engaged by a party in connection with the Service including any sub-contractor, but excluding the Contractor and any Contractor Representative;

	Data Protection Requirements
	the Data Protection Act 1998, the EU Data Protection Directive 95/46EC, the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI2000/2699), the Privacy & Electronic Communications (EC Directive) Regulations 2003, all applicable laws and regulations relating to the processing of personal data and privacy including as applicable the guidance and codes of practice issued by the Information Commissioner;

	DPA
	the Data Protection Act 1998;

	Due Date
	has the meaning given to it in clause 6.3 (Payment);

	Environmental Liability
	all costs, expenses, liabilities, claims, damages, penalties or fines arising from any criminal or civil liability under any Law or any obligation under any Law to take, or to pay for, remedial action or to prevent pollution of the environment;

	Expiry Date
	the end of the Contract Period where this Contract has not been terminated early;

	FOIA Code
	has the meaning given to it in clause 26.5 (Freedom of Information);

	Force Majeure Event
	war, natural flood, exceptionally adverse weather conditions, strike or lockout (other than a strike or lock-out which is limited to Contractor Representatives), civil disorder, Act of God, power cuts or delays or other wholly exceptional events outside the control of the parties which could not have reasonably been foreseen or avoided;

	Good Industry Practice
	using standards, practices, methods and procedures conforming to the Law and exercising that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person engaged in the same type of undertaking as that of the Contractor under the same or similar circumstances at the relevant time for such exercise;

	Information Laws
	the Freedom of Information Act 2000, the Environmental Information Regulations 2004, the Data Protection Act 1998 and any codes of practice and guidance made pursuant to the same as amended or replaced from time to time;

	Insolvent
	in respect of the Contractor:

(a)
any arrangement or composition with or for the benefit of its creditors (including any voluntary arrangement as defined in the Insolvency Act 1986) being entered into (or, in the case of such a voluntary arrangement, being proposed);

(b)
a supervisor, receiver, administrator, administrative receiver or other encumbrancer of a similar nature taking possession of or being appointed over or any distress, execution or other process being levied or enforced (and not being discharged within seven days) upon the whole or any material part of the Contractor Assets;
(c)
a court makes an order that the Contractor be wound up or a resolution for a voluntary winding up of the Contractor is passed;
(d)
ceasing or threatening to cease to carry on business or being or being deemed to be unable to pay its debts when they become due within the meaning of Section 123 Insolvency Act 1986; and
(e)
being an individual(s), has a bankruptcy order made against him or compounds with his creditor or comes to any arrangements with any creditors;

	Initial Period
	a period of one year from the Commencement Date;

	Intellectual Property Rights
	any and all patents, trade marks, service marks, copyright, moral rights, rights in design, know-how, confidential information and all or any other intellectual or industrial property rights whether or not registered or capable of registration and whether now or in the future subsisting in the United Kingdom or any other part of the world together with all or any goodwill and accrued rights of action;

	Invitation to Apply
	the Invitation to Apply titled ‘[insert title of document]’ and dated [insert date];

	Law
	any applicable statute or any delegated or subordinate legislation, any enforceable community rights within the meaning of section 2 of the European Communities Act 1972, duly applicable guidance, code of practice, direction, judgment or determination with which the Council and/or the Contractor is bound to comply including the Council’s rules, procedures, guidelines, policies, codes of practice, standing orders, financial regulations and standards from time to time;

	Necessary Consents
	all approvals, certificates, authorisations, permissions, licences, permits, regulations and consents necessary from time to time for the performance of the Service including all planning permissions and waste management licences;

	New Contractor
	any person contracted to provide service(s) to the Council that are identical or substantially similar to any of the Services and which the Council receives in substitution for any of the Services following the termination or expiry of this Contract;

	Prohibited Act
	(a)
corruptly offering, giving or agreeing to give to any person an inducement or reward in respect of this or any other Council contract (even if the Contractor does not know this has been done); 

(b)
showing or forbearing to show favour or disfavour to any person in relation to this Contract or any other contract with the Council;
(c)
committing any offence under the Bribery Act 2010; 

(d)
committing an offence under sub-section (2) of Section 117 of the Local Government Act 1972;
(e)       committing any offence under legislation creating offences concerning fraudulent acts;

(f)      committing any offence at common law concerning fraudulent acts relating to this Agreement or any other contract with the Council; or

 (g)      defrauding, attempting to defraud or conspiring to defraud the Council.

	Quality Standard
	an appropriate and current British Standards Specification or British Standard Code of Practice issued by the British Standard Institution or any similar European Union standard applying to goods or services relating to the Service or equivalent;

	Regulatory Body
	government departments and agencies, the European Union Commission or any other regulatory Council or body (other than the Council) including any health and safety enforcement agency, with power to regulate the Service and their respective successors and substitutes;

	Relevant Transfer
	a relevant transfer for the purposes of TUPE in relation to the provision of the Services including upon or as a result of termination of this Contract;

	Representative
	in the case of:
(a)
the Council, a Council Representative;

(b)
the Contractor, a Contractor Representative;

	Required Insurances
	has the meaning given to it in clause 21.1 (Insurance);

	Service
	the services, supplies and/or works to be provided by the Contractor under this Contract as more particularly described in the Specification;

	Service Transfer Date
	the date on which the Services (or any part of the Services), transfer from the Contractor to the Council or any New Contractor;

	Specification
	the specification at Schedule B (Specification)  detailing the Service;

	Sub-Contractor
	the contractors engaged by the Contractor to provide goods, services or works to, for or on behalf of the Contractor for the purposes of providing the Services to the Council;

	Application Clarification Documents
	[not used]/[insert details of relevant documents];

	Termination Notice
	has the meaning given to it in clause 37 (Termination for Contractor Default);

	TUPE
	the Transfer of Undertakings (Protection of Employment) Regulations 2006;

	VAT
	value added tax or any similar or substituted tax;

	Working Days
	Monday to Friday inclusive of each week excluding Christmas Day, Good Friday and Bank Holidays in England; and

	Working Hours
	09.00 to 17.30 on Working Days.


1.2 In this Contract unless the context otherwise requires:
1.2.1 time shall, during the summer time be British summer time but otherwise Greenwich mean time;

1.2.2 references to any statutory provision, enactment, order, regulation or other similar instrument shall be construed as a reference to the statutory provision, enactment, order, regulation or instrument (including any EU instrument) as amended, replaced, consolidated or re–enacted from time to time and shall (unless the reference expressly states otherwise) include any orders, regulations, codes of practice, instruments or other subordinate legislation made under it; 

1.2.3 words imparting one gender shall include the other, words in the singular shall include the plural and vice versa and words imparting individuals shall be treated as importing corporations and vice versa;

1.2.4 headings and notes are for ease of reference only and do not affect the interpretation of this Contract;

1.2.5 a reference to a clause, schedule, section, part, paragraph or appendix is a reference to a clause, schedule, section, part, paragraph or appendix of this Contract unless expressly stated otherwise;

1.2.6 words preceding "include", "includes", "including" and "included" shall be construed without limitation by the words which follow those words; 
1.2.7 any obligation on the Contractor to do any act matter or thing includes, unless expressly stated otherwise, an obligation to procure that it is done; and

1.2.8 subject to any express provisions of this Contract to the contrary, the obligations of either party are to be performed at that party’s own cost and expense.

2. Commencement and Duration

2.1 This Contract shall commence on the Commencement Date and unless terminated earlier in accordance with this Contract shall remain in force for the Contract Period.

2.2 No later than 3 three months before the end of the Initial Period the Council may extend the Contract Period by a further period of up to 6 six months by giving written notice to the Contractor of its wish to extend this Contract and the required length of such extension (an "Extension").  

2.3 The provisions of this Contract shall apply throughout any Extension.
3. Contract Documents

If there is any conflict or inconsistency between the provisions of this Contract, such conflict or inconsistency shall be resolved in the following order of priority:

3.1 clauses 1 (Definitions and Interpretation) to 57 (Law of Contract and Jurisdiction) inclusive;

3.2 Schedule B (Specification);

3.3 all other schedules to this Contract; and
3.4 the Invitation to Apply, Application Clarification Documents and the Contractor’s Application.

SECTION 2 – THE SERVICE AND PAYMENT
4. Provision of the Service

During the Contract Period the Contractor shall provide the Service with all reasonable skill, prudence and foresight and in accordance with:

4.1 this Contract;

4.2 the requirements of all Necessary Consents; 

4.3 all applicable Laws;

4.4 Good Industry Practice; and

4.5 all reasonable instructions of the Authorised Officer acting in accordance with this Contract.
5. Necessary Consents

5.1 The Contractor shall ensure that all Necessary Consents are in place to provide the Service and the Council shall not (unless otherwise agreed) incur any additional costs associated with obtaining, maintaining or complying with the same. 

6. Payment

6.1 In consideration of the provision of the Service the Council shall pay to the Contractor the Contract Price in accordance with this clause 6 (Payment). 

6.2 At the end of each month, the Contractor shall submit to the Authorised Officer an invoice which shall be accompanied by details of Services provided in the previous calendar month and the amount of any VAT to be added to the total amount invoiced.

6.3 The due date for payment of the Contract Price for any month shall be no later than thirty (30) days from the date of the Council’s receipt of the invoice submitted by the Contractor in accordance with clause 6.2 (Payment) (the “Due Date”).  

6.4 Within thirty (30) days of the Due Date the Authorised Officer shall advise the Contractor in writing of any discrepancy between the amount stated in the invoice and the amount properly due to the Contractor in accordance with this Contract, which shall take into account any adjustments made pursuant to this Contract.
6.5 The Council shall make all payments to the Contractor via the Bankers’ Automated Clearing Service.  
7. Disputed Sums

7.1 If any party disputes any sum to be paid by it then a payment equal to the sum not in dispute shall be paid and the Dispute shall be settled in accordance with Section 9 (Dispute Resolution).

7.2 Interest due on any disputed sums shall not accrue until the earlier of thirty (30) days after:

7.2.1 resolution of the dispute between the parties; or

7.2.2 receipt of the adjudicator’s decision in accordance with Section 9 (Dispute Resolution). 

8. Interest on Overdue Payments

Subject to clause 7.2 (Disputed Sums), either party shall pay interest on all overdue payments to the other party accruing from day to day for the period of default at an annual rate of two per cent (2%) over the daily base lender rate of the Co-operative Bank applicable in England from time to time.

9. Set-Off

The Council may retain or set off any amount owed to it by the Contractor which has fallen due and payable under this Contract or any other contract with the Contractor against any amount due to the Contractor under this Contract.

10. Taxes

The Council shall pay to the Contractor any applicable VAT and the Contractor shall issue a tax invoice for such VAT. 

SECTION 3 – REVIEW

11. Officers

11.1 The Authorised Officer shall liaise with the Contractor’s Manager and Contractor Representatives regarding all matters of performance by the Contractor of its obligations under this Contract and shall determine any matters or issue any notices as stipulated under this Contract. 

12. Quality Standards

12.1 The Contractor shall, as a minimum, meet the Quality Standard throughout the Contract Period.

12.2 At least once during each year of the Contract Period, the parties shall meet to review:

12.2.1 the Service being provided;
12.2.2 this Contract; 

12.2.3 the Quality Standards; and
12.2.4 any other relevant matters,
with the aim of deciding if any improvements can be made and implemented during the Contract Period. 
13. Contractor’s Records

13.1 The Contractor shall keep and maintain such necessary data and information and shall complete or provide such information, data and assistance as the Council may reasonably require.
13.2 Subject to clauses 25 (Confidentiality) and 26 (Freedom of Information), the Contractor shall in all respects and at no additional cost to the Council co-operate promptly with the Council’s reasonable requests so as to assist in enabling the Council to comply with all Laws relating to access to information and/or freedom of information as may be in force including the Information Laws.

SECTION 4 – HEALTH AND SAFETY

14. Health & Safety 

14.1 The Contractor shall: 
14.1.1 comply and ensure all Contractor Representatives comply at all times with the Health and Safety at Work etc. Act 1974 and all other Laws relating to health and safety of employees and other affected persons including the Management of Health and Safety at Work etc Regulations 1999, and all other health, safety and welfare requirements applicable to the Service including those detailed in the Specification;
14.1.2 have in place and comply with a health and safety policy and safe working procedures as well as appropriate risk assessments which comply with clause 14.1.1 (Health and Safety).
14.1.3 accept primary responsibility for: 
14.1.3.1 all aspects of health and safety at the Contractor Premises; 

14.1.3.2 provision of the Service at the Council’s Premises: and 
14.1.3.3 all persons using the Contractor Assets;

14.1.4 whilst on Council Premises ensure that Contractor Representatives:

14.1.4.1 comply with the lawful requirements of the Authorised Officer, including a requirement to monitor the Contractor's health and safety practices periodically; and

14.1.4.2 observe any local arrangements for fire, health, safety, welfare, hygiene and security.
14.2 Without prejudice to Section 10 (Termination), the Council shall be entitled to suspend the provision of the Service if the Contractor fails to comply with this clause 14 (Health and Safety). 

14.3 If the Council exercises its powers under clause 14.2 (Health and Safety):

14.3.1 the Contractor shall not resume provision of the Service until the Authorised Officer is satisfied that such non-compliance has been rectified; and

14.3.2 the Council shall not incur any liability for any such suspension of the Service; and 
14.3.3 the Council may recover its costs of doing so from the Contractor as a debt.

SECTION 5 – PREMISES AND ASSETS

15. Assets

The Contractor shall: 
15.1 except as otherwise required by the Specification, be responsible at its own cost for providing and maintaining all equipment, vehicles, plant and materials necessary and/or used for the proper and efficient performance of the Service during the Contract Period (the “Contractor Assets”);

15.2 be responsible for the security of all equipment and materials used by the Contractor in the provision of the Service and the Council shall not (as far as permitted by Law) be liable for loss, damage or injury in respect of such equipment and materials; and
15.3 ensure that on the Expiry Date (or as otherwise agreed) any of the Contractor Assets stored or remaining at Councils Premises are removed from the same.
16. Council Premises

16.1 The Council shall grant a non-exclusive licence to enter and remain upon those parts of the Council Premises that the Contractor and any Contractor Representative requires access to in order to provide the Services.

16.2 The Contractor shall comply with any reasonable directions of the Authorised Officer or Council Representatives regarding security arrangements, vehicular access arrangements, parking instructions and/or procedures at Council Premises.
16.3 The Council shall be responsible for any Environmental Liability arising from or in relation to the Council Premises except to the extent that such liability arises from any act, omission, default or negligence of the Contractor. 

16.4 The Contractor’s Manager shall immediately inform the Authorised Officer of any defects, loss or damage appearing in or occurring to any Councils Assets as a result of the provision of the Service.

16.5 The Council shall maintain and repair the Council Assets, however if such maintenance or repair arises directly from the act, omission, default or negligence of the Contractor or Contractor Representatives (fair wear and tear excluded) the Council may recover its costs of maintaining and/or repairing the Council Assets from the Contractor as a debt.  

17. Contractor Premises

The Contractor shall:

17.1 provide all premises and/or sites necessary to provide the Service except for the Council Premises (the “Contractor Premises”);

17.2 be responsible for any Environmental Liability arising from or in relation to the Contractor Premises except to the extent that such liability arises from any act, omission, default or negligence of the Council;

17.3 operate, repair and maintain the Contractor Premises in accordance with all Laws and Good Industry Practice including obtaining and maintaining any Necessary Consents for provision of the Service at the Contractor Premises;

SECTION 6 – INDEMNITITES, LIABILITY AND WARRANTIES
18. Contractor Liability
18.1 The Contractor shall indemnify and keep indemnified the Council against all claims, proceedings, actions, damages, costs, expenses and any other liabilities whatsoever whether arising in tort (including negligence or breach of statutory duty) default or breach of contract by the Contractor, which may arise out of or in consequence of: the provision or late provision of the Services; the performance or non-performance of this Contract by the Contractor; the presence of the Contractor or any Contractor Representative on the Council Premises; any Contractor Default, including in respect of any death or personal injury, loss of or damage to property, financial loss or any other loss which is caused directly or indirectly by an act or omission of the Contractor. 

19. Council Liability

19.1 Subject to clause 19.2 (Council Liability), the Contractor acknowledges that the Council and Council Representatives shall not be liable to the Contractor in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of any inaccuracy or misrepresentation of any information (in any case whether oral, written, express or implied) or any omission in respect thereof made or agreed to by any person (whether a party to this Contract or not).

19.2 Clause 19.1 (Council Liability) shall not apply to any statement, representation or warranty made fraudulently or to any provision of this Contract which was induced by fraud, for which the remedies available shall be all those available under law.

20. Limitation of Liability

20.1 Each party shall at all times take all reasonable steps to minimise and mitigate any loss or damage for which the relevant party is entitled to bring a claim against the other party pursuant to this Contract. 

20.2 Notwithstanding any other provision of this Contract, neither party limits or excludes its liability for:

20.2.1 fraud or fraudulent misrepresentation; 

20.2.2 death or personal injury caused by its negligence; 

20.2.3 breach of any obligation as to title implied by statute; or

20.2.4 any other act or omission, liability for which may not be limited under Law.
20.3 The Contractor’s liability for a Prohibited Act is not limited or excluded.
21. Insurance 

21.1 During the Contract Term (and not later than the date on which the relevant risk commences), the Contractor shall at its own cost take out and maintain the insurances listed at clause 21.2 (Insurance) (the “Required Insurances”) and any other any insurances required by Law with reputable insurers who are authorised by the Financial Service Authority to conduct insurance business or equivalent. 

21.2 The Required Insurances are:

21.2.1 public liability insurance with a limit of indemnity of not less than two million pounds (£2,000,000 in relation to any one claim or series of claims arising from the Service; 

21.2.2 employer’s liability insurance with a limit of indemnity of not less than ten million pounds (£10,000,000) in relation to any one claim or series of claims arising from the Service; and
21.2.3 professional indemnity insurance with a limit of cover of not less than 10 million pounds (£10,000,000) in relation to any one claim or series of claims arising from the Service / not used].

21.3 The Required Insurances must remain in place for the Contract Period and be effective in each case not later than the date on which the relevant risk commences. 

21.4 The Contractor shall provide the Council (on reasonable written request) with copies of current insurance certificates or other evidence demonstrating to the satisfaction of the Council that the requirements of this clause 21 (insurance) are being met. 

21.5 The Contractor shall: 

21.5.1 not be relieved of any of its liabilities under this Contract by providing the Required Insurances; and

21.5.2 subject to the minimum levels specified in clause 21.2 (Insurance) determine the amount of insurance cover required to enable the Contractor to satisfy any liability it has under this Contract.

22. Contractor Warranties

22.1 The Contractor warrants and represents that:

22.1.1 it has the full capacity and has taken all steps and obtained all approvals to enable it to lawfully enter into and perform its obligations under this Contract;

22.1.2 it shall continue to maintain in full force and effect such authorisations, approvals, orders, licenses, certificates, permits and licences of and from any and all governmental, regulatory and administrative bodies as are necessary to lawfully perform the Services and its obligations under this Contract; 

22.1.3 it has operated, and shall continue to operate, in material compliance with applicable Laws and regulations;

22.1.4 all information concerning the Contractor (including its affiliates, Contractor Representatives and their respective directors, officers, principals, members, partners and employees) which the Contractor has furnished to the Council in connection with this Contract and the procurement of the same and/or otherwise relevant to the provision of the Services does not contain any untrue statement of a material fact or omit to state any material fact required to be stated or necessary to make the statements therein not misleading in any material respect;

22.1.5 it is not currently the subject of, or been threatened with any legal or regulatory proceedings in any jurisdiction which may adversely impact upon or otherwise impair its ability to perform its obligations under this Contract;

22.1.6 there are no material facts or circumstances in relation to the financial position or operation or constitution of the Contractor which have not been fully and fairly disclosed to the Council and which if disclosed might reasonably have been expected to affect the decision of the Council to enter into this Contract; and

22.1.7 it has not committed any Prohibited Act in entering into this Contract.

22.2 The fact that any provision within this Contract is expressed as a warranty shall not preclude any right of termination the Council may have in respect of breach of that provision by the Contractor.

23. Reliance on Representations

23.1 Each of the parties confirms that it has not relied on any written or oral representation, warranty or undertaking of the other in entering into this Contract save for any such representation, warranty or undertaking expressly set out in this Contract.  
23.2 Clause 23.1 (Reliance on Representations) shall not operate to restrict the liability of a party for any fraud or fraudulent misrepresentation.

24. Council Standing Orders, Fraud and Whistle-blowing Policy

24.1 The Contractor shall, to the extent relevant to the Service and/or this Contract:

24.1.1 familiarise itself (and procure that all Contractor Representatives familiarise themselves) with the Council’s: 
Standing Orders on Procurement and Contracts; 
Anti-fraud and Corruption Strategy;

Confidential Reporting Policy; and 
dedicated whistle-blowing and fraud reporting hotline, 
in each case  as may be in force from time to time and available on request from the Council; and

24.1.2 comply with all the requirements of the Council's Standing Orders on Procurement and Contracts, Anti-fraud and Corruption Strategy and Confidential Reporting Policy.

SECTION 7 – INFORMATION AND IPR

25. Confidentiality

25.1 Subject to clause 25.2 (Confidentiality), the parties not disclose any Confidential Information and shall use all reasonable endeavours to prevent their Representatives from making any disclosure of any Confidential Information relating to this Contract. 

25.2 Clause 25.1 (Confidentiality) shall not apply to any disclosure of information:

25.2.1 required by Law, provided that clause 26 (Freedom of Information) shall apply to any disclosures required under the Information Laws;

25.2.2 that is reasonably required by persons engaged by a party in the performance of such party’s obligations under this Contract;

25.2.3 if a party can demonstrate that such information is already generally available and in the public domain otherwise than as a result of a breach of clause 25.1 (Confidentiality);

25.2.4 by the Council of any document to which it is a party and which the parties to this Contract have agreed contains no commercially sensitive information;

25.2.5 to enable a determination to be made under section 9 (Dispute resolution);

25.2.6 which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;

25.2.7 by the Council to any other department, office or agency of the Government; and

25.2.8 by the Council relating to this Contract and in respect of which the Contractor has given its prior written consent to disclosure.
25.3 On or before the Expiry Date the Contractor shall ensure that all documents and/or computer records in its possession, custody or control which contain Confidential Information relating to any of the Council Representatives or Council Premises including any documents in the possession, custody or control of any Contractor Representatives, are delivered up to the Council or securely destroyed.

26. Freedom of Information

26.1 The Contractor acknowledges that the Council is subject to the requirements of the Information Laws and shall assist and fully and promptly cooperate with the Council to enable the Council to comply with its information disclosure obligations.

26.2 The Contractor shall and shall procure that all Contractor Representatives shall:

26.2.1 transfer to the Council all requests for information that it receives as soon as practicable and in any event within two (2) Working Days of receiving a request for information;

26.2.2 provide the Council with a copy of all information in its possession or power in the form that the Council requires within five (5) Working Days (or such other period as the Council may reasonably specify) of the Council's request; and

26.2.3 provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to the request for information within the time for compliance set out in the Information Laws.

26.3 The Contractor shall not (under any circumstances) respond directly to a request for information unless expressly authorised to do so by the Council.

26.4 If the Council receives a request for information relating to this Contract, the Contractor and/or the Services that the Council reasonably considers to be commercially sensitive and/or confidential it shall not disclose the same without first:

26.4.1 notifying the Contractor in writing; and

26.4.2 allowing the Contractor a reasonable opportunity (taking into account time scales set by Law) to make representations to the Council as to disclosure of such information.

26.5 The Contractor acknowledges that (notwithstanding the provisions of clause 26.4 (Freedom of Information) the Council may, acting in accordance with the Department of Constitutional Affairs’ code of practice on the discharge of the functions of public authorities under part 1 of the Freedom of Information Act 2000 (the “FOIA Code”) and any directions of the Information Commissioner, be obliged under the Information Laws to disclose information concerning this Contract, the Contractor and/or the Services:

26.5.1 in certain circumstances without consulting the Contractor; or

26.5.2 following consultation with the Contractor and having taken their views into account,

provided always that if clause 26.5.1 (Freedom of Information) applies the Council shall, in accordance with any recommendations of the FOIA Code, take reasonable steps, where appropriate, to give the Contractor advanced notice, or failing that, to draw the disclosure to the Contractor’s attention after any such disclosure.

26.6 The Council shall be responsible for determining in its absolute discretion and notwithstanding any other provision in this Contract or any other agreement whether the commercially sensitive information and/or any other information is exempt from disclosure in accordance with the provisions of the Information Laws.

26.7 If the Contractor incurs or would incur costs in actively locating, retrieving and extracting information in assisting the Council to responding to a request for information, the Contractor shall inform the Council of such likely costs and the Council shall inform the Contractor in writing whether or not it still requires the Contractor to assist with complying with the request. If the Council informs the Contractor to proceed with the request, the Council shall reimburse the Contractor for such costs as the Contractor incurs to the extent that it is itself entitled to reimbursement of such costs in accordance with the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004.

26.8 The Contractor acknowledges that any commercially sensitive information identified to the Council, if any, is of indicative value only and that the Council may be obliged to disclose it in accordance with clause 26.5 (Freedom of  Information).

27. Data Protection

27.1 Each party shall ensure that it and its Representatives comply in all respects with the Data Protection Requirements in relation to all information made available to it during the Contract Period by the other party or arising through the provision of the Services. 

27.2 The Contractor shall be liable for and shall without any limit indemnify and keep indemnified the Council against  all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis), losses and damages arising from or incurred by reason of a breach by the Contractor of its obligations under the Data Protection Requirements, including those arising out of any third party demand, claim or action, or any breach of contract, negligence, fraud, wilful misconduct, breach of statutory duty or non-compliance with any part of the Data Protection Requirements by the Contractor or the Contractor Representatives. 
28. Intellectual Property Rights

28.1 The Council shall retain ownership of all Intellectual Property Rights in all documents provided by the Council in connection with or arising out of this Contract.  The Contractor may obtain or make at his own expense any further copies of such documentation required solely for use by it or the Contractor Representatives only as necessary to provide the Service and always subject to the provisions of this clause 28 (Intellectual Property Rights). 
28.2 The Contractor shall: 

28.2.1 by signing this Agreement assign all Intellectual Property Rights in any and all documents, drawings, designs, data or other material in any format created by or on behalf of the Contractor as commissioned by the Council in the course of and for the purpose of providing the Service to the Council: and 
28.2.2 have a licence to use such drawings and other documents for any purpose related to the Service; 
28.2.3 make copies of such drawings or other documents  solely for use by it or any Contractor Representatives as necessary to provide the Service or in connection with the making or improvement of any works to which the Service relates and only upon such terms as may be agreed between the Council and the Contractor; 
28.2.4 not in connection with the performance of the Service use, manufacture, supply or deliver any process, article, matter or thing, the use manufacture supply or delivery of which would be an infringement of any Intellectual Property Rights of the Council or any third party; 
28.2.5 indemnify and keep indemnified the Council against all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis), losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property Right by the Contractor, except to the extent that such liabilities have resulted directly from the Council’s failure properly to observe its obligations under this clause 28 (Intellectual Property  Rights).

29. Publicity

The Contractor shall not and shall ensure that the Contractor Representatives shall not: communicate with representatives of the press, television, radio or other communications media on any matter concerning this Contract or the Services; make any formal public statements as to its or the Council’s activities or the terms or performance of this Contract; or make use of the Council’s logo(s), without the prior written approval of the Council and any communication and/or use of the Council’s logo shall be made in accordance with the Council’s logo and visual identity guidelines found on the Council’s website or otherwise in accordance with the Council’s instructions. 
SECTION 8 – PERSONNEL 

30. Personnel 

30.1 The Contractor shall ensure that all individuals employed or engaged in connection with the Service are of suitable character and are appropriately qualified and experienced in the area of work which they are to perform.

30.2 If the provision of the Service or any part thereof may involve the employment of individuals who may have unsupervised contact with children or vulnerable adults, the Contractor shall: 

30.2.1 ensure that all such individuals employed, engaged or used by the Contractor in the provision of the Services are subject to a valid enhanced disclosure check undertaken through the Disclosure and Barring Service including a check against the adults' barred list or the children's barred list, as appropriate;

30.2.2 regularly monitor the level and validity of these checks for each individual employed, engaged or used by the Contractor in the provision of the Services; and

30.2.3 not employ, engage or use (or continue to employ, engage or use) the services of any person who is barred from, or whose previous conduct or records indicate that he or she would not be suitable for, such work as is involved in the provision of the Services or may present a risk to users of the Services and/or the employees of the Council.

31. Equal Opportunities and Human Rights

The Contractor shall:

31.1 in the performance of the Service and in its dealings with service users, Council employees and members of the general public, comply and shall ensure that the Contractor Representatives comply with:

31.1.1 the Human Rights Act 1998 as if the Contractor were a public body (as defined in the Human Rights Act 1998); 

31.1.2 all Laws relating to equal opportunities, and

31.1.3 the Council’s equal opportunities policies and procedures as may be adopted and amended from time to time and as notified to the Contractor.
32. TUPE

If there is a change in the identity of the provider of any of the Services which is a Relevant Transfer, before, on or after the Commencement Date, the parties shall comply with their obligations: 

32.1 under TUPE; and

32.2 pursuant to Schedule D (TUPE),

in respect of such Relevant Transfer.
SECTION 9 – DISPUTE RESOLUTION

33. Referral to Officers 

33.1 If any dispute arises out of or in connection with this Contract (a “Dispute”), the parties shall promptly notify each other of the matter in dispute, which shall in the first instance be referred to the Authorised Officer and the Contractor’s Manager who shall use all reasonable skill, care and diligence to ensure that they receive the views of all parties and consider all solutions proposed with the objective of resolving the dispute and achieving an agreed solution.

33.2 If the Authorised Officer and the Contractor’s Manager do not achieve within fourteen (14) days of notification of a Dispute a solution acceptable to all parties involved, and provided no right of termination has been exercised, then senior representatives of both parties shall meet promptly, and in any event within twenty-one (21) days of notification of the Dispute, in good faith to discuss and seek to resolve the Dispute.  

33.3 The provision of the Service and the payment of the Contract Price shall not be affected or suspended during any Dispute.

34. Adjudication

34.1 If within thirty (30) days of notification of a Dispute the processes set out in clause 33 (Referral to Officers) do not resolve such dispute to the satisfaction of both parties either party may refer any Dispute to an adjudicator. 

34.2 If the parties are unable to agree the appointment of such adjudicator within seven (7) Working Days of the request by either party for such an appointment then an appropriate expert (willing to act in that capacity hereunder) shall be appointed by the President of the Centre for Effective Dispute Resolution and the parties agree to accept such appointment. 

34.3 Each party shall provide the adjudicator with such information as he may reasonably require for the purposes of his determination. 

34.4 If either party claims any information to be confidential to it then, provided that in the opinion of the adjudicator that party has properly claimed the same as confidential, the adjudicator shall not disclose the same to the other party or to any third party. 

34.5 Disputes shall be decided by such adjudicator in accordance with the latest Rules of Adjudication of the Centre for Effective Dispute Resolution as in place at the time of the Dispute being referred to such adjudicator. 

34.6 The costs of any adjudicator shall be borne in such proportions as the adjudicator may determine to be fair and reasonable in all the circumstances or, if the adjudicator makes no such determination, by the parties in equal proportions. 

34.7 Nothing in this clause 34 (Adjudication) shall prevent either party from applying to a court for interim measures.

SECTION 10 – TERMINATION 

35. Expiry

35.1 This Contract shall terminate automatically on the Expiry Date unless terminated earlier in accordance with this Contract.  
35.2 The Contractor shall not be entitled to any compensation on expiry.

36. Termination on Notice

The Council may terminate this Contract at any time by giving [six (6)] months written notice to the Contractor.

37. Termination for Contractor Default

The Council may without prejudice to any accrued rights or remedies under this Contract, terminate this Contract with immediate effect by written notice (a “Termination Notice”) on a Contractor Default and if:
37.1 the Contractor has not remedied the Contractor Default to the satisfaction of the Council within twenty eight 28 Working Days (or such other period as may be specified by the Council) of receipt of written notice specifying the Contractor Default and requiring it to be remedied; 

37.2 the Contractor Default is not, in the opinion of the Council, capable of remedy;
37.3 the Contractor Default is a material breach of the Contract; or

37.4 the Contractor Default has a material adverse effect on the Council’s reputation.
38. Termination on Contractor Insolvency

If the Contractor is or is likely to become Insolvent then the Council may, without prejudice to any accrued rights or remedies under this Contract, terminate this Contract with immediate effect by written notice.

39. Termination for Breach of Warranty or Prohibited Acts

39.1 If a Prohibited Act is committed by the Contractor or any Contractor Representative not acting independently of the Contractor, then the Council may without prejudice to any accrued rights or remedies under this Contract, terminate this Contract with immediate effect by written notice.

39.2 The Council may terminate this Contract with immediate effect by written notice if the Contractor is in material breach of any of its representations and warranties in clause ‎22 (Contractor Warranties) (notwithstanding that such warranties and representations are expressed to be warranties).

40. Termination on Force Majeure

If a Force Majeure Event prevents either party from performing its obligations under this Contract in any material respect for a period of two (2)] consecutive months then, provided the notification requirements set out in clause 45 (Force Majeure) have been met, without prejudice to any accrued rights or remedies under this Contract, either party may terminate this Contract by notice in writing to the other party having immediate effect.

41. Effect of Termination or Expiry

41.1 If this Contract is terminated pursuant to clauses 37 (Termination for Contractor Default), 38 (Termination on Contractor Insolvency) or 39 (Termination for Breach of Warranty or Prohibited Acts) the Council shall: 

41.1.1 not be required to make further payments under this Contract (including for Services supplied by the Contractor prior to termination but where payment has yet to be made by the Council) until the costs, loss and/or damage due under this Contract have been calculated and when such payment becomes due the Council shall be entitled to withhold from such payments the costs, loss and/or damages due to it under this Contract; 
41.1.2 be entitled to exercise a lien over any Contractor Assets in the Council’s possession until the Contractor has paid to the Council all costs, loss and/or damage due to the Council under this Contract; and
41.1.3 be entitled to recover its reasonable costs incurred as a result of the termination, including the costs of making other arrangements for the provision of the Service.
41.2 Notwithstanding that a party may have a right to terminate this Contract, that party may elect to continue to treat this Contract as being in full force and effect and to enforce its rights under this Contract.
41.3 The Contractor shall use all reasonable endeavours to facilitate the smooth transfer of responsibility for the Service to the Council and/or a New Contractor, as the case may be, and the Contractor shall not act at any time before, during or after the Contract Period in a way calculated or intended, directly or indirectly, to prejudice or frustrate or make more difficult such transfer (but this clause 41.3 (Effect of Termination or Expiry) shall not prevent the enforcement by the Contractor of any of its rights whether under this Contract or otherwise). 

SECTION 11 – GENERAL 

42. Successors

The provisions of this Contract are binding on any successors in title of the parties.

43. Relationship of Parties

43.1 The Contractor shall not be or be deemed to be, an agent of the Council and the Contractor shall not hold itself out as having authority or power to bind the Council in any way, other than as expressly conferred by this Contract. 

43.2 Nothing in this Contract shall be construed as creating a partnership within the meaning of the Partnership Act 1890, or as a contract of employment between the Council and the Contractor.

44. Assignment and Sub-Contracting
44.1 The Contractor shall not sub-contract, sub licence, assign or otherwise dispose of any of its rights or benefits under this Contract without the prior written consent of the Council. 

45. Force Majeure

45.1 If any party is delayed in or prevented from performing any of its obligations under this Contract by a Force Majeure Event then, so long as that Force Majeure Event continues, that party shall be excused from performance of such obligations to the extent it is so delayed or prevented, and the time for performance of such obligation shall be delayed accordingly. 

45.2 On the occurrence of a Force Majeure Event, the affected party shall notify the other party as soon as practicable. Such notification shall contain details of the Force Majeure Event, including evidence of its effect on the obligations of the affected party and any action proposed to mitigate its effect. 

45.3 As soon as practicable following such notification, the parties shall consult each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the impact of the Force Majeure Event and facilitate continued performance of this Contract. 

45.4 The affected party shall notify the other party as soon as practicable after the Force Majeure Event ceases or no longer delays or prevents the affected party from complying with its obligations under this Contract. Following such notification (subject to termination under clause 40 (Termination on Force Majeure), this Contract shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event. 

45.5 For the duration of any suspension of the Contractor’s obligations under this clause 45 (Force Majeure), the Council shall only be liable to pay the Contractor an amount that reflects the reduced Service (if any) being performed.

46. Assistance in Legal Proceedings

46.1 If requested by the Authorised Officer, the Contractor shall give all reasonable assistance and co-operation and provide to the Council any relevant information in connection with any legal inquiry, arbitration or court proceedings in which the Council may become involved, or any relevant disciplinary hearing internal to the Council, or any inquiry by the Local Government ombudsman, arising out of the provision of the Service. 

46.2 Such information provided or assistance rendered pursuant to the obligations in this clause 46 (Assistance in Legal Proceedings), in whatever form, shall be at no additional cost to the Council.

47. Good Faith

The parties shall, and shall procure that their Representatives shall, at all times in relation to this Contract and the performance of the Service, act reasonably and in good faith. 

48. Rights and Duties Reserved

All rights and duties which the Council has as a local authority or which the Council’s officers have as local authority officers including as a local planning authority and a waste disposal authority are reserved.

49. Illegality

If any part of this Contract shall become or be declared void, invalid, illegal or unenforceable for any reason whatsoever including by reason of the provisions of any Law or any decision of any Court or Regulatory Body having jurisdiction over the parties or this Contract, the parties hereby expressly agree that the remaining parts and provisions of this Contract shall continue in full force and effect with such amendments as are necessary to ensure that the balance of obligations remains so far as possible the same as under this Contract or as may be agreed between the parties.

50. Survival

Termination of this Contract for any reason shall not affect this clause 50 (Survival) and the shall not affect the continuing rights and obligations of the Contractor and the Authority under clauses 1 (Definitions and interpretation), 9 (Set-Off), 13 (Contractor’s Records), 18 (Contractor Liability) to 23 (Reliance on Representations) (inclusive),  25 (Confidentiality), 26 (Freedom of Information), 27 (Data Protection), 33 (Referral to Officers), 35 (Expiry), 36 (Termination on Notice), 37 (Termination for Contractor Default), 38 (Termination on Contractor Insolvency), 39 Termination for Breach of Warranty or Prohibited Acts), 40 (Termination on  Force Majeure), 41 (Effect of Termination or Expiry), 44 (Assignment and Sub Contracting), 46 (Assistance in Legal Proceedings), 47 (Good Faith), 54 (Notices), 57 (Law of Contract and Jurisdiction), or Schedule D  (TUPE and Pensions).

51. Waiver

51.1 No term or provision of this Contract shall be considered as waived by any party unless a waiver is given in writing by that party and specifically states that it is a waiver of such term or provision. 

52. Variations

In the event of a Change Request the parties shall follow the Change Control Procedure set out in Schedule B. Otherwise, this Contract may not be varied without agreement in writing of both parties.
53. Third Party Rights

Subject to Schedule D (TUPE and Pensions), it is agreed for the purposes of this Contracts (Rights of Third Parties) Act 1999 that this Contract is not intended to, and does not, give to any person who is not a party to this Contract any rights to enforce any provisions contained in this Contract.

54. Notices

54.1 Any demand, notice, or other communication required to be given under this Contract shall, unless expressly stated otherwise, be in writing and shall be treated as validly served if: 

54.1.1 served personally on the addressee; 

54.1.2 sent by facsimile transmission, subject to a receipt confirming  delivery; or

54.1.3 sent by pre-paid post,
to the address of the party referred to in this Contract or to another address which has been notified expressly in writing  by that party to the other under the provisions of this clause 54 (Notices), which shall include the address of the Authorised Officer or Contractor’s Manager (as appropriate).

54.2 Any notice that complies with clause 54.1 (Notices) shall be deemed to have been received by the addressee:

54.2.1 in the case of delivery: 

personally, on the date of delivery; or

by facsimile, on successful transmission,

provided that the notice was delivered in Working Hours and otherwise on the next Working Day; and

54.2.2 in the case of delivery by post on the third Working Day after the date of posting; or

55. Entire Agreement

This Contract constitutes the entire agreement and understanding of the parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Contract.

56. Counterparts

This Contract may be executed in one or more counterparts and any party may enter into this Contract by executing a counterpart. Any single counterpart or a set of counterparts executed in either case by all the parties shall constitute one and the same agreement and a full original of the same for all purposes..
57. Law of Contract and Jurisdiction

This Contract shall be governed by the laws of England and Wales and subject to Section 9 (Dispute Resolution), the parties submit to the exclusive jurisdiction of the courts of England.

 IN WITNESS whereof the parties hereto have executed this Agreement as of the day and year first herein written

SIGNED for and on behalf of

BRIGHTON & HOVE CITY COUNCIL:

Signature: ...................................................................

Name:...................................................................

Position: ...................................................................

SIGNED for and on behalf of

CONTRACTOR :

Signature: ...................................................................

Name:...................................................................

Position: ...................................................................

IN WITNESS of which the parties have caused this Contract to be executed and delivered as their Deed the day and year first before written.

EXECUTED as a DEED by the affixing of the COMMON SEAL of 

BRIGHTON & HOVE CITY COUNCIL

in the presence of:

________________________

Authorised Signatory

EXECUTED as a DEED

by [INSERT FULL BUSINESS NAME OF CONTRACTOR]

acting by and under the signatures of:

Name: ____________________________ 

Signature:____________________________  Director

Name: ____________________________ 

Signature:____________________________  Director (or Company Secretary)
Schedule A  Officers
	Authorised Officer:
	The Council's [insert title, role and contact details]

	Contractor’s Manager:
	[Contractor to insert details of its Contractor’s Manager]


Schedule B Specification 
[Schedule 1 of the Invitation to Apply to be inserted or as otherwise agreed between the parties]
Change Control Procedure
Change Requests may be originated either by the Council or by the Contractor.  The Change Request shall be in writing and shall detail the proposed change to the Service, and any change to the Contract Price. 

If the parties agree to the Change Request the Authorised Officer and the Contractor’s Manager shall sign a copy of the Change Request.

Neither party shall be obliged to agree a Change Request. If either party is unwilling to accept a Change Request suggested then the other party may require the disagreement to be dealt with in accordance with the Dispute Resolution procedure set out in Section 9 of the Contract. 

Schedule C Contract Price Schedule
The Contract Price is as follows: £50,000 per annum maximum
Schedule D TUPE Provisions

Part 1: Definitions

In this Schedule D (TUPE and Pensions), the following words shall have the meanings given to them below:

	Administering Authority
	the scheme manager responsible for the local administration of pensions and other benefits payable under LGPS Regulations;


	Admission Agreement
	an admission agreement entered into in accordance with regulation 3 of the Local Government Pension Scheme Regulations 2013 in the Administering Authority’s standard form;

	Appropriate Pension Provision
	in respect of Eligible Employees, either:

(i)
membership or continued membership or continued eligibility for membership of their Legacy Scheme; or

(ii)
membership or eligibility for membership of a pension scheme, which is certified by the Government Actuary’s Department (GAD) as being broadly comparable to the terms of their Legacy Scheme.

save as may be modified or varied by any replacement or amendment of the Best Value Authorities Staff Transfers (Pensions) Direction 2007;

	Contractor’s Final Staff List
	the list of all the Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the Service Transfer Date;

	Contractor’s Provisional Staff List
	the list prepared and updated by the Contractor of all the Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the date of the preparation of the list, and in the format requested by the Council;

	Effective Date
	the date(s) on which the Services (or any part of the Services), transfer from the Council or any Third Party Employer to the Contractor or Sub-Contractor, and a reference to the Effective Date shall be deemed to be the date on which the employees in question transferred or will transfer to the Contractor or Sub-Contractor;

	Eligible Employees
	(a) the Transferring Employees who are active members of (or eligible to join) the LGPS on the Relevant Transfer Date; and/or

(b) the Third Party Employees who are the former employees of the Council and who were active members of (or who were eligible to join) the LGPS on the date of a previous Relevant Transfer of the Services.

	Employee Liability Information
	the information which a transferor is obliged to notify to a transferee pursuant to Regulation 11(2) of TUPE; including:

(a)
the identity and age of the employee; 

(b) 
the employee’s written statement of employment particulars (as required under section 1 of the Employment Rights Act 1996); 

(c)
information about any disciplinary action taken against the employee and any grievances raised by the employee, where a Code of Practice issued under Part IV of the Trade Union and Labour Relations (Consolidation) Act 1992 relating exclusively or primarily to the resolution of disputes applied, within the previous two (2) years; 

(d) 
information about any court or tribunal case, claim or action either brought by the employee against the transferor within the previous two years or where the transferor has reasonable grounds to believe that such action may be brought against the Contractor arising out of the employee's employment with the Council; and 

(e) 
information about any collective agreement that will have effect after the Effective Date or the Service Transfer Date in relation to the employee under regulation 5(a) of TUPE;



	Employment Liabilities

Legacy Scheme
	All claims, including claims without limitation for redundancy payments, unlawful deductions of wages, unfair, wrongful or constructive dismissal compensation, compensation for sex, race, disability, age, religion or belief, gender reassignment, marriage or civil partnership, pregnancy or maternity, or sexual orientation discrimination, claims for equal pay, compensation for less favourable treatment of part-time workers, and any claims (whether in tort, contract, statute or otherwise), demands, actions, proceedings and any award, compensation, damages, tribunal awards, fine, loss, order, penalty, disbursement, payment made by way of settlement and costs and expenses reasonably incurred in connection with a claim or investigation (including any investigation by the Equality and Human Rights Commission or other enforcement, regulatory or supervisory body), and of implementing any requirements which may arise from such investigation, and any legal costs and expenses.

the pension scheme of which the Eligible Employees are members, or are eligible for membership of, or are in a waiting period to become a member of, prior to the Relevant Transfer;

	LGPS
	the Local Government Pension Scheme;

	LGPS Regulations
	such regulations as are made by the relevant government office for the regulation of the LGPS including the Local Government Pension Scheme Regulations 2013 (SI 2013/2356).

	New Contractor
	A contractor engaged by the Council to provide some or all of the Services to the Council following expiry or termination of this Contract

	Relevant Employees
	those employees whose contracts of employment transfer with effect from the Service Transfer Date to the Council or a New Contractor by virtue of the application of TUPE;

	Relevant Transfer
	A transfer for the purposes of TUPE in relation to the Services including upon or as a result of expiry or termination of this Contract

	Relevant Transfer Date
	the date on which an Eligible Employee transfers to the Contractor or a Sub-Contractor pursuant to a Relevant Transfer;

	
	

	
	

	Subsequent Transfer
	has the meaning given to it in paragraph 7 of this Schedule D (TUPE and Pensions);

	Service Transfer Date
	the date on which the Services (or any part of the Services), transfer from the Contractor or Sub-Contractor to the Council or any New Contractor;

	Staffing Information
	in relation to all persons detailed on the Contractor's Provisional Staff List, in an anonymised format, such information as the Council may reasonably request including the Employee Liability Information and details of whether the Contractor's personnel are employees, workers, self-employed, contractors or consultants, agency workers or otherwise, and the amount of time spent on the provision of the Services;

	Sub-Contractor
	The contractors engaged by the Contractor to provide goods, services, or works to, for and on behalf of the Contractor for the purposes of providing the Services to the Council;

	Third Party Employee
	an employee of a Third Party Employer whose contract of employment transfers with effect from the Effective Date to the Contractor by virtue of the application of TUPE;

	Third Party Employer
	a contractor engaged by the Council to provide some or all of the Services to the Council and whose employees will transfer to the Contractor on the Effective Date ;

	Transferring Employee
	an employee of the Council or any Third Party Employer (as the case may be) whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Contract between the Council and the Contractor or Sub-Contractor, a contract of employment with someone other than the Council and/or the Third Party Employer;

	Transferring Employer

TUPE

TUPE Information
	the employer of a Transferring Employee, being the Council and/or the Third Party Employer as the case may be; []

the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246), as amended;

has the meaning given to it in paragraph 11 of this Schedule D.




Interpretation

In this Schedule D, obligations owed by or to each of the Council and the Third Party Employer shall be several only.
Part 2:
Transfer of employees to the Contractor on Effective Date

1
Prior to the Effective Date, the Transferring Employer shall:

1.1
be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees, including all wages, holiday pay, bonuses, commissions, payments of PAYE, National Insurance contributions, pension contributions and otherwise, up to the Effective Date; 

1.2
provide and, if necessary, update the Employee Liability Information for the Transferring Employees to the Contractor, as required by TUPE; and 

1.3
give no warranty as to the accuracy or completeness of the Employee Liability Information supplied by it or any Third Party Employers. 

2
Subject to paragraph 3, the Transferring Employer shall indemnify and keep indemnified the Contractor against any losses (except indirect losses incurred by the Contractor or any relevant Sub-Contractor in connection with any claim or demand by any Transferring Employee arising out of the employment of any Transferring Employee) to the extent that such Transferring Employee’s claim or demand:

2.1
arises from any act, fault or omission of the Transferring Employer prior to the Effective Date (except if such act, fault or omission arises as a result of the Contractor or any relevant Sub-Contractor's failure to comply with regulation 13 of TUPE); and 

2.2
any such claim is not in connection with the transfer of the Services by virtue of TUPE on the Effective Date.

3
The Contractor shall indemnify and keep indemnified the Transferring Employer against any Employment Liabilities arising from or as a consequence of:

3.1
any proposed changes to terms and conditions of employment or otherwise arising directly or indirectly from any measures the Contractor or Sub-Contractor may consider making on or after the Effective Date; 

3.2
any and all claims arising from the employees informing the Transferring Employer they object to being employed by the Contractor or Sub-Contractor pursuant to any claim made under regulation 4(7) of TUPE; and 

3.3
any change in identity of their employer as a result of the operation of TUPE or as a result of any proposed measures the Contractor or Sub-Contractor may consider taking on or after the Effective Date.

4
The Contractor shall be responsible or shall procure that any relevant Sub-Contractor is responsible for all remuneration, benefits, entitlements and outgoings for the Transferring Employees and any other person who is or will be employed or engaged by the Contractor or any Sub-Contractor in connection with the provision of the Services, including all wages, holiday pay, bonuses, commissions, payments of PAYE, National Insurance contributions, pension contributions and otherwise on and from the Effective Date.

5
The Contractor shall immediately on request by the Transferring Employer provide details of any measures that the Contractor or any Sub-Contractor envisages it will take in relation to any Transferring Employees including any proposed changes to terms and conditions of employment.  If there are no such measures, the Contractor shall give confirmation of that fact to the Council, and shall indemnify and keep indemnified the Transferring Employer against all Employment Liabilities resulting from any failure by it to comply with this obligation. 

6
The Council and the Contractor shall seek to resolve any discussions and complaints between themselves in accordance with the Code Dispute Resolution Procedure.

Part 3:
Relevant Transfers from the Contractor on a Service Transfer Date
7
This Contract envisages that subsequent to its commencement, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination of this Contract, or part or otherwise) resulting in a transfer of the Services in whole or in part from the Contractor to the Council or a New Contractor (a “Subsequent Transfer”). 

8
The Contractor acknowledges that if a Subsequent Transfer is a Relevant Transfer then the Council or New Contractor will inherit liabilities in respect of the Relevant Employees from the relevant Service Transfer Date. 

9
The Contractor shall and shall procure that any Sub-Contractor shall: 

9.1
on request on a date not more than twelve (12) months immediately preceding the expiry of this Contract, or any review date or following  notice of termination of this Contract, (on whatever grounds and in whatever circumstances) or at such times as required by TUPE, provide promptly and at no cost to the Council in respect of any person engaged or employed by the Contractor or any Sub-Contractor in the provision of the Services, the Contractor's Provisional Staff List, Employee Liability Information and the Staffing Information together with any additional information requested (notwithstanding this may go beyond the information required to be provided under TUPE) including information as to the application of TUPE to the employees;

9.2
notify the Council within 14 (fourteen) days of the event (and in any event before the Service Transfer Date) of any material changes to the information supplied, discovery of further relevant information or on receipt of a request for or clarification or amplification by the Council; and

9.3
no later than 28 (twenty eight) days before the Service Transfer Date, prepare and provide to the Council and/or, at the direction of the Council, to the New Contractor, the Contractor's Final Staff List, which shall be complete and accurate in all material respects and identify which of the Contractor's and Sub-Contractor’s personnel named are Relevant Employees.

10
The Council may disclose the Contractor's Provisional Staff List, the Contractor's Final Staff List, the Staffing Information, Employee Liability Information and any additional information to any applicant or other prospective New Contractor for the Services (or any part of the Services) that are substantially the same type of services as the Services (or any part of the Services).  The Contractor accepting that such disclosure is permitted if in accordance with the with " Data Protection Good Practice Note - Disclosure of employee information under TUPE" issued by the Information Commissioners Office. 

11
The Contractor warrants to the Council and the Third Party Employer that the Contractor's Provisional Staff List, the Contractor's Final Staff List, Employee Liability Information and the Staffing Information (TUPE Information) will be true and accurate in all material respects and that no persons are employed or engaged in the provision of the Services other than those included on the Contractor's Provisional Staff List and the Contractor's Final Staff List. 

12
The Contractor shall and shall procure that any Sub-Contractor shall ensure at all times that it has the right to provide the TUPE Information under the Data Protection Act 1998.

13
In the twelve (12) months prior to expiry of this Contract or following notice of termination of this Contract, the Contractor shall not  and shall procure that any Sub-Contractor shall not materially increase or decrease the total number of staff listed on the Contractor's Provisional Staff List, their remuneration, or make any other change in the terms and conditions of those employees or transfer or remove from the performance of the services any supervisory or managerial personnel without the Council's prior written consent (such consent not to be unreasonably withheld or delayed).

14.
Any change to the TUPE Information which would increase the total employment costs of the staff in the twelve (12) months prior to expiry of this Contract or following notice of termination of this Contract shall not (so far as reasonably practicable) take place without the Council’s prior written consent, unless such changes are required by law.  The Contractor shall and shall procure that any Sub-Contractor shall supply to the Council full particulars of such proposed changes and the Council shall be afforded reasonable time to consider them. 

15
The Contractor shall indemnify and keep indemnified the Council and each and every New Contractor against all Employment Liabilities including losses, claims awards damages and other liabilities (including costs incurred or awarded against them in defending such proceedings) except loss of profit incurred by the Council or any New Contractor in connection with or as a result of any claim or demand against the Council or any New Contractor by or arising from:

15.1
any person who is or has been employed or engaged by the Contractor or any Sub-Contractor in connection with the provision of any of the Services;  

15.2
any trade union or staff association or employee representative (if such claim arises as a result of any act, fault or omission of the Contractor and/or any Sub-Contractor);

15.3
any failure by the Contractor and/or any Sub-Contractor to comply with any legal obligation, whether under regulation 13 or 14 of TUPE or any award of compensation under regulation 15 of TUPE, under the Acquired Rights Directive or otherwise and/or any obligation of this Contract, whether any such claim arises or has its origin before, on or after the Service Transfer Date;

15.4
the consequences of any failure to supply or delay in supplying information as herein required (or inaccuracy or incompleteness of the same) or to inform and consult in accordance with TUPE;

15.5
any failure on the part of the Contractor to provide the Relevant Employees or any of them with any benefit of any nature including broadly comparable pension provision and make all due payments;

15.6
any failure or omission of any legal or statutory obligation on the Contractor;

15.7
any claim by any Relevant Employee arising out of any personal injury or injury at work of whatever nature prior to the termination of this Contract;

15.8
any other obligations of or arising under this Contract;


whether any such claim arises or after the Service Transfer Date if it has its origins before such date

16
The parties shall co-operate to ensure that any requirement to inform and consult with the employees and or employee representatives in relation to any Relevant Transfer as a consequence of a Service Transfer will be fulfilled.

Part 4:
Pensions

17
The Contractor shall or shall procure that any relevant Sub-Contractor shall ensure that all Eligible Employees are offered Appropriate Pension Provision with effect from the Effective Date..

18
Where the Contractor or Sub-Contractor wishes to offer the Eligible Employees membership of the LGPS, the Contractor shall or shall procure that it and/or each relevant Sub-Contractor shall enter into an Admission Agreement to have effect from and including the Effective Date or, if the Relevant Transfer occurs after the Effective Date, from and including the date of that Relevant Transfer. The Contractor or Sub-Contractor will bear the cost of any actuarial assessment required in order to assess the employer’s contribution rate in respect of any Eligible Employee who elects to join the LGPS on or after the Effective Date.

19
The Contractor shall and shall procure that it and any Sub-Contractor shall prior to the Effective Date or, if the Relevant Transfer occurs after the Effective Date, from and including the date of that Relevant Transfer, obtain any indemnity or bond required in accordance with the Admission Agreement. The Contractor or Sub-Contractor will bear the cost of any actuarial assessment required in order to assess the value of the indemnity or bond. 

20
The Contractor shall indemnify and keep indemnified the Council and/or any New Contractor and, in each case, their sub-contractors, from and against all direct losses suffered or incurred by it or them, which arise from any breach by the Contractor or any Sub-Contractor of the terms of the Admission Agreement, to the extent that such liability arises before or as a result of the termination or expiry of this Contract. 

21
If the Contractor or any Sub-Contractor does not wish to or is otherwise prevented from offering all or some of the Eligible Employees membership or continued membership of the LGPS or such other broadly comparable scheme, then the Contractor shall or shall procure that any relevant Sub-Contractor shall offer the Eligible Employees membership of an occupational pension scheme with effect from the Effective Date. Such an occupational pension scheme must be:

21.1
established no later than three (3) months prior to the Relevant Transfer Date; and

21.2
reasonably acceptable to the Council; and

21.3
certified by the Government Actuary’s Department as providing benefits that are broadly comparable to those provided by the Legacy Scheme .

22
The Contractor shall and shall procure that any relevant Sub-Contractor shall award benefits (if permitted) to the Eligible Employees under the LGPS Regulations in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Council. The Contractor shall be responsible for meeting all costs associated with the award of such benefits.

23
If the benefits referred to in paragraph 22 are of a discretionary nature, they shall be awarded on the basis of the Council's written policy in relation to such benefits at the Effective Date (or Relevant Transfer Date). 

24
If the provision of such discretionary benefits is not, for whatever reason, possible, the Contractor shall or shall procure that any relevant Sub-Contractor shall compensate the Eligible Employees in a manner that is broadly comparable or equivalent in cash terms.

Part 5:
Contracts (Rights of Third Parties) Act 1999

25.
The parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply to this Schedule D (TUPE and Pensions), to the extent necessary to ensure that: 

25.1
any New Contractor shall have the right to enforce the obligations owed to, and indemnities given to the New Contractor by the Contractor or the Council in its own right; and

25.2
any affected employee shall have the right to enforce the provisions of Part 4 of this Schedule D (TUPE and Pensions) in their own right, in each case under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.
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