34.5

34.6

34.7

35

35.1

356.2

35.3

35.4

36

The Supplier shall not be entitled to any addition to the Order Price in the event of any change to
the Responsible Procurement Policy (and any change to the Ethical Sourcing Policy as a result of

such change to the Responsible Procurement Policy).

The Supplier shall procure that any subcontractor (of any tier) is required to comply with the
provisions of this Clause 34 and the provisions of this Clause 34 are included in any subcontract
(of any tier).

The Supplier shall not, and shall procure that any subcontractor shall not, without the prior written
consent of the Company, vary or purport to vary the provisions contained in any contract or
subcontract in accordance with the operation of this Clause 34.

Assignment and Subcontracting

The Supplier shall not assign, novate or subcontract any of its rights or obligations under the

Agreement or any Contract or any part thereof without the prior written consent of the Company.

The subcontracting of all or any part of the Goods and/or Services to a subcontractor shall not
relieve the Supplier of its obligations to supply the Goods and/or Services under the Agreement
and each Contract. The Supplier shall be responsible for the acts and omissions of its

subcontractors.

The Company may novate, assign, transfer or subcontract the Agreement and/or any Contract or
any part thereof to any person at any time without the consent of the Supplier, provided the
Company has given prior written notice to the Supplier.

Within seven (7) days of any written request by the Company to the Supplier, the Supplier shall
execute a deed of novation in the form set out in Schedule 8 in favour of any person to whom the

Agreement and/or any Contract is being novated.
Company’s and Supplier’s Representative

Each party shall in respect of each Contract appoint one or more representatives to act on its
behalf under the relevant Contract. Each party shall advise the other party, in writing, of the
names and contact details of its representatives and these shall be recorded in the Order. The
Supplier shall not appoint such a representative without the prior written consent of the Company
(which consent shall not be unreasonably withheld). Any party may, on giving reasonable notice
to the other party, appoint an additional representative or replace an existing representative but
the Supplier may only do so with the prior written consent of the Company. Each party shall be

responsible for the acts, omissions, neglects and defaults of its representatives as if such acts,
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37

38

39

40

40.1

40.2

40.3

omissions, neglects and defaults were its own. Each party will be bound by any decision made or

action taken by its representatives.
Costs

Except as otherwise agreed, each party shall bear its own costs incurred in connection with the
negotiation, preparation and execution of the Agreement and each Contract.

Severance

If a provision of the Agreement or any Contract is, or becomes, invalid, unenforceable or illegal,
that will not affect the legality, validity or enforceability of any other provision of the Agreement or
any Contract, provided that the operation of this Clause 38 would not negate the commercial

interest and purpose of the parties under the Agreement or any Contract.
Publicity

The text of any press release or other communication to be published by or in the media
concerning the subject matter of the Agreement and any Contract shall require the prior written
approval of the Company. No interviews concerning the same shall be given by the Supplier with

the media without prior written approval from the Company of the content of such an interview.
Corrupt Gifts and Payments of Commission

The Supplier undertakes that it shall not and procures that its subcontractors and suppliers shall
not enter into or offer to enter into any business arrangement with any servant, employee, officer
or agent of the Company other than as a representative of the Company without the Company's

prior written approval.

The Supplier undertakes that it shall not, and uses reasonable endeavours to procure that its
subcontractors and suppliers shall not commit any Prohibited Acts or cause the Company to

commit any equivalent act.

The Company shall have the right to audit any and all records necessary to confirm compliance v

with this Clause 40 at any time during performance of the Agreement and each Contract and

during the twelve (12) year period following completion of performance.
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411

41.2

42

43

No Waiver

No failure or delay on the part of either party to exercise any right or remedy under the
Agreement or any Contract shall be construed or operate as a waiver thereof nor shall any single
or partial exercise of any right or remedy as the case may be. The rights and remedies provided
in the Agreement or any Contraét are cumulative and are not exclusive of any rights or remedies

provided by law.

No payment made by the Company shall indicate or be taken to indicate the Company’s
acceptance or approval of any part of the Goods and/or Services or any act or omission of the
Supplier from any obligation or liability imposed upon the Supplier by any provision of the

Agreement or otherwise.
Entire Contract

The Contract embodies and sets forth the entire contract and understanding of the parties and
shall supersede all prior oral or written contracts understandings or arrangements relating to the
subject matter of the Agreement or any Contract. Except in the case of fraud neither party shall
be entitled to rely on any contract, understanding or arrangement which is not expressly set forth

in the Agreement or any Contract.
Notices and Service of Process

Any notice or other document given under, or in connection with, the Agreement or any Contract
must be in English and in writing and sent by letter or fax or delivered by hand to the other
party's representatives in each case to the address below. The notice or other document will be

effective as follows:
(a)  if the notice or other document is sent by letter, it will be effective when it is delivered:;

(b) if the notice or other document is sent by fax, it will be effective when it has been
transmitted and the transmission report from the fax machine states that the entire fax

has been sent successfully; and

(c)  if the notice or other document is delivered by hand to the other party's representative, it

will be effective immediately it is delivered.

If a party's details change, it must notify the other party promptly in writing of any such changes.
The parties agree that proceedings arising out of or in connection with the Agreement or any

Contract may be served in accordance with this Clause 43.
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441

44.2

44.3

44 .4

445

45

46

46.1

Dispute Resolution

Any question, dispute, difference or claim (a “Dispute”) shall be resolved in accordance with this
Clause 44.

The parties shall use their reasonable endeavours to resolve any Dispute by a meeting between
the Company’s Representative and a suitably qualified and duly authorised representative of the
Supplier (together the “Nominated Representatives”) which shall be convened to discuss such
Dispute within fourteen (14) days of notification in writing by one party to the other of a matter in
dispute.

If the Dispute has not been resolved within twenty-eight (28) days after the date of a meeting
between the Nominated Representatives in accordance with Clause 44.2 (or if no such meeting
was convened within twenty-eight (28) days after the date on which notification was served by
one party on the other), the Dispute shall be referred as soon as practicable to fthe Company’s
Contracts and Procurement Manager and the Supplier's Managing Director] or in the absence or
unavailability of these personnel, persons of similar status deputised to resolve disputes on
behalf of their respective companies.

If the Dispute has not been resolved within twenty-one (21) days of it being referred to [the
Company’s Contracts and Procurement Manager and the Supplier's Managing Director] or their
deputies in accordance with Clause 44.3 either party may refer the matter for resolution in
accordance with the provisions of Clause 45.

Clauses 44.1 to 44.4 are subject to the Supplier's rights (if any) under the HGCRA to refer a
Dispute to adjudication at any time. Any such adjudication shall be in accordance with the
Company’s Adjudication Rules. For the purposes of this Clause 44.5, “Adjudication Rules”
means the most recent edition of the Company’s adjudication rules on the date of the notice

referring adjudication.
Counterparts

Agreement may be executed in several counterparts each of which shall be deemed an original

and all of which shall constitute one and the same document.
Partnerships and Joint Ventures

If the Supplier is a partnership, the rights, obligations and liabilities of the partners in the
partnership under the Agreement are joint and several. The Agreement and the liabilities of the
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46.2

46.3

47

471

472

48

48.1

48.2

49

49.1

partners under the Agreement shall not automatically terminate upon the death, retirement or
resignation of any one or more members of such partnership or upon the admission of additional
partner or partners. The partner or partners in the partnership shall use their reasonable
endeavours to procure that any additional partner or partners enter into an agreement with the
Company confirming his/her acceptance of the rights, obligations and liabilities of the Supplier
under the Agreement.

If the Supplier comprises two (2) or more parties in joint venture, the rights, obligations and
liabilities of each such party under the Agreement are joint and several.

Nothing in the Agreement shall constitute, or shall be deemed to constitute, a partnership
between the parties. Except as expressly provided in the Agreement, neither party is deemed to
be the agent of the other and neither party holds itself out as the agent of the other.

Governing Law and Jurisdiction

This Agreement and each Contract and any dispute or claim arising out of or in connection with it
or its subject matter shall be governed by and construed in accordance with the law of England
and Wales.

The Company and the Supplier submit, subject to the provisions of this Agreement and any
Contract, to the exclusive jurisdiction of the courts of England and Wales provided that the
Company has the right in its absolute discretion to enforce a judgement and/or to take
proceedings in any other jurisdiction in which the Supplier is incorporated or in which any asset of
the Supplier may be situated.

Contracts (Rights of Third Parties) Act 1999

Subject to the Replacement Employer’s rights in accordance with Clause 31, no person except
any member of the TfL Group may enforce the Agreement and any Contract by virtue of the
Contracts (Rights of Third Parties) Act 1999, but this does not affect any other right or remedy of
a third party arising at law.

Notwithstanding those rights referred to in Clause 48.1, the Company and the Supplier may

agree to vary or rescind the Agreement or any Contract without the consent of any third party.
Bonds, Warranties and Guarantees

Where stated in Schedule 1, the Supplier shall at its own expense provide within seven (7) days
of the Company’s request the following:
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49.2

49.3

49.4

49.5

49.6

(@) an executed bond issued by a financial institution whose long term debt obligations are
rated not less than A- by Standard & Poor’s and/or A3 by Moody’s in the form set out in
Schedule 9 in favour of the Company;

(b) an executed parent company guarantee from the ultimate holding company or other
parent company of the Supplier (provided that such company’s long-term debt obligations
are rated not less than A- by Standard & Poor’s and/or A3 by Moody’s) in the form set out
in Schedule 9 in favour of the Company.

The Supplier shall ensure that any bond required under Clause 49.1:

(@) provides, in aggregate, credit protection for the Company in an amount of not less than

the amount specified in Schedule 1: and

(b) s renewed every twelve (12) months until the earlier of (i) expiry of the Warranty Period
applicable to the final Delivery Date or (i) twelve (12) months after termination.

If at any time the existing bond and/or parent company guarantee cease(s) to meet the
requirements of Clauses 49.1 and 49.2 then the Supplier shall replace such bond and/or parent
company guarantee with a bond and/or parent company guarantee (as the case may be) that

meets the requirements within seven (7) days.

If requested by the Company, the Supplier shall provide an accompanying legal opinion to the
bond and/or parent company guarantee supplied under Clause 49.1 completed and signed by a
qualified lawyer from the country in which the guarantor and/or parent company is resident in the
form specified by the Company.

If any performance bond and/or parent company guarantee required by any Contract is not
procured by the Supplier and delivered to the Company in accordance with Clause 49.1, one
quarter of the aggregate of the Order Price for the relevant Contract shall be retained in
assessments of the amount due and shall not be payable to the Supplier until such documents

have been delivered.

If required by the Company, the Supplier shall procure that the terms of any subcontract require
the subcontractor, within seven (7) days of a written request by the Company to the

subcontractor, to enter into:

(@) a collateral warranty in the form set out in Schedule 10 in favour of the Company and if
requested by the Company, the Supplier shall require the subcontractor to provide an
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50

51

511

511

51.2

52

52.1

accompanying legal opinion completed and signed by a qualified lawyer from the country

in which the subcontractor is resident in the form specified by the Company; and

(b) a parent company guarantee in the form provided by the Company from the ultimate
holding company of the subcontractor in respect of any of the subcontractor's obligations

under any collateral warranty required under this Clause 49.6.

If any warranty (including any accompanying parent company guarantee) required under Clause
49.6 is not delivered to the Company in accordance with Clause 49.6 one quarter of the
aggregate of the Order Price relative to the Goods provided by the relevant subcontractor shall
be retained in assessments of the amount due and is not payable until such warranty has been

delivered.
Change of Control

The Supplier shall not without the prior written consent of the Company implement any change
of ownership of the Supplier where such change relates to fifty per cent (50%) or more of the
issued share capital of the Supplier.

Interest

If either party fails to pay to the other any amount payable in connection with the Agreement or
any Contract on or before the due date for payment, interest shall accrue on the overdue
amount from the due date for payment until the date of actual payment (whether before or after
judgment) at the interest rate specified in the Late Payment of Commercial Debts (Interest) Act
1998. Any interest accruing under this Clause 51.1 shall be immediately payable by the paying
party on demand.

[If either party fails to pay to the other any amount payable in connection with the Agreement or
any Contract on or before the due date for payment, interest shall accrue on the overdue
amount from the due date for payment until the date of actual payment (whether before or after
judgment) at the Interest Rate. Any interest accruing under this Clause 51.1 shall be
immediately payable by the paying party on demand.]

Interest (if unpaid) arising on an overdue amount will be compounded monthly with the overdue

amount but will remain immediately due and payable.
Freedom of Information

For the purposes of this Clause 52:
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