
[bookmark: _GoBack][image: DIO_5115_AW]







Contract Number: DIOCB1/203


Description

BOOKLET 1 - CONDITIONS

NEC3 ENGINEERING & CONSTRUCTION CONTRACT DOCUMENT (Option A), the copyright of which belongs to the Institution of Civil Engineers
(Amended by MOD)


Contract DIOCB1/203


CONTENTS
	Core clauses
	1
	General
		2

	
	2
	The Contractor’s main responsibilities
	11

	
	3
	Time
	16

	
	4
	Testing and Defects
	19

	
	5
	Payment
	21

	
	6
	Compensation events
	26

	
	7
	Use of equipment, Plant and Materials
	31

	
	8
	Risks and insurance
	35

	
	9
	Termination
	41

	
	
	
	

	Dispute resolution
	W2
	Option W2
	46

	
	
	
	

	
	
	
	

	Secondary Option 
	
	
	

	
	
	
	

	
	X2
	Changes in Law 
		50

	
	X13
	Performance bond
	50

	
	X16
	Retention
	50

	
	
	
	

	
	
	
	

	
	Y(UK)2
	The Housing Grants, Construction and Regeneration Act 1996
	50

	
	Y(UK)3 
	The Contracts (Rights of Third Parties) Act 1999
	51

	
	
	
	

	
	
	
	

	Note
	
	Options X1, X3, X4, X5, X6, X7, X12, X14, X15, X17, X18, X20 and Y(UK)1.
	

	
	
	
	





nec3	Engineering and Construction Contract

CORE CLAUSES


1 [bookmark: _Ref327971205]General
	Actions
	10
10.1
	
The Employer, the Contractor, the Project Manager and the Supervisor shall act as stated in this contract and in a spirit of mutual trust and co-operation.

	Identified and defined terms
	11
11.1
	
In these conditions of contract, terms identified in the Contract Data are in italics and defined terms have capital initials.


	
	
	(1) The Accepted Programme is the programme identified in the Contract Data or is the latest programme accepted by the Project Manager. The latest programme accepted by the Project Manager supersedes previous Accepted Programmes.

	
	
	(2) Completion is when the Contractor has

	
	
	· done all the work which the Works Information states he is to do by the Completion Date and

	
	
	· corrected notified Defects.

	
	
	If the work which the Contractor is to do by the Completion Date is not stated in the Works Information, Completion is when the Contractor has done all the work necessary for the Employer to use the works and for Others to do their work.

	
	
	completion date Term defined in Contract Data Part 1 (Annex H to Schedule 8) included in a Mini-Tender notice.

	
	
	

	
	
	(4) A Defect is

	
	
	· a part of the works which is not in accordance with the Works Contract or Works Information or

	
	
	· a part of the works designed by the Contractor which is not in accordance with the applicable law or the Contractor’s design which the Project Manager has accepted. or

	
	
	· a part of the works the design of whichis the responsibility of the Contractor, if that design has not been prepared in accordance with the standard required by the Works Contract.

	
	
	(5) The Defects Certificate is either a list of Defects that the Supervisor has notified before the defects date which the Contractor has not corrected or, if there are no such Defects, a statement that there are none.

	
	
	(6) Equipment is items provided by the Contractor and used by him to Provide the Works and which the Works Information does not require him to include in the works.

	
	
	(7) A Key Date is the date by which work is to meet the Condition stated. The Key Date is the key date stated in the Contract Data and the Condition is the defects date stated in the Contract Data unless later changed in accordance with this contract.

	
	
	(8) Others are people or organisations who are not the Employer, the Project Manager, the Supervisor, the Adjudicator, the Contractor or any employee, Subcontractor or supplier of the Contractor.

	
	
	(9) The Parties are the Employer and the Contractor.

	
	
	(10) Plant and Materials are items intended to be included in the works.

	
	
	(11) To Provide the Works means to do the work necessary to complete the works in accordance with this Works Contract and all incidental work, services and actions which this Works Contract requires.

	
	
	(12) The Risk Register is a register of the risks which are listed in the Contract Data and the risks which the Project Manager or the Contractor has notified as an early warning matter. It includes a description of the risk and a description of the actions which are to be taken to avoid or reduce the risk.

	
	
	(13) The Site is the area within the boundaries of the site and the volumes above and below it which are affected by work included in this Works Contract.

	
	
	(14) Site Information The document in the same form as that attached at Booklet 3 but populated with any necessary changes as are specific to the works to be undertaken under the relevant Works Contract.

	
	
	(15) A Subcontractor is a person or organisation who has a contract with or is appointed by the Contractor (including any contract which has been novated to the Contractor) to

	
	
	· construct, design or install part of the works,

	
	
	· provide a service necessary to Provide the Works or

	
	
	· supply Plant and Materials which the person or organisation has wholly or partly designed specifically for the works.

	
	
	(16) The Working Areas are those parts of the working areas which are

	
	
	· necessary for Providing the Works and

	
	
	· used only for work in this contract

	
	
	unless later changed in accordance with this contract.

	
	
	(17) Works Information The document in the same form as that attached at Booklet 3 but populated with any necessary changes as are specific to the works to be undertaken under the relevant Works.

	
	
	(18) The Milestone Payment Schedule is the milestone payment schedule completed by the Contractor and agreed with the Employer (and included in the Accepted Programme) which details the Milestones and the payments payable on completion of each Milestone. 

	
	
	(19) The Price for Work Done to Date is the total of the Firm Prices for

	
	
	· each group of completed Milestones and

	
	
	· each completed Milestone which is not in a group.

	
	
	A completed Milestone is one which is without Defects which would either delay or be covered by immediately following work.

	
	
	 Firm Price is a price agreed for the works or any part of the works which is not subject to variation at any time during the Works Contract or such other period as the Works Contract states the Firm price is to apply.

	Interpretation and the law
	12
12.1
	
In this contract, except where the context shows otherwise, words in the singular also mean in the plural and the other way round and words in the masculine also mean in the feminine and neuter.

	
	12.2
	This contract shall be governed by and interpreted in accordance with English law.

	
	12.3
	Any dispute arising out of or in connection with this contract shall be determined within the English jurisdiction and to the exclusion of all foreign jurisdictions save that a foreign jurisdiction may apply solely for the purposes of giving full effect to this clause and for the enforcement of any judgement order or award given under the English jurisdiction. Each party to the contract irrevocably submits to the jurisdiction provided for under this clause.

	
	12.4
	Each Party hereby warrants to each other that entry into the contract does not and performance thereof will not in any way violate or conflict with any provision of law, statute, rule, regulation, judgement, writ, injunction, decree or order applicable to it; and that the contract does not conflict with or result in a breach or termination of any provision of, or constitute a default under any mortgage, contract or other liability, charge or encumbrance upon any of its properties or other assets.

	
	12.5
	Each Party hereby agrees that the provisions of this clause shall survive any termination of the contract for any reason whatsoever and shall remain fully enforceable as between the Parties notwithstanding such a termination.

	
	12.6
	No change to this contract, unless provided for by the conditions of contract, has effect unless it has been agreed, confirmed in writing and signed by the Parties.

	
	12.7
	This contract and supporting Booklets is the entire agreement between the Parties.

	
	12.8
	References to any statutes or statutory provisions shall be construed as references to the same as they may be from time to time amended, modified or re-enacted.

	
	12.9
	Headings of clauses and sub-clauses are for convenience only and do not affect the interpretation of this contract.

	Communications
	13
13.1
	
Each instruction, certificate, submission, proposal, record, acceptance, notification, reply and other communication which this contract requires is communicated in a form which can be read, copied and recorded. Writing is in English.

	
	13.2
	A communication (as described in clause 13.1 above) has effect when it is received at the last address notified by the recipient for receiving communications or, if none is notified, at the address of the recipient stated in the Contract Data. 

	
	13.3
	If this contract requires the Project Manager, the Supervisor or the Contractor to reply to a communication, unless otherwise stated in this contract, he replies within the period for reply.

	
	13.4
	The Project Manager replies to a communication submitted or resubmitted to him by the Contractor for acceptance. If his reply is not acceptance, the Project Manager states his reasons and the Contractor resubmits the communication within the period for reply taking account of these reasons. A reason for withholding acceptance is that more information is needed in order to assess the Contractor’s submission fully.

	
	13.5
	The Project Manager may extend the period for reply to a communication if the Project Manager and the Contractor agree to the extension before the reply is due. The Project Manager notifies the Contractor of the extension which has been agreed.

	
	13.6
	The Project Manager issues his certificates to the Employer and the Contractor. The Supervisor issues his certificates to the Project Manager and the Contractor.

	
	13.7
	A notification which this contract requires is communicated separately from other communications.

	
	13.8
	The Project Manager may withhold acceptance of a submission by the Contractor. Withholding acceptance for a reason stated in this contract or any other reasonable reason is not a compensation event.

	The Project Manager and the Supervisor
	14
14.1
	
The Project Manager’s or the Supervisor’s acceptance of a communication from the Contractor or of his work does not change the Contractor’s responsibility to Provide the Works or his liability for his design.

	
	14.2
	The Project Manager and the Supervisor, after notifying the Contractor, may delegate any of their actions and may cancel any delegation. A reference to an action of the Project Manager or the Supervisor in this contract includes an action by his delegate.

	
	14.3
	The Project Manager may give an instruction to the Contractor which changes the Works Information or a Key Date.

	
	14.4
	The Employer may replace the Project Manager or the Supervisor after he has notified the Contractor of the name of the replacement.

	Adding to the Working Areas
	15
15.1
	
The Contractor may submit a proposal for adding an area to the Working Areas to the Project Manager for acceptance. A reason for not accepting is that the proposed area is either not necessary for Providing the Works or used for work not in this contract.

	Early warning
	16
16.1
	
The Contractor and the Project Manager give an early warning by notifying the other as soon as either becomes aware of any matter which could 
· increase the total of the Prices,
· delay Completion,
· delay meeting a Key Date or
· impair the performance of the works in use.
The Contractor may give an early warning by notifying the Project Manager of any other matter which could increase his total cost. The Project Manager enters early warning matters in the Risk Register. Early warning of a matter for which a compensation event has previously been notified is not required.

	
	16.2
	Either the Project Manager or the Contractor may instruct the other to attend a risk reduction meeting. Each may instruct other people to attend if the other agrees.

	
	16.3
	At a risk reduction meeting, those who attend co-operate in
· making and considering proposals for how the effect of the registered risks can be avoided or reduced,
· seeking solutions that will bring advantage to all those who will be affected,
· deciding on the actions which will be taken and who, in accordance with this contract, will take them and
· deciding which risks have now been avoided or have passed and can be removed from the Risk Register.

	
	16.4
	The Project Manager revises the Risk Register to record the decisions made at each risk reduction meeting and issues the revised Risk Register to the Contractor. If a decision needs a change to the Works Information, the Project Manager instructs the change at the same time as he issues the revised Risk Register. No decision taken at a risk reduction meeting shall operate to change the contractual allocation of risk hereunder, unless specifically instructed otherwise in writing by the Project Manager.

	Ambiguities and inconsistencies
	17
17.1
	
The Project Manager or the Contractor notifies the other as soon as either becomes aware of any mistake, inaccuracy, discrepancy or omission in or between the Works Information and any other document forming part of this contract or if the Firm Price for the works will increase due to such mistake, inaccuracy, discrepancy or omission. The Project Manager gives an instruction as to how the mistake, inaccuracy, discrepancy or omission is to be dealt with. Compliance with such an instruction by the Contractor shall not constitute a compensation event where the instruction relates to any mistake, inaccuracy, discrepancy or omission in the design of the works or in any part of the Works Information or any other document forming part of this contract which was provided by the Contractor.

	Illegal and impossible requirements
	18
18.1
	
The Contractor notifies the Project Manager as soon as he considers that the Works Information requires him to do anything which is illegal or impossible. If the Project Manager agrees, he gives an instruction to change the Works Information appropriately.

	Prevention
	19
19.1
	
If an event occurs which
· stops the Contractor completing the works or
· stops the Contractor completing the works by the date shown on the Accepted Programme,
and which
· neither Party could prevent and
· an experienced contractor would have judged at the Contract Date to have such a small chance of occurring that it would have been unreasonable for him to have allowed for it,
the Project Manager gives an instruction to the Contractor stating how he is to deal with the event. For the avoidance of doubt, such an event is not a compensation event.

	Assignment and Novation
	19.A.1
19.A.1.1
	
The Contractor will not give, bargain, sell assign, or otherwise dispose of the contract or any part thereof, or the benefit or advantage of the contract or any part thereof, without the previous consent in writing of the Employer. The Employer may assign the benefit of the whole or any part of the contract at any time without the prior consent of the Contractor.

	Waiver
	19.A.2
19.A.2.1
	
Failure by the Employer at any time to enforce any provision of this contract or to require performance by the Contractor of any of the provisions of the contract shall not be construed as a waiver of any such provision and shall not affect the validity of the contract or any part of it or create any estoppel or in any other way affect the right of the Employer to enforce any provision in accordance with its terms

	
	19.A.2.2
	No waiver in respect of any right or remedy shall operate as a waiver in respect of any other right or remedy.

	Severability

	19.A.3
	If any provision of this contract is held to be invalid, illegal or unenforceable to any extent then:
a)	such provision shall (to the extent it is invalid, illegal or unenforceable) be given no effect and shall be deemed not to be included in this contract but without invalidating any of the remaining provisions of this contract; and
b)	the parties shall use all reasonable endeavours to replace the invalid, illegal or unenforceable provision by a valid, legal and enforceable substitute provision the effect of which is as close as possible to the intended effect of the invalid, illegal or unenforceable provision.

	Third Party Rights

	19.A.4
19.A.4.1
	
Except as provided in clause 19.A.4.2, no right is granted to any person who is not a party to this contract to enforce any term of this contract in his own right and the parties to this contract declare that they have no intention to grant any such right.

	
	19.A.4.2
	Where, and only where, a clause in this contract expressly states that a third party shall be entitled to enforce a term of this contract:
a)	the said third party shall be entitled to enforce that term in his own right;
b)	the Contractor shall inform the said third party as soon as is reasonably practicable of the existence of the relevant right together with any other terms (including the terms of this clause) relevant to the exercise of that right; and
c)	the third party's rights shall be subject to any provision in this contract:
i. that provides for the submission of disputes under this contract generally or the said rights in particular to arbitration; and
ii. that stipulates the law and jurisdiction that will govern this contract.
The Parties rights to rescind or agree any variation under this contract are not subject to the consent of any other party.

	Recovery of Sums Due
	19.A.5
19.A.5.1
	
Whenever under this contract any sum of money shall be recoverable from or payable by the Contractor, the same may be deducted from any sum then due or which at any time thereafter may become due to the Contractor under this contract, or under any other contract with the Employer or any OGD and/or such sum may be recoverable by the Employer from the Contractor as a debt.

	Audit

	19.A.6
19.A.6.1
	
In addition to any other rights under this contract, the Employer and its agents may at any time and without notice audit the books and records being maintained by the Contractor whilst undertaking this contract, including those books and records relating to any costs and expenses incurred by the Contractor or charged to the Employer and including those books and records being maintained by the Subcontractors.

	Contractor’s Representatives at Government Establishments
	19.A.7
	

	
	19.A.7.1
	The Contractor shall have no claim against the Employer for any additional cost or delay occasioned by the closure for holidays of Establishments, where this is made known to it prior to entering into this contract.

	
	19.A.7.2
	Without prejudice to the provisions of clause 70.3 (Issued Property) the Contractor shall, except as otherwise provided for in this contract, make good or, at the option of the Employer, pay compensation for all damage occurring to government property, which includes land and buildings, occasioned by the Contractor or its Personnel, arising from its presence on an Establishment in connection with this contract. 

	
	19.A.7.3
	All property of the Contractor and its  Personnel will be at the risk of the Contractor whilst it is on any Government Establishment, and the Employer will accept no liability for any loss or damage howsoever occurring thereto or caused thereby, except as follows: 
a)	where any such loss or damage was caused or contributed to by any act, neglect or default of any of the Employer’s Personnel then the Employer will accept liability therefore to the extent to which such loss or damage is so caused or contributed to as aforesaid; and  
b) where any property of the Contractor has been taken on charge by the Employer, and a proper receipt has been given therefore, then the Employer will be liable for any loss or damage occurring to that property while held on such charge as aforesaid, save to any extent such loss or damage is caused or contributed by any act neglect or default of the Contractor or any of the Contractor’s Personnel.

	
	19.A.7.4
	The Contractor will submit in writing to the Employer for approval, initially and as necessary from time to time, a list of those of its Personnel who may need to enter an Establishment for the purpose of, or in connection with, work under this contract, giving such particulars as the Employer may require, including full details of birthplace and parentage of any such Personnel who: 
a)	were not born in the United Kingdom; or  
b)	if born in the United Kingdom, born of parents either or both of whom were not born in the United Kingdom.

	
	19.A.7.5
	The Employer will issue passes for those Personnel who are approved by it in accordance with this clause 19.A.7.5 herein for admission to an Establishment and Personnel will not be admitted unless in possession of such a pass. Passes will remain the property of the Employer and will be surrendered on demand or on completion of the work.

	
	19.A.7.6
	Notwithstanding the provisions of clauses 19.A.7.4 and 19.A.7.5 hereof if, in the opinion of the Employer, there is misconduct by any of the Contractor’s Personnel, or it will not be in the public interest for any person to be employed or engaged by the Contractor, the Contractor will remove such person without delay on being required to do so and will cause the work to be performed by such other person as may be necessary (provided always that any such removal or replacement of its Personnel will not constitute a compensation event and the cost of compliance with any instruction in relation to the same will be borne by the Contractor).

	
	19.A.7.7
	The decision of the Employer upon any matter arising under clauses 19.A.7.4 to 19.A.7.6 inclusive shall be final and conclusive and without any liability to the Employer.

	
	19.A.7.8
	The Contractor will report any injury, disease or dangerous occurrence at any Government Establishment arising out of the performance of this contract, which is required to be reported under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 (RIDDOR) to the Project Manager in accordance with the Works Information. This would be in addition to any report, which the Contractor may be required to submit under RIDDOR to the relevant enforcing authority (e.g. Health and Safety Executive or Local Authority).

	
	19.A.7.9
	Where the Contractor enters a Government Establishment for the purpose of performing work under this contract: 
a)	The Contractor will notify the Project Manager of: 
· any health and safety hazards associated with the work to be performed by the Contractor’s Personnel; 
· any foreseeable risks to the health and safety of all persons associated with such hazards; and 
· any precautions to be taken by it as well as any precautions which, in its opinion, ought to be taken by the Employer, in order to control such risks. 
b)     The Employer will notify the Contractor of: 
· any material health and safety hazards of which it is aware and which may be encountered by the Contractor or its Personnel on the Government Establishment and which a competent Contractor could not be expected to have known about or have foreseen ; and
· any precautions (but without being responsible for the same) which, in its opinion, ought to be taken by the Contractor, in order to control such risks. 
c)   The Contractor will notify its Personnel of and, where appropriate, provide adequate instruction in relation to: 
· the hazards, risks and precautions notified by him to the Employer under sub-clause 19.A.7.9(a); 
· the hazards, risks and precautions notified by the Employer to the Contractor under sub-clause 19.A.7.9(b); and 
· the precautions which, in its opinion, ought to be taken by its Personnel in order to control those risks. 
d)     The Contractor will provide the Project Manager with: 
· copies of those sections of its own and, where appropriate, the Contractor’s Personnel’s safety policies which are relevant to the risks notified under sub-clause 19.A.7.9(a); 
· copies of any related risk assessments; and 
· copies of any notifications and instructions issued by it to its Personnel under sub-clause 19.A.7.9(c). 
e)	The Employer will provide the Contractor with: 
· copies of those sections of its own safety policies which are relevant to the risks notified under sub-clause 19.A.7.9(b); 
· copies of any related risk assessments; and 
· copies of any notifications and instructions issued by it to its employees similar to those called for from the Contractor under sub-clause 19.A.7.9(c)
and the Contractor shall comply with the safety policies and the Employer Policies.

	Collateral Warranties
	19.A.8
	

	
	19.A.8.1
	The Contractor shall obtain from every Subcontractor with a design responsibility (and any other Subcontractors identified in the Works Information) appointed by the Contractor and execute as a deed and deliver to the Employer within fourteen (14) Calendar Days of receipt of relevant engrossments collateral warranties in the relevant form set out in the Works Information, with such reasonable amendments as the beneficiary of the warranty shall require or agree, in favour of the Employer and/ or any Third Party. Notwithstanding any other term of this contract and in addition to any other right or remedy of the Employer, until the Contractor has procured the execution and delivery of all necessary deeds of collateral warranty required from any Subcontractor referred to in this clause within fourteen (14) Calendar Days of the Employer so requesting, the Contractor shall not be entitled to payment of any sums relating to the services or work of such Subcontractor/s which would otherwise be due and payable under the terms of this contract and (without prejudice to the generality of the foregoing) Section 5 of this contract (Payment) shall be read and construed accordingly.

	
	19.A.8.2
	The Contractor shall itself, within fourteen (14) Calendar Days of receipt of relevant engrossments enter into, execute as a deed and deliver collateral warranty agreements in the relevant form set out in the Works Information in favour of any Third Party. The Employer may, notwithstanding any other provisions of this contract, withhold all future payments due to the Contractor under this contract until such collateral warranties have been satisfactorily executed and delivered to the Employer or his duly appointed representative.

	
	19.A.8.3
	The amount which shall be inserted in the appropriate clause of each collateral warranty requiring a Subcontractor to take out and maintain Professional Indemnity Insurance (or, where approved by the Employer as an alternative, Product Liability Insurance) shall be such reasonable amount as shall be approved by the Employer (having regard to the nature of the Subcontractor’s responsibilities) (and in any case shall not (unless the Project Manager agrees otherwise in writing) be lower than the relevant level (if any) set out in the Works Information), and the period of such insurance shall be 12 years from the Completion Date.
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2	The Contractor’s main responsibilities
	Providing the Works
	20
20.1
	
The Contractor Provides the Works in accordance with the Works Information and other applicable provisions of this contract including, but not limited to, complying with the Accepted Programme.

	
	20.2
	Without prejudice to any obligation of the Contractor contained anywhere in any document forming part of this contract (including the Works Information) the Contractor warrants and undertakes that:
· the works have been or will be carried out and completed using the best up-to-date practice with all reasonable skill and care and in a good and workmanlike manner and using only good quality and sound materials of satisfactory quality and consistent with the intended use of the works;
· the works comprise or will comprise only materials and goods which are new and of good and satisfactory quality and all workmanship, manufacture or fabrication will be to the standards necessary for completion of the works in accordance with this contract;
· the works will, when completed, comply with all appropriate requirements of any local or public authority and any relevant statutory requirements.

	
	20.3

	The Contractor warrants that he has the experience and resources to provide the works (including the design of the works) and has experience of, and provided works similar in size, scope and complexity to the works in the Employer’s industry.

	
	20.4
	The Contractor has had an opportunity of inspecting the Site and its surroundings and all existing structures thereon (including physical conditions and other conditions of or affecting this site) and shall be deemed to have fully acquainted itself with the same and to have obtained all the same information as to risks, contingencies and all other circumstances which may influence or affect the works and no failure on the part of the Contractor to discover or foresee any such condition, risk, contingency or circumstances whether the same ought reasonably to have been discovered or foreseen or not shall entitle the Contractor to an addition to the Prices or to a change in the Completion Date or to claim indemnities or otherwise any additional sum.  The Contractor shall not be entitled to rely upon any survey, report or other document prepared by or on behalf of the Employer (including the Works Information and the Site Information) regarding any such matter as is referred to in this clause and the Employer makes no representation or warranty as to the accuracy or completeness of any such survey, report or document (including the Works Information and the Site Information) or any representation or statement whether negligently or otherwise made therein. In the event of any conflict between this sub-clause 20.4 and clause 60.1(12) this sub-clause shall have priority.

	
	20.5
	The Contractor will provide continual supervision of the works and perform and provide everything necessary for the organisation and co-ordination of the works.

	The Contractor’s design
	21
21.1
	
The Contractor designs the parts of the works which the Works Information states he is to design. 

	
	21.2
	The Contractor submits the particulars of his design as the Works Information requires to the Project Manager for acceptance. A reason for not accepting the Contractor’s design is that it does not comply with either the Works Information or the applicable law.

	
	
	The Contractor does not proceed with the relevant work until the Project Manager has accepted his design.

	
	21.3
	The Contractor may submit his design for acceptance in parts if the design of each part can be assessed fully.

	
	21.4
	The Project Manager shall examine the design documents provided by the Contractor and shall be entitled to reject a design document as unsatisfactory only where he considers:-
a)	that the design document is not in accordance with the Works Information; or
b)	that the design document does not comply with any Statutory requirements or regulations (including the Building Regulations, the Crown Fire Standards and any Town Planning Clearance or Clearances) or byelaws and associated legislation in force at the time the work is undertaken; or
c)	that, if it is used for construction, it would render the Contractor’s design unfit for the purpose or purposes described in the Works Information.

	
	21.5
	Notwithstanding any approval by the Project Manager under clauses 21.2 or any other provision to the contrary in this contract, the Contractor accepts entire responsibility for the design (including all design work prepared before or after the date hereof (and whether carried out by or on behalf of the Employer or the Contractor)), all designs contained in the Works Information and/or contained in any other document forming part of this contract and for any mistake, inaccuracy, omission or discrepancy  in such design or such documents.

	 
	21.6
	The Project Manager’s (or Employer’s) acceptance of the Contractor’s design (or any part of it) does not change or remove or reduce the Contractor’s responsibility to Provide the Works or his liability for the works including the design of the works.

	Using the Contractor’s design
	22
22.1
	
All design rights and copyright in all technical information, drawings, specifications, schedules, plans, calculations and other materials provided or to be provided by the Contractor in respect of the works and all amendments and additions thereto (whether in existence or yet to be made) (“the Documents”) remains vested in the Contractor but the Contractor hereby grants to the Employer an irrevocable non exclusive and royalty free licence to use and reproduce the documents for all purposes relating to the development including (without limitation) the construction completion reconstruction modification alteration maintenance reinstatement extension repair use letting sale promotion and advertisement thereof with the right without the consent of the Contractor to assign the licence or grant a sub-licence to any person whatsoever provided that the Contractor shall not be liable for any such use by the Employer or any sub-licensee for any purpose other than that for which the same were provided by the Contractor.

	
	22.2
	Without prejudice to any other obligations under this contract to provide documents (or other materials) or copies thereof to the Employer the Contractor shall upon the written request of the Employer (but subject always to reimbursement by the Employer of the Contractor’s reasonable photocopying charges) provide to the Employer copies of the Documents and such other information in relation to the works, as the Contractor can reasonably supply.

	Design of Equipment
	23
23.1
	
The Contractor submits particulars of the design of an item of Equipment to the Project Manager for acceptance if the Project Manager instructs him to. A reason for not accepting is that the design of the item will not allow the Contractor to Provide the Works in accordance with
· the Works Information,
· the Contractor’s design which the Project Manager has accepted or
· the applicable law.

	People
	24
24.1
	
The Contractor either employs each key person named to do the job stated in the Contract Data or employs a replacement person who has been accepted in writing and in advance by the Project Manager. The Contractor submits the name, relevant qualifications and experience of a proposed replacement person to the Project Manager for acceptance. A reason for not accepting the person is that his relevant qualifications and experience are not as good as those of the person who is to be replaced.

	
	24.2
	The Project Manager may, having stated his reasons, instruct the Contractor to remove an employee. The Contractor then arranges that, after one (1) day, the employee has no further connection with the work included in this contract.

	Working with the Employer and Others
	25
25.1
	
The Contractor co-operates with Others in obtaining and providing information which they need in connection with the works. He co-operates with Others and shares the Working Areas with them as stated in the Works Information.

	
	25.2
	The Employer and the Contractor provide services and other things as stated in the Works Information. Any cost incurred by the Employer as a result of the Contractor not providing the services and other things which he is to provide is assessed by the Project Manager and paid by the Contractor.

	
	25.3
	If the Project Manager decides that the work does not meet the Condition stated for a Key Date by the date stated and, as a result, the Employer incurs additional cost either
· in carrying out work or
· by paying an additional amount to Others in carrying out work
on the same project, the additional cost which the Employer has paid or will incur is paid by the Contractor. The Project Manager assesses the additional cost within four (4) weeks of the date when the Condition for the Key Date is met. 

	Subcontracting
	26
26.1
	
If the Contractor subcontracts work, he is responsible for Providing the Works as if he had not subcontracted. This contract applies as if a Subcontractor’s employees and equipment were the Contractor’s.

	
	26.2
	The Contractor submits the name of each proposed Subcontractor to the Project Manager for acceptance.  The Contractor shall in relation to any subletting of any portion of the works (or the design thereof):

· procure that the relevant Subcontract shall, in all respects be compatible with the terms of this contract; and 
· procure that all relevant Subcontracts shall be executed and delivered as a deed; and
· provide to the Employer on demand certified copies of any Subcontract (save for particulars of the cost of such Subcontract works).
The Contractor does not appoint a proposed Subcontractor until the Project Manager has accepted him.

	
	26.3
	The Contractor submits the proposed conditions of contract for each subcontract to the Project Manager for acceptance unless
· the Project Manager has agreed that no submission is required.
The Contractor does not appoint a Subcontractor on the proposed subcontract conditions submitted until the Project Manager has accepted them. A reason for not accepting them is that
· they will not allow the Contractor to Provide the Works or
· they do not include a statement that the parties to the subcontract shall act in a spirit of mutual trust and co-operation or
· they do not include the power to terminate the subcontract as a consequence of termination of this contract or
they do not include a provision to the effect that, from the commencement to the completion of the subcontract, all Plant and Materials belonging to the person who enters into the subcontract which are brought on the Site in connection with the subcontract shall vest in the Contractor subject to any right of the Contractor to reject the same;
they do not include such provisions as may be necessary to enable the Contractor to fulfill his obligations to the Employer under the contract;
they do not include such provisions as will impose on the person who enters into the subcontract, liabilities similar to those imposed on the Contractor under the contract; 
they do not include a provision to the effect that no part of the subcontract work shall be further subcontracted without the consent of the Contractor; 
they do not include a provision to the effect that payment shall be made to any Subcontractor within thirty (30) Calendar Days of the date when payment becomes due under the relevant subcontract; and
· they do not include provision which secures the same rights in favour of the Employer in respect of Equipment belonging to the Subcontractor as apply under condition 92.2 in respect of Equipment belonging to the Contractor.

	
	26.4
	The Contractor shall be wholly responsible for any Subcontractor employed or engaged by him in connection with the Contractor’s design and/or the works.

	Subcontracting to Supported Employment Enterprises
	26.5
	When placing Subcontracts, the Contractor is asked to give consideration, as far as possible, to placing work on a competitive basis with Subcontractors that are Supported Businesses. 

	
	26.6
	For the purpose of this clause 26, “Supported Businesses” means establishments or services where more than 50% of the workers are disabled persons who by reason of the nature or severity of their disability are unable to take up work in the open labour market. 

	
	26.7
	The Contractor can find details of Supported Businesses in the United Kingdom on the Supported Business Directory that is British Association for Supported Employment at Unit 4, 200 Bury Road, Tottington, Lancashire BL8 3DX (Telephone: 01204 880733) or http://business.base-uk.org/directory. 

	Other responsibilities
	27
27.1
	
The Contractor obtains approval of his design from Others where necessary.

	
	27.2
	The Contractor provides access to work being done and to Plant and Materials being stored for this contract for
· the Project Manager,
· the Supervisor and
· Others notified to him by the Project Manager.


	
	27.3
	The Contractor obeys an instruction which is in accordance with this contract and is given to him by the Project Manager or the Supervisor.

	
	27.4
	The Contractor acts in accordance with the health and safety requirements stated in the Works Information.

	
	27.5
	The Contractor will be the Principal Contractor and CDM Co-ordinator as defined by and for the purposes of the CDM Regulations.
The Contractor warrants that:
· it is fully aware of his obligations as Principal Contractor and CDM Co-ordinator under the CDM Regulations and possesses the requisite degree of competence and level of resources to meet those obligations
· it will ensure that all Subcontractors and the Contractor’s design consultant are fully aware of their obligations under the CDM Regulations (in particular the provisions of Regulation 11 and 18 being duties of designers) and are fully competent and are adequately resourced to meet those obligations.


	
	27.6
	The Contractor shall not specify in the Contractor’s design or use in the carrying of the works any products or other ozone-depleting substances referred to in the Montreal Protocol substances that deplete the ozone layer, as amended and updated from time to time.

	
	27.7
	The Contractor shall at all times prevent any nuisance (including, but without limitation, any noisy working operations) or other interference with the rights of any adjoining landowner, tenant or occupier or any statutory undertaker arising out of the carrying out of the works and shall assist the Employer in defending any action or proceeding which may be instituted in relation thereto.

	
	27.8
	Without prejudice to the obligations of the Contractor under clause 27.7 above, the Contractor shall at all times ensure that there is no trespass by the Contractor, its servants, agents, Subcontractors on or over any adjoining or neighbouring property arising out of, or in the course of, or caused by the carrying out of the works and the Contractor shall take all reasonable safety and other measures to prevent damage or injury to any persons (including but without limitation) the occupiers of adjoining or neighbouring property and members of the public.

	
	27.9
	The Contractor shall be responsible for and shall indemnify the Employer from and against any and all expenses, liabilities, losses, claims and proceedings resulting from any failure or default by the Contractor in performing his obligations under clause 27.7 or clause 27.9.



3	Time
	Starting, Completion and Key Dates
	30
30.1
	
The Contractor does not start work on the Site until the first access date and does the work so that Completion is on or before the Completion Date. The Contractor proceeds regularly and diligently, using at all times all reasonable endeavours to avoid and mitigate any delay howsoever caused.

	
	30.2
	The Project Manager decides the date of Completion. The Project Manager certifies Completion within one (1) week of Completion.

	
	30.3
	The Contractor does the work so that the Condition stated for each Key Date is met by the Key Date.

	
	30.4
	The Project Manager at his discretion may certify Completion notwithstanding that minor items of work and/or minor defects remain to be completed, in which event details of such incomplete work and/or minor defects shall be included in an appropriate schedule and issued forthwith to the Contractor who shall complete such outstanding minor items of work and or attend to and rectify any minor defects as soon as possible but in any case not later than fourteen (14) Calendar Days from the date of Completion. Where such minor items of work and/or minor defects have not been completed within the time period stated under this clause 30.4 the Employer may employ others to carry out such work and/or rectify any minor defects and deduct the cost of the same from any monies due and owing to the Contractor (or the Employer shall be entitled to recover such cost from the Contractor as a debt).

	The programme
	31
31.1
	
If a programme is not identified in the Contract Data, the Contractor submits a first programme to the Project Manager for acceptance within the period stated in the Contract Data.

	
	31.2
	The Contractor shows on each programme which he submits for acceptance
· the starting date, access dates, Key Dates and Completion Date,
· planned Completion,
· the order and timing of the operations which the Contractor plans to do in order to Provide the Works,
· the order and timing of the work of the Employer  and Others as last agreed with them by the Contractor or, if not so agreed, as stated in the Works Information,
· the dates when the Contractor plans to meet each Condition stated for the Key Dates and to complete other work needed to allow the Employer and Others to do their work,
· current, previous and projected progress against the initial programme/milestones
· any risks or issues (including, without limitation any environmental, sustainability and Defence Related Environmental Assessment Model (DREAM) issues) encountered in or in carrying out the works
· health and safety updates including without limitation accident frequency rates, ‘near miss’ data, percentages of incidents reported to the Employer within required timescales under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 (RIDDOR and details of any reports which the Contractor is required to submit under RIDDOR to the relevant enforcing authority (e.g. Health and Safety Executive or Local Authority).
· provisions for
· float,
· time risk allowances,
· health and safety requirements and
· the procedures set out in this contract,
· the dates when, in order to Provide the Works in accordance with his programme, the Contractor will need
· access to a part of the Site if later than its access date,
· acceptances,
· Plant and Materials and other things to be provided by the Employer and
· Information from Others,
· an action log of the occurrence and response to any known or potential compensation events
· financial forecasts identifying the impact on the Prices of any assessed and implemented compensation events and the forecasted impact on the Prices of any known but as yet unassessed and unimplemented compensation events, including any requested breakdowns of such costs
· list of any quality issues including rework, defects and snagging lists
· details of customer satisfaction levels linked to User Requirement Document/Statement of Need (URD/SoN)
· plans for stakeholder management, including correspondence with planning and other approval authorities
· for each operation, a statement of how the Contractor plans to do the work identifying the principal Equipment and other resources which he plans to use and
· other information which the Works Information requires the Contractor to show on a programme submitted for acceptance.

	
	31.3
	Within two (2) weeks of the Contractor submitting a programme to him for acceptance, the Project Manager either accepts the programme or notifies the Contractor of his reasons for not accepting it. A reason for not accepting a programme is that
· the Contractor’s plans which it shows are not practicable,
· it does not show the information which this contract requires,
· it does not represent the Contractor’s plans realistically or
· it does not comply with the Works Information.

	
	31.4
	The Contractor provides information which shows how each activity on the Milestone Payment Schedule relates to the operations on each programme which he submits for acceptance.

	Revising the programme
	32
32.1
	
The Contractor shows on each revised programme
· the actual progress achieved on each operation and its effect upon the timing of the remaining work,
· the effects of implemented compensation events,
· how the Contractor plans to deal with any delays and to correct notified Defects and
· any other changes which the Contractor proposes to make to the Accepted Programme.

	
	32.2
	The Contractor submits a revised programme to the Project Manager for acceptance
· within the period for reply after the Project Manager has instructed him to,
· when the Contractor chooses to and, in any case,
· at no longer interval than the interval stated in the Contract Data from the starting date until Completion of the whole of the works.

	Access to and use of the Site
	33
33.1
	
The Employer allows access to and use of each part of the Site to the Contractor which is necessary for the work included in this contract. Access and use is allowed on or before the later of its access date and the date for access shown on the Accepted Programme.

	Instructions to stop or not to start work
	34
34.1
	
The Project Manager may instruct the Contractor to stop or not to start any work and may later instruct him that he may re-start or start it. During any period in which any work is so stopped or not started, the Contractor keeps secure and protects the Site and the works and all Equipment, Plant and Materials against any deterioration, loss, damage or theft.

	Take over
	35
35.1
	
The Employer need not take over the works before the Completion Date. Otherwise the Employer takes over the works not later than two (2) weeks after Completion.

	
	35.2
	The Employer may use any part of the works before Completion has been certified. If he does so, he takes over the part of the works when he begins to use it except if the use is
· for a reason stated in the Works Information or
· to suit the Contractor’s method of working.

	
	35.3
	The Project Manager certifies the date upon which the Employer takes over any part of the works and its extent within one (1) week of the date.

	
	35.4
	The Project Manager shall not be obliged to certify Completion (and Completion shall not be deemed to have occurred) unless the Contractor shall have provided to the Employer:
· two complete sets of drawings and specifications prepared by or on behalf of the Contractor;
· two complete sets of copies of any relevant test certificates and commissioning reports full maintenance and operation manuals (if any) in respect of any plant and/or equipment installed as part of the works;
· completed collateral warranties in the agreed form contained in the Contract Data in respect of the works in favour of any third party or other parties identified by the Employer;
· any other documents or information detailed in the Works Information; and
· any other documents or evidence reasonably required by the Project Manager so as to satisfy himself that Completion has occurred.

	
	
	

	Acceleration
	36
36.1
	
The Project Manager may instruct the Contractor to submit a quotation for an acceleration to achieve Completion before the Completion Date. The Project Manager states changes to the Key Dates to be included in the quotation. A quotation for an acceleration comprises proposed changes to the Prices and a revised programme showing the earlier Completion Date and the changed Key Dates. The Contractor submits details of his assessment with each quotation.

	
	36.2
	The Contractor submits a quotation or gives his reasons for not doing so within the period for reply.



	

	36.3
	When the Project Manager accepts a quotation for an acceleration, he changes the Prices, the Completion Date and the Key Dates accordingly and accepts the revised programme.




4	Testing and Defects
	Tests and inspections
	40
40.1
	
The subclauses in this clause only apply to tests and inspections required by the Works Information or the applicable law.

	
	40.2
	The Contractor and the Employer provide materials, facilities and samples for tests and inspections as stated in the Works Information.

	
	40.3
	The Contractor and the Supervisor shall give each other reasonable notice of each of his tests and inspections before it starts and afterwards notifies the other of its results. The Contractor notifies the Supervisor in time for a test or inspection to be arranged and done before doing work which would obstruct the test or inspection. The Supervisor may watch any test done by the Contractor and if the Contractor fails so to notify, the Contractor repeats the test or inspection and gives notification as required in this clause 40.3.

	
	40.4
	If a test or inspection shows that any work has a Defect, the Contractor corrects the Defect without delay and the test or inspection is repeated.

	
	40.5
	The Supervisor does his tests and inspections without causing unnecessary delay to the work or to a payment which is conditional upon a test or inspection being successful. A payment which is conditional upon a Supervisor’s test or inspection being successful becomes due at the later of the defects date and the end of the last defect correction period if
· the Supervisor has not done the test or inspection and
· the delay to the test or inspection is not the Contractor’s fault.

	
	40.6
	The Project Manager assesses the cost incurred by the Employer in repeating a test or inspection after a Defect is found. The Contractor pays the amount assessed and such sum shall be recoverable by the Employer as a debt.

	
	40.7
	If the Contractor has failed to carry out a test or inspection as required by the Works Information either before or after Completion, the Project Manager assesses the cost of having the test or inspection carried out by others and the Contractor pays the amount assessed.  
Where the works or a material part thereof fails to pass the test or inspection so that such failure deprives the Employer materially of the benefit thereof the Project Manager is entitled to reject the works or such part.

	Testing and inspection before delivery
	41
41.1
	
The Contractor does not bring to the Working Areas those Plant and Materials which the Works Information states are to be tested or inspected before delivery until the Supervisor has notified the Contractor that they have passed the test or inspection.

	Searching for and notifying Defects
	42
42.1
	
Until the defects date, the Supervisor may instruct the Contractor to search for a Defect. He gives his reason for the search with his instruction. Searching may include
· uncovering, dismantling, re-covering and re-erecting work,
· providing facilities, materials and samples for tests and inspections done by the Supervisor and
· doing tests and inspections which the Works Information does not require.

	
	42.2
	Until the defects date, the Supervisor notifies the Contractor of each Defect as soon as he finds it and the Contractor notifies the Supervisor of each Defect as soon as he finds it.

	Correcting Defects
	43
43.1
	
The Contractor corrects a Defect whether or not the Supervisor notifies him of it.

	
	43.2
	The Contractor corrects a notified Defect in accordance with the response time categories below, or as agreed with the Project Manager, and before the end of the defect correction period. The defect correction period begins when the Defect is notified.
· Emergency.  As soon as is reasonably practicable. 
· Urgent.  Functionality to be restored within five (5) Working Days and a permanent repair within twenty (20) Working Days. 
· Routine.  To be rectified within twenty (20) Working Days.

	
	43.3
	The Supervisor issues the Defects Certificate at the later of the defects date and the end of the last defect correction period. The Employer’s rights in respect of a Defect which the Supervisor has not found or notified are not affected by the issue of the Defects Certificate.

	
	43.4
	The Project Manager arranges for the Employer to allow the Contractor access to and use of a part of the works which he has taken over if they are needed for correcting a Defect. In this case the defect correction period begins when the necessary access and use have been provided.

	Accepting Defects
	44
44.1
	
The Contractor and the Project Manager may each propose to the other that the Works Information should be changed so that a Defect does not have to be corrected.

	
	44.2
	If the Contractor and the Project Manager are prepared to consider the change, the Contractor submits a quotation for reduced Prices or an earlier Completion Date or both to the Project Manager for acceptance. If the Project Manager accepts the quotation, he gives an instruction to change the Works Information, the Prices and the Completion Date accordingly.

	Uncorrected Defects
	45
45.1
	
If the Contractor is given access in order to correct a notified Defect but he has not corrected it within its defect correction period, the  Employer shall be entitled to employ other people to correct the Defect and all costs consequent thereon or incidental thereto shall be determined by the Project Manager and shall be deducted from any monies due to the Contractor. 

	
	45.2
	If the Contractor is not given access in order to correct a notified Defect before the defects date, the Project Manager assesses the cost to the Contractor of correcting the Defect and the Contractor pays this amount. The Works Information is treated as having been changed to accept the Defect.



5	Payment
	Milestone Payments
	50.A.1
	Provided that all preceding Milestones on the Milestone Payment Schedule have been completed when the Contractor considers that a Milestone has been completed he shall apply to the Project Manager for a certificate of completion in respect of that Milestone.


	
	50.A.2
	Within seven (7) Calendar Days of receipt of the Contractor’s application the Project Manager shall either:

· issue to the Contractor a certificate of completion in respect of the Milestone applied for; or
· notify the Contractor that the Milestone has not been completed in accordance with this contract, giving the reasons for his decision.

	
	50.A.3
	The issue of a certificate of completion of a Milestone in accordance with clause 50A.2 shall not relieve the Contractor of his obligations or liabilities to the Employer arising out of, or in anyway connected with, the performance of this contract. 

	Assessing the amount Due
	50.1
	The Project Manager assesses the amount due at each assessment date. The first assessment date is decided by the Project Manager to suit procedures of the Parties and is not later than the assessment interval after the starting date. Later assessment dates occur

· at the end of each assessment interval until four (4) weeks after the Supervisor issues the Defects Certificate and

· at Completion of the whole of the works.


	
	50.2
	The amount due is 

· the Price for Work Done to Date,
· plus other amounts to be paid to the Contractor,
· less amounts to be paid by or retained from the Contractor.


	
	50.3
	If no programme is identified in the Contract Data, and/or a subsequent monthly programme has not been provided on time, then without prejudice to any other remedy the Employer may have one quarter of the Price for Work Done to Date retained in assessments of the amount due until the Contractor has submitted a first programme (and/or any subsequent monthly programmes that have not been provided on time (as the case may be)) to the Project Manager for acceptance showing the information which this contract requires.


	
	50.4
	In assessing the amount due, the Project Manager considers any application for payment the Contractor has submitted on or before the assessment date. The Contractor’s application is the notice of payment to the Employer specifying the amount due at the payment date and stating the basis on which the amount was calculated. If no application is received on or before the assessment date (or no valid invoice has been received by the Employer in accordance with clause 51.1) the amount due (and therefore the notified sum) shall be nil. 


	
	50.5
	The Project Manager corrects any wrongly assessed amount due in a later payment certificate.


	
	50.6
	The Project Manager certifies a payment within one (1) week of each assessment date. The Project Manager’s certificate is the notice of payment to the Contractor specifying the amount due at the payment due date.


	
	50.7
	The date on which payment becomes due is ten (10) Working Days after the assessment date. The final date for payment is the Relevant Day. 


	
	50.8
	In respect of each payment instalment the Employer shall pay to the Contractor by the Relevant Day (subject to any pay less notice issued in accordance with clause 50.9) the amount certified by the Project Manager under clause 50.6 (notified sum), or where an amount has not been so certified by the Project Manager the sum stated in the Contractor’s application for payment under clause 50.4 (notified sum).


	
	50.9
	If either party intends to pay less than the notified sum, he notifies the other Party not later than fifteen (15) Working Days before the final date for payment by stating the amount considered to be due and the basis on which that sum is calculated. A Party does not withhold payment of an amount due under this Contact unless he has notified his intention to pay less than the notified sum as required by this contract.


	
	50.10
	In relation to giving notices under this clause 50 it is immaterial that the amount then considered to be due may be zero.


	
	50.11
	A pay less notice given by the Employer under this clause 50 may be given on its behalf by the Project Manager or any other person who the Employer notifies the Contractor as being authorised to do so.

	Prompt Payment (Subcontracts) 
	50.12
	Where the Contractor enters into a Subcontract with a Subcontractor for the purpose of performing this contract, he will cause a term to be included in such Subcontract which requires payment to be made to the Subcontractor within a specified period not exceeding thirty (30) Calendar Days from receipt of a valid claim as defined by the Subcontract requirements.  In the event that the duration of the works to be carried out under such Subcontract is agreed by the Contractor and Subcontractor as being more than forty-five (45) Calendar Days, the Contractor and his Subcontractor may agree a timetable of one or more interim payments to be made upon satisfactory completion of previously agreed milestones. 

	Payment Under CP&F
	51
	

	
	51.1
	The Contractor will no later than ten (10) Working Days before the Relevant Day submit an invoice for the notified sum (less any amount stated in a pay less notice issued under clause 50.9) (CP&F invoice), using a properly prepared message structure and format for an invoice in accordance with the arrangements in Schedule 10 (Electronic Transactions Agreement).  Once an invoice is certified and signed by the Project Manager it will be retained for audit purposes. 

	
	51.2
	Upon submission of the invoice the Employer will within five (5) Working Days:
· receipt the request on the CP&F system (“Payment Approval”) for the notified sum (less any amount stated in a pay less notice issued under clause 50.9). 

	
	51.3
	The receipting by the Employer of the Payment Request (CP&F invoice) will enable payment to be made by the Bill Paying Branch. 

	
	51.4
	All valid, properly completed invoices for payment received in CP&F will be paid by the Employer in accordance with this clause 51 by means of Banker’s Automated Clearing Services (BACS) directly into the Project Bank Account, or, if there hasn’t be a Project Bank account set up, the Contractor’s bank account and to facilitate payment by means of the BACS system, the Contractor will provide the Bill Paying Branch in advance of the submission of valid claims details of the name and address of the bank, sort code and account number.  

	
	51.5
	Notwithstanding any statement to the contrary any documentation received from the Contractor, the Payment Approval will not be construed as acceptance by the Employer of the performance of the Contractor’s obligations nor as a waiver of his rights and remedies under this contract or otherwise.

	Unique Order Identifier
	51.6
	For the purposes of this clause, Unique Order Identifier (UOI) are generated by CP&F.  This contract will reference UOIs.  The application of UOIs is at the line item level.  The Contractor must quote the applicable UOI in any communication concerning a line item. 

	
	51.7
	Confirmation of receipt of deliveries by UOIs will not be construed as an acceptance under any term of this contract relating to acceptance by the Employer.

	Payment & Interest
	52
	

	
	52.1
	All valid, properly prepared invoices submitted to the Employer in accordance with this clause will be paid by the Employer on or before the Relevant Day.

	
	52.2
	Where and to the extent that the debt would otherwise be a 'qualifying debt' under the Late Payment of Commercial Debts (Interest) Act 1998 ('the Act'): 
a)	the interest provided for by this clause is a contractual remedy and is not a statutory interest. Therefore, to the extent permissible by law, the provisions of the Act relating to statutory interest will not apply to this contract;
b)	from the day after the Relevant Day and thereafter until payment is made, simple interest at a rate calculated in accordance with sub-clause c), may be claimed by the Contractor on the value of all valid claims for payment (or unpaid parts thereof);
c)	without prejudice to sub-clause a) of this clause 52.2, the rate of interest referred to in sub-clause b) of this clause 52.2  will be the prevailing rate of statutory interest (as defined in the Act) on the Relevant Day; 
d)	no interest will be payable for any period of delay attributable to the conduct of the Contractor;
e)	all claims for interest made pursuant to this clause 52.2 will be notified in writing to the Commercial Officer; and 
f)	any interest pursuant to this clause 52.2 will not form a part of the Prices and, as a remedy for late payment, will not be subject to VAT. 

	
	52.3
	If the Employer corrects the amount due in a later payment approval, then the Employer will pay interest on the corrected amount.  Interest will be calculated from the date when the correct amount was certified until the date when the corrected amount is included in a later payment approval.

	Project Bank Account
	53
	NOT USED.

	Banking & Financial Dealings Act 1971
	54
	

	
	54.1
	Where any act is required to be done within a specified period after or from a specified date:
· the period begins immediately after that date; and
· where the specified period would include Christmas Day, Good Friday or a day which under the Banking and Financial Dealings Act 1971 is a Bank Holiday in England and Wales, or, as the case may be, in Scotland or in Northern Ireland, that day will be excluded.

	Overseas Expenditure
	55
	

	
	55.1
	The Contractor shall report to the Project Manager details of any direct overseas expenditure likely to be incurred in the execution of this contract within twenty-one (21) Calendar Days after award of this contract if such details are not furnished at the time of tendering. The details to be provided are as follows:
a)	Contract No;
b)	Country in which subcontract placed / to be placed;
c)	Name, Division and full postal address of Subcontractor;
d)	Value of subcontract as applicable to main contract;
e)	Date placed / to be placed.

	
	55.2
	If no overseas orders are to be placed or are placed, the Contractor shall advise the Project Manager to this effect within twenty-one (21) Calendar Days after award of this contract.

	
	55.3
	For the purpose of this clause, overseas expenditure comprises only those direct payments made by the Contractor to overseas firms and to UK firms, including UK branches or subsidiaries of overseas firms, for the supply of finished or semi-finished manufactured products imported directly by the Contractor or by such UK firms

	
	55.4
	If, in the execution of this contract, the Contractor needs to import materiel for which a licence is required, the responsibility for applying for the licence shall rest with the Contractor.

	


Government Reciprocal Arrangements
	


56
	

	
	56.1
	For the purposes of the pricing clause included in this contract, the relevant officials of the overseas government specified in this contract shall be the authorised representative of the Employer.

	Value Added Tax

	57
	

	
	57.1
	The Prices exclude any UK output Value Added Tax (VAT) and any similar EU (or non-EU) taxes chargeable on the works by the Contractor to the Employer.


	
	57.2
	If the Contractor is required by UK VAT law to be registered for UK VAT (or has registered voluntarily) in respect of his business activities at the time of any supply, and the circumstances of any supply are such that the Contractor is liable to pay the tax due to HM Revenue and Customs (HMRC), the Employer will pay to the Contractor in addition to any sum due under clause 50.8 (or any other sum due to the Contractor) a sum equal to the output VAT chargeable on the tax value of the works, and all other payments under this contract according to the law at the relevant tax point. In the event of any doubt about the applicability of the tax in such cases, the Employer may require the Contractor to obtain and pass to the Employer a formal ruling from HMRC.


	
	57.3
	The Contractor is responsible for the determination of VAT liability.  The Contractor is to consult his local VAT office in cases of doubt.  The Contractor will notify the Project Manager of the Employer’s VAT liability under this contract, and any changes to it, when the liability is other than at the standard rate of VAT.


	
	57.4
	Where the works come within the scope of UK VAT, but the Contractor is not required by UK VAT law to be registered for UK VAT (and has not registered voluntarily), the Employer will be responsible for assessing and paying over directly to HMRC any UK output VAT due in respect of the works.


	
	57.5
	Where the works is deemed to be supplied to the Employer outside the UK, the Contractor may be required by the laws of the country where the supply takes place to register there for EU (or non- EU) turnover or similar tax. In that event, the Employer will pay to the Contractor in addition to any sum due under clause 50.8 (and any other sum due to the Contractor under this contract) sum equal to the tax the Contractor is liable to pay to the tax authorities of the country in question in relation to works.


	
	57.6
	For the avoidance of doubt, the Employer will not be required to pay any sum in respect of the Contractor’s input VAT (and / or similar EU and non-EU input taxes) in relation to the works supplied under this contract.

	Customs Duty Drawback
	58
	

	
	58.1
	The Prices will be inclusive of any UK Customs & Excise or other duty payable. The Contractor will not be entitled to make, nor will the Contractor make any claim for drawback of UK import duty on any Plant, Materials or Equipment supplied for use for or in connection with the provision of the works which may be for shipment overseas. 



6	Compensation events
	Compensation events
	60
60.1
	
The following are compensation events.

	
	
	(1)  The Project Manager gives an instruction changing the Works Information except
· a change made in order to accept a Defect or
· a change to the Works Information provided by the Contractor for his design which is made either at his request or to comply with other Works Information provided by the Employer.

	
	
	(2)  The Employer does not allow access to and use of a part of the Site by the later of its access date and the date shown on the Accepted Programme.

	
	
	(3)  The Employer does not provide something which he is to provide by the date for providing it shown on the Accepted Programme.

	
	
	(4)  The Project Manager gives an instruction to stop or not to start any work or to change a Key Date.

	
	
	(5)  The Employer or Others
· do not work within the times shown on the Accepted Programme,
· do not work within the conditions stated in the Works Information or
· carry out work on the Site that is not stated in the Works Information.

	
	
	(6)  The Project Manager or the Supervisor does not reply to a communication from the Contractor within the period required by this contract.

	
	
	(7)  The Project Manager gives an instruction for dealing with an object of value or of historical or other interest found within the Site.

	
	
	(8)  The Project Manager or the Supervisor changes a decision which he has previously communicated to the Contractor.

	
	
	(9)  The Project Manager withholds an acceptance (other than acceptance of a quotation for acceleration or for not correcting a Defect) for a reason not stated in this contract.

	
	
	(10)  The Supervisor instructs the Contractor to search for a Defect and no Defect is found unless the search is needed only because the Contractor gave insufficient notice of doing work obstructing a required test or inspection.

	
	
	(11)  A test or inspection done by the Supervisor causes unnecessary delay.

	
	
	(12)  The Contractor encounters physical conditions which
· are within the Site,
· are not weather conditions and
· an experienced Contractor would have judged at the Contract Date to have such a small chance of occurring that it would have been unreasonable for him to have allowed for them.
Only the difference between the physical conditions encountered and those for which it would have been reasonable to have allowed is taken into account in assessing a compensation event.

	
	
	(13)  A weather measurement is recorded
· within a calendar month,
· before the Completion Date for the whole of the works and
· at the place stated in the Contract Data
the value of which, by comparison with the weather data, is shown to occur on average less frequently than once in ten years.
Only the difference between the weather measurement and the weather which the weather data show to occur on average less frequently than once in ten years is taken into account in assessing a compensation event.

	
	
	(14)  An event which is an Employer’s risk stated in this contract.

	
	
	(15)  The Project Manager certifies take over of a part of the works before both Completion and the Completion Date.

	
	
	(16)  The Employer does not provide materials, facilities and samples for tests and inspections as stated in the Works Information.

	
	
	(17)  The Project Manager notifies a correction to an assumption which he has stated about a compensation event.

	
	
	(18)  A breach of contract by the Employer which is not one of the other compensation events in this contract.

	
	
	

	
	60.2
	In judging the physical conditions for the purpose of assessing a compensation event, the Contractor is assumed to have taken into account
· the Site Information,
· publicly available information referred to in the Site Information,
· information obtainable from a visual inspection of the Site and
· other information which an experienced Contractor could reasonably be expected to have or to obtain.

	
	60.3
	If there is an ambiguity or inconsistency within the Site Information (including the information referred to in it), the Contractor is assumed to have taken into account the physical conditions more favourable to doing the work.

	Notifying compensation events
	61
61.1
	
For compensation events which arise from the Project Manager or the Supervisor giving an instruction or changing an earlier decision, the Project Manager notifies the Contractor of the compensation event at the time of giving the instruction or changing the earlier decision. He also instructs the Contractor to submit quotations, unless the event arises from a fault of the Contractor or quotations have already been submitted. The Contractor puts the instruction or changed decision into effect.

	
	61.2
	The Project Manager may instruct the Contractor to submit quotations for a proposed instruction or a proposed changed decision.  The Contractor does not put a proposed instruction or a proposed changed decision into effect.

	
	61.3
	The Contractor notifies the Project Manager of an event which has happened or which he expects to happen as a compensation event if
· the Contractor believes that the event is a compensation event and
· the Project Manager has not notified the event to the Contractor.
If the Contractor does not notify a compensation event within three (3) weeks of becoming aware of the event, he is not entitled to a change in the Prices, the Completion Date or a Key Date unless the Project Manager should have notified the event to the Contractor but did not.

	
	61.4
	If the Project Manager decides that an event notified by the Contractor
· arises by reason of any act, omission, breach or default of the Contractor the Contractor’s design consultant, or any Subcontractor or any other person for whom the Contractor is responsible,
· has not happened and is not expected to happen,
· has no effect upon Defined Cost, Completion or meeting a Key Date or
· is not one of the compensation events stated in this contract
he notifies the Contractor of his decision that the Prices, the Completion Date and the Key Date are not to be changed.
If the Project Manager decides otherwise, he notifies the Contractor accordingly and instructs him to submit quotations.
If the Project Manager does not notify his decision to the Contractor within either
· two (2) weeks of the Contractor’s notification or
· a longer period to which the Contractor has agreed (being not more than four (4) weeks),
the Contractor may notify the Project Manager to this effect. If the Project Manager fails to reply within two (2) weeks of this notification the Contractor will be entitled to issue a further notification to the Project Manager with a copy to the Commercial Officer. A failure by the Project Manager or the Employer to reply within two (2) weeks of this further notification is treated as acceptance by the Project Manager that the event is a compensation event and an instruction to submit quotations.

	
	61.5
	If the Project Manager decides that the Contractor did not give an early warning of the event which an experienced contractor could have given, he notifies this decision to the Contractor when he instructs him to submit quotations.

	
	61.6
	If the Project Manager decides that the effects of a compensation event are too uncertain to be forecast reasonably, he states assumptions about the event in his instruction to the Contractor to submit quotations.  Assessment of the event is based on these assumptions. If any of them is later found to have been wrong, the Project Manager notifies a correction.

	
	61.7
	A compensation event is not notified after the defects date.

	
Quotations for compensation events
	
62
62.1
	
After discussing with the Contractor different ways of dealing with the compensation event which are practicable, the Project Manager may instruct the Contractor to submit alternative quotations. The Contractor submits the required quotations to the Project Manager and may submit quotations for other methods of dealing with the compensation event which he considers practicable.

	
	62.2
	Quotations for compensation events comprise proposed changes to the Prices and any delay to the Completion Date and Key Dates assessed by the Contractor. The Contractor submits details of his assessment with each quotation. If the programme for remaining work is altered by the compensation event, the Contractor includes the alteration to the Accepted Programme in his quotation.

	
	62.3
	The Contractor submits quotations as soon as possible, and in any event within three (3) weeks of being instructed to do so by the Project Manager. The Project Manager replies within four (4) weeks of the submission. His reply is
· an instruction to submit a revised quotation,
· an acceptance of a quotation,
· a notification that a proposed instruction will not be given or a proposed changed decision will not be made or
· a notification that he will be making his own assessment.

	
	62.4
	The Project Manager instructs the Contractor to submit a revised quotation only after explaining his reasons for doing so to the Contractor. The Contractor submits the revised quotation as soon as possible, and in any event within three (3) weeks of being instructed to do so.

	
	62.5
	The Project Manager extends the time allowed for
· the Contractor to submit quotations for a compensation event and
· the Project Manager to reply to a quotation
if the Project Manager and the Contractor agree to the extension before the submission or reply is due. The Project Manager notifies the extension that has been agreed to the Contractor.

	
	62.6
	If the Project Manager does not reply to a quotation within the time allowed, the Contractor may notify the Project Manager to this effect.  If the Contractor submitted more than one quotation for the compensation event, he states in his notification which quotation he proposes is to be accepted. If the Project Manager fails to reply within two (2) weeks of this notification the Contractor will be entitled to issue a further notification to the Project Manager with a copy to the Commercial Officer. A failure by the Project Manager to reply within two (2) weeks of this further notification is treated as acceptance of the quotation by the Project Manager.

	Assessing compensation events
	63
63.1
	
The changes to the Prices are assessed as the effect of the compensation event upon
· the actual Defined Cost of the work already done, and
· the forecast Defined Cost of the work not yet done.
The date when the Project Manager instructed or should have instructed the Contractor to submit quotations divides the work already done from the work not yet done.

	
	63.2
	If the effect of a compensation event is to reduce the total Defined Cost, the Firm Prices are not reduced except as stated in this contract.

	
	63.3
	A delay to the Completion Date is assessed as the length of time that, due to the compensation event, planned Completion is later than planned Completion as shown on the Accepted Programme. A delay to a Key Date is assessed as the length of time that, due to the compensation event, the planned date when the Condition stated for a Key Date will be met is later than the date shown on the Accepted Programme. Where any delay to the planned Completion Date (or to a Key Date) is caused concurrently by a compensation event and by any matter that is an act, omission or breach of contract by the Contractor (whether or not the said event and matter commence or conclude simultaneously) the delay to the Completion Date (or to the relevant Key Date) shall be assessed as nil.

	
	63.4
	The rights of the Employer and the Contractor to changes to the Prices, the Completion Date and the Key Dates are their only rights in respect of a compensation event.

	
	63.5
	If the Project Manager has notified the Contractor of his decision that the Contractor did not give an early warning of a compensation event which an experienced contractor could have given, the event is assessed as if the Contractor had given early warning and had taken such actions as the Project Manager (acting reasonably) decides should have been taken to mitigate, avoid or reduce any increase to the total of the Prices or any delay to Completion or any impairment of the performance of the works in use.

	
	63.6
	Assessment of the effect of a compensation event includes risk allowances for cost and time for matters which have a significant chance of occurring and are at the Contractor’s risk under this contract.

	
	63.7
	Assessments are based upon the assumptions that the Contractor reacts competently and promptly to the compensation event, that any Defined Cost and time due to the event are reasonably incurred and that the Accepted Programme can be changed.

	
	63.9
	If a change to the Works Information makes the description of the Condition for a Key Date incorrect, the Project Manager corrects the description. This correction is taken into account in assessing the compensation event for the change to the Works Information.

	
	63.10
	If the effect of a compensation event is to reduce the total Defined Cost and the event is
· a change to the Works Information or
· a correction of an assumption stated by the Project Manager for assessing an earlier compensation event,
the Prices are reduced.

	
	63.12
	Assessments for changed Prices for compensation events are in the form of changes to the Milestone Payment Schedule.

	
	63.14
	If the Project Manager and the Contractor agree, rates and lump sums may be used to assess a compensation event instead of Defined Cost.

	The Project Manager’s assessments
	64
64.1
	
The Project Manager assesses a compensation event
· if the Contractor has not submitted a quotation and details of his assessment within the time allowed,
· if the Project Manager decides that the Contractor has not assessed the compensation event  in accordance with these clauses 60- 65 in a quotation and he does not instruct the Contractor to submit a revised quotation,
· if, when the Contractor submits quotations for a compensation event, he has not submitted a programme or alterations to a programme which this contract requires him to submit or
· if, when the Contractor submits quotations for a compensation event, the Project Manager has not accepted the Contractor’s latest programme for one of the reasons stated in this contract.

	
	64.2
	The Project Manager assesses a compensation event using his own assessment of the programme for the remaining work if
· there is no Accepted Programme or
· the Contractor has not submitted a programme or alterations to a programme for acceptance as required by this contract.

	 
	64.3
	The Project Manager notifies the Contractor of his assessment of a compensation event and gives him details of it within the period allowed for the Contractor’s submission of his quotation for the same event.  This period starts when the need for the Project Manager’s assessment becomes apparent. 

	
	64.4
	If the Project Manager does not assess a compensation event within the time allowed, the Contractor may notify the Project Manager to this effect. If the Contractor submitted more than one quotation for the compensation event, he states in his notification which quotation he proposes is to be accepted. If the Project Manager fails to reply within two (2) weeks of this notification the Contractor will be entitled to issue a further notification to the Project Manager with a copy to the Commercial Officer. A failure by the Project Manager to reply within two (2) weeks of this further notification is treated as acceptance of the Contractor’s quotation by the Project Manager.

	Implementing compensation events
	65
65.1
	
A compensation event is implemented when
· the Project Manager notifies his acceptance of the Contractor’s quotation,
· the Project Manager notifies the Contractor of his own assessment or
· a Contractor’s quotation is treated as having been accepted by the Project Manager

	
	65.2
	The assessment of a compensation event is not revised if a forecast upon which it is based is shown by later recorded information to have been wrong.

	
	65.4
	The changes to the Prices, the Completion Date and the Key Dates are included in the notification implementing a compensation event.




7	Use of Equipment, Plant and Materials 
	The Employer’s title to Plant and Materials
	70
70.1
	
The Contractor warrants that it has full unencumbered legal title to any Plant and Materials that are outside the Working Areas and which the Supervisor has marked as for this contract. Upon such marking, such full unencumbered legal title passes to the Employer.

	
	70.2
	The Contractor warrants that it has full unencumbered legal title to Plant and Materials brought within the Working Areas and that such title passes to the Employer upon such Plant and Materials being brought within the Working Areas. 

	Issued Property 
	70.3
70.3.1
	
All Issued Property shall remain the property of the Employer. It shall be used in the execution of this contract and for no other purpose, without the prior approval in writing of the Employer.
Neither the Contractor, nor any Subcontractor, nor any other person, shall have a lien on Issued Property, for any sum due to the Contractor, any Subcontractor or any other person, and the Contractor shall take all such steps as may be necessary to ensure that the title of the Employer, and the exclusion of any such lien, are brought to the notice of all Subcontractors and other persons dealing with any Issued Property. 

	
	70.3.2
	Subject to clause 70.3.3, within fourteen (14) Calendar Days of receipt of any Issued Property provided by the Employer, or such other longer period as may be specified in this contract, the Contractor shall: 
a)	check the Issued Property to verify that it corresponds with the Issued Property specified in this contract;
b)	conduct a reasonable visual inspection; and
c)	conduct any additional inspection and testing as may be necessary and practicable to check that the Issued Property is not defective or  deficient for the purpose for which it has been provided; 
and notify the Employer of any defects, deficiencies or discrepancies discovered.

	
	70.3.3
	Where Issued Property is packaged it shall not be unpacked earlier than is necessary. The period identified at clause 70.3.2 above shall count from the date on which packages are opened.

	
	70.3.4
	The Employer shall within a reasonable time after receipt of any notice under clause 70.3.2 replace, re-issue or authorise repair of  Issued Property agreed to be defective or deficient and, if appropriate, the Project Manager shall revise the Prices and/or Accepted Programme. If appropriate, the Project Manager shall also issue written instructions for the return or disposal of the defective or deficient Issued Property.

	
	70.3.5
	In the event that the Employer fails to provide, replace, or authorise repair of defective or deficient Issued Property within a reasonable time of receipt of a notice in accordance with clause 70.3.2, fair and reasonable revisions of the Prices and/or Accepted Programme shall be made as may be appropriate provided that the Contractor has taken all reasonable measures to mitigate the consequences of any such delay.

	
	70.3.6
	Subject to clause 70.3.10 below and any limitation or exclusion of liability as may be specified in this contract, the Contractor shall be responsible for the safe custody and due return of Issued Property, whether or not incorporated into the Articles (as defined in clause 70.A.1), and shall be responsible for all loss or damage thereto, until re-delivered in accordance with the Employer's instructions or until the expiry of the period specified in clause 70.3.17.

	
	70.3.7
	The Contractor shall be responsible for such calibration and maintenance of the Issued Property as is specified in the Works Information.

	
	70.3.8
	If requested, the Employer, within a reasonable time, and where practicable before delivery of the Issued Property, shall notify the Contractor of the value of the Issued Property.

	
	70.3.9
	The Contractor shall not be liable in respect of:
a)	defects or deficiencies notified to the Employer in accordance with clause 70.3.2 of or latent defects which the Contractor can show  could not reasonably have been discovered by means of the activities described at clause 70.3.2; 
b)	fair wear and tear in Issued Property resulting from its normal and proper use in the execution of this contract (except insofar as the  deterioration is contributed to by any misuse, lack of care or want of maintenance by the Contractor); 
c)	Issued Property rendered unserviceable as a direct result of ordinary performance of this contract;
d)	any loss or damage to Issued Property arising from any of the Employer’s risks.

	Accounting For Property Of The Employer 

	70.3.10
	The Contractor shall:
a) maintain a Public Store Account (PSA), as defined in DEFSTAN 05-99, which shall include a complete list of all property of the Employer, as defined in clause 70.3.2, and record for that property all transactions or other accounting information specified at Annex J to Schedule 8 (Accounting for Property of the Employer – Data & Format Requirements for PSA Records);
b) supply to the Employer quarterly reports on the current PSA holdings. At least one report in any twelve-month accounting period or part thereof shall be a reconciled report. This shall be submitted with the Annual Certificate Form AAC 32 as required in DEFSTAN 05-99. The other three reports submitted in the period may be un-reconciled advisory reports. The submission by the Contractor and receipt by the Employer of these reports shall not prejudice any rights or obligations of the Employer or the Contractor under this contract;
c) ensure that the PSA is available for inspection by the Employer at any reasonable time;
d) on being given two months notice or any other period as has been stated in this contract permit, and co-operate with, the Employer to conduct audits of the PSA in a manner to be determined by the Employer; where the Employer has reasonable grounds to doubt the integrity of the PSA to the extent that the Employer is not satisfied of the proper use of property of the Employer, an audit may be conducted without notice;
e) retain the PSA for a period of three years after disposal of the last item of the property of the Employer, or for any other period as may be specified in this contract;
f) if the Employer agrees that a Subcontractor at whatever level of subcontracting shall have responsibility in the Subcontractor’s PSA for property of the Employer issued in aid of this contract, the Contractor shall include in any subcontract with those Subcontractors only the provisions corresponding to those set out in this clause that apply to property of the Employer issued in aid of the subcontract, in particular clauses 70.3.10, 70.3.11, 70.3.13 and 70.3.16; and
g) manage the Issued Property component of the PSA in accordance with the provisions of DEFSTAN 05-99; and implement any new edition of or amendment to DEFSTAN 05-99 within three months of the publication date of the new edition. These amendments shall not have retrospective effect.

	
	70.3.11
	For the purposes of this clause 'property of the Employer' means Issued Property and fixed assets, including property issued under clause 70.3.1 and property of the Employer issued to the Contractor under any other authorising document except for property vested in the Employer under clause 70.A.1.

	
	70.3.12
	For the avoidance of doubt, it is a condition of this contract that this clause shall apply to all property issued to the Contractor from the date of this contract, whether in aid of this contract, any other contract or other agreement with the Employer. Property of the Employer issued prior to the date of this contract may be subject to separate contractual arrangements.

	
	70.3.13
	The obligations of the Contractor arising under this clause in respect of property of the Employer issued in aid of this contract shall survive completion of this contract and shall not be completed until all such obligations are fulfilled including the provisions of sub-clause 70.3.10.e).

	
	70.3.14
	The obligations of the Contractor arising under this clause in respect of property of the Employer unconnected with this contract shall survive completion of this contract and shall not be completed until all those obligations are fulfilled including the provisions of sub-clause 70.3.10.e). 

	
	70.3.15
	After completion of this contract, if no subsequent contract is placed containing this clause within the period detailed at sub-clause 70.3.10.e), then the obligations of the Contractor arising under this clause in respect of property of the Employer unconnected with this contract shall cease on expiry of the period detailed at sub-clause 70.3.10.e).

	
	70.3.16
	The Employer reserves the right to amend Annex J to Schedule 8 without further consultation where the amendments arise from the Employer’s proper and reasonable accounting requirements. If the Employer exercises this right:
a) the Contractor shall implement the amendment to Annex J to Schedule 8 at the commencement of the Employer’s next accounting year provided that a notice of six months or such other period as may expressly be agreed between the Employer and Contractor is given to the Contractor. These amendments shall not have retrospective effect; and
b) the Contractor shall inform the Employer as soon as practicable, but in any event within three months of notice having been given, if the Contractor cannot comply with the amendment to Annex J to Schedule 8.

	
	70.3.17
	At the Completion Date the Contractor shall forward a list of Issued Property still held to the Project Manager. Return or disposal of such Issued Property will be as specified in the Works Information, or as instructed by the Employer or Project Manager at the Completion Date. If no disposal instructions are specified in this contract the Project Manager shall provide such instructions within two months of the Contractor's written request to do so.

	Vesting

	70.A 
	

	
	70.A.1
	Subject to the following provisions of this clause any goods or Plant & Materials  which the Contractor acquires or allocates for the purpose of being incorporated within the works or for the purpose of carrying out any part of the works shall vest in and become the absolute property of the Employer as from the time  the carrying out of the relevant part of the works begins or (if earlier) from the time the goods or Plant & Materials is first acquired or specifically allocated for incorporation in to the works and shall from that time be in the possession of the Contractor for the sole purpose of the works and/or incorporating the same into the works and shall not be within the control or disposition of the Contractor other than for that purpose. 
Notwithstanding the vesting of any goods or Plant & Materials prior to their incorporation within the works under the terms of this clause 70.A the Contractor shall remain responsible for any loss or damage to them.

	
	70.A.2
	Neither the Contractor nor its Personnel nor any third party will have a lien on any part of the works (or any goods or Plant & Materials associated thereto) which have vested in the Employer for any sum due to the Contractor, its Personnel or any third party. The Contractor will take all reasonable steps necessary to ensure that the provisions of this clause are brought to the notice of all Personnel and any third parties dealing with any such parts of the works.

	
	70.A.3
	Without prejudice to clause 70.A.1, the Contractor will ensure that from the time when the works begin, or as soon as practicable thereafter, or when any goods or Plant & Materials is acquired specifically for or is allocated for incorporation in any of the works, they are marked or recorded so that they are readily identifiable as the property of the Employer. The Contractor will comply with any direction given by the Employer in this respect.

	
	70.A.4
	Any goods or Plant & Materials which are rejected by the Employer will immediately re-vest in the Contractor.

	
	70.A.5
	If the Employer terminates this contract then, without prejudice to any other right the Employer may have, any goods or Plant & Materials which have not been incorporated into the works will re-invest in the Contractor on the expiration of thirty (30) Calendar Days from the date in which such termination takes effect unless the Employer gives the Contractor written notice that the Employer elects to retain the property in such goods or Plant & Materials.

	
	70.A.6
	Any payment made by the Employer in respect of any goods or Plant & Materials which re-vests in the Contractor under clauses 70.A.4 or 70.A.5 will be recoverable from the Contractor.

	
	70.A.7
	The Contractor will hand over to the Employer any goods or Plant & Materials in which the Employer has elected to retain the property under clause 70.A.5. If the Contractor fails to do so, the Employer will have the right to enter the Contractor's premises and remove goods or Plant & Materials and recover the cost of doing so from the Contractor.

	
	70.A.8
	The Employer will pay a fair and reasonable price for any goods or Plant & Materials, in which he has elected to retain the property under clause 70.A.5 and which are handed over to him by the Contractor or otherwise come into his possession.

	
	70.A.9
	Where any goods or Plant & Materials in the Employer’s possession or control has re-vested in the Contractor in accordance with clauses 70.A.4 or 70.A.5, the Contractor will bear the cost of resuming possession and control of them from the place of delivery in the UK as specified in this contract. If the goods or Plant & Materials are on the premises of the Employer or the premises of any Government Department (including any agencies thereof), the Contractor will remove them within fourteen (14) Calendar Days of their re-vesting.

	Marking Equipment, Plant and Materials outside the Working Areas
	71
71.1
	
The Supervisor marks Equipment, Plant and Materials which are outside the Working Areas if
· this contract identifies them for payment and
· the Contractor has prepared them for marking as the Works Information requires.

	Removing Equipment
	72
72.1
	
The Contractor removes Equipment from the Site when it is no longer needed unless the Project Manager allows it to be left in the works.

	Objects and materials within the Site
	73
73.1
	
The Contractor has no title to an object of value or of historical or other interest within the Site. The Contractor notifies the Project Manager when such an object is found and the Project Manager instructs the Contractor how to deal with it. The Contractor does not move the object without instructions.

	
	73.2
	The Contractor has title to materials from excavation and demolition only as stated in the Works Information.

	
	73.3
	Notwithstanding the above, the Contractor has full responsibility for all Plant and Materials prior to Completion of the works and shall compensate the Employer for any loss or damage occurring to the same.



8	Risks and insurance
	Employer’s risks
	80.1
	The following are Employer’s risks.
· Claims, proceedings, compensation and costs payable which are due to

· Negligence, breach of statutory duty or interference with any legal right by the Employer or by any person employed by or contracted to the Employer except the Contractor.
· Discovery of fossils and archaeological remains.
· Discovery of contaminated land not identified to the Contractor prior to the date of the Contract by the Employer and which could not have been and/or was not identified upon reasonable preliminary investigations or surveys by the Contractor.
· The presence of all types of asbestos brown, blue or white, on, in under or permeating from the Site which have not been identified during any asbestos survey previously undertaken whether internally or externally prior to the date of Contract by the Employer or which could not have been and/or was not identified upon reasonable preliminary investigations or surveys by the Contractor.
· The presence, emission or release of Dangerous Substances, as defined by the Dangerous Substances Directive (76/464/EEC) and all substances which are contained on the UK Red List, Black List or Grey List in relation to Dangerous Substances not notified to the Contractor prior to the date of the Contract and caused by any act or omission of the Employer.
· Riot, War, invasion, act of foreign enemies or hostilities.
· Civil war, rebellion, revolution, terrorism, insurrection or military usurped power.
· Ionising radiations or contamination by radioactivity from any nuclear fuel, or from any nuclear waste from the combustion of nuclear fuel, radioactive, toxic, explosive or other hazardous properties of any explosive nuclear assembly or nuclear component thereof.
· Significant harm to the works or any part of Site in respect of which the works are to be carried out or pollution of controlled waters caused in accordance with the definitions contained in the EPA 1990 Part IIA by any act, default or omission of the Employer, or delay to the works as a direct result of such harm or pollution and relating to substances which were released onto the Site.
· Insufficient capacity of existing utilities (gas, electricity, water, storm and foul drains, BT, etc) supply.
· Condition of existing utilities (gas, electricity, water, storm and foul drains, BT, etc) supply is in poor condition at connection point.
· 
· Loss of use, delay or damage to the works, or any part of the Site resulting from;
·  
· use of and/or discovery of munitions, or
· pressure waves caused by the speed of aircraft or other aerial devices travelling at sonic or super sonic speeds.
· access restrictions, unless such delay lasts for no more than 1 hour.
· Loss of or wear or damage to the parts of the works taken over by the Employer, except loss, wear or damage occurring before the issue of the Defects Certificate which is due to
· a Defect which existed at take over,
· an event occurring before take over which was not itself an Employer’s risk, or
· the activities of the Contractor on the Site after take over.
· Loss of or wear or damage to the works and any Equipment, Plant and Materials retained on the Site by the Employer after a termination, except loss, wear or damage due to the activities of the Contractor on the Site after the termination.
Additional Employer’s risks stated in the Contract Data.

	The Contractor’s risks
	81
81.1
	
From the starting date until the Defects Certificate has been issued, the risks which are not carried by the Employer are carried by the Contractor.

	Repairs
	82
82.1
	
Until the Defects Certificate has been issued and unless otherwise instructed by the Project Manager, the Contractor promptly replaces loss of and repairs damage to the works, Plant and Materials.

	Indemnity

	83
83.1
	
The Contractor indemnifies the Employer against claims, proceedings, compensation and costs due to an event which is not at the Employer’s risk. 

	
	83.2
	The liability of each Party to indemnify the other is reduced if events at the other Party’s risk contributed to the claims, proceedings, compensations and costs. The reduction is in proportion to the extent that the events which were at the other Party’s risk contributed, taking into account each Party’s responsibilities under this contract.

	Insurance Cover
Requirement to maintain
	84

84.1
	
Without prejudice to its obligation to indemnify the Employer under this contract, the Contractor shall, from the date of this contract, take out and maintain or procure the taking out and maintenance in full force and effect insurances in accordance with the requirements specified in the Insurance Table and any other insurances as may be required by law (together the Required Insurances).
The Contractor shall ensure that the Required Insurances are effective in each case not later than the date on which the relevant risk commences.


	Quality of the insurances
	84.2
	The Required Insurances referred to in clause 84.1 shall be taken out and maintained with insurers who are of good financial standing and of good repute in the international insurance market.


	Non invalidation obligations
	84.3
	The Contractor shall not (and the Contractor shall procure that none of its Subcontractors of any tier shall) take any action, or permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any of the Required Insurances.


	Insurance of the Contract
	84.4
	The Insurances referred to in clause 84.1 shall where specified in the Insurance Table procure that the Required Insurances shall contain an indemnity to principals clause under which the Employer shall be indemnified in respect of claims made against the Employer arising from the acts or omissions of, or performance of the Contractor under this contract.

	
Requirements of the Contractor 
	

84.5

	
The Contractor shall:
a)	Without limiting any specific requirements in this contract, take or procure the taking of all reasonable risk management and risk control measures in relation to this contract as it would be reasonable to expect of a contractor, acting in accordance with industry best practice, including but not limited to the investigation and reporting of its claims to insurers.
b)	Promptly notify the insurers of any material increase in any risk insured under any Required Insurances of which the Contractor is or becomes aware of.

	
Evidence of the Required Insurances
	

84.6
	
The Contractor shall provide, on request, to the Employer:
a)	Evidence of the Required Insurances, in a form satisfactory to the Employer; and
b)	Evidence, in a form satisfactory to the Employer, that the premiums payable under the Required Insurances have been paid and that the insurances are in full force and effect and meet the insurance requirements of the Contractor in respect thereof.
c)	Neither inspection, nor receipt of such evidence, shall constitute acceptance by the Employer of the terms thereof, nor be a waiver of the Contractor’s liability under this contract.


	
	84.7
	Evidence, in a form satisfactory to the Employer, of the insurances required by clause 84.1 (Requirement to Maintain) shall be obtained as and when requested and shall be forwarded to the Employer as soon as possible but in any event no later than two (2) weeks following the Employer request or the relevant insurance policy renewal date.


	Insurance claims
	84.8
	Except where the Employer is the claimant party and without limiting the other provisions of this clause, the Contractor shall notify the Employer immediately, (such notification to be accompanied by reasonable particulars of the incident or circumstances giving rise to such claim):
a) Of any incident or circumstances which may give rise to any claim amounting to or in excess of fifty thousand US dollars ($50,000) in connection with this contract under any of the Required Insurances.


	Failure to Insure
	84.9
	If the Contractor is in breach of clause 84.1 the Employer may pay (at its option) any premiums required to keep such insurance in force or itself procure such insurance, and in either case, recover such amounts from the Contractor on written demand, together with all reasonable expenses incurred in procuring such insurance.


	Premiums
	84.10
	Where any policy requires the payment of a premium, the Contractor shall be liable for such premium.


	Deductibles or excess
	84.11
	a)	Where any insurance is subject to an excess or deductible below which the indemnity from the insurers is excluded, the Contractor shall be liable for such excess or deductible and shall indemnify the Employer against any loss or claim which would otherwise be insured but for the excess or deductible.
b)	The Contractor shall not be entitled to recover from the Employer any sum paid by way of excess or deductible under the insurances whether under the terms of this contract or otherwise.


	Application of insurance proceeds
	84.12
	All insurance proceeds received under the Contractors "All Risks" Insurance referred to in the Insurance Table, shall be applied to repair, reinstate and replace each part or parts of the insured property in respect of which the proceeds were received.


	Compliance
	84.13
	Neither failure to comply nor full compliance with the insurance provisions of this contract shall limit or relieve the Contractor of its liabilities and obligations under this contract and in particular the Contractor’s obligations in compliance with any indemnity provisions contained in this contract.


	
	84.14
		Insurance Table (Required Insurances)


	1.	Contractors "All Risks" Insurance (CAR)

1.1	Insureds

Contractor 

1.2	Insured Property

	The permanent and temporary works, materials, goods, plant and equipment for incorporation in the works (plus constructional plant, tools, accommodation and equipment belonging to or the responsibility of the Contractor or its Subcontractors) and all other property used or for use in connection with works associated with this contract.

1.3	Coverage

	"All Risks" of physical loss, damage or destruction to the Insured Property unless otherwise excluded.

1.4	Sum Insured

	At all times an amount not less than the full reinstatement or replacement value of the Insured Property, plus provision to include cover features and extensions as appropriate.

1.5	Maximum Deductible

	Not to exceed [$ To be confirmed bid insert] each loss in respect of claims for defective design, materials and workmanship and in respect of all other claims [$ To be confirmed bid insert] each and every claim.

1.6	Period of Insurance

	From the date of this contract until the completion of the works and thereafter in respect of defects liability until expiry of the defects liability period.

1.7	Cover Features and Extensions

1.	Professional fees clause

2.	Debris removal clause

3.	Guarantee maintenance or extended maintenance to the extent available

2.	Third Party Public and Products Liability Insurance

2.1	Insureds

Contractor

2.2	Interest

	To indemnify the Insured in respect of all sums that they may become legally liable to pay (including claimant’s costs and expenses) as damages in respect of accidental;

1.	death or bodily injury, illness or disease contracted by any person;

2.	loss or damage to property;

	happening during the Period of Insurance and arising out of or in connection with this contract.

2.3	Limit of Indemnity

	Not less than one million US dollars ($1,000,000) in respect of any one occurrence and in the aggregate plus at least one reinstatement annually.

2.4	Maximum Deductible

	Not to exceed [$ To be confirmed bid insert] each and every occurrence of third party property damage.

2.5	Period of Insurance

	From the date of this contract for the duration of this contract renewable on an annual basis unless agreed otherwise by the parties.

2.6	Cover Features and Extensions

1.	Legal defence costs

2.	Indemnities to principals clause







	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	




9	Termination
	Termination
	90
90.1
	
If either Party wishes to terminate the Contractor’s obligation to Provide the Works, he notifies the Project Manager and the other Party giving details of his reason for terminating. The Project Manager issues a termination certificate to both Parties promptly if the reason complies with this contract.

	
	90A.1
	In the event of such notice being given the Employer will at any time before the expiration of the notice of termination be entitled to exercise such of the following powers as he considers expedient:
a) to direct the Contractor, where work has not been commenced, to refrain from commencing work;
b) to direct the Contractor to complete in accordance with the works, or any part thereof in course of design, construction, repair maintenance or operation at the expiration of the notice, and to hand over the same at such times or times as may be mutually agreed on or, in default of agreement at the time or times provided by this contract.  
c) to direct that the Contractor will as soon as may be reasonably practicable after receipt of such notice:
· take such steps as will ensure that work on the design, construction repair and maintenance tasks is reduced as rapidly as possible;
· as far as possible consistent with bullet 1 of clause 90A.1(c) concentrate work on the completion of tasks already on a partly finished state;
· determine on the best possible terms such Subcontracts and orders for design, construction and repair and maintenance and for materials and parts as have not been completed or delivered, observing in connection with bullet 1 of 90A.1(c) and bullet 2 of clause 90A.1(c) any direction given under clause 90A.1(a) and 90A.1(b) as far as may be possible.

	
	90A.2
	The Contractor will in any Subcontract or order the value of which is £10,000 sterling or over made or placed by him with any one Subcontractor in connection with or for the purpose of this contract take power to determine such Subcontract in the event of termination of this contract under this clause upon the terms of clauses 90A.1 to 90A.2 inclusive.

	
	90.2
	The Contractor may terminate only for a reason identified in the Termination Table. The Employer may terminate for any reason. The procedures followed and the amounts due on termination are in accordance with the Termination Table.

	TERMINATION TABLE


	Terminating Party
	Reason
	Procedure
	Amount due

	The Employer

	A reason other than R1-R23
	P1, P2 and P4

	A1, A2, A4 and A5


	
	R1-R15, R18, or R21-R23
	P1, P2, P3 and P4
	A1, A3, A4 and A5 

	
	R17, R19 or R20

	P1 and P4


	A1, A2, A4 and A5


	The Contractor
	R16 

	P1 and P4

	A1, A2 and A4A5






	
	
90.3
	
The procedures for termination are implemented immediately after the Project Manager has issued a termination certificate.

	
	90.4
	Within thirteen (13) weeks of termination, the Project Manager certifies a final payment to or from the Contractor which is the Project Manager’s assessment of the amount due on termination less the total of previous payments. Payment is made within three (3) weeks of the Project Manager’s certificate.

	
	90.5
	After a termination certificate has been issued, the Contractor does no further work necessary to Provide the Works save to the extent only that the Contractor is directed to do so in accordance with clause 90A.1 above.

	Reasons for termination
	91
91.1
	
The Employer may terminate if the Contractor has done one of the following or its equivalent.
· If the Contractor is an individual and has
· presented his petition for bankruptcy (R1),
· had a bankruptcy order made against him (R2),
· had a receiver appointed over his assets (R3) or
· made an arrangement with his creditors (R4).
· If the Contractor is a company or partnership or limited liability partnership and has
· had a winding-up order made against it (R5),
· had a provisional liquidator appointed to it (R6),
· passed a resolution for winding-up (other than in order to amalgamate or reconstruct) (R7),
· had an administrator appointed to it (R8),
· had a receiver, receiver and manager, or administrative receiver appointed over the whole or a substantial part of its undertaking or assets (R9), 
· The Employer may also terminate if any event described in clause 91.1 above occurs in respect of any company, which from time to time has guaranteed the obligations of the Contractor in connection with this contract (R10).

	
	91.2
	The Employer may terminate all or part of the Contractor’s employment under this contract if the Contractor has defaulted in one of the following ways and not put the default right within four (4) weeks of the notification.
· Failed to Provide the Works or any portion thereof within the time or times specified to the standards agreed in this contract (R11).
· Not provided a bond or guarantee which this contract requires (R12).
· Appointed a Subcontractor for substantial work before the Project Manager has accepted the Subcontractor (R13).


	
	91.3
	The Employer may terminate if the Project Manager has notified that the Contractor has defaulted in one of the following ways and not stopped defaulting within four (4) weeks of the notification.
· Substantially hindered the Employer or Others (R14).
· Substantially broken a health or safety regulation (R15).

	
	91.4
	The Contractor may terminate if the Employer has not paid an amount certified by the Project Manager as properly due and payable (and no valid pay less notice has been given) within thirteen (13) weeks of the date of the relevant Relevant Day (R16).

	
	91.5
	The Employer may terminate if either Party has been released under the law from further performance of the whole of this contract (R17).

	
	91.6
	If the Project Manager has instructed the Contractor to stop or not to start any substantial work or all work and an instruction allowing the work to re-start or start has not been given within thirteen (13) weeks.
· the Employer may terminate if the instruction was due to a default by the Contractor (R18),
· the Employer may terminate if the instruction was due to any other reason other than a default by the Contractor or Employer (R19).

	
	91.7
	The Employer may terminate if an event which the Parties could not reasonably prevent has substantially affected the Contractor’s work for a continuous period of more than thirteen (13) weeks (R20).


	
	91.8
	The Employer may terminate this Contract with immediate effect, without compensation, by giving written notice to the Contractor at any time after any of the following events: 
a.   where the Employer becomes aware that the Contractor, its employees, agents or any sub-contractor (or anyone acting on its behalf or any of its or their employees):
(1)   has offered, promised or given to any Crown servant any gift or financial or other advantage of any kind as an inducement or reward;
(2)   commits or has committed any prohibited act or any offence under the Prevention of Corruption Acts 1889 – 1916, under sub sections 108 – 109 of the Anti-Terrorism or Crime and Security Act 2001 before these Acts or sub sections are revoked or an offence under the Bribery Act 2010 with or without the knowledge or authority of the Contractor in relation to this Contract or any other contract with the Crown;
(3)   has entered into this or any other contract with the Crown in connection with which commission has been paid or has been agreed to be paid by it or on its behalf, or to its knowledge, unless before the contract is made particulars of any such commission and of the terms and conditions of any such agreement for the payment thereof have been disclosed in writing to the Authority. (R23)



	Procedures on termination
	92
92.1
	
On termination, the Employer may complete the works (and employ other contractors for that purpose) and may use any Plant and Materials provided by the Contractor. (P1).

	
	92.2
	The procedure on termination also includes one or more of the following as set out in the Termination Table.

	P2
	In addition to any goods and materials that may have vested in the Employer, the Employer may instruct the Contractor to remove any Equipment, Plant and Materials and assign the benefit of any subcontract or other contract related to performance of this contract to the Employer.
The Employer may, at his discretion take over from the Contractor at a fair and reasonable price, if payment has not already been made, all used and undamaged materials, bought-out parts and components, and works in course of design or construction, in the possession of the Contractor and properly provided by or supplied to the Contractor for the performance of this contract.
The Contractor will prepare and deliver to the Employer within an agreed period, or in default of agreement within such period as the Employer may specify, a list of all such unused and undamaged materials, in addition to materials vested in the Employer, bought-out parts and components and works in the course of design or construction liable to be taken over by or previously belonging to the Employer and will deliver these in accordance with the directions of the Employer.

	P3
	The Employer may use any Equipment to which the Contractor has title to complete the works. The Contractor promptly removes the Equipment from Site when the Project Manager notifies him that the Employer no longer requires it to complete the works.

	P4
	The Contractor provides to the Employer information and other things which the Works Information states he is to provide at the end of the contract.




	
	
92.3
	
Upon expiry or termination of all or any part of the contract, the Contractor provides all reasonable co-operation, assistance and information to the Employer (and to any replacement contractor appointed by the Employer) for a period of up to 6 months from the date of expiry or termination if requested, to the extent necessary to effect an orderly assumption of the works by the Employer or the replacement contractor.

	
	92.4
	Save as otherwise expressly provided in the contract:
· termination or expiry of this contract is without prejudice to any rights, remedies or obligations accrued under the contract prior to termination or expiration and nothing in the contract prejudices the right of either Party to recover any amount outstanding at such termination or expiry and
· termination of this contract does not affect the continuing rights, remedies or obligations of the Employer or the Contractor under clause 8 (Risks and insurance) and clause 92 (Procedures on termination).

	
	92.5
	On the termination of the contract for any reason, the Contractor:
· immediately returns to the Employer all Confidential Information, Personal Data and IP Materials relating to the contract in its possession or in the possession or under the control of any Personnel which was obtained or produced in the course of providing the works;
· immediately delivers to the Employer all property (including materials, documents, information and access keys) provided to the Contractor for the purposes of the contract.  Such property is to be handed back in good working order (allowance to be made for reasonable wear and tear);
· assists and co-operates with the Employer to ensure an orderly transition of the works to any replacement contractor and/or the completion of any work in progress;
· promptly provides all information concerning the works which may reasonably be requested by the Employer for the purposes of adequately understanding the provision of the works or for the purpose of allowing the Employer or any replacement contractor to conduct due diligence.

	
	92.6
	If the Contractor does not immediately return all Confidential Information, Personal Data, IP Materials relating to the contract and property, the Employer may recover possession thereof and the Contractor grants a licence to the Employer or its appointed agents to enter (for the purposes of such recovery) any premises of the Contractor or its Personnel.

	
	92.7
	Where the contract is terminated the Contractor shall provide all reasonable assistance to assist with the orderly transition of the works to a replacement contractor and the provision of information concerning the works which the Employer may request free of charge.

	Payment on termination
	93
93.1
	
The amount due on termination includes (A1)
· an amount due assessed as for normal payments,
· the Defined Cost for Plant and Materials
· which have been delivered and retained by the Employer or 
· to which the Employer owns and of which the Contractor has to accept delivery,
· other Defined Cost reasonably incurred in expectation of completing the whole of the works, and
· any amounts retained by the Employer.


	
	93.2
	The amount due on termination also includes one or more of the following as set out in the Termination Table.

	A2
	The forecast Defined Cost of removing the Equipment.

	A3
	A deduction of the forecast of the additional cost to the Employer of completing the whole of the works.

	A4
	The Employer may charge the Contractor (or may deduct  the same from any amount otherwise due to the Contractor) for any costs reasonably incurred and any reasonable administration costs in respect of the supply of any part of the works by the Employer or a third party if such costs exceed the payment which would otherwise have been payable to the Contractor for such part of the works and provided that the Employer uses its reasonable endeavours to mitigate any additional expenditure in obtaining  replacement works.

	A5
	A deduction of any other sums that the Employer is entitled to deduct under or in connection with the contract (whether arising under any term of this contract or under any statute or rule of law or of equity).




	
	
93.3
	
For the avoidance of doubt the Employer will not be liable on termination for any Contractor loss of profits.



DISPUTE RESOLUTION
Option W 
W1.1	Subject always to the right of either Party to refer any dispute to adjudication as described in clauses W2.1 to W2.31 below, the Parties will attempt in good faith to resolve any dispute or claim arising out of or relating to this contract through negotiations between the respective representatives of the parties having authority to settle the matter, which attempts may include the use of any Alternative Dispute Resolution (ADR) procedure on which the Parties may agree.

W1.2	In the event that the dispute or claim is not resolved by negotiation, or where the Parties have agreed to use an ADR procedure, by the use of such procedure, the dispute shall be referred to arbitration.

W1.3	The Party initiating the arbitration shall give a written Notice of Arbitration to the other party.  The Notice of Arbitration shall specifically state:
	a)	that the dispute is referred to arbitration; and
	b)	the particulars of this contract out of or in relation to which the dispute arises.

W1.4	Unless otherwise agreed in writing by the parties, the arbitration and this clause shall be governed by the provisions of the Arbitration Act 1996.

W1.5	It is agreed between the Parties that for the purposes of the arbitration, the arbitrator shall have the power to make provisional awards as provided for in Section 39 of the Arbitration Act 1996.

W1.6	For the avoidance of doubt it is agreed between the Parties that the arbitration process and anything said, done or produced in or in relation to the arbitration process (including any awards) shall be confidential as between the Parties, except as may be lawfully required in judicial proceedings relating to the arbitration or otherwise.  No report relating to anything said, done or produced in or in relation to the arbitration process may be made beyond the tribunal, the parties, their legal representatives and any person necessary to the conduct of the proceedings, without the concurrence of all the parties to the arbitration.

W2.1	Either Party to this contract may (insofar as the Housing Grants, Construction and Regeneration Act 1996 applies) at any time refer any dispute arising under this contract to adjudication in accordance with this paragraph notwithstanding that any legal proceedings have been commenced in respect of such dispute.

W2.2	Any decision of the Employer, the Project Manager’s instruction or change to the Works Information which is the subject of adjudication shall remain in force until the decision of the Adjudicator.

W2.3	For the purposes of clauses W2.1 – W2.31 the term ‘dispute’ shall include any difference as defined by the Housing Grants, Construction and Regeneration Act 1996.

W2.4	If either Party requires adjudication they shall notify the Adjudicator.  The notice shall:-

	W2.4.1	specify the matter in dispute;

	W2.4.2	set out the principal facts and arguments relating to the dispute; 	and

	W2.4.3	have appended all relevant documents which the party referring the disputes relies upon.

W2.5	A copy of the notice referred to in paragraph W2.4 and the appended relevant documents shall be sent to the other party at the same time.

W2.6	The Adjudicator shall indicate, within four (4) Working Days of receipt of a copy of the notice under paragraph W2.4, his willingness to act.

W2.7	Where the Adjudicator has not indicated his willingness to act in accordance with paragraph W2.6 or where no Adjudicator has been named in the Agreement, either party may apply to the chairman of the Technology and Construction Solicitors Association (‘TeCSA’) for a nomination, in which case, the following procedure will apply:-

	W2.7.1	the application shall be in writing, accompanied by a copy of this contract (without copies of any annexed documents, unless they are relevant to the dispute), a copy of the written notice requiring adjudication, and TeCSA’s appropriate appointment fee;
	
	W2.7.2	the chairman of TeCSA shall endeavour to secure the appointment of an Adjudicator and the referral to him of the dispute within seven (7) Calendar Days from the notice requiring adjudication; and

	W2.7.3	any person so appointed, and not any person named in the Agreement whose readiness or willingness is in question, shall be the Adjudicator.

W2.8	The chairman of TeCSA shall have the power by written notice to the Parties to replace the Adjudicator with another nominated person if and when it appears necessary to him to do so.  The chairman of TeCSA shall consider whether to exercise such power if any party shall represent to him that the Adjudicator is not acting impartially, or that the Adjudicator is physically or mentally incapable of conducting the adjudication, or that the Adjudicator is failing with necessary dispatch to proceed with the adjudication or make his decision. In the event of a replacement under this paragraph, directions and decisions of the previous Adjudicator shall remain in effect unless reviewed and replaced by the new Adjudicator, and all timescales shall be recalculated from the date of the replacement.

W2.9	Where an Adjudicator has already been appointed in relation to another dispute arising out of this contract, the chairman of TeCSA may appoint either the same or a different person as the Adjudicator.

W2.10	Within seven (7) Calendar Days of receipt of the notice referred to in paragraph W2.4, the other Party may submit to the Adjudicator any statement, representations or documents which that Party relies upon relating to the dispute.

W2.11	The scope of the Adjudication shall be the matters identified in the notice requiring adjudication, together with:-
	
	W2.11.1	any further matters which all Parties agree should be within the scope of the Adjudication; and

	W2.11.2	any further matters which the Adjudicator determines must be included in order that the adjudication may be effective and/or meaningful.

W2.12	The Adjudicator may rule upon his own substantive jurisdiction, and as to the scope of the adjudication.

W2.13	The underlying purpose of the adjudication is to resolve disputes between the parties that are within the scope of the adjudication as rapidly and economically as is reasonably possible.

W2.14	Decisions of the Adjudicator shall be binding until the dispute is finally determined by arbitration pursuant to this clause W2 or by agreement.

W2.15	The Adjudicator shall have the power to review and revise any certificates or other things issued or made in accordance with this contract.

W2.16	The Adjudicator shall act fairly and impartially, but shall not be obliged or empowered to act as though he were an arbitrator.

W2.17	The Adjudicator shall establish the procedure and timetable for the adjudication.

W2.18	Without prejudice to the generality of paragraph W2.17, the Adjudicator may if he thinks fit:-

	W2.18.1	require the delivery of written statements of case;

	W2.18.2	require any Party to produce a bundle of key documents, whether helpful or otherwise to that Party’s case, and to draw such inferences as may seem proper from any imbalance in such bundle that may become apparent;

	W2.18.3	require the delivery to him and/or the other Parties of copies of any documents other than documents that would be privileged from production to a court;

	W2.18.4	limit the length of any written or oral submission;

	W2.18.5	require the attendance before him for questioning of any Party or employee or agent of any Party;

	W2.18.6	make site visits;

	W2.18.7	make use of his own specialist knowledge;

	W2.18.8	obtain advice from specialist consultants, provided that at least one of the Parties so requests or consents;

	W2.18.9	meet and otherwise communicate with any Party without the presence of other Parties;

	W2.18.10	make directions for the conduct of the adjudication orally or in writing;

	W2.18.11	review and revise any of his own previous directions;

	W2.18.12	conduct the adjudication inquisitorially, and take the initiative in ascertaining the fact and the law; and

	W2.18.13	reach his decision with or without holding an oral hearing, and with or without having endeavoured to facilitate an agreement between the Parties.

W2.19	The Adjudicator shall exercise such powers with a view of fairness and impartiality, giving each Party a reasonable opportunity, in light of the timetable, of putting his case and dealing with that of his opponent.

W2.20	The Adjudicator may not:-

	W2.20.1	require any advance payment of, or security for, his fees;

	W2.20.2	receive any written submissions from one Party that are not also made available to the other;

	W2.20.3	refuse any Party the right at any hearing or meeting to be represented by any representative of that Party’s choosing who is present;

	W2.20.4	act or continue to act in the face of a conflict of interest; or

W2.21	The Adjudicator shall reach a decision within twenty-eight (28) Calendar Days of referral or such longer period as is agreed by the Parties after the said dispute has been referred to him. The Adjudicator shall be entitled to extend the said period of twenty-eight (28) Calendar Days by up to fourteen (14) Calendar Days with the consent of the Party by whom the dispute was referred.

W2.22	If a Party shall request adjudication, and it is subsequently established that he is not entitled to do so, that Party shall be solely responsible for the Adjudicator’s fees and expenses.

W2.23	Save as aforesaid, the Parties shall be jointly responsible for the Adjudicator’s fees and expenses including those of any specialist consultant appointed under clause W2.18.8. In his decision, the Adjudicator shall have the discretion to make directions with regard to those fees and expenses.  If no such directions are made, the Parties shall bear such fees and expenses in equal shares, and if any Party has paid more that such equal share, that Party shall be entitled to contribution from the other Party accordingly.

W2.24	The Adjudicator may in any decision direct the payment of such compound or simple interest as may be commercially reasonable.

W2.25	All decisions of the Adjudicator shall be in writing and shall include his reasons for his decision.

W2.26	Every decision of the Adjudicator shall be implemented without delay.  The Parties shall be entitled to such reliefs and remedies as are set out in the decision, and shall be entitled to summary enforcement of any such reliefs and remedies, regardless of whether such decision is, or is to be, the subject of any challenge or review.  No Party shall be entitled to raise any right of set-off, counterclaim or abatement in connection with any enforcement proceedings.

W2.27	Neither TeCSA, nor its chairman, nor deputy, nor the Adjudicator nor any employee or agent of any of them shall be liable for anything done or not done in the discharge or purported discharge of his functions as Adjudicator, whether in negligence or otherwise, unless the act or omission is in bad faith.

W2.28	The adjudication and all matters arising in the course of it are and will be kept confidential by the Parties except insofar as necessary to implement or enforce any decision of the Adjudicator or as may be required for the purpose of any subsequent legal proceedings.

W2.29	In the event that any Party seeks to challenge or review any decision of the Adjudicator in any subsequent arbitration, the Adjudicator shall not be joined as a party to, nor shall he be subpoenaed or otherwise required to give evidence or provide his notes in, such arbitration.

W2.30	No Party shall, save in case of bad faith on the part of the Adjudicator, make any application to the courts whatsoever in relation to the conduct of the adjudication or the decision of the Adjudicator until such time as the Adjudicator has made his decision, or refused to make a decision, and until the Party making the application has complied with any such decision.

W2.31	In relation to any matter or thing as to which a decision of the Employer under this contract is by this contract expressed to be final and conclusive, the Adjudicator shall not be entitled to vary or overrule any such decision and the Contractor’s only remedy (if at all) shall be to financial compensation.


SECONDARY OPTION CLAUSES
	Option X2: Changes in the law
Changes in the law



	


X2
X2.1
	


A change in the law of the country in which the Site is located is a compensation event if it occurs after the Contract Date. The Project Manager may notify the Contractor of a compensation event for a change in the law and instruct him to submit quotations. If the effect of a compensation event which is a change in the law is to reduce the total Defined Cost, the Prices are reduced.



Option X13: Performance bond
	Performance bond
	X13
	

	
	X13.1
	The Contractor gives the Employer a performance bond, provided by a bank or insurer which the Project Manager has accepted, for the amount stated in the Contract Data and in the form set out in the Works Information. A reason for not accepting the bank or insurer is that its commercial position is not strong enough to carry the bond. If the bond was not given by the Contract Date, it is given to the Employer within four (4) weeks of the Contract Date. Notwithstanding any other provision of this contract no payments shall become due to the Contractor under this contract while the Contractor remains in default of his obligations under this clause X13.1.



Option X16: Retention
	Retention
	X16
X16.1
	
After the Price for Work Done to Date has reached the retention free amount, an amount is retained in each amount due. Until the earlier of
Completion of the whole of the works and
the date on which the Employer takes over the whole of the works
the amount retained is the retention percentage applied to the excess of the Price for Work Done to Date above the retention free amount.

	
	X16.2
	The amount retained is halved
in the assessment made at Completion of the whole of the works or
in the next assessment after the Employer has taken over the whole of the works if this is before Completion of the whole of the works.
The amount retained remains at this amount until the Defects Certificate is issued. No amount is retained in the assessments made after the Defects Certificate has been issued.




Option Y
Option Y(UK)2: The Housing Grants, Construction and Regeneration Act 1996
	Definitions
	Y(UK)2

	
	Y2.1
	(1) The Act is The Housing Grants, Construction and Regeneration Act 1996 as amended by the Local Democracy, Economic Development and Construction Act 2009.

	
	
	(2) A period of time stated in days is a period calculated in accordance with Section 116 of the Act.

	Dates for payment
	Y2.2
	The date on which a payment becomes due is ten (10) days after the assessment date.

	
	
	The final date for payment is the Relevant Day.

	
	
	The Project Manager’s certificate is the notice of payment to the Contractor specifying the amount of the payment due at the payment due date (the notified sum) and stating the basis on which the amount was calculated.

	Notice of intention to withhold payment
	Y2.3
	If either Party intends to pay less than the notified sum, he notifies the other Party not later than fifteen (15) days (the prescribed period) before the final date for payment by stating the amount considered to be due and the basis on which that sum is calculated.  
A Party does not withhold payment of an amount due under this contract unless he has notified his intention to pay less than the notified sum as required by this contract.

	Suspension of performance
	Y2.4
	If the Contractor exercises his right under the Act to suspend performance, it is a compensation event.



Option Y(UK)3: The Contracts (Rights of Third Parties) Act 1999

	Third party rights
	Y(UK)3

Y3.1
	

A person or organisation who is not one of the Parties may enforce a term of this contract under the Contracts (Rights of Third Parties) Act 1999 only if the term and the person or organisation are stated in the Contract Data.
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