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NHS TERMS AND CONDITIONS FOR THE PROVISION OF SERVICES (CONTRACT

VERSION) HD 030521

The Authority

The National Health Service Commissioning Board (NHS

England)

The Supplier King's College London, Strand, London, WC2R 2LS,
incorporatedin England and Wales by Royal Charter with
registration number RC000297in 1829

Date 8June 2021

Type of Services

STRATEGIC PARTNERSHIP - LEARNING DISABILITY
AND AUTISM PROGRAMME

This Contract is made on the date set out above subject to the terms set out in the schedules
listed below (“Schedules”). The Authority and the Supplier undertake to comply with the
provisions of the Schedules in the performance of this Contract.

The Supplier shall supply to the Authority, and the Authority shall receive and pay for, the
Services on the terms of this Contract.

The Definitions in Schedule 4 apply to the use of all capitalised terms in this Contract.

Schedules
Schedule 1l Key Provisions
Schedule 2 General Terms and Conditions
Schedule 3 Information and Data Provisions
Schedule 4 Definitions and Interpretations
Schedule 5 Specification and Tender Response Document
Schedule 6 Commercial Schedule
Schedule 7 Staff Transfer
Schedule 8 Expert Determination

Signed by the authorised representative of THE AUTHORITY
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Schedule 1

Key Provisions

Guidance: These Key Provisions enable the Authority to complete project specific details and
to add any optional and/or extra provisions applicable to the relevant project.

Standard Key Provisions

1

1.1

1.2

1.3

2.1

3.1

4

4.1

Application of theKeyProvisions

The standard Key Provisions at Clauses 1 to 7 of this Schedule 1 s hall apply to this
Contract.

The optional Key Provisions at Clauses 8 to 24 of this Schedule 1 shall only apply to
this Contract where they have been checked and information completedas applicable.

Extra Key Provisions shall only apply to this Contract where such provisions are set
out at the end of this Schedule 1.

Term

This Contract shall commence on the Commencement Date and the Term of this
Contract shall expire 3 years from the Actual Services Commencement Date. The
Term may be extended in accordance with Clause 15.2 of Schedule 2 provided that

the duration of this Contract shall be no longer than 5 years in total from the
Commencement Date.

Contract Managers
The Contract Managers at the commencement of this Contractare:
3.1.1 for the Authority:

I Head of LeDeR
3.1.2 for the Supplier:

.-
|
Names and addressesfornotices
Notices served under this Contract are to be delivered to:
41.1 for the Authority:
Quarry House, Quarry Hill, Leeds, LS2 7TUE

4.1.2 for the Supplier:

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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Head of Contracts RMID, 3rdfloor, Lavington Street,London, SE1 ONZ

5 Management levels forescalationand dispute resolution
5.1  The management levels at which a Dispute may be dealt with as referred to as part of
the Dispute Resolution Procedure are asfollows:
Level Authority representative Supplier representative
1 I Head of Head of Department
LeDeR
2 I Head Of Health Director of Research
Improvement Grants and Contracts
3 , Senior | Head of Division or
Supplier Relationship Manager | Director of Adminstration
6 Order of precedence
6.1 Subject always to Clause 1.10 of Schedule 4, should there be a conflict between any
other parts of this Contract the order of priority for construction purposesshall be:
6.1.1 the provisions on the front page of this NHS Contract for the Provision of
Services (Contract Version);
6.1.2 Schedule 1: Key Provisions;
6.1.3 Schedule 5: Specification and Tender Response Document (but only in
respect of the Authority’s requirements);
6.1.4 Schedule 2: General Terms and Conditions;
6.1.5 Schedule 6: Commercial Schedule;
6.1.6 Schedule 3: Information Governance Provisions;
6.1.7 Schedule 7: Staff Transfer;
6.1.8 Schedule 4: Definitions andInterpretations;
6.1.9 the order in which all subsequent schedules, if any, appear; and
6.1.10 any other documentation forming part of the Contract in the date order in
which such documentation was created with the more recent documentation
taking precedenceover older documentation to the extent only of any conflict.
6.2 For the avoidance of doubt, the Specification and Tender Response Document shall

include, without limitation, the Authority’s requirements in the form of its specification
and other statements and requirements, the Supplier’s responses, proposals and/or

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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7.1

method statements to meet those requirements, and any clarifications to the Supplier’s
responses, proposals and/or method statements as included as part of Schedule 5.
Should there be a conflict between these parts of the Specification and Tender
Response Document, the order of priority for construction purposes shall be (1) the
Authority’s requirements; (2) any clarification to the Supplier’s responses, proposals
and/or method statements, and (3) the Supplier’s responses, proposals and/or method
statements.

Application of TUPEat the commencementof the provision of Services

The Parties agree that at the commencement of the provision of Services by the
Supplier, TUPE and the Cabinet Office Statement shall not apply so as to transfer the
employment of any employees of the Authority or a Third Party to the Supplier and the
provisions of Schedule 7 shall apply.

Optional Key Provisions

8.1

9.1

10

10.1

11

111

Implementation phase [(dnly applicable to the Contract if this box is checked
and the Scheduleinserted)

Prior to commencement of delivery of the Services, there is an implementation phase
and therefore all references in Schedule 2 to the Implementation Plan shall apply and
the Implementation Plan is set out in Schedule [insert schedule number].

Services Commencement Date (where the Services are to start at a date afterthe
Commencement Date) [(dnly applicable to the Contract if this box is checked
and thedates areinserted in Clause9.1 of this Schedule 1)

The Services Commencement Date shall be 1 June 2021 and the Long Stop Date
referredto in Clause 15.5.1 of Schedule 2 shallbe 1 June 2021.

Induction training L] (onlyapplicableto the Contractif this box is checked)

The Supplier shall ensure that all Staff complete the Authority’s induction training. Al
Staff shall complete the training prior to the Actual Services Commencement Date (or
immediately following the Services Commencement Date where this date is the date
of this Contract) and all new Staff appointed throughout the Term shall also complete
the training. The Supplier shall further ensure that all Staff complete any extra training
that the Authority makes available to its own staff and notifies the Supplier in writing
that it is appropriate for the Staff.

Quality assurance standards [(dnly applicable to the Contract if this box is
checked andthe standards arelisted)

The following quality assurance standards shall apply, as appropriate, to the provision
of the Services: [insert standards].

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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12

12.1

13

13.1

14

141

15

15.1

16

16.1

Different levels and/ortypes of insurancelX (only applicable to the Contract if
thisboxis checked and thetable sets outtherequirements)

The Supplier shall putin place and maintain in force the following ins urances with the
following minimumcover per claim:

Type of insurance required Minimum cover

Employer’s Liability

Public Liability

Professional Indemnity

Further Authority obligations [(dnly applicable to the Contract if this box is
checked andthe Scheduleinserted)

The Authority’s Obligations are set out in Schedule [insert schedule number].

Assignment of Intellectual Property Rights in deliverables, materials and
outputsX (onlyapplicableto the Contract if this boxis checked)

The Supplier confirms and agrees that all Intellectual Property Rights in and to the
deliverables, material and any other output developed by the Supplier as part of the
Services in accordance with the Specification and Tender Response Document, shall
be owned by the Authority. The Supplier hereby assigns with full titte guarantee by
way of present and future assignment all Intellectual Proper ty Rights in and to such
deliverables, material and other outputs. The Supplier shall ensure that all Staff assign
any Intellectual Property Rights they may have in and to such deliverables, material
and other outputs to the Supplier to give effect to Clause 14 of this Schedule 1 and
that such Staff absolutely and irrevocably waive their moral rights in relation to such
deliverables, material and other outputs. Clause 14 of this Schedule 1 shall continue
notwithstanding the expiry or earlier termination of this Contract.

Inclusion of a Change Control Procesd {only applicable to the Contract if this
boxis checked and the Scheduleinserted)

Any changes to this Contract, including to the Services, may only be agreed in
accordance with the Change Control Process set out in Schedule [insert schedule
number].

Authority step-in rightsm)nly applicable to the Contract if this box is checked
and the Scheduleinserted)

If the Supplier is unable to provide the Services then the Authority shall be entitled to
exercise Step In Rights setoutin Schedule [insert schedule number].

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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17

17.1

18

18.1

19

19.1

20

20.1

21

21.1

22

22.1

Grant of lease or licence (ohlly applicable to the Contract if this box ischecked)

Promptly following execution of this Contract, the Supplier shall enter into the
[leasellicence]. Failure to comply with this Key Provision shall be an irremediable
breach of this Contract.

Guarantee [ (onlyapplicableto the Contract if this box is checked)

Promptly following the execution of this Contract, the Supplier shall, if it has not already
delivered an executed deed of guarantee to the Authority, deliver the executed deed
of guarantee to the Authority as required by the procurement process followed by the
Authority. Failure to comply with this Key Provision shall be an irremediable breach of
this Contract.

Supplier as Data Processor X (only applicable to the Contract if this box is
checked)

The Parties acknowledge that the Authority is the Controller and the Supplier is the
Processor in respect of Personal Data Processed under this Contract and that
paragraph 2.2 of Schedule 3 and the provisions of the Data Protection Protocol must
be complied with by the Parties as a termof this Contract.

Purchase Orders X (onlyapplicableto the Contract if this box is checked)

The Authority shall issue a Purchase Order to the Supplier in respect of any Services
to be supplied to the Authority under this Contract. The Supplier shall comply with the
terms of such Purchase Order as a term of this Contract. For the avoidance of doubt,
any actions or work undertaken by the Supplier under this Contract prior to the receipt
of a Purchase Order covering the relevant Services shall be undertaken at the
Supplier’s risk and expense and the Supplier shall only be entitled to invoice for
Services covered by avalid Purchase Order.

Monthly payment profile (dnly applicable to the Contract if this box ischecked)

The payment profile for this Contract shall be monthly in arrears.

Termination for conveniencel(dnly applicable to the Contract if this box is
checked and Clause22.10f this Schedule 1is completed)

The Authority may terminate this Contract by issuing a Termination Notice to the
Supplier at any time on six (6) months’ written notice. Such notice shall not be served
within one (1) year of the Actual Services Commencement Date.

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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22.2

23

23.1

24

24.1

24.2

25

25.1

25.2

25.3

of

Clause 7 Standard Key | A further provision will be inserted as Clause 7.2 as follows:
Provisions (Application

commencement of the
provision of Services)

Should the Authority terminate this Contract in accordance with Clause 22.1 of this
Schedule 1, then the Authority shall pay to the Supplier the termination sum calculated
in accordance with Schedule 6.

Right to terminate following a specified number of material breaches [] (only
applicableto the Contractif this box is checked and Clause 23.1 of this
Schedule 1is completed)

Either Party may terminate this Contract by issuing a Termination Notice to the other
Party if such other Party commits a material breach of this Contract in circumstances
where it is served with a valid Breach Notice having already been served with at least
[two (2)] previous valid Breach Notices within the last twelve (12) calendar month
rolling period as aresult of any previous material breaches of this Contract which are
capable of remedy (whether or not the Party in breach has remedied the breach in
accordance with a Remedial Proposal). The twelve (12) month rolling period is the
twelve (12) months immediately preceding the date of the [third] Breach Notice.

Expert Determination [J (onlyapplicableto the Contractif thisboxis checked)

Any Dispute between the Authority and the Supplier shall be dealt in accordance with
the expert determination process as specified at Schedule 8.

For the avoidance of doubt, where this Clause 24 of this Schedule 1 is checked, all
Disputes shall be dealt in accordance with Clause 24.1 of this Schedule 1 above and
the entirety of Clause 22 of Schedule 2 shall be deemed not to apply and deleted inits
entirety fromthis Contract.

Extra Key Provisions

The Supplier and Authority will look to work together and approve the format of any
publication under this Contract in advance and where appropriate preview any
materials to ensure accuracy and balance.

All publications delivered under this contract by the Supplier will be subject to factual
accuracy checking by the Authority prior to submission for publication irrespective of
the place of publication. Any such publication may be delayed at the option of the
Authority until its concerns have been addressed. No publication, data or information
about or pertaining to the work under the Contract may be generally shared or
disclosed by the Supplier without the prior written consent of the Authority.

The Parties have agreed the following derogations from the Standard Key Provisions
above in this Schedule and the Information and Data Provisions at Schedule 3 as being
changes needed to reflect of the nature and circumstances of the arrangements
provided for within the Contract between them:

TUPE at the| 72 f[the employees identified by the University of Bristol (being

the 0.6 data analyst and 0.2 person with lived experience) claim,
or it is determined, that their contract of employment has been
transferred from the University of Bristol to the Supplier pursuant

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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to TUPE then the Authority shall indemnify and keep the Supplier,
indemnified against, any loss, damages, costs, expenses
(including without limitation legal costs and expenses) that arise
or result from these employees transferring to the Supplier up to
a maximum amount of |- The Authority confirms that this
indemnity figure will be attributable to any legal claims including
any settlement agreed/ made to resolve said claims.

Clause 14 Standard Key
Provisions (Intellectual
Property)

The following provisions shall apply as if they were inserted at
the end of Clause 14:

14.2 Nothing in this Agreement shall affect the ownership of
Intellectual Property Rights existing prior to this Contract or
generated outside of the Services under this Contract
(‘Background IP’).

14.3 All Intellectual Property Rights in and to the deliverables,
material and any other output developed by the Supplier as part
of the Services in accordance with the Specification, shall be
owned by the Authority.

14.4 The Authority grants the Supplier anon-exclusive, royalty
free, irrevocable license to use the deliverables under this
Contract for its further research and teaching purposes
including academic publications. For the avoidance of doubt,the
deliverables under this Contract shall exclude each Party’s
Background IP.

14.5 The Authority shall acknowledge the Supplier and its
academics role in the annual report and deliverables, material
and other public outputs relating to the LeDeR Pr ogramme
under the Contract.

Schedule 3 — Insert new
Clause 3.8

Insert a new Clause 3.8 in Schedule 3 as follows:

neither Party shall use the other’s name, crest, logo or
trademarks, or the name of any of its staff or students, nor imply
their identity, without the express written permission of that Party
or individual, except that nothing in this clause shall restrict,
delay, impede or prevent a Party from using the other Party’s
name when making disclosures required by law.

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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Schedule 2

General Terms and Conditions

Contents
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Provision of Services

Premises, locations and access

Cooperation with third parties

Use of Authority equipment

Staff and Lifescience Industry Accredited Credentialing Register
Business continuity

The Authority’s obligations

Contract management

Price and payment

. Warranties

. Intellectual property
. Indemnity

. Limitation of liability

Insurance

. Term and termination

. Consequences of expiry or early termination of this Contract

. Staff information and the application of TUPE at the endof the Contract
. Complaints

. Sustainable development

Electronic services information

. Change management
. Dispute resolution
. Force majeure

Records retention and rightof audit

. Conflicts of interest and the prevention of fraud
. Equality and human rights

. Notice

. Assignment, novation and Sub-contracting

. Prohibited Acts

. General

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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1

1.1

1.2

1.3

14

1.5

1.6

1.7

Provision of Services

The Authority appoints the Supplier and the Supplier agrees to provide the Services:

111 promptly and in any event within any time limits as may be set out in this
Contract;

1.1.2 in accordance with all other provisions of this Contract;

1.1.3 with reasonable skill and care and in accordance with any quality assurance

standards as set out in the Key Provisions and/or the Specification and
Tender Response Document;

1.14 in accordance with the Law and with Guidance;
1.1.5 in accordance with Good Industry Practice;
1.1.6 in accordance with the Policies; and

1.1.7 in a professional and courteous manner.

In complying with its obligations under this Contract, the Supplier shall, and shall
procure that all Staff shall, act in accordance with the NHS values as set out in the
NHS Constitution from time to time.

The Supplier shall comply with the Implementation Requirements (if any) in
accordance with any timescales as may be set out in the Specification and Tender
Response Document. Without limitation to the foregoing provisions of this Clause 1.2
of this Schedule 2, the Supplier shall, if specified in the Key Provisions, implement the
Services fully in accordance with the Implementation Plan. If the Implementation Plan
is an outline plan, the Supplier shall, as part of implementation, develop the outline
plan into a full plan and agree this with the Authority. Once this is agreed, the Supplier
shall comply with the full ImplementationPlan.

The Supplier shall commence delivery of the Services on the Services
Commencement Date.

The Supplier shall comply fully with its obligations set out in the Specification and
Tender Response Document, including without limitation the KPIs.

The Supplier shall ensure that all relevant consents, authorisations, licences and
accreditations required to provide the Services are in place at the Actual Services
Commencement Date and are maintained throughout the Term.

If the Services, or any part of them, are regulated by any regulatory body, the Supplier
shall ensure that a the Actual Services Commencement Date it has in place all
relevant registrations and shall maintain such registrations d uring the Term. The
Supplier shall notify the Authority forthwithin writing of any changes to such registration

or any other matter relating to its registration that would affect the delivery or the quality
of Services.

The Supplier shall notify the Authority forthwithin writing:

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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1.8

1.9

1.10

1.11

1.12

2.1

1.7.1 of any pending inspection of the Services, or any part of them, by a regulatory
body immediately upon the Supplier becoming aware of such inspection; and

1.7.2 of any failure of the Services, or any part of them, to meet the quality
standards required by a regulatory body, promptly and in any event within
two (2) Business Days of the Supplier becoming aware of any such failure.
This shall include without limitation any informal feedback received during or
following an inspection raising concerns of any nature regarding the provision
of the Services.

Following any inspection of the Services, or any part of them, by a regulatory body, the
Supplier shall provide the Authority with a copy of any report or other communication
published or provided by the relevant regulatory body in relation to the provision of the
Services.

Upon receipt of notice pursuant to Clause 1.7 of this Schedule 2 or any report or
communication pursuant to Clause 1.8 of this Schedule 2, the Authority shall be
entitled to request further information from the Supplier and/or a meeting with the
Supplier, and the Supplier shall cooperate fully with any such request.

Where applicable, the Supplier shall implement and comply with the Policies on
reporting and responding to all incidents and accidents, including serious incidents
requiring investigation, shall complete the Authority’s incident and accident forms in
accordance with the Policies and provide reasonable support and information as
requested by the Authority to help the Authority deal with any incident or accident
relevant to the Services. The Supplier shall ensure that its Contract Manager informs
the Authority’s Contract Manager in writing forthwith upon (a) becoming aware that any
serious incidents requiring investigation and/or notifiable accidents have occurred; or
(b) the Supplier’s Contract Manager having reasonable cause to believe any serious
incidents and/or notifiable accidents requiring investigation have occurred. The
Supplier shall ensure that its Contract Manager informs the Authority’s Contract
Manager in writing within forty eight (48) hours of all other incidents and/or accidents
that have or may have an impact on the Services.

Should the Authority be of the view, acting reasonably, that the Supplier can no longer
provide the Services, then without prejudice to the Authority’s rights and remedies
under this Contract, the Authority shall be entitled to exercise its Step In Rights if the
Key Provisionsrefer to the Authority having such rights under this Contract.

The Supplier shall be relieved from its obligations under this Contract to the extent that
it is prevented from complying with any such obligations due to any acts, omissions or
defaults of the Authority. To qualify for such relief, the Supplier must notify the Authority
promptly (and in any event within five (5) Business Days) in writing of the occurrence
of such act, omission, or default of the Authority together with the potential impact on
the Supplier’s obligations.

Premises,locations andaccess

The Services shall be provided at such Authority premises and at such locations within
those premises, as may be set out in the Specification and Tender Response
Document or as otherwise agreed by the Parties in writing (* Premises and
Locations”).

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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2.2

2.3

2.4

2.5

3.1

4.1

Subject to the Supplier and its Staff complying with all relevant Policies applicable to
such Premises and Locations, the Authority shall grant reasonable access to the
Supplier and its Staff to such Premises and Locations to enable the Supplier to provide
the Services.

Subject to Clause 2.4 of this Schedule 2, any access granted to the Supplier and its
Staff under Clause 2.2 of this Schedule 2 shall be non-exclusive and revocable. Such
access shall not be deemed to create any greater rights or interest than so granted (to
include, without limitation, any relationship of landlord and tenant) in the Premises and
Locations. The Supplier warrants that it shall carry out all such reasonable further acts
to give effectto this Clause 2.3 of this Schedule 2.

Where, in order to provide the Services, the Supplier requires any greater rights to use
or occupy any specific Premises and Locations over and above such reasonable
access rights granted in accordance with Clause 2.2 and Clause 2.3 of this Sche dule
2, such further rights shall be limited to any rights granted to the Supplier by the
Authority in accordance with any licence and/or lease entered into by the Supplier in
accordance with the Key Provisions.

Where it is provided for by aspecific mechanism set out in the Specification and Tender
Response Document, the Authority may increase, reduce or otherwise vary the
Premises and Locations in accordance with such mechanism subject to the provisions
of any licence or lease entered into by the Parties as referred to at Clause 2.4 of this
Schedule 2. Where there is no such specific mechanism set out in the Specification
and Tender Response Document, any variations to the Premises and Locations where
the Services are to be provided shall be agreed by the Parties in accordance with
Clause 21 of this Schedule 2. If agreement cannot be reached the matter shall be
referred to, and resolved in accordance with, the Dispute Resolution Procedure.

Cooperationwith third parties

The Supplier shall, as reasonably required by the Authority, cooperate with any other
service providers to the Authority and/or any other third parties as may be relevant in
the provision of the Services.

Use of Authorityequipment

Unless otherwise set out in the Specification and Tender Response Document or
otherwise agreed by the Parties in writing, any equipment or other items provided by
the Authority for use by the Supplier:

4.1.1 shall be provided at the Authority’s sole discretion;

4.1.2 shall be inspected by the Supplier in order that the Supp lier can confirm to
its reasonable satisfaction that such equipment and/or item is fit for its
intended use and shall not be used by the Supplier until it has satisfied itself
of this;

4.1.3 must be returned to the Authority within any agreed timescales for such
return or otherwise uponthe request of the Authority; and

4.1.4 shall be used by the Supplier a the Supplier’s risk and the Supplier shall
upon written request by the Authority reimburse the Authority for any loss or

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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5.1

5.2

5.3

54

55

5.6

5.7

damage relating to such equipment or other items caused by the Supplier
(fair wear and tear exempted).

Staff and LifescienceIndustry Accredited Credentialing Reqister

Subject to the requirements of this Contract and any Law, the Supplier shall be entirely
responsible for the employment and conditions of service of Staff. The Supplier shall
ensure that such conditions of employment are consistent with its obligations under
this Contract.

The Supplier will employ sufficient Staff to ensure that it complies with its obligations
under this Contract. This will include, but not be limited to, the Supplier providing a
sufficient reserve of trained and competent Staff to provide the Services during Staff
holidays or absence.

The Supplier shall use reasonable endeavours to ensure the continuity of all Staff in
the provision of the Services and, where any member of Staff is designated as key to
the provision of the Services as set out in the Specification and Tender Response
Document or as otherwise agreed between the Parties in writing, any redeployment
and/or replacement of such member of Staff by the Supplier shall be subject to the
prior written approval of the Authority, such approval not to be unreasonabl y withheld
or delayed.

The Supplier shall ensure that all Staff are aware of, and at all imes comply with, the
Policies.

The Supplier shall:

5.5.1 employ only those Staff who are careful, skilled and experienced in the duties

required of them;

5.5.2 ensure that every member of Staff is properly and sufficiently trained and
instructed;

55.3 ensure all Staff have the qualifications to carry out their duties;

554 maintain throughout the Term all appropriate licences and registrations with

any relevant bodies (at the Supplier’s expense) in respect of the Staff;and

555 ensure all Staff comply with such registration, continuing professiona

development and training requirements or recommendations appropriate
their role including those from time to time issued by the Department of
Health or any relevant regulatory body or any industry body in relation to such
Staff.

The Supplier shall not deploy in the provision of the Services any person who has
suffered from, has signs of, is under treatment for, or who is suffering from any medical
condition which is known to, or does potentially, place the health and safety of the
Authority’s staff, patients, service users or visitors at risk unless otherwise agreed in
writing with the Authority.

The Supplier shall ensure that all potential Staff or persons performing any of the
Services during the Term who may reasonably be expected in the course of performing
any of the Services under this Contract to have access to or come into contact with

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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5.8

5.9

5.10

511

children or other vulnerable persons and/or have access to or come into contact with
persons receiving health care services:

5.7.1 are questioned concerning their Convictions; and

5.7.2 obtain appropriate disclosures from the Disclosure and Barring Service (or
other appropriate body) as required by Law and/or the Po licies before the
Supplier engages the potential staff or persons in the provision of the
Services.

The Supplier shall take all necessary steps to ensure that such potential staff or
persons obtain standard and enhanced disclosures from the Disclosure an d Barring
Service (or other appropriate body) and shall ensure all such disclosures are kept up
to date. The obtaining of such disclosures shall be at the Supplier’s cost and expense.

The Supplier shall ensure that no person is employed or otherwise engaged in the
provision of the Services without the Authority’s prior written consent if:

59.1 the person has disclosed any Convictions upon being questioned about their
Convictionsin accordance with Clause 5.7.1 of this Schedule 2;

5.9.2 the person is found to have any Convictions following receipt of standard
and/or enhanced disclosures from the Disclosure and Barring Service (or
other appropriate body) in accordance with Clause 5.7.2 of this Schedule 2;
or

5.9.3 the person fails to obtain standard and/or enhanced disclosu res from the
Disclosure and Barring Service (or other appropriate body) upon request by
the Supplier in accordance with Clause 5.7.2 of this Schedule2.

In addition to the requirements of Clause 5.7 to Clause 5.9 of this Schedule 2, where
the Services are or include regulated activities as defined by the Safeguarding
Vulnerable Groups Act 2006 the Supplier:

5.10.1 warrants that it shall comply with all requirements placed on it by the
Safeguarding Vulnerable Groups Act2006;

5.10.2 warrants that at all times it has and will have no reason to believe that any
member of Staff is barred in accordance with the Safeguarding Vulnerable
Groups Act 2006; and

5.10.3 shall ensure that no person is employed or otherwise engaged in the
provision of the Services if that person is barred from carrying out, or whose
previous conduct or records indicate that they would not be suitable to carry
out, any regulated activities as defined by the Safeguarding Vulnherable
Groups Act 2006 or may present arisk to patients, service users or any other
person.

The Supplier shall ensure that the Authority is kept advised at all times of any member
of Staff who, subsequent to their commencement of employment as a member of Staff
receives a Conviction or whose previous Convictions become known to the Supplier
or whose conduct or records indicate that they are not suitable to carry out any
regulated activities as defined by the Safeguarding Vulnerable Groups Act 2006 or
may present arisk to patients, service users or any other person. The Supplier shall
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5.12

5.13

5.14

6.1

6.2

6.3

only be entitled to continue to engage or employ such member of Staff with the
Authority’s written consent and with such safeguards beingput in place as the Authority
may reasonably request. Should the Authority withhold consent the Supplier shall
remove such member of Staff fromthe provision of the Services forthwith.

The Supplier shall immediately provide to the Authority any information that the
Authority reasonably requests to enable the Authority to satisfy itself that the
obligations set out in Clause 5.7 to Clause 5.11 of this Schedule 2 have been met.

The Authority may at any time request that the Supplier remove and replace any
member of Staff from the provision of the Services, provided always that the Authority
will act reasonably in making such a request. Prior to making any such request the
Authority shall raise with the Supplier the Authority’s concerns regarding the member
of Staff in question with the aim of seeking a mutually agreeable resolution. The
Authority shall be under no obligation to have such prior discussion should the
Authority have concernsregarding patient or service user safety.

Unless otherwise confirmed by the Authority in writing, the Supplier shall ensure full
compliance (to include with any implementation timelines) with any Guidance issued
by the Department of Health and Social Care and/or any requirements and/or Policies
issued by the Authority (to include as may be set out as part of any procurement
documents leading to the award of this Contract) in relation to the ado ption of, and
compliance with, any scheme or schemes to verify the credentials of Supplier
representatives that visit NHS premises (to include use of the Lifescience Industry
Accredited Credentialing Register). Once compliance with any notified implementation
timelines has been achieved by the Supplier, the Supplier shall, during the Term,
maintain the required level of compliance in accordance with any such Guidance,
requirements and Polices.

Business continuity

The Supplier shall use reasonable endeavours to ensure its Business Continuity Plan
operates effectively alongside the Authority’s business continuity plan where relevant
to the provision of the Services. The Supplier shall also ensure that its Business
Continuity Plan complies on an ongoing basis with any specific business continuity
requirements, as may be set out in the Specification and Tender Response
Document.

Throughout the Term, the Supplier will ensure its Business Continuity Plan provides
for continuity during a Business Continuity Event. The Supplier confirms and agrees
such Business Continuity Plan details and will continue to detail robust arrangements
that are reasonable and proportionate to:

6.2.1 thecriticality of this Contractto the Authority; and
6.2.2 the size and scope of the Supplier’s business operations,

regarding continuity of the provision of the Services during and following a Business
Continuity Event.

The Supplier shall test its Business Continuity Plan at reasonable intervals, and in any
event no less than once every twelve (12) months or such other period as may be
agreed between the Parties taking into account the criticality of this Contract to the
Authority and the size and scope of the Supplier’s business operations. The Supplier
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6.4

6.5

6.6

7.1

7.2

7.3

7.4

8.1

shall promptly provide to the Authority, at the Authority’s written request, copies of its
Business Continuity Plan, reasonable and proportionate documentary evidence that
the Supplier tests its Business Continuity Plan in accordance with the requirements of
this Clause 6.3 of this Schedule 2 and reasonable and proportionate information
regarding the outcome of such tests. The Supplier shall provide to the Authority a copy
of any updated or revised Business Continuity Plan within fourteen(14) Business Days
of any material update or revision to the Business Continuity Plan.

The Authority may suggest reasonable and proportionate amendments to the Supplier
regarding the Business Continuity Plan at any time. Where the Supplier, acting
reasonably, deems such suggestions made by the Authority to be relevant and
appropriate, the Supplier will incorporate into the Business Continuity Plan all such
suggestions made by the Authority in respect of such Business Continuity Plan.
Should the Supplier not incorporate any suggestion made by the Authority into such
Business Continuity Plan it will explain the reasons for not doing so to the Authority.

Should a Business Continuity Event occur at any time, the Supplier shall implement
and comply with its Business Continuity Plan and provide regular written reports to the
Authority on such implementation.

During and following a Business Continuity Event, the Supplier shall use reasonable
endeavours to continue to provide the Services in accordance with this Contract.

The Authority’s obligations

Subject to the Supplier providing the Services in accordance with this Contract, the
Authority will pay the Supplier for the Services in accordance with Clause 9 of this
Schedule 2.

The Authority shall, as appropriate, provide copies of or give the Supplier access to
such of the Policies that are relevantto the provision of the Services.

The Authority shall comply with the Authority’s Obligations, as may be referred to in
the Key Provisions.

The Authority shall provide the Supplier with any reasonable and proportionate
cooperation necessary to enable the Supplier to comply with its obligations under this
Contract. The Supplier shall at all times provide reasonable advance written notification
to the Authority of any such cooperation necessar y in circumstances where such
cooperation will require the Authority to plan for and/or allocate specific resources in
order to provide such cooperation.

Contract management

Each Party shall appoint and retain a Contract Manager who shall be the primary p oint
of contact for the other Party in relation to matters arising from this Contract. Should
the Contract Manager be replaced, the Party replacing the Contract Manager shall
promptly inform the other Party in writing of the name and contact details for t he new
Contract Manager. Any Contract Manager appointed shall be of sufficient seniority
and experience to be able to make decisions on the day to day operation of the
Contract. The Supplier confirms and agrees that it will be expected to work closely
and cooperate fully with the Authority’s Contract Manager.
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8.2

8.3

8.4

8.5

Each Party shall ensure that its representatives (to include, without limitation, its
Contract Manager) shall attend review meetings on a regular basis to review the
performance of the Supplier under this Contract and to discuss matters arising
generally under this Contract. Each Party shall ensure that those attending such
meetings have the authority to make decisions regarding the day to day operation of
the Contract. Review meetings shall take place at the frequency specified in the
Specification and Tender Response Document. Should the Specification and Tender
Response Document not state the frequency, then the first such meeting shall take
place on a date to be agreed on or around the end of t he first month after the
Commencement Date. Subsequent meetings shall take place a monthly intervals or
as may otherwise be agreed in writing between the Parties.

Two weeks prior to each review meeting (or a such time and frequency as may be
specified in the Specification and Tender Response Document) the Supplier shall
provide a written contract management report to the Authority regarding the provision
of the Services and the operation of this Contract. Unless otherwise agreed by the
Parties in writing, such contract management report shall contain:

8.3.1 details of the performance of the Supplier when assessed in accordance with
the KPIs since the last such performance report;

8.3.2 details of any complaints from or on behalf of patients or other service users,
their nature and the way in which the Supplier has responded to such
complaints since the last review meeting written report;

8.3.3 the information specified in the Specification and Tender Response
Document;
8.3.4 a status report in relation to the implementation o f any current Remedial

Proposals by either Party; and
8.3.5 such other information as reasonably required by the Authority.

Unless specified otherwise in the Specification and Tender Response Document, the
Authority shall take minutes of each review meeting and shall circulate draft minutes
to the Supplier within a reasonable time following such review meeting. The Supplier
shall inform the Authority in writing of any suggested amendments to the minutes within
five (5) Business Days of receipt of the draft minutes. If the Supplier does not respond
to the Authority within such five (5) Business Days the minutes will be deemed to be
approved. Where there are any differences in interpretation of the minutes, the Parties
will use their reasonable endeavours to reach agreement. If agreement cannot be
reached the matter shall be referred to, and resolved in accordance with, the Dispute
Resolution Procedure.

The Supplier shall provide such management information as the Authority may request
from time to time within seven (7) Business Days of the date of the request. The
Supplier shall supply the management information to the Authority in suchform as may
be specified by the Authority and, where requested to do so, the Supplier shall also
provide such management information to another Contracting Authority, whose role it
is to analyse such management information in accordance with UK government policy
(to include, without limitation, for the purposes of analysing public sector expenditure
and planning future procurement activities) (“Third Party Body”). The Supplier
confirms and agrees that the Authority may itself provide the Third Party Body with
management information relating to the Services purchased, any payments made
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8.6

8.7

8.8

9.1

9.2

9.3

under this Contract, and any other information relevant to the operation of this
Contract.

Upon receipt of management information supplied by the Supplier to the Authority
and/or the Third Party Body, or by the Authority to the Third Party Body, the Parties
hereby consenttothe Third Party Body and the Authority:

8.6.1 storing and analysing the management information and producing statistics;
and
8.6.2 sharing the management information or any statistics produced using the

management information with any other Contracting Authority.

If the Third Party Body and/or the Authority shares the management information or any
other information provided under Clause 8.6 of this Schedule 2, any Contracting
Authority receiving the management information shall, where such management
information is subject to obligations of confidence under this Contract and such
management information is provided direct by the Authority to such Contracting
Authority, be informed of the confidential nature of that information by the Authority
and shall be requested by the Authority not to disclose it to any body that is not a
Contracting Authority (unlessrequired to do so by Law).

The Authority may make changes to the type of management information which the
Supplier is required to supply and shall give the Supplier at least one (1 ) month’s
written notice of any changes.

Price and payment

The Contract Price shall be calculated as set out in the Commercial Schedule.

Unless otherwise stated in the Commercial Schedule the Contract Price:

9.2.1 shall be payable fromthe Actual Services Commencement Date;
9.2.2 shall remain fixed during the Term; and
9.2.3 is the entire price payable by the Authority to the Supplier in respect of the

Services and includes, without limitation, any royalties, licence fees, supplies
and all consumables used by the Supplier, travel costs, accommodation
expenses, the cost of Staff and all appropriate taxes (excluding VAT), duties
and tariffs and any expenses arising from import and export administration.

Unless stated otherwise inthe Commercial Schedule:

9.3.1 where the Key Provisions confirm that the payment profile for this Contract
is monthly in arrears, the Supplier shall invoice the Authority, within fourteen
(14) days of the end of each calendar month, the Contract Price in respect of
the Services provided in compliance with this Contract in the preceding
calendar month; or

9.3.2 where Clause 9.3.1 of this Schedule 2 does not apply, the Supplier shall
invoice the Authority for Services at any time following completion of the
provision of the Services in compliance with this Contract.
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9.4

9.5

9.6

9.7

9.8

9.9

9.10

Each invoice shall contain such information and be addressed to such individual as
the Authority may inform the Supplier from time to time.

The Contract Price is exclusive of VAT, which, if properly chargeable, the Authority
shall pay at the prevailing rate subject to receipt from the Supplier of a valid and
accurate VAT invoice. Such VAT invoices shall show the VAT calculations as a
separate line item.

The Authority shall verify and pay each valid and undisputed invoice received in
accordance with Clause 9.3 of this Schedule 2 within thirty (30) days of receipt of such
invoice at the latest. However, the Authority shall use its reasonable endeavours to
pay such undisputed invoices sooner in accordance with any applicable government
prompt payment targets. If there is undue delay in verifying the invoice in accordance
with this Clause 9.5 of this Schedule 2, the invoice shall be regarded as valid and
undisputed for the purposes this Clause 9.5 after areasonable time has passed.

Where the Authority raises a query with respect to an invoice the Parties shall liaise
with each other and agree a resolution to such query within thirty (30) days of the query
being raised. If the Parties are unable to agree a resolution within thirty (30) days the
guery shall be referred to dispute resolution in accordance with the Dispute Resolution
Procedure. For the avoidance of doubt, the Authority shall not be in breach of any of
any of its payment obligations under this Contract in relation to any queried or disputed
invoice sums unless the process referred to in this Clause 9.6 of this Schedule 2 has
been followed and it has been determined that the queried or disputed invoice amount
is properly due to the Supplier and the Authority has then failed to pay such sum within
a reasonable period following such determination.

The Supplier shall pay to the Authority any service credits and/or other sums and/or
deductions (to include, without limitation, deductions relating to a reduction in the
Contract Price) that may become due in accordance with the provisions of the
Specification and Tender Response Document. For the avoidance of doubt, the
Authority may invoice the Supplier for such sums or deductions at any time in the event
that they have not automatically been credited to the Authority in accordance with the
provisions of the Specification and Tender Response Document. Such invoice shallbe
paid by the Supplier within 30 days of the date of suchinvoice.

The Authority reserves the right to set-off:

9.8.1 any monies due to the Supplier fromthe Authority as against any monies due
to the Authority fromthe Supplier under this Contract; and

9.8.2 any monies due to the Authority fromthe Supplier as against any monies due
to the Supplier fromthe Authority under this Contract.

Where the Authority is entitled to receive any sums (including, without limitation, any
costs, charges or expenses) from the Supplier under this Contract, the Authority may
invoice the Supplier for such sums. Such invoices shall be paid by the Supplier wit hin
30 days of the date of suchinvoice.

If a Party fails to pay any undisputed sum properly due to the other Party under this
Contract, the Party due such sum shall have the right to charge interest on the overdue
amount at the applicable rate under the Late Payment of Commercial Debts (Interest)
Act 1998, accruing on a daily basis from the due date up to the date of actual payment,
whether before or after judgment.
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10 Warranties

10.1 The Supplier warrants and undertakes that:

10.1.1

10.1.2

10.1.3

10.1.4

10.1.5

10.1.6

10.1.7

10.1.8

10.1.9

10.1.10

it has, and shall ensure its Staff shall have, and shall maintain throughout the
Term, all appropriate licences and registrations with the relevant bodies to
fulfilits obligations under this Contract;

it has all rights, consents, authorisations, licences and accreditations
required to provide the Services and shall maintain such consents,
authorisations, licences and accreditations throughout the Term;

it has and shall maintain a properly documented system of quality controls
and processes covering all aspects of its obligations under this Contract
and/or under Law and/or Guidance and shall at all times comply with such
quality controls and processes;

it shall not make any significant changes to its system of quality controls and
processes in relation to the Services without notifying the Authority in writing
at least twenty one (21) days in advance of such change (such notice to
include the details of the consequences which follow such change being
implemented);

where any act of the Supplier requires the notification to and/or approval by
any regulatory or other competent body in accordance with any Law and
Guidance, the Supplier shall comply fully with such notification and/or
approval requirements;

receipt of the Services by or on behalf of the Authority and use of the
deliverables or of any other item or information supplied or made available to
the Authority as part of the Services will not infringe any third party rights, to
include without limitation any Intellectual Property Rights;

it will comply with all Law, Guidance, Policies and the Supplier Code of
Conductin so far as is relevant to the provision of the Services;

it will provide the Services using reasonable skill and care and in accordance
with Good Industry Practice and shall fulfil all requirements of this Contract
using appropriately skilled, trained and experienced staff;

unless otherwise set out in the Specification and Tender Response
Document and/or as otherwise agreed in writing by the Parties, it has and/or
shall procure all resources, equipment, consumables and other items and
facilities required to provide the Services;

without limitation to the generality of Clause 10.1.7 of this Schedule 2, it shall
comply with all health and safety processes, requirements safeguards,
controls, and training obligations in accordance with its own operational
procedures, Law, Guidance, Policies, Good Industry Practice, the
requirements of the Specification and Tender Response Document and any
notices or instructions given to the Supplier by the Autho rity and/or any
competent body, as relevant to the provision of the Services and the
Supplier's access to the Premises and Locations in accordance with this
Contract;
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10.1.11

10.1.12

10.1.13

10.1.14

10.1.15

10.1.16

10.1.17

10.1.18

10.1.19

without prejudice to any specific notification requirements set out in this
Contract, it will promptly notify the Authority of any health and safety hazard
which has arisen, or the Supplier is aware may arise, in connection with the
performance of the Services and take such steps as are reasonably
necessary to ensure the health and safety of persons likely to be affected by
such hazards;

any equipment it uses in the provision of the Services shall comply with all
relevant Law and Guidance, be fit for its intended purpose and maintained
fully in accordance with the manufacturer’s specification and shall remain the
Supplier’s risk and responsibility at all times;

unless otherwise confirmed by the Authority in writing (to include, without
limitation, as part of the Specification and Tender Response Document), it
will ensure that any products purchased by the Supplier partially or wholly for
the purposes of providing the Services will comply with requirements five (5)
to eight (8), as set out in Annex 1 of the Cabinet Office Procurement Policy
Note - Implementing Article 6 of the Energy Efficiency Directive (Action Note
07/14 3rd June 2014), to the extent such requirements apply to the relevant
products being purchased;

it shall use Good Industry Practice to ensure that any information and
communications technology systems and/or related hardware and /or
software it uses are free from corrupt data, viruses, worms and any other
computer programs or code which might cause harm or disruption to the
Authority's information and communications technology systems;

it shall: (i) comply with all relevant Law and Guidance and shall use Good
Industry Practice to ensure that there is no slavery or human trafficking in its
supply chains; and (ii) notify the Authority immediately if it becomes aware of
any actual or suspected incidents of slavery or human trafficking in its supply
chains;

it shall at all imes conduct its business in a manner that is consistent with
any anti-slavery Policy of the Authority and shall provide to the Authority any
reports or other information that the Authority may request as evidence of the
Supplier’'s compliance with this Clause 10.1.16 and/or as may be requested
or otherwise required by the Authority in accordance with its anti-slavery
Policy;

it will fully and promptly respond to all requests for information and/or
requests for answers to questions regarding this Contract, the provision of
the Services, any complaints and any Disputes at the frequency, in the
timeframes and in the format as requested by the Authority from time to time
(acting reasonably);

all information included within the Supplier’s responses to any documents
issued by the Authority as part of the procurement relating to the award of
this Contract (to include, without limitation, as referred to in the Specification
and Tender Response Document and Commercial Schedule ) and all
accompanying materials isaccurate;

it has the right and authority to enter into this Contract and that it has the
capability and capacity to fulfil its obligations under this Contract;
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10.2

10.3

10.4

10.5

10.1.20 it is a properly constituted entity and it is fully empowere d by the terms of its
constitutional documents to enter into and to carry out its obligations under
this Contract and the documentsreferred to in this Contract;

10.1.21  all necessary actions to authorise the execution of and performance of its
obligations under this Contract have been taken before such execution;

10.1.22 there are no pending or threatened actions or proceedings before any court
or administrative agency which would materially adversely affect the financial
condition, business or operations of the Supplier;

10.1.23 there are no material agreements existing to which the Supplier is a party
which preventthe Supplier fromentering into or complying with this Contract;

10.1.24 it has and will continue to have the capacity, funding and cash flow to meet
all its obligations under this Contract; and

10.1.25 it has satisfied itself as to the nature and extent of the risks assumed by it
under this Contract and has gathered all information necessary to perform its
obligations under this Contract and all other obligations assumed by it.

The Supplier warrants that all information, data and other records and documents
required by the Authority as set out in the Specification and Tender Response
Document shall be submitted to the Authority in the format and in accordance with any
timescales setout in the Specification and Tender Response Document.

Without prejudice to the generality of Clause 10.2 of this Schedule 2, the Supplier
acknowledges that a failure by the Supplier following the Actual Services
Commencement Date to submit accurate invoices and other information on time to the
Authority may result in the commissioner of health services, or other entity responsible
for reimbursing costs to the Authority, delaying or failing to make relevant payments to
the Authority. Accordingly, the Supplier warrants that, from the Actual Services
Commencement Date, it shall submit accurate invoices and other information on time
to the Authority.

The Supplier warrants and undertakes to the Authority that it shall comply with any
eProcurement Guidance as it may apply to the Supplier and shall carry out all
reasonable acts required of the Supplier to enable the Authority to comply with such
eProcurement Guidance.

The Supplier warrants and undertakes to the Authority that, as a the Commencement
Date, it has notified the Authority in writing of any Occasions of Tax Non -Compliance
or any litigation that it is involved in that is in connection with any Occasions of Tax
Non-Compliance. If, a any point during the Term, an Occasion of Tax Non -Compliance
occurs, the Supplier shall:

10.5.1 notify the Authority in writing of such fact within five (5) Business Days of its
occurrence; and

10.5.2 promptly provide to the Authority:

Q) details of the steps which the Supplier is taking to address the
Occasion of Tax Non-Compliance and to prevent the same from
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10.6

10.7

11

111

11.2

12

12.1

recurring, together with any mitigating factors that it considers
relevant; and

(ii) such other information in relation to the Occasion of Tax Non-
Compliance as the Authority may reasonablyrequire.

The Supplier further warrants and undertakes to the Authority that it will inform the
Authority in writing immediately upon becoming aware that any of the warranties set
out in Clause 10 of this Schedule 2 have been breached or there is a risk that any
warranties may be breached.

Any warranties provided under this Contract are both independent and cumulative and
may be enforced independently or collectively at the sole discretion of the enforcing
Party.

Intellectual property

The Supplier warrants and undertakes to the Authority that eith er it owns or is entitled
to use and will continue to own or be entitled to use all Intellectual Property Rights
used in the development and provision of the Services and/or necessary to give effect
to the Services and/or to use any deliverables, matter or any other output supplied to
the Authority as part of the Services.

Unless specified otherwise in the Key Provisions and/or in the Specification and
Tender Response Document, the Supplier hereby grants to the Authority, for the life of
the use by the Authority of any deliverables, material or any other output supplied to
the Authority in any format as part of the Services, an irrevocable, royalty-free, non-
exclusive licence to use, modify, adapt or enhance such items in the course of the
Authority’s normal business operations. For the avoidance of doubt, unless specified
otherwise in the Key Provisions and/or in the Specification and Tender Response
Document, the Authority shall have no rights to commercially exploit (e.g. by selling to
third parties) any deliverables, matter or any other output supplied to the Authority in
any format as part of the Services.

Indemnity

The Supplier shall be liable to the Authority for, and shall indemnify and keep the
Authority indemnified against, any loss, damages, costs, expenses (including without
limitation legal costs and expenses), claims or proceedings in respectof:

12.1.1 any injury or allegation of injury to any person, including injury resulting in
death;

12.1.2 any loss of or damage to property (whether realor personal);
12.1.3 any breach of Clause 10.1.6 and/or Clause 11 of this Schedule 2; and/or

12.1.4 any failure by the Supplier to commence the delivery of the Services by the
Services Commencement Date;

that arise or resultfrom the Supplier’s negligent acts or omissions or breach of contrad
in connection with the performance of this Contract including the provision of the
Services, except to the extent that such loss, damages, costs, expenses (including
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without limitation legal costs and expenses), claims or proceedings have been c aused
by any act or omission by, or on behalf of, or in accordance with the instructions of, the
Authority.

12.2 Liability under Clauses 12.1.1, 12.1.3 and 17.13 of this Schedule 2 and Clause 2.6 of
Schedule 3 shall be unlimited. Liability under Clauses 12.1.2 and 12.1.4 of this
Schedule 2 shall be subject to the limitation of liability set out in Clause 13 of this
Schedule 2.

12.3 In relation to all third party claims against the Authority, which are the subject of any
indemnity given by the Supplier under this Contract, the Authority shall use its
reasonable endeavours, upon a written request from the Supplier, to transfer the
conduct of such claims to the Supplier unless restricted from doing so. Such
restrictions may include, without limitation, anyrestrictions:

12.3.1 relating to any legal, regulatory, governance, information governance, or
confidentiality obligations on the Authority; and/or

12.3.2 relating to the Authority’s membership of any indemnity and/or risk pooling
arrangements.

Such transfer shall be subject to the Parties agreeing appropriate terms for such
conduct of the third party claim by the Supplier (to include, without limitation, the right
of the Authority to be informed and consulted on the ongoing conduct of the claim
following such transfer and any reasonable cooperation required by the Supplier from
the Authority).

13 Limitation ofliability

13.1 Nothing in this Contract shall exclude or restrict the liability of either Party:
13.1.1 for death or personal injury resulting fromits negligence;
13.1.2 for fraud or fraudulent misrepresentation; or

13.1.3 in any other circumstances where liability may not be limited or excluded
under any applicable law.

13.2 Subject to Clauses 12.2, 13.1, 13.3 and 13.5 of this Schedule 2, the total liability of
each Party to the other under or in connection with this Contract whether arising in
contract, tort, negligence, breach of statutory duty or otherwise shall be limited in
aggregate to the greater of: |G

of the total Contract Price paid or payable by the Authority

to the Supplier for the Services.

13.3 There shall be no right to claim losses, damages and/or other costs and expenses
under or in connection with this Contract whether arising in contract (to include, without
limitation, under any relevant indemnity), tort, negligence, breach of statutory duty or
otherwise to the extent that any losses, damages and/or other costs and expenses
claimed are in respect of loss of production, loss of business opportunity or are in
respect of indirect loss of any nature suffered or alleged. For the avoidance of doubt,
without limitation, the Parties agree that for the purposes of this Contract the following
costs, expenses and/or loss of income shall be direct recoverable losses (to include

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)

24



DocuSign Envelope ID: 639E8DB5-7325-4620-94F2-7E06E779942B

13.4

13.5

13.6

14

141

under any relevant indemnity) provided such costs, expenses and/or loss of income
are properly evidenced by the claiming Party:

13.3.1 extracostsincurred purchasing replacement or alternative services;

13.3.2 costs associated with advising, screening, testing, treating, retreating or
otherwise providing healthcare to patients;

13.3.3 the costs of extra management time; and/or
13.34 loss of income due to an inability to provide health care services,

in each case to the extent to which such costs, expenses and/or loss of income arise
or result from the other Party’s breach of contract, negligent act or omission, breach
of statutory duty, and/or other liability under or in connection with this Contract.

Each Party shall at all times take all reasonable steps to minimise and mitigate any
loss for which that Party is entitled to bring a claim against the other pursuant to this
Contract.

If the total Contract Price paid or payable by the Authority to the Supplier over the
Term:

13.5.1 is less than or equal to one million pounds (£1,000,000), then the figure of
five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be
replaced with one million pounds (£1,000,000);

13.5.2 is less than or equal to three million pounds (£3,000,000) but greater than
one million pounds (£1,000,000), then the figure of five milion pounds
(£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with three
million pounds (£3,000,000);

13.5.3 is equal to, exceeds or will exceed ten million pounds (£10,000,000), but is
less than fifty million pounds (£50,000,000), then the figure of five million
pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with
ten million pounds (£10,000,000) and the figure of one hundred and twenty
five percent (125%) at Clause 13.2 of this Schedule 2 shall be deemed to
have been deleted and replaced with one hundred and fifteen percent
(115%); and

1354 is equal to, exceeds or will exceed fifty million pounds (£50,000,000), then
the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule
2 shall be replaced with fifty million pounds (£50,000,000) and the figure of
one hundred and twenty five percent (125%) at Clause 13.2 of this Schedule
2 shall be deemed to have been deleted and replaced with one hundred and
five percent (105%).

Clause 13 of this Schedule 2 shall survive the expiry of or earlier termination of this
Contract for any reason.

Insurance

Subject to Clauses 14.2 and 14.3 of this Schedule 2 and unless otherwise confirmed
in writing by the Authority, as a minimum level of protection, the Supplier shall put in
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14.2

14.3

14.4

14.5

14.6

14.7

15

15.1

15.2

place and/or maintain in force at its own cost with a reputable commercial insurer,
insurance arrangements in respect of employer’s liabilty, public liabiity and
professional indemnity in accordance with Good Industry Practice with the minimum
cover per claim of the greater of five million pounds (£5,000,000) or any sum as
required by Law unless otherwise agreed with the Authority in writing. These
requirements shall not apply to the extent that the Supplier is a member and maintains
membership of each of the indemnity schemes run by the NHS Litigation Authority.

Without limitation to any insurance arrangements as required by Law, the Supplier
shall put in place and/or maintain the different types and/or levels of indemnity
arrangements explicitly required by the Authority, if specified in the Key Provisions.

Provided that the Supplier maintains all indemnity arrangements required by Law, the
Supplier may self insure in order to meet other relevant requirements referred to at
Clauses 14.1 and 14.2 of this Schedule 2 on condition that such self insurance
arrangements offer the appropriate levels of protection and are approved by the
Authority in writing prior to the Commencement Date.

The amount of any indemnity cover and/or self insurance arrangements shall not
relieve the Supplier of any liabilities under this Contract. It shall be the r esponsibility of
the Supplier to determine the amount of indemnity and/or self insurance cover that wil
be adequate to enable it to satisfy its potential liabilities under this Contract.
Accordingly, the Supplier shall be liable to make good any deficiency if the proceeds
of any indemnity cover and/or seff insurance arrangement is insufficient to cover the
settlement of any claim.

The Supplier warrants that it shall not take any action or fail to take any reasonable
action or (in so far as it is reasonable and within its power) permit or allow others to
take or fail to take any action, as a result of which its insurance cover may be rendered
void, voidable, unenforceable, or be suspended or impaired in whole or in part, or
which may otherwise render any sum paid out under such insurances repayable in
whole or in part.

The Supplier shall from time to time and in any event within five (5) Business Days of
written demand provide documentary evidence to the Authority that insurance
arrangements taken out by the Supplier pursuant to Clause 14 of this Schedule 2 and
the Key Provisions are fully maintained and that any premiums on them and/or
contributionsin respect of them (if any) are fully paid.

Upon the expiry or earlier termination of this Contract, the Supplier shall ensure that
any ongoing liability it has or may have arising out of this Contract shall continue to be
the subject of appropriate indemnity arrangements for the period of twenty one (21)
years from termination or expiry of this Contract or until such earlier date as that liability
may reasonably be considered to have ceased to exist.

Term and termination

This Contract shall commence on the Commencement Date and, unless terminated
earlier in accordance with the terms of this Contract or the general law, shall continue
until the end of the Term.

The Authority shall be entitled to extend the Term on one or more occasions by giving
the Supplier written notice no less than three (3) months prior to the date on which this
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15.3

154

15.5

Contract would otherwise have expired, providedthat the duration of this Contract shall
be nolonger than the total termspecified inthe Key Provisions.

In the case of a breach of any of the terms of this Contract b y either Party that is
capable of remedy (including, without limitation any breach of any KPI and, subject to
Clause 9.6 of this Schedule 2, any breach of any payment obligations under this
Contract), the non-breaching Party may, without prejudice to its other rights and
remedies under this Contract, issue a Breach Notice and shall allow the Party in breach
the opportunity to remedy such breach in the first instance via a remedial proposal put
forward by the Party in breach (“Remedial Proposal”) before exercising any right to
terminate this Contract in accordance with Clause 15.4(ii) of this Schedule 2. Such
Remedial Proposal must be agreed with the non-breaching Party (such agreement not
to be unreasonably withheld or delayed) and must be implemented by the Party in
breach in accordance with the timescales referred to in the agreed Remedial Proposal.
Once agreed, any changes to a Remedial Proposal must be approved by the Parties
in writing. Any failure by the Party in breach to:

15.3.1 put forward and agree a Remedial Proposal with the non-breaching Party in

relation to the relevant default or breach within a period of ten (10) Business
Days (or such other period as the non-breaching Party may agree in writing)
from written notification of the relevant default or br each from the non-
breaching Party;

15.3.2 comply with such Remedial Proposal (including, without limitation, as to its

timescales for implementation, which shall be thirty (30) days unless
otherwise agreed between the Parties); and/or

15.3.3 remedy the default or breach notwithstanding the implementation of such

Remedial Proposal in accordance with the agreed timescales for
implementation,

shall be deemed, for the purposes of Clause 15.4(ii) of this Schedule 2, a material
breach of this Contract by the Party in breach not remedied in accordance with an
agreed Remedial Proposal.

Either Party may terminate this Contract by issuing a Termination Notice to the other
Party if such other Party commits a material breach of any of the terms of this Contract
whichis:

(i not capable of remedy; or

(ii) in the case of abreach capable of remedy, which is not remedied in
accordance with a Remedial Proposal.

The Authority may terminate this Contract forthwith by issuing a Termination Notice to
the Supplier if:

15.5.1 the Supplier does not commence delivery of the Services by any Long Stop
Date;

15.5.2 the Supplier, or any third party guaranteeing the obligations of the Supplier
under this Contract, ceases or threatens to cease carrying on its business;
suspends making payments on any of its debts or announces an intention to
do so; is, oris deemed for the purposes of any Law to be, unable to pay its
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15.6

15.5.3

1554

15.5.5

15.5.6

15.5.7

debts as they fall due or insolvent; enters into or proposes any composition,
assignment or arrangement with its creditors generally; takes any step or
suffers any step to be taken in relation to its winding -up, dissolution,
administration (whether out of court or otherwise) or reorganisation (by way
of voluntary arrangement, scheme of arrangement or otherwise) otherwise
than as part of, and exclusively for the purpose of, abonafide reconstruction
or amalgamation; has a liquidator, trustee in bankruptcy, judicial custodian,
compulsory manager, receiver, administrative receiver, administrator or
similar officer appointed (in each case, whether out of court or otherwise) in
respect of it or any of its assets; has any security over any of its assets
enforced; or any analogous procedure or step is taken in any jurisdiction;

the Supplier undergoes a change of control within the meaning of sections
450 and 451 of the Corporation Tax Act 2010 (other than for an intra-group
change of control) without the prior written consent of the Authority and the
Authority shall be entitled to withhold such consent if, in the reasonable
opinion of the Authority, the proposed change of control will have a material
impact onthe performance of this Contract or the reputation of the Authority;

the Supplier purports to assign, Sub-contract, novate, create a trust in or
otherwise transfer or dispose of this Contract in breach of Clause 28.1 of ths
Schedule 2;

the NHS Business Services Authority has notified the Authority that the
Supplier or any Sub-contractor of the Supplier has, in the opinion of the NHS
Business Services Authority, failed in any material respect to comply wit h its
obligations in relation to the NHS Pension Scheme (including those under
any Direction Letter) as assumed pursuant to the provisions of Part D of
Schedule 7;

pursuant to and in accordance with the Key Provisions and Clauses 15.6,
23.8;25.2;25.4and 29.2 of this Schedule 2; or

the warranty given by the Supplier pursuant to Clause 10.5 of this Schedule
2 is materially untrue, the Supplier commits a material breach of its obligation
to notify the Authority of any Occasion of Tax Non-Compliance as required
by Clause 10.5 of this Schedule 2, or the Supplier fails to provide details of
proposed mitigating factors as required by Clause 10.5 of this Schedule 2
that in the reasonable opinion of the Authority areacceptable.

If the Authority, acting reasonably, has good cause to believe that there has been a
material deterioration in the financial circumstances of the Supplier and/or any third
party guaranteeing the obligations of the Supplier under this Contract and/or any
material Sub-contractor of the Supplier when compared to any information provided to
and/or assessed by the Authority as part of any procurement process or other due
diligence leading to the award of this Contract to the Supplier or the entering into a
Sub-contract by the Supplier, the following process shall apply:

15.6.1

the Authority may (but shall not be obliged to) give notice to the Supplier
requesting adequate financial or other security and/or assurances for due
performance of its material obligations under this Contract on such
reasonable and proportionate terms as the Authority may require within a
reasonable time period as specified in such notice;
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15.7

15.8

15.9

15.6.2 a failure or refusal by the Supplier to provide the financial or other security
and/or assurances requested in accordance with Clau se 15.6 of this
Schedule 2 in accordance with any reasonable timescales specified in any
such notice issued by the Authority shall be deemed abreach of this Contract
by the Supplier and shall be referred to and resolved in accordance with the
Dispute Resolution Procedure;and

15.6.3 a failure to resolve such breach in accordance with such Dispute Resolution
Procedure by the end of the escalation stage of such process shall entitle,
but shall not compel, the Authority to terminate this Contract in accordance
with Clause 15.4(i) of this Schedule 2.

In order that the Authority may act reasonably in exercising its discretion in
accordance with Clause 15.6 of this Schedule 2, the Supplier shall provide the
Authority with such reasonable and proportionate up -to-date financial or other
information relating to the Supplier or any relevant third party entity upon request.

The Authority may terminate this Contract by issuing a Termination Notice to the
Supplier where:

15.7.1 the Contract has been substantially amended to the exte nt that the Public
Contracts Regulations 2015 require anew procurement procedure;

15.7.2 the Authority has become aware that the Supplier should have been
excluded under Regulation 57(1) or (2) of the Public Contracts Regulations
2015 from the procurement procedure leading to the award of this Contract;

15.7.3 the Contract should not have been awarded to the Supplier in view of a
serious infringement of obligations under European law declared by the Court
of Justice of the European Union under Article 258 of the Treaty on the
Functioning of the EU;or

15.7.4 there has been afailure by the Supplier and/or one its Sub -contractors to
comply with legal obligations in the fields of environmental, social or labour
Law. Where the failure to comply with legal obligations in the fields of
environmental, social or labour Law is a failure by one of the Supplier’s Sub-
contractors, the Authority may request the replacement of such Sub -
contractor and the Supplier shall comply with such request as an alternative
to the Authority terminating this Contract under this Clause 15.7.4.

If the Authority novates this Contract to any body that is not a Contracting Authority,
from the effective date of such novation, the rights of the Authority to terminate this
Contract in accordance with Clause 15.5.2 to Clause 15.5.4 of this Schedule 2 shall
be deemed mutual termination rights and the Supplier may terminate this Contract by
issuing a Termination Notice to the entity assuming the position of the Authority if any
of the circumstances referred to in such Clauses apply to the entity assuming the
position of the Authority.

Within three (3) months of the Commencement Date the Supplier shall develop and
agree an exit plan with the Authority consistent with the Exit Requirements, which shall
ensure continuity of the Services on expiry or earlier termination of this Contract. The
Supplier shall provide the Authority with the first draft of an exit plan within one (1)
month of the Commencement Date. The Parties shall review and, as appropriate,
update the exit plan on each anniversary of the Commencement Date of this Contract.
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16

16.1

16.2

16.3

16.4

16.5

16.6

16.7

If the Parties cannot agree an exit plan in accordance with the timescales set out in
this Clause 15.9 of this Schedule 2 (such agreement not to be unreasonably withheld
or delayed), such failure to agree shall be deemed a Dispute, which shall be referred
to and resolved in accordance with the Dispute Resolution Procedure.

Conseguences of expiryor earlytermination of this Contract

Upon expiry or earlier termination of this Contract, the Authority agrees to pay the
Supplier for the Services which have been completed by the Supplier in accordance
with this Contract prior to expiry or earlier termination of this Contract.

Immediately following expiry or earlier termination of this Contract and/or in
accordance with any timescales as set out in the agreed exit plan:

16.2.1 the Supplier shall comply with its obligations under any agreed exit plan;

16.2.2 all data, excluding Personal Data, documents and records (whether stored
electronically or otherwise) relating in whole or in part to the Services,
including without limitation relating to patients or other service users, and all
other items provided on loan or otherwise to the Supplier by the Authority
shall be delivered by the Supplier to the Authority provided that the Supplier
shall be entitled to keep copies to the extent that: (a) the content does not
relate solely to the Services; (b) the Supplier is required by Law and/or
Guidance to keep copies; or (c) the Supplier was in possession of such data,
documents and records prior to the Commencement Date; and

16.2.3 any Personal Data Processed by the Supplier on behalf of the Authority shall
be returned to the Authority or destroyed in accordance with the relevant
provisions of the DataProtection Protocol.

The Supplier shall retain all data relating to the provision of the Services that are not
transferred or destroyed pursuant to Clause 16.2 of this Schedule 2 for the period set
outin Clause 24.1 of this Schedule 2.

The Supplier shall cooperate fully with the Authority or, as the case may be, any
replacement supplier during any re-procurement and handover period prior to and
following the expiry or earlier termination of this Contract. This cooperation shall
extend to providing access to all information relevant to the operation of this Contract,
as reasonably required by the Authority to achieve a fair and transparent re-
procurement and/or an effective transition without disruption to routine operational
requirements.

Immediately upon expiry or earlier termination of this Contract any licence or lease
entered into in accordance with the Key Provisions shall automatically terminate.

The expiry or earlier termination of this Contract for whatever reason shall not affect
any rights or obligations of either Party which accrued prior to such expiry or earlier
termination.

The expiry or earlier termination of this Contract shall not affect any obligations which
expressly or by implication are intended to come into or contin ue in force on or after
such expiry or earliertermination.
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17

17.1

17.2

17.3

17.4

17.5

Staff information and the application of TUPE at the end of the Contract

Upon the day which is no greater than nine (9) months before the expiry of this Contract
or as soon as the Supplier is aware of the proposed termination of the Contract, the
Supplier shall, within twenty eight (28) days of receiving a written request from the
Authority and to the extent permitted by Law, supply to the Authority and keep updated
all information required by the Authority as to the terms and conditions of employment
and employment history of any Supplier Personnel (including all employee liability
information identified in regulation 11 of TUPE) and the Supplier shall warrant such
information is full, completeand accurate.

No later than twenty eight (28) days prior to the Subsequent Transfer Date, the
Supplier shall or shall procure that any Sub-contractor shall provide a final list to the
Successor and/or the Authority, as appropriate, containing the names of all the
Subsequent Transferring Employees whom the Supplier or Sub -contractor expects will
transfer to the Successor or the Authority and all employee liability information
identified in regulation 11 of TUPE in relation to the Subsequent Transferring
Employees.

If the Supplier shall, in the reasonable opinion of the Authority, deliberately not comply
with its obligations under Clauses 17.1 and 17.2 of this Schedule 2, the Authority may
withhold paymentunder Clause 9 of this Schedule 2.

The Supplier shall be liable to the Authority for, and shall indemnify and keep the
Authority indemnified against, any loss, damages, costs, expenses (including without
limitation legal costs and expenses), claims or proceedings that arise or result from
any deficiency or inaccuracy in the information which the Supplier is required to provide
under Clauses 17.1and 17.2 of this Schedule 2.

Subject to Clauses 17.6 and 17.7 of this Schedule 2, during the period of nine (9)
months preceding the expiry of this Contract or after notice of termination of this
Contract has been served by either Party, the Supplier shall not, and shall procure that
any Sub-contractor shall not, without the prior written consent of the Authority, such
consentnotto be unreasonably withheld or delayed:

17.5.1 make, propose or permit any material changes to the terms and conditions
of employment or other arrangements of any of the Supplier Personnel;

17.5.2 increase or seek to increase the emoluments (excluding cost of living
increases awarded in the ordinary course of business) payable to any of the
Supplier Personnel;

17.5.3 replace any of the Supplier Personnel or increase the total number of
employees providing the Services;

17.5.4 deploy any person otherthan the Supplier Personnel to performthe Services;

1755 terminate or give notice to terminate the employment or arrangements of any
of the Supplier Personnel;

17.5.6 increase the proportion of working time spent on the Services by any of the
Supplier Personnel; or
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17.5.7 introduce any new contractual term or customary practice concerning the
making of any lump sum payment on the termination of employment of any
of the Supplier Personnel.

Clause 17.5 of this Schedule 2 shall not prevent the Supplier or any Sub -contractor
from taking any of the steps prohibited in that Clause in circumstances where t he
Supplier or Sub-contractor is required to take such a step pursuant to any changes in
legislation or pursuantto a collective agreementin force at thattime.

Where the obligations on the Supplier under Clause 17 of this Schedule 2 are subject
to the Data Protection Legislation, the Supplier will, and shall procure that any Sub -
contractor will, use its best endeavours to seek the consent of the Supplier Personnel
to disclose any information covered under the Data Protection Legislation and utilise
any other exemption or provision within the Data Protection Legislation which would
allow such disclosure.

Having as appropriate gained permission from any Sub-contractor, the Supplier hereby
permits the Authority to disclose information about the Supplier Perso nnel to any
Interested Party provided that the Authority informs the Interested Party in writing of
the confidential nature of the information.

The Parties agree that where a Successor or the Authority provides the Services or
services which are fundamentally the same as the Services in the immediate or
subsequent succession to the Supplier or Sub-contractor (in whole or in part) on expiry
or early termination of this Contract (howsoever arising) TUPE, the Cabinet Office
Statement and Fair Deal for Staff Pensions may apply in respect of the subsequent
provision of the Services or services which are fundamentally the same as the
Services. If TUPE, the Cabinet Office Statement and Fair Deal for Staff Pensions apply
then Clause 17.11 to Clause 17.14 of this Schedule 2 and (where relevant) the
provisions of Clause 1.15 of Part D of Schedule 7 shall apply.

If on the termination or a the end of the Contract TUPE does not apply, then all
Employment Liabilities and any other liabilities in relation to the Supplier Personnel
shall remain with the Supplier or Sub-contractor as appropriate. The Supplier will, and
shall procure that any Sub-contractor shall, indemnify and keep indemnified the
Authority in relation to any Employment Liabilities arising out of or in conn ection with
any allegation or claim raised by any Supplier Personnel.

In accordance with TUPE, and any other policy or arrangement applicable, the Supplier
shall, and will procure that any Sub-contractor shall, comply with its obligations to
inform and consult with the appropriate representatives of any of its employees
affected by the subsequent transfer of the Services or services which are
fundamentally the same as the Services.

The Supplier will and shall procure that any Sub-contractor will on or before any
Subsequent Transfer Date:

17.12.1 pay al wages, salaries and other benefits of the Subsequent Transferring
Employees and discharge all other financial obligations (including
reimbursement of any expenses and any contributions to retirement benefit
schemes) in respect of the period between the Transfer Date and the
Subsequent Transfer Date;
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17.12.2

17.12.3

17.124

17.125

account to the proper authority for all PAYE, tax deductions and national
insurance contributions payable in respect of the Subsequent Transferring
Employees in the period between the Transfer Date and the Subsequent
Transfer Date;

pay any Successor or the Authority, as appropriate, the amount which would
be payable to each of the Subsequent Transferring Employees in lieu of
accrued butuntaken holiday entitlement as at the Subsequent Transfer Date;

pay any Successor or the Authority, as appropriate, the amount which fairly
reflects the progress of each of the Subsequent Transferring Employees
towards achieving any commission, bonus, profit share or other incentive
payment payable after the Subsequent Transfer Date wholly or partly in
respect of aperiod prior to the Subsequent Transfer Date; and

subject to any legal requirement, provide to the Successor or the Authority,
as appropriate, all personnel records relating to the Subsequent Transferring
Employees including, without prejudice to the generality of the foregoing, al
records relating to national insurance, PAYE and income tax. The Supplier
shall for itself and any Sub-contractor warrant that such records are accurate
and up to date.

17.13 The Supplier will and shall procure that any Sub-contractor will indemnify and keep
indemnified the Authority and/or a Successor in relation to any Employment Liabilities
arising outof orin connection with any claim arising from:

17.131

17.13.2

17.13.3

17.134

17.135

the Supplier's or Sub-contractor’s failure to perform and discharge its
obligations under Clause 17.12 of this Schedule2;

any act or omission by the Supplier or Sub-contractor in respect of the
Subsequent Transferring Employees occurring on or before the Subsequent
Transfer Date;

any allegation or claim by any person who is not a Subsequent Transferring
Employee but who alleges that their employment should transfer or has
transferred to the Successor or the Authority, as appropriate;

any emoluments payable to a person employed or engaged by the Supplier
or Sub-contractor (including without limitation all wages, accrued holiday pay,
bonuses, commissions, PAYE, national insurance contributions, pension
contributions and other contributions) payable in respect of any period on or
before the SubsequentTransferDate;

any allegation or claim by any of the Subsequent Transferring Employees on
the grounds that the Successor or Authority, as appropriate, has failed to
continue a benefit provided by the Supplier or Sub-contractor as a term of
such Subsequent Transferring Employee’s contract as a the Subsequent
Transfer Date where it was not reasonably practicable for the Successor or
Authority, as appropriate, to provide an identical benefit but where the
Successor or Authority, as appropriate, has provided (or offered to provide
where such benefit is not accepted by the Subsequent Transferring
Employee) an alternative benefit which, taken as a whole, is no less
favourable to such Subsequent Transferring Employee;and
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17.13.6 any act or omission of the Supplier or any Sub-contractor in relation to its
obligations under regulation 13 of TUPE, or in respect of an award of
compensation under regulation 15 of TUPE except to the extent that the
liability arises from the Successor’s or Authority’s failure to comply with
regulation 13(4) of TUPE.

The Supplier will, or shall procure that any Sub-contractor will, on request by the
Authority provide a written and legally binding indemnity in the same terms as set out
in Clause 17.13 of this Schedule 2 to any Successor in relation to any Employment
Liabilities arising up to and including the Subsequent Transfer Date.

The Supplier will indemnify and keep indemnified the Authority and/or any Successor
in respectof any Employment Liabilities arising from any act or omission of the Supplier
or Sub-contractor in relation to any other Supplier Personnel who is not a Subsequent
Transferring Employee arising during any period whether before, on or after the
Subsequent Transfer Date.

If any person who is not a Subsequent Transferring Employee claims or it is
determined that their contract of employment has been transferred from the Supplier
or any Sub-contractor to the Authority or Successor pursuant to TUPE or claims that
their employmentwould have so transferred had they notresigned, then:

17.16.1  the Authority will, or shall procure that the Successor will, within seven (7)
days of becoming aware of that fact, give notice in writing to the Supplier;

17.16.2 the Supplier may offer (or may procure that a Sub-contractor may offer)
employment to such person within twenty eight (28) days of the notification
by the Authority or Successor;

17.16.3 if such offer of employment is accepted, the Authority will, or shall procure
that the Successor will, immediately release the person from their
employment; and

17.16.4 if after the period in Clause 17.16.2 of this Schedule 2 has elapsed, no such
offer of employment has been made or such offer has been made but not
accepted, the Authority will, or shall procure that the Success or will
(whichever is the provider of the Services or services of the same or similar
nature to the Services), employ that person in accordance with its obligations
and duties under TUPE and shall be responsible for all liabilities arising in
respect of any such person afterthe Subsequent Transfer Date.

Complaints

To the extent relevant to the Services, the Supplier shall have in place and operate a
complaints procedure which complies with the requirements of the Local Authority
Social Services and National Health Service Complaints (England) Regulations 2009.

Each Party shall inform the other of all complaints from or on behalf of patients or other
service users arising out of or in connection with the provision of the Services within
twenty four (24) hours of receipt of each complaint and shall keep the other Party
updated onthe manner of resolution of any such complaints.
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19.1

19.2

20

20.1

20.2

20.3

20.4

20.5

Sustainabledevelopment

The Supplier shall comply in all material respects with applicable environmental and
social and labour Law requirements in force from time to time in relation to the
Services. Where the provisions of any such Law are implemented by the use of
voluntary agreements, the Supplier shall comply with such agreements as if they were
incorporated into English law subject to those voluntary agreements being cited in the
Specification and Tender Response Document. Without prejudice to the generality of
the foregoing, the Supplier shall:

19.1.1 comply with all Policies and/or procedures and requirements set out in the

Specification and Tender Response Document in relation to any stated
environmental and social and labour requirements, characteristics and
impacts of the Services and the Supplier's supply chain;

19.1.2 maintain relevant policy statements documenting the Supplier’s significant

labour, social and environmental aspects as relevant to the Services being
provided and as proportionate to the nature and scale of the Supplier’s
business operations; and

19.1.3 maintain plans and procedures that support the commitments made as part

of the Supplier’s significant labour, social and environmental policies, as
referredto at Clause 19.1.2 of this Schedule 2.

The Supplier shall meet reasonable requests by the Authority for information
evidencing the Supplier’'s compliance with the provisions of Clause 19 of this Schedule
2.

Electronic servicesinformation

Where requested by the Authority, the Supplier shall provide the Authority the Services
Information in such manner and upon such media as agreed between the Supplier and
the Authority fromtime to time for the sole use by the Authority.

The Supplier warrants that the Services Information is complete and accurate as at the
date upon which it is delivered to the Authority and that the Services Information shall
not contain any data or statement which gives rise to any liability on the part of the
Authority following publication of the same in accordance with Clause 20 of this
Schedule 2.

If the Services Information ceases to be complete and accurate, the Supplier shall
promptly notify the Authority in writing of any modification or addition to or any
inaccuracy or omission in the Services Information.

The Supplier grants the Authority a perpetual, non-exclusive, royalty free licence to
use and exploit the Services Information and any Intellectual Property Rights in the
Services Information for the purpose of illustrating the range of goods and services
(including, without limitation, the Services) available pursuant to the Authority’s
contracts from time to time. Subiject to Clause 20.5 of this Sch edule 2, no obligation to
illustrate or advertise the Services Information is imposed on the Authority, as a
consequence of the licence conferred by this Clause 20.4 of this Schedule 2.

The Authority may reproduce for its sole use the Services Information provided by the
Supplier in the Authority's services catalogue from time to time which may be made
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20.6

20.7

21

21.1

21.2

21.3

22

22.1

22.2

22.3

available on any NHS communications networks in electronic format and/or made
available on the Authority's external website and/or made available on other d igital
media from time to time.

Before any publication of the Services Information (electronic or otherwise) is made by
the Authority, the Authority will submit a copy of the relevant sections of the Authority's
services catalogue to the Supplier for approval, such approval not to be unreasonably
withheld or delayed. For the avoidance of doubt the Supplier shall have no right to
compel the Authority to exhibit the Services Information in any services catalogue as
a result of the approval given by it pursuant to this Clause 20.6 of this Schedule 2 or
otherwise under the terms of this Contract.

If requested in writing by the Authority, and to the extent not already agreed as part of
the Specification and Tender Response Document, the Supplier and the Authority shall
discuss and seek to agree in good faith arrangements to use any Electronic Trading
System.

Change management

The Supplier acknowledges to the Authority that the Authority’s requirements for the
Services may change during the Term and the Supplier shall not unreasonably
withhold or delay its consent to any reasonable variation or addition to the Specification
and Tender Response Document, as may be requested by the Authority from time to
time.

Subject to Clause 21.3 of this Schedule 2, any change to the Services or other variation
to this Contract shall only be binding once it has been agreed either: (a) in accord ance
with the Change Control Process if the Key Provisions specify that changes are subject
to a formal change control process; or (b) if the Key Provisions make no such
reference, in writing and signed by an authorised representative of both Parties.

Any change to the Data Protection Protocol shall be made in accordance with the
relevant provisions of that protocol.

Disputeresolution

During any Dispute, including a Dispute as to the validity of this Contract, it is agreed
that the Supplier shall continue its performance of the provisions of the Contract
(unlessthe Authority requests in writing that the Supplier does notdo so).

In the case of a Dispute arising out of or in connection with this Contract the Supplier
and the Authority shall make every reasonable effort to communicate and cooperate
with each other with a view to resolving the Dispute and follow the procedure set out
in Clause 22.3 of this Schedule 2 as the first stage in the Dispute Resolution Procedure.

If any Dispute arises out of the Contract either Party may serve a notice on the other
Party to commence formal resolution of the Dispute. The Parties shall first seek to
resolve the Dispute by escalation in accordance with the management levels as set
out in Clause 5 of the Key Provisions. Respective representatives at each level, as
set out in Clause 5 of the Key Provisions, shall have five (5) Business Days at each
level during which they will use their reasonable endeavours to resolve the Dispute
before escalating the matter to the next levels until all level have been exhausted.
Level 1 will commence on the date of service of the Dispute Notice. The final level of
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22.4

22.5

22.6

22.7

23

23.1

23.2

the escalation process shall be deemed exhausted on the expiry of five (5) Business
Days following escalation to that level unless otherwise agreed by the Parties in writing.

If the procedure set out in Clause 22.3 of this Schedule 2 above has been exhausted
and fails to resolve such Dispute, as part of the Dispute Resolution Procedure, the
Parties will attempt to settle it by mediation. The Parties, shall acting reasonably,
attempt to agree upon a mediator. In the event that the Parties fail to agree a mediator
within five (5) Business Days following the exhaustion of all levels of the escalation
procedure at Clause 22.3 of this Schedule 2, the mediator shall be nominated and
confirmed by the Centre for Effective Dispute Resolution, London.

The mediation shall commence within twenty eight (28) days of the confirmation of the
mediator in accordance with Clause 22.4 of this Schedule 2 or a such other time as
may be agreed by the Parties in writing. Neither Party will terminate such mediation
process until each Party has made its opening presentation and the mediator has met
each Party separately for at least one hour or one Party has failed to participate in the
mediation process. After this time, either Party may terminate the mediation process
by notification to the other Party (such notification may be verbal provided that it is
followed up by written confirmation). The Authority and the Supplier will cooperate with
any person appointed as mediator providing them with such information and other
assistance as they shall require and will pay their costs, as they shall determine or in
the absence of such determination such costs will be shared equally.

Nothing in this Contract shall prevent:

22.6.1 the Authority taking action in any court in relation to any death or personal

injury arising or allegedly arising in connection with the provision of the
Services; or

22.6.2 either Party seeking from any court any interim or provisional relief that may

be necessary to protect the rights or property of that Party or that relates to
the safety of patients and other service users or the security of Confidential
Information, pending resolution of the relevant Dispute in accordance with
the Dispute Resolution Procedure.

Clause 22 of this Schedule 2 shall survive the expiry of or earlier termination of this
Contract for anyreason.

Force majeure

Subject to Clause 23.2 of this Schedule 2 neither Party shall be liable to the other for
any failure to perform all or any of its obligations under this Contract nor liable to the
other Party for any loss or damage arising out of the failure to perform its obligations
to the extent only that such performance is rendered impossible by a Force Majeure
Event.

The Supplier shall only be entitled to rely on a Force Majeure Event and the relief set
out in Clause 23 of this Schedule 2 and will not be considered to be in default or liable
for breach of any obligations under this Contract if:

23.2.1 the Supplier has fuffilled its obligations pursuant to Clause 6 of this Schedule

2,
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23.2.2 the Force Majeure Event does not arise directly or indirectly as aresult of

any wilful or negligent act or default of the Supplier;and

23.2.3 the Supplier has complied with the procedural requirements setoutin Clause

23.3

23.4

23.5

23.6

23.7

23.8

23.9

23.10

24

24.1

23 of this Schedule 2.

Where a Party is (or claims to be) affected by a Force Majeure Event it shall use
reasonable endeavours to mitigate the consequences of such a Force Majeure Event
upon the performance of its obligations under this Contract, and to resume the
performance of its obligations affected by the Force Majeure Event as soon as
practicable.

Where the Force Majeure Event affects the Supplier’s ability to perform part of its
obligations under the Contract the Supplier shall fulfil all such contractual obligations
that are notso affected and shall notbe relieved fromits liability to do so.

If either Party is prevented or delayed in the performance of its obligations under this
Contract by a Force Majeure Event, that Party shall as soon as reasonably practicable
serve notice in writing on the other Party specifying the nature and extent of the
circumstances giving rise to its failure to perform or any antic ipated delay in
performance of its obligations.

Subject to service of such notice, the Party affected by such circumstances shall have
no liability for its failure to perform or for any delay in performance of its obligations
affected by the Force Majeure Event only for so long as such circumstances continue
and for such time after they cease as is necessary for that Party, using its best
endeavours, to recommence its affected operations in order for it to perform its
obligations.

The Party claiming relief shall notify the other in writing as soon as the consequences
of the Force Majeure Event have ceased and of when performance of its affected
obligations can be resumed.

If the Supplier is prevented from performance of its obligations as a result of a Force
Majeure Event, the Authority may at any time, if the Force Majeure Event subsists for
thirty (30) days or more, terminate this Contract by issuing a Termination Notice to the
Supplier.

Following such termination in accordance with Clause 23.8 of this Sc hedule 2 and
subject to Clause 23.10 of this Schedule 2, neither Party shall have any liability to the
other.

Any rights and liabilities of either Party which have accrued prior to such termination in
accordance with Clause 23.8 of this Schedule 2 shall continue in full force and effect
unless otherwise specified inthis Contract.

Records retention andright of audit

Subject to any statutory requirement and Clause 24.2 of this Schedule 2, the Supplier
shall keep secure and maintain for the Term and six (6 ) years afterwards, or such
longer period as may be agreed between the Parties, full and accurate records of all
matters relating to this Contract.
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24.2

24.3

24.4

24.5

24.6

24.7

24.8

25

25.1

Where any records could be relevant to a claim for personal injury such records shall
be kept secure and maintained for a period of twenty one (21) years from the date of
expiry or earlier termination of this Contract.

The Authority shall have the right to audit the Supplier’s compliance with this Contract.
The Supplier shall permit or procure permission for the Authority or its authorised
representative during normal business hours having given advance written notice of
no less than five (5) Business Days, access to any premises and facilities, books and
records reasonably required to audit the Supplier’s co mpliance with its obligations
under this Contract.

Should the Supplier Sub-contract any of its obligations under this Contract, the
Authority shall have the right to audit and inspect such third party. The Supplier shall
procure permission for the Authority or its authorised representative during normal
business hours no more than once in any twelve (12) months, having given advance
written notice of no less than five (5) Business Days, access to any premises and
facilities, books and records used in the performance of the Supplier's obligations
under this Contract that are Sub-contracted to such third party. The Supplier shall
cooperate with such audit and inspection and accompany the Authority or its
authorised representative if requested.

The Supplier shall grant to the Authority or its authorised representative, such access
to those records as they may reasonably require in order to check the Suppliers
compliance with this Contract forthe purposes of:

245.1 the examination and certification of the Authority’s accounts; or

24.5.2 any examination pursuant to section 6(1) of the National Audit Act 1983 of
the economic efficiency and effectiveness with which the Authority has used
its resources.

The Comptroller and Auditor General may examine such documents as they may
reasonably require which are owned, held or otherwise within the control of the
Supplier and may require the Supplier to provide such oral and/or written explanations
as they consider necessary. Clause 24 of this Schedule 2 does not constitute a
requirement or agreement for the examination, certification or inspection of the
accounts of the Supplier undersections 6(3)(d) and 6(5) of the National AuditAct 1983.

The Supplier shall provide reasonable cooperation to the Authority, its representatives
and any regulatory body in relation to any audit, review, investigation or enquiry caried
outin relation to the subject matter of this Contract.

The Supplier shall provide all reasonable information as may be reasonably requested
by the Authority to evidence the Supplier’'s compliance with the requirements of this
Contract.

Conflicts of interest and the prevention of fraud

The Supplier shall take appropriate steps to ensure that neither the Supplier nor any
Staff are placed in a position where, in the reasonable opinion of the Authority, there
is or may be an actual conflict, or apotential conflict, between the pecuniary or personal
interests of the Supplier and the duties owed to the Authority under the provisions of
this Contract. The Supplier will disclose to the Authority full particulars of any such
conflict of interest which mayarise.
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25.2

25.3

25.4

26

26.1

26.2

27

27.1

27.2

The Authority reserves the right to terminate this Contract immediately by notice in
writing and/or to take such other steps it deems necessary where, in the reaso nable
opinion of the Authority, there is or may be an actual conflict, or a potential conflict,
between the pecuniary or personal interests of the Supplier and the duties owed to the
Authority under the provisions of this Contract. The actions of the Authority pursuant
to this Clause 25.2 of this Schedule 2 shall not prejudice or affect any right of action or
remedy which shall have accrued or shall subsequently accrue to the Authority.

The Supplier shall take all reasonable steps to prevent Fraud by Staff and the Supplier
(including its owners, members and directors). The Supplier shall notify the Authority
immediately if it has reason to suspect that any Fraud has occurred or is occurring or
is likely to occur.

If the Supplier or its Staff commits Fraud the Authority may terminate this Contract and
recover from the Supplier the amount of any direct loss suffered by the Authority
resulting fromthe termination.

Equality and humanrights

The Supplier shall:

26.1.1 ensure that (a) it does not, whether as employer or as provider of the
Services, engage in any act or omission that would contravene the Equality
Legislation, and (b) it complies with all its obligations as an employer or
provider of the Services as set out in the Equality Legislation and take
reasonable endeavours to ensure its Staff do not unlawfully discriminate
within the meaning of the Equality Legislation;

26.1.2 in the management of its affairs and the development of its equality and
diversity policies, cooperate with the Authority in light of the Au thority’s
obligations to comply with its statutory equality duties whether under the
Equality Act 2010 or otherwise. The Supplier shall take such reasonable and
proportionate steps as the Authority considers appropriate to promote
equality and diversity, including race equality, equality of opportunity for
disabled people, gender equality, and equality relating to religion and belief,
sexual orientation and age; and

26.1.3 the Supplier shall impose on all its Sub-contractors and suppliers, obligations
substantially similar to those imposed on the Supplier by Clause 26 of this
Schedule 2.

The Supplier shall meet reasonable requests by the Authority for information
evidencing the Supplier’'s compliance with the provisions of Clause 26 of this Schedule
2.

Notice

Subject to Clause 22.5 of Schedule 2, any notice required to be given by either Party
under this Contract shall be in writing quoting the date of the Contract and shall be
delivered by hand or sent by prepaid first class recorded delivery or by email to the
person referred to in the Key Provisions or such other person as one Party may inform
the other Party in writing fromtime to time.

A notice shall be treated as having been received:
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28

28.1

28.2

28.3

27.2.1 if delivered by hand within normal business hours when so delivered or, f
delivered by hand outside normal business hours, at the next start of normal
business hours; or

27.2.2 if sent by first class recorded delivery mail on a normal Business Day, at 9.00
am on the second Business Day subsequent to the day of posting, or, if the
notice was not posted on a Business Day, at 9.00 am on the third Business
Day subsequent to the day of posting;or

27.2.3 if sent by email, if sent within normal business hours when so sent or, if sent
outside normal business hours, at the next start of normal busine ss hours
provided the sender has either received an electronic confirmation of delivery
or has telephoned the recipient to inform the recipient that the email has been
sent.

Assignment, novation and Sub-contracting

The Supplier shall not, except where Clause 28.2 of this Schedule 2 applies, assign,
Sub-contract, novate, create atrust in, or in any other way dispose of the whole or any
part of this Contract without the prior consent in writing of the Authority such consent
not to be unreasonably withheld or delayed. If the Supplier Sub-contracts any of its
obligations under this Contract, every act or omission of the Sub-contractor shall for
the purposes of this Contract be deemed to be the act or omission of the Supplier and
the Supplier shall be liable to the Authority as if such act or omission had been
committed or omitted by the Supplieritself.

Notwithstanding Clause 28.1 of this Schedule 2, the Supplier may assign to a third
party (“Assignee”) the right to receive payment of any sums due and owing to the
Supplier under this Contract for which an invoice has been issued. Any assignment
under this Clause 28.2 of this Schedule 2 shall be subjectto:

28.2.1 the deduction of any sums in respect of which the Authority exercises its right
of recovery under Clause 9.8 of this Schedule 2;

28.2.2 all related rights of the Authority in relation to the recovery of sums due but
unpaid;

28.2.3 the Authority receiving notification of the assignment and the date upon which
the assignment becomes effective together with the Assignee’s contact
information and bank account details to which the Authority shall make
payment;

28.2.4 the provisions of Clause 9 of this Schedule 2 continuing to apply in all other
respects after the assignment which shall not be amended without the prior
written approval of the Authority; and

28.2.5 payment to the Assignee being full and complete satisfaction of the
Authority’s obligation to pay the relevant sums in accordance with this
Contract.

Any authority given by the Authority for the Supplier to Sub -contract any of its
obligations under this Contract shall not impose any duty on the Authority to enquire
as to the competency of any authorised Sub-contractor. The Supplier shall ensure that
any authorised Sub-contractor has the appropriate capability and capacity to perform
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the relevant obligations and that the obligations carried out by such Sub-contractor are
fully in accordance with this Contract.

28.4 Where the Supplier enters into a Sub-contract in respect of any of its obligations under
this Contract relating to the provision of the Services, the Supplier shall include
provisions in each such Sub-contract, unless otherwise agreed with the Authority in
writing, which:

28.4.1

28.4.2

28.4.3

28.4.4

28.4.5

28.4.6

28.4.7

28.4.8

28.4.9

28.4.10

contain at least equivalent obligations as set out in this Contract in relation to
the performance of the Services to the extent relevant to such Sub -
contracting;

contain at least equivalent obligations as set out in this Contract in respect of
confidentiality, information security, data protection, Intellectual Property
Rights, compliance with Law and Guidance and record keeping;

contain a prohibition on the Sub-contractor Sub-contracting, assigning or
novating any of its rights or obligations under such Sub -contract without the
prior written approval of the Authority (such approval not to be unreasonably
withheld or delayed);

contain a rightfor the Authority to take an assignment or novation of the Sub-
contract (or part of it) upon expiry or earlier termination of this Contract;

requires the Supplier or other party receiving services under t he contract to
consider and verify invoices under that contractin atimely fashion;

provides that if the Supplier or other party fails to consider and verify an
invoice in accordance with Clause 28.4.5 of this Schedule 2, the invoice shall
be regarded as valid and undisputed for the purpose of Clause 28.4.7 dfter
areasonable time has passed;

requires the Supplier or other party to pay any undisputed sums which are
due fromit to the Sub-contractor within aspecified period not exceeding thirty
(30) days of verifying that the invoice is valid and undisputed;

permitting the Supplier to terminate, or procure the termination of, the
relevant Sub-contract in the event the Sub-contractor fails to comply in the
performance of its Sub-contract with legal obligations in the fields of
environmental, social or labour Law where the Supplier is required to replace
such Sub-contractor in accordance with Clause 15.7.4 of this Schedule 2;

permitting the Supplier to terminate, or to procure the termination of, the
relevant Sub-contract where the Supplier is required to replace such Sub -
contractor in accordance with Clause 28.5 of this Schedule 2; and

requires the Sub-contractor to include a clause to the same effect as this
Clause 28.4 of this Schedule 2 in any Sub-contract which it awards.

28.5 Where the Authority considers that the grounds for exclusion under Regulation 57 of
the Public Contracts Regulations 2015 apply to any Sub-contractor, then:
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28.6

28.7

28.8

29

290.1

28.5.1 if the Authority finds there are compulsory grounds for exclusion, the Supplier
shall ensure, or shall procure, that such Sub-contractor is replaced or not
appointed; or

28.5.2 if the Authority finds there are non-compulsory grounds for exclusion, the
Authority may require the Supplier to ensure, or to procure, that such Sub -
contractor is replaced or not appointed and the Supplier shall comply with
such arequirement.

The Supplier shall pay any undisputed sums which are due from it to a Sub -contractor
within thirty (30) days of verifying that the invoice is valid and undisputed. Where the
Authority pays the Supplier’s valid and undisputed invoices earlier than thirty (30) days
from verification in accordance with any applicable government prompt payment
targets, the Supplier shall use its reasonable endeavours to pay its relevant Sub -
contractors within a comparable timeframe from verifying that an invoice is valid and
undisputed.

The Authority shall upon written request have the right to review any Sub -contract
entered into by the Supplier inrespect of the provision of the Services and the Supplier
shall provide a certified copy of any Sub-contract within five (5) Business Days of the
date of a written request from the Authority. For the avoidance of doubt, the Supplier
shall have the right to redact any confidential pricing information in r elation to such
copies of Sub-contracts.

The Authority may at any time transfer, assign, novate, sub -contract or otherwise
dispose of its rights and obligations under this Contract or any part of this Contract and
the Supplier warrants that it will carry out all such reasonable further acts required to
effect such transfer, assignment, novation, sub-contracting or disposal. If the Authority
novates this Contract to any body that is not a Contracting Authority, from the effective
date of such novation, the party assuming the position of the Authority shall not further
transfer, assign, novate, sub-contract or otherwise dispose of its rights and obligations
under this Contract or any part of this Contract without the prior written consent of the
Supplier, such consent not to be unreasonably withheld or delayed by the Supplier.

Prohibited Acts

The Supplier warrants and represents that:

29.1.1 it has not committed any offence under the Bribery Act 2010 or done any of
the following (“Prohibited Acts”):

(i offered, given or agreed to give any officer or employee of the
Authority any gift or consideration of any kind as an inducement or
reward for doing or not doing or for having done or not having done
any act in relation to the obtaining or performance of this or an y
other agreement with the Authority or for showing or not showing
favour or disfavour to any person in relation to this or any other
agreement with the Authority; or

(ii) in connection with this Contract paid or agreed to pay any
commission other than a payment, particulars of which (including
the terms and conditions of the agreement for its payment) have
beendisclosed in writing to the Authority; and
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29.2

30

30.1

30.2

30.3

30.4

29.1.2 it has in place adequate procedures to prevent bribery and corruption, as
contemplated by section 7 of the Bribery Act 2010.

If the Supplier or its Staff (or anyone acting on its or their behalf) has done or does any
of the Prohibited Acts or has committed or commits any offence under the Bribery Act
2010 with or without the knowledge of the Supplier in relation to this or any other
agreement with the Authority:

29.2.1 the Authority shall beentitled:

Q) to terminate this Contract and recover from the Supplier the amount
of any loss resulting from the termination;

(ii) to recover from the Supplier the amount or value of any gift,
consideration or commission concerned; and

(i) to recover from the Supplier any other loss or expense sustained in
consequence of the carrying out of the Prohibited Act or the
commission of the offence under the Bribery Act 2010;

29.2.2 any termination under Clause 29.2.1 of this Schedule 2 shall be without
prejudice to any right or remedy that has already accrued, or subsequently
accrues, to the Authority; and

29.2.3 notwithstanding the Dispute Resolution Procedure, any Dispute relating to:
(i the interpretation of Clause 29 of this Schedule 2; or
(i) the amount or value of any gift, consideration or commission,

shall be determined by the Authority, acting reasonably, and the decision
shall be final and conclusive.

General

Each of the Parties is independent of the other and nothing contained in this Contract
shall be construed to imply that there is any relationship between the Parties of
partnership or of principal/agent or of employer/employee nor are the Parties hereby
engaging in a joint venture and accordingly neither of the Parties shall have any right
or authority to act on behalf of the other nor to bind the other by agreement or
otherwise, unless expressly permitted by the terms of this Contract.

Failure or delay by either Party to exercise an option or right conferred by this Contract
shall not of itself constitute awaiver of such option or right.

The delay or failure by either Party to insist upon the strict performance of any
provision, term or condition of this Contract or to exercise any right or remedy
consequent upon such breach shall not constitute a waiver of any such breach or any
subsequent breach of such provision, termor condition.

Any provision of this Contract which is held to be invalid or unenforceable in any
jurisdiction shall be ineffectiveto the extent of such invalidity or unenforceability without
invalidating or rendering unenforceable the remaining provisions of this Contract and
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30.5

30.6

30.7

30.8

30.9

30.10

30.11

30.12

any such invalidity or unenforceability in any jurisdiction shall not invalidate or render
unenforceable such provisions in any other jurisdiction.

Each Party acknowledges and agrees that it has not relied on any representation,
warranty or undertaking (whether written or oral) in relation to the subject matter of this
Contract and theref ore irrevocably and unconditionally waives any rights it may have
to claim damages against the other Party for any misrepresentation or undertaking
(whether made carelessly or not) or for breach of any warranty unless the
representation, undertaking or warranty relied upon is set out in this Contract or unless
such representation, undertaking or warranty was made fraudulently.

Each Party shall bear its own expenses in relation to the preparation and execution of
this Contract including all costs, legal fees and other expenses so incurred.

The rights and remedies provided in this Contract are independent, cumulative and not
exclusive of any rights or remedies provided by general law, any rights or remedies
provided elsewhere under this Contract or by any other contract or document. In this
Clause 30.7 of this Schedule 2, right includes any power, privilege, remedy, or
proprietary or security interest.

Unless otherwise expressly stated in this Contract, a person who is not a party to this
Contract shall have no right to enforce any terms of it which confer a benefit on such
person except that a Successor and/or a Third Party may directly enforce any
indemnities or other rights provided to it under this Contract. No such person shall be
entitled to object to or be required to consent to any amendment to the provisions of
this Contract.

This Contract, any variation in writing signed by an authorised representative of each
Party and any document referred to (explicitly or by implication) in this Contract or any
variation to this Contract, contain the entire understanding between the Supplier and
the Authority relating to the Services to the exclusion of all previous agreements,
confirmations and understandings and there are no promises, terms, conditions or
obligations whether oral or written, express or implied other than those contained or
referred to in this Contract. Nothing in this Contract seeks to exclude either Party's
liability for Fraud. Any tender conditions and/or disclaimers set out in the Authority’s
procurement documentation leading to the award of this Contract shall form part of this
Contract.

This Contract, and any Dispute or claim arising out of or in connection with it or its
subject matter (including any non-contractual claims), shall be governed by, and
construed in accordance with, the laws of England and Wales.

Subject to Clause 22 of this Schedule 2, the Parties irrevocably agree that the courts
of England and Wales shall have non-exclusive jurisdiction to settle any Dispute or
claim that arises out of or in connection with this Contract or its subject matter.

All written and oral communications and all written material referred to under this
Contract shall be in English.
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11

1.2

1.3

Schedule 3

Information and Data Provisions

Confidentiality

In respect of any Confidential Information it may receive directly or indirectly from the
other Party (“Discloser”) and subject always to the remainder of Clause 1 of this
Schedule 3, each Party (“Recipient”) undertakes to keep secret and strictly
confidential and shall not disclose any such Confidential Information to any third party
without the Discloser’s prior written consentprovided that:

1.1.1 the Recipient shall not be prevented from using any general knowledge,
experience or skills which were in its possession prior to the Commencement
Date;

1.1.2 the provisions of Clause 1 of this Schedule 3 shall not apply to any

Confidential Information:

(i which is in or enters the public domain other than by breach of this
Contract or other act or omissions of the Recipient;

(ii) which is obtained from a third party who is lawfully authorised to
disclose such information without any obligation of confidentiality;

(iir) which is authorised for disclosure by the prior written consentof the
Discloser;

(iv) which the Recipient can demonstrate was in its possession without
any obligation of confidentiality prior to receipt of the Confidential
Information fromthe Discloser; or

(V) which the Recipient is required to disclose purely to the extent to
comply with the requirements of any relevant stock exchange.

Nothing in Clause 1 of this Schedule 3 shall prevent the Recipient from disclosing
Confidential Information where it is required to do so by judicial, administrative,
governmental or regulatory process in connection with any action, suit, proceedings or
claim or otherwise by applicable Law, including the Freedom of Information Act 2000
(“FOIA”), Codes of Practice on Access to Government Information, on the Discharge
of Public Authorities’ Functions or on the Management of Records (* Codes of
Practice”) or the Environmental Information Regulations 2004 (“ Environmental
Regulations”).

The Authority may disclose the Supplier’s Confidential Information:

1.3.1 on a confidential basis, to any Contracting Authority (the Parties agree that

all Contracting Authorities receiving such Confidential Information shall be
entitled to further disclose the Confidential Information to other Contracting
Authorities on the basis that the information is confidential and is not to be
disclosed to a third party which is not part of any Contracting Authority);
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1.4

15

1.6

2

2.1

1.3.2 on a confidential basis, to any consultant, contractor or other person engaged
by the Authority and/or the Contracting Authority receiving such information;

1.3.3 to any relevant party for the purpose of the examination and certification of
the Authority’s accounts;
1.34 to any relevant party for any examination pursuant to section 6(1) of the

National Audit Act 1983 of the economy, efficiency and effectiveness with
which the Authority has used its resources;

1.35 to Parliament and Parliamentary Committees or if required by any
Parliamentary reporting requirements; or

1.3.6 on a confidential basis to a proposed successor body in connection with any
proposed or actual, assignment, novation or other disposal of rights,
obligations, liabilities or property in connection with this Contract;

and for the purposes of this Contract, references to disclosure "on a confidential basis"
shall mean the Authority making clear the confidential nature of such information and
that it must not be further disclosed except in accordance with Law or this Clause 1.3
of this Schedule 3.

The Supplier may only disclose the Authority’s Confidential Information, and any other
information provided to the Supplier by the Authority in relation this Contract, to the
Supplier’s Staff or professional advisors who are directly involved in the perfor mance
of or advising on the Supplier’s obligations under this Contract. The Supplier shall
ensure that such Staff or professional advisors are aware of and shall comply with the
obligations in Clause 1 of this Schedule 3 as to confidentiality and that all information,
including Confidential Information, is held securely, protected against unauthorised
use or loss and, at the Authority’s written discretion, destroyed securely or returned to
the Authority when it is no longer required. The Supplier shall not , and shall ensure
that the Staff do not, use any of the Authority’s Confidential Information received
otherwise than for the purposes of performing the Supplier's obligations in this
Contract.

For the avoidance of doubt, save as required by Law or as oth erwise set out in this
Schedule 3, the Supplier shall not, without the prior written consent of the Authority
(such consent not to be unreasonably withheld or delayed), announce that it has
entered into this Contract and/or that it has been appointed as a Supplier to the
Authority and/or make any other announcements about this Contract.

Clause 1 of this Schedule 3 shall remain inforce:

1.6.1 without limit in time in respect of Confidential Information which comprises
Personal Data or which relates to national security; and

1.6.2 for all other Confidential Information for a period of three (3) years after the
expiry or earlier termination of this Contract unless otherwise agreed in
writing by the Parties.

Dataprotection

The Parties acknowledge their respective duties under Data Protection Legislation and
shall give each other all reasonable assistance as appropriate or necessary to enable
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2.2

2.3

2.4

each other to comply with those duties. For the avoidance of doubt, the Supplier shall
take reasonable steps to ensure it is familiar with the Data Protection Legislation and
any obligations it may have under such Data Protection Legislation and shall comply
with such obligations.

Where the Supplier is Processing Personal Data under or in connection with this
Contract, the Parties shall comply with the Data Protection Protocol.

The Supplier and the Authority shall ensure that Personal Data is safeguarded at all
times in accordance with the Law, and this obligation will include (if transferred
electronically) only transferring Personal Data (a) if essential, having regard to the
purpose for which the transfer is conducted; and (b) that is encrypted in accordance
with any international data encryption standards for healthcare, and as otherwise
required by those standards applicable to the Authority under any Law and Guidance
(this includes, data transferred over wireless or wired networks, held on laptops, CDs,
memory sticks and tapes).

Where, as a requirement of this Contract, the Supplier is Processing Personal Data
relating to patients and/or service users as part of the Services, the Supplier shall:

2.4.1 complete and publish an annual information governance assessment using
the NHS information governancetoolkit;

2.4.2 achieve a minimum level 2 performance against all requirements in the
relevant NHS information governance toolkit;

24.3 nominate an information governance lead able to communicate with the
Supplier’'s board of directors or equivalent governance body, who will be
responsible for information governance and from whom the Supplier’s board
of directors or equivalent governance body will receive regular reports on
information governance matters including, but not limited to, details of all
incidents of data loss and breach of confidence;

24.4 report all incidents of data loss and breach of confidence in accordance with
Department of Health and/or the NHS England and/or Health and Social Care
Information Centre guidelines;

245 put in place and maintain policies that describe individual persona
responsibilities for handling Personal Data and apply those policies
vigorously;

2.4.6 put in place and maintain a policy that supports its obligations under the NHS
Care Records Guarantee (being the rules which govern information held in
the NHS Care Records Service, which is the electronic patient/service user
record management service providing authorised healthcare professionals
access to a patient’s integrated electronic care record);

2.4.7 put in place and maintain agreed protocols for the lawful sharing of Personal

Data with other NHS organisations and (as appropriate) with non -NHS
organisations in circumstances in which sharing of that data is required under
this Contract;
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2.5

2.6

3.1

3.2

2.4.8 where appropriate, have a system in place and a policy for the recording of
any telephone calls in relation to the Services, including the retention and
disposal of those recordings;

249 at all times comply with any information governance requirements and/or
processes as may be set out in the Specification and Tender Response
Document; and

2.4.10 comply with any new and/or updated requirements, Guidance and/or Policies
notified to the Supplier by the Authority from time to time (acting reasonably)
relating to the Processing and/or protection of Personal Data.

Where any Personal Data is Processed by any Sub-contractor of the Supplier in
connection with this Contract, the Supplier shall procure that such Sub -contractor shall
comply with the relevant obligations set out in Clause 2 of this Schedule 3, as if such
Sub-contractor were the Supplier.

The Supplier shall indemnify and keep the Authority indemnified against, any loss,
damages, costs, expenses (including without limitation legal costs and expenses),
claims or proceedings whatsoever or howsoever arising from the Supplier’s unlawful
or unauthorised Processing, destruction and/or damage to Personal Data in
connection with this Contract.

Freedom of Information and Transparency

The Parties acknowledge the duties of Contracting Authorities under the FOIA, Codes
of Practice and Environmental Regulations and shall give each other all reasonable
assistance as appropriate or necessary to enable compliance with those duties.

The Supplier shall assist and cooperate with the Authority to enable it to comply with
its disclosure obligations under the FOIA, Codes of Practice and Environmental
Regulations. The Supplier agrees:

3.2.1 that this Contract and any recorded information held by the Supplier on the
Authority’s behalf for the purposes of this Contract are subject to the
obligations and commitments of the Authority under the FOIA, Codes of
Practice and Environmental Regulations;

3.2.2 that the decision on whether any exemption to the general obligations of
public access to information applies to any request for information received
under the FOIA, Codes of Practice and Environmental Regulations is a
decision solely forthe Authority;

3.2.3 that where the Supplier receives a request for information under the FOIA,
Codes of Practice and Environmental Regulations and the Supplier itseff is
subject to the FOIA, Codes of Practice and Environmental Regulations it will
liaise with the Authority as to the contents of any response before aresponse
to a request is issued and will promptly (and in any event within two (2)
Business Days) provide a copy of the request and any response to the
Authority;

3.2.4 that where the Supplier receives a request for information under the FOIA,
Codes of Practice and Environmental Regulations and the Supplier is not
itself subject to the FOIA, Codes of Practice and Environmental Regulations,
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3.3

3.4

3.5

3.6

3.7

4.1

it will not respond to that request (unless directed to do so by the Authority)
and will promptly (and in any event within two (2) Business Days) transfer the
request to the Authority;

3.25 that the Authority, acting in accordance with the Codes of Practice issued
and revised from time to time under both section 45 of FOIA, and regulation
16 of the Environmental Regulations, may disclose information concerning
the Supplier and this Contract; and

3.2.6 to assist the Authority in responding to a request for information, by
processing information or environmental information (as the same are
defined in FOIA and the Environmental Regulations) in accordance with a
records management system that complies with all applicable records
management recommendations and codes of conduct issued under section
46 of FOIA, and providing copies of all information requested by the Authority
within five (5) Business Days of that request and without charge.

The Parties acknowledge that, except for any information which is exempt from
disclosure in accordance with the provisions of the FOIA, Codes of Practice and
Environmental Regulations, the content of this Contractis not Confidential Information.

Notwithstanding any other term of this Contract, the Supplier consents to the
publication of this Contract in its entirety (including variations), subject only to the
redaction of information that is exempt from disclosure in accordance with the
provisions of the FOIA, Codesof Practice and Environmental Regulations.

In preparing a copy of this Contract for publication under Clause 3.4 of this Schedule
3, the Authority may consult with the Supplier to inform decision making regarding any
redactions but the final decision in relation to the redaction of information will be at the
Authority’s absolute discretion.

The Supplier shall assist and cooperate with the Authority to enable the Authority to
publish this Contract.

Where any information is held by any Sub-contractor of the Supplier in connection with
this Contract, the Supplier shall procure that such Sub-contractor shal comply with the
relevant obligations set out in Clause 3 of this Schedule 3, as if such Sub -contractor
were the Supplier.

Information Security

Without limitation to any other information governance requirements set out in this
Schedule 3, the Suppliershall:

4.1.1 notify the Authority forthwith of any information security breaches or near
misses (including without limitation any potential or actual b reaches of
confidentiality or actual information security breaches) in line with the
Authority’s information govemance Policies; and

4.1.2 fully cooperate with any audits or investigations relating to information
security and any privacy impact assessments undertaken by the Authority
and shall provide full information as may be reasonably requested by the
Authority in relation to such audits, investigations and assessments.
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4.2  Where required in accordance with the Specification and Tender Response Document,
the Supplier will ensure that it puts in place and maintains an information security
management plan appropriate to this Contract, the type of Services being provided
and the obligations placed on the Supplier. The Supplier shall ensure that such plan is
consistent with any relevant Policies, Guidance, Good Industry Practice and with any
relevant quality standards as may be set out in the Key Provisions and/or the
Specification and Tender Response Document.

4.3  Where required in accordance with the Specification and Tender Response Document,
the Supplier shall obtain and maintain certification under the HM Government Cyber
Essentials Scheme at the level set out in the Specification and Tender Response
Document.
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Schedule 4

Definitions and Interpretations

In this Contract the following words shall have the following meanings unlessthe

context requires otherwise:

“Actual Services
Commencement Date”

means the date the Supplier actually commences delivery of
the Services;

"Actuary” means a Fellow of the Institute and Faculty of Actuaries;

“Authority” means the authority named on the form of Contract on the first
page;

“Authority’s Actuary” | means the Government Actuaries Department;

“Authority’s means the Authority’s further obligations, if any, referred to in

Obligations” the Key Provisions;

“Breach Notice”

means a written notice of breach given by one Party to the other,
notifying the Party receiving the notice of its breach of this
Contract;

“Broadly Comparable”

means certified by an Actuary as satisfying the condition that
there are no identifiable Eligible Employees who would overall
suffer material detriment in terms of their future accrual of
Pension Benefits underthe scheme compared with the NHS
Pension Scheme assessed in accordance with Annex A of Fair
Deal for Staff Pensions;

“Business Continuity
Event”

means any event or issue that could impact on the operations
of the Supplier and its ability to provide the Services including
an influenza pandemic and any Force Majeure Event;

“Business Continuity
Plan”

means the Supplier’s business continuity plan which includes
its plans for continuity of the Services during a Business
Continuity Event;

“Business Day”

means any day other than Saturday, Sunday, Christmas Day,
Good Friday or a statutory bank holiday in England and Wales;
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“Cabinet Office

the Cabinet Office Statement of Practice — Staff Transfers in

Statement” the Public Sector 2000 (as revised 2013) as may be amended
or replaced,;

“Change Control means the change control process, if any, referredto in the

Process” Key Provisions;

“Codes of Practice”

shall have the meaning given to the termin Clause 1.2 of
Schedule 3;

“Commencement means the date of this Contract;

Date”

“Commercial means the document set out at Schedule 6;

Schedule”

“Confidential means information, data and material of any nature, which either

Information” Party may receive or obtain in connection with the conclusion
and/or operation of the Contract including any procurement
process which is:

@ Personal Data including without limitation which relates
to any patient or other service user or his or her treatment
or clinical or care history;

(b designated as confidential by either party or that ought
reasonably to be considered as confidential (however it
is conveyed or on whatever mediait is stored); and/or

(© Policies and such other documents which the Supplier
may obtain or have access to through the Authority’s
intranet;

“Contract” means the f orm of contract at the front of this document and all

schedules attached to the form of contract;

“Contracting
Authority”

means any contracting authority as defined in regulation 3 of
the Public Contracts Regulations 2015 (SI 2015/102) (as
amended), other than the Authority;

“Contract Manager”

means for the Authority and for the Supplier the individuals
specified in the Key Provisions; or such other person notified
by a Party to the other Party from time to time in accordance
with Clause 8.1 of Schedule 2;
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“Contract Price”

means the price exclusive of VAT that is payable to the
Supplier by the Authority under the Contract for the full and
proper performance by the Supplier of its obligations under the
Contract;

“Controller”

shall have the same meaning as set out in the GDPR,;

“Convictions”

means, other than in relation to minor road traffic offences, any
previous or pending prosecutions, convictions, cautions and
binding-over orders (including any spent convictions as
contemplated by section 1(1) of the Rehabilitation of Offenders
Act 1974 or any replacement or amendment to that Act);

“Cost Increase”

shall have the meaning given to the termin Clause 1.3.2 of
Part D of Schedule 7,

“Cost Saving”

shall have the meaning given to the termin Clause 1.3.4 of
Part D of Schedule 7;

“Data Protection
Legislation”

means (i) the Data Protection Act 1998 or, from the date it comes
into force, the Data Protection Act 2018 to the extent that it
relates to processing of personal data and privacy; (ii) the
GDPR, the Law Enforcement Directive (Directive (EU)
2016/680) and any applicable national implementing Law as
amended from time to time; and (iii) all applicable Law about the
processing of personal data and privacy;

“Data Protection
Protocol”

means any document of that name as provided to the Supplier
by the Authority (as amended from time to time in accordance
with its terms), which shall include, without limitation, any such
document appended to Schedule 3 (Information and Data
Provisions) of this Contract;

“Direction Letter”

means an NHS Pensions Direction letter issued by the
Secretary of State in exercise of the powers conferred by
section 7 of the Superannuation (Miscellaneous Provisions) Act
1967 and issued to the Supplier or a Sub-contractor of the
Supplier (as appropriate) relating to the terms of participation of
the Supplier or Sub-contractorin the NHS Pension Scheme in
respect of the Eligible Employees;

“Dispute(s)”

means any dispute, difference or question of interpretation or
construction arising out of or in connection with this Contract,
including any dispute, difference or question of interpretation
relating to the Services, any matters of contractual construction
and interpretation relating to the Contract, or any matter where
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this Contract directs the Parties to resolve an issue by reference
to the Dispute Resolution Procedure;

“Dispute Notice”

means a written notice served by one Party to the other stating
that the Party serving the notice believes there is a Dispute;

“Dispute Resolution
Procedure”

means the process for resolving Disputes as set out in Clause
22 of Schedule 2 or, where Clause 24 of Schedule 1 of the
Contract applies, the process for resolving Disputes as set out
in Schedule 8. For the avoidance of doubt, the Dispute
Resolution Procedure is subject to Clause 29.2.3 of Schedule
2;

“DOTAS”

means the Disclosure of Tax Avoidance Schemes rules which
require a promoter of tax schemes to tell HM Revenue and
Customs of any specified notifiable arrangements or proposals
and to provide prescribed information on those arrangements
or proposals within set time limits as contained in Part 7 of the
Finance Act 2004 and in secondary legislation made under
vires contained in Part 7 of the Finance Act 2004 and as
extended to National Insurance Contributions by the National
Insurance Contributions (Application of Part 7 of the Finance
Act 2004) Regulations 2012, SI1 2012/1868 made under s.132A
Social Security Administration Act 1992;

“Electronic Trading
System(s)”

means such electronic data interchange system and/or world
wide web application and/or other application with such
message standards and protocols as the Authority may specify
fromtime to time;

“Eligible Employees”

means each of the Transferred Staff who immediately before
the Employee Transfer Date was a member of, or was entitled
to become a member of, or but for their compulsory transfer of
employment would have been entitled to become a member of,
either the NHS Pension Scheme or a Broadly Comparable
scheme as a result of their employment or former employment
with an NHS Body (or other employer which participates
automatically in the NHS Pension Scheme) and being
continuously engaged for more than 50% of their employed
time with the Authority (in the case of Transferring Employees)
or a Third Party (in the case of Third Party Employees) in the
delivery of services the same as or similar to the Services.

For the avoidance of doubt a member of Staff who is or is
entitled to become a member of the NHS Pension Scheme as

a result of being engaged in the Services and being covered by
an “open” Direction Letter or other NHS Pension Scheme
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“access” facility but who has never been employed directly by
an NHS Body (or other body which participates automatically in
the NHS Pension Scheme) is not an Eligible Employee entitled
to Fair Deal for Staff Pensions protection under Part D of
Schedule 7;

“Employee Transfer
Date”

means the Transferred Staff’s first day of employment with the
Supplier (or its Sub-contractor);

“Employment
Liabilities”

means all claims, demands, actions, proceedings, damages,
compensation, tribunal awards, fines, costs (including but not
limited to reasonable legal costs), expenses and all other
liabilities whatsoever;

“Environmental

shall have the meaning given to the termin Clause 1.2 of

Regulations” Schedule 3;
“eProcurement means the NHS eProcurement Strategy available via:
Guidance”

http://www.gov.uk/government/collections/nhs-procurement

together with any further Guidance issued by the Department
of Health in connection with it;

“Equality Legislation”

means any and all legislation, applicable guidance and
statutory codes of practice relating to equality, diversity, non -
discrimination and human rights as may be in force in England
and Wales from time to time including, but not limited to, the
Equality Act 2010, the Part-time Workers (Prevention of Less
Favourable Treatment) Regulations 2000 and the Fixed -term
Employees (Prevention of Less Favourable Treatment)
Regulations 2002 (Sl 2002/2034) and the Human Rights Act
1998;

“Exit Requirements”

means the Authority’s exit requirements, as set out in the
Specification and Tender Response Document and/or otherwise
as part of this Contract, which the Supplier must comply with
during the Term and/or in relation to any expiry or early
termination of this Contract;

“Fair Deal for Staff

means guidance issued by HM Treasury entitled “Fair Deal for

Pensions” staff pensions: staff transfer from central government” issued in
October 2013 (as amended, supplemented or replaced);
“FOIA” shall have the meaning given to the termin Clause 1.2 of

Schedule 3;
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“Force Majeure Event”

means any event beyond the reasonable control of the Party in
guestion to include, without limitation:

@ war including civil war (whether declared or undeclared),
riot, civil commotion or armed conflict materially affecting
either Party’s ability to perform its obligations under this

Contract;
(b) acts of terrorism;
(©) flood, stormor other natural disasters;
(d) fire;
(e unavailability of public utilities and/or access to transport

networks to the extent no diligent supplier could
reasonably have planned for such unavailability as part
of its business continuity planning;

® government requisition or impoundment to the extent
such requisition or impoundment does not result from
any failure by the Supplier to comply with any relevant
regulations, laws or procedures (including such laws or
regulations relating to the payment of any duties or
taxes) and subject to the Supplier having used all
reasonable legal means to resist such requisition or
impoundment;

@ compliance with any local law or governmental order,
rule, regulation or direction applicable outside of
England and Wales that could not have been reasonably
foreseen;

(h) industrial action which affects the ability of the Supplier
to provide the Services, but which is not confined to the
workforce of the Supplier or the workforce of any Sub -
contractor of the Supplier;and

() a failure in the Supplier’s and/or Authority’s supply chain
to the extent that such failure is due to any event suffered
by a member of such supply chain, which would also
qualify as a Force Majeure Event in accordance with this
definition had it been suffered by one of the Parties;

but excluding, for the avoidance of doubt, the withdrawal of the
United Kingdom from the European Union and any related
circumstances, events, changes or requirements;

“Fraud”

means any offence under any law in respect of fraudin relation
to this Contract or defrauding or attempting to defraud or
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conspiring to defraud the government, parliament or any
Contracting Authority;

GDPR

means the General Data Protection Regulation (Regulation (EU)
2016/679);

“General Anti-Abuse
Rule”

means
(@ the legislation in Part 5 of the Finance Act 2013; and

(b) any future legislation introduced into parliament to
counteract tax advantages arising from abusive
arrangements to avoid national insurance contributions;

“Good Industry
Practice”

means the exercise of that degree of skill, diligence, prudence,
risk management, quality management and foresight which
would reasonably and ordinarily be expected from a skilled and
experienced service provider engaged in the provision of
services similar to the Services under the same or similar
circumstances as those applicable to this Contract, including in
accordance with any codes of practice published by relevant
trade associations;

“Guidance”

means any applicable guidance, direction or determination and
any policies, advice or industry alerts which apply to the
Services, to the extent that the same are published and publicly
available or the existence or contents of them have been
notified to the Supplier by the Authority and/or have been
published and/or notified to the Supplier by the Department of
Health, Monitor, NHS England, the Medicines and Healthcare
Products Regulatory Agency, the European Medicine Agency,
the European Commission, the Care Quality Commission
and/or any other regulator or competent body;

‘“Halifax Abuse
Principle”

means the principle explained in the CJEU Case C-255/02
Halifax and others;

"HM Government
Cyber Essentials
Scheme"

means the HM Government Cyber Essentials Scheme as
further defined in the documents relating to this scheme
published at:
https://www.gov.uk/government/publications/cyber-essentials-
scheme-overview;

“Implementation Plan”

means the implementation plan, if any, referredto in the Key
Provisions;
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“Implementation
Requirements”

means the Authority’s implementation and mobilisation
requirements (if any), as may be set out in the Specification and
Tender Response Document and/or otherwise as part of t his
Contract, which the Supplier must comply with as part of
implementing the Services;

“Intellectual Property
Rights”

means all patents, copyright, design rights, registered designs,
trade marks, know-how, database rights, confidential formulae
and any other intellectual property rights and the rights to apply
for patents and trade marks and registered designs;

“Interested Party”

means any organisation which has a legitimate interest in
providing services of the same or similar nature to the Services
in immediate or proximate succession to the Supplier or any
Sub-contractor and who had confirmed such interest in writing
to the Authority;

“Key Provisions”

means the key provisions set out in Schedule 1;

“KPI” means the key performance indicators as set out in Schedule
S5;
“Law” means any applicable legal requirements including, without

limitation,:

@ any applicable statute or proclamation, delegated or
subordinate legislation, bye-law, order, regulation or
instrument as applicable in England and Wales;

(b) any applicable European Union obligation, directive,
regulation, decision, law or right (including any such
obligations, directives, regulations, decisions, laws or
rights that are incorporated into the law of England and
Wales or given effect in England and Wales by any
applicable  statute, proclamation, delegated or
subordinate legislation, bye-law, order, regulation or
instrument);

(© any enforceable community right within the meaning of
section 2(1) European Communities Act1972;

(d) any applicable judgment of a relevant court of law which
is a binding precedent in England and Wales;

(e) requirements set by any regulatory body as applicable in
England and Wales;

® any relevant code of practice as applicable in England
and Wales; and
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(9)

any relevant collective agreement and/or international
law provisions (to include, without limitation, as referred
toin (a) to (f) above);

“Long Stop Date”

means the date, if any, specified in the Key Provisions;

“Losses” all damage, loss, liabilities, claims, actions, costs, expenses
(including the cost of legal and/or professional services)
proceedings, demands and charges whether arising under
statute, contract or at common law;

“Measures” means any measures proposed by the Supplier or any Sub -
contractor within the meaning of regulation 13(2)(d) of TUPE;

“NHS” means the National Health Service;

“NHS Body” has the meaning given to it in section 275 of the National

Health Service Act 2006 as amended by section 138(2)(c) of
Schedule 4 to the Health and Social Care Act 2012;

“NHS Pensions”

means NHS Pensions (being a division of the NHS Business
Services Authority) acting on behalf of the Secretary of State
as the administrators of the NHS Pension Scheme or such
other body as may from time to time be responsible for relevant
administrative functions of the NHS Pension Scheme, including
the Pensions Division of the NHS Business Services Authority;

“NHS Pension
Scheme”

means the National Health Service Pension Scheme for England
and Wales, established pursuant to the Superannuation Act
1972 and governed by subsequent regulations under that Act
including the NHS Pension Scheme Regulations;

“NHS Pension Scheme
Arrears”

means any failure on the part of the Supplier or any Sub -
contractor to pay employer’s contributions or deduct and pay
across employee’s contributions to the NHS Pension Scheme
or meet any other financial obligations under the NHS Pension
Scheme or any Direction Letter in respect of the Eligible
Employees;

"NHS Pension Scheme
Regulations”

means, as appropriate, any or all of the National Health Service
Pension Scheme Regulations 1995 (SI 1995/300), the National
Health Service Pension Scheme Regulations 2008 (Sl
2008/653) and any subsequent regulations made in respect of
the NHS Pension Scheme, each as amended from time to
time;
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“Occasion of Tax Non-
Compliance”

means:

(@ any tax return of the Supplier submitted to a Relevant Tax
Authority on or after 1 October 2012 is found on or after 1
April 2013 to be incorrectas aresult of:

(i) aRelevant Tax Authority successfully challenging the
Supplier under the General Anti-Abuse Rule or the
Halifax Abuse Principle or under any tax rulesor
legislation that have an effect equivalent or similar to the
General Anti-Abuse Rule or the Halifax Abuse Principle;

(ii) the failure of an avoidance scheme which the Supplier
was involved in, and which was, or should have been,
notified to a Relevant Tax Authority under the DOTAS or
any equivalent or similar regime; and/or

(b) any tax return of the Supplier submitted to a Relevant Tax
Authority on or after 1 October 2012 gives rise, on or after
1 April 2013, to a criminal conviction in any jurisdiction for
tax related offences which is not spent at the Effective Date
or to a civil penalty forfraud or evasion;

1] Pa rty”

means the Authority or the Supplier as appropriate and Parties
means both the Authority and the Supplier;

“Payment Date”

means twenty (20) Business Days after the last of the
conditions in Clause 1.7 of Part D of Schedule 7 has been
satisfied;

“Pension Benefits”

any benefits (including but not limited to pensionsrelated
allowances and lump sums) relating to old age, invalidity or
survivor’s benefits provided under an occupational pension
scheme;

“Personal Data”

shall have the same meaning as set out in the GDPR,;

Retirement Rights”

“Policies” means the policies, rules and procedures of the Authority as
notified to the Supplier from time to time;
“Premature rights to which any Transferred Staff (had they remained in the

employment of an NHS Body or other employer which
participates automatically in the NHS Pension Scheme) would
have been or is entitled under the NHS Pension Scheme
Regulations, the NHS Compensation for Premature Retirement
Regulations 2002 (SI 2002/1311), the NHS (Injury Benefits)
Regulations 1995 (SI 1995/866) and section 45 of the General
Whitley Council conditions of service, or any other legislative or
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contractual provision which replaces, amends, extends or
consolidates the same from time to time;

“Premises and

has the meaning given under Clause 2.1 of Schedule 2;

Locations”

“Process” shall have the same meaning as set out in the GDPR.
Processing and Processed shall be construed accordingly;

“Processor” shall have the same meaning as set out in the GDPR,;

“Purchase Order”

means the purchase order required by the Authority’s financial
systems, if a purchase order is referred to in the Key
Provisions;

“Relevant Tax
Authority”

means HM Revenue and Customs, or, if applicable, a tax
authority in the jurisdiction in which the Supplier is established;

“Remedial Proposal”

has the meaning given under Clause 15.3 of Schedule 2;

“Services” means the services set out in this Contract (including, without
limitation, Schedule 5 which sets out the requirements of the
Authority as issued to tenderers as part of the procurement
process and the Supplier’s response to these requirements);

“Services means the date delivery of the Services shall commence as

Commencement Date”

specified in the Key Provisions. If no date is specified in the
Key Provisions this date shall be the Commencement Date;

“Services Information”

means information concerning the Services as may be
reasonably requested by the Authority and supplied by the
Supplier to the Authority in accordance with Clause 20 of
Schedule 2 for inclusion in the Authority's services catalogue
fromtime to time;

“Specification and
Tender Response
Document”

means the document set out in Schedule 5 as amended and/or
updated in accordance with this Contract;

“Staff”

means all persons employed or engaged by the Supplier to
performits obligations under this Contract including any Sub -
contractors and person employed or engaged by such Sub -
contractors;

“Step In Rights”

means the step in rights, if any, referredto in the Key
Provisions;
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“Sub-contract”

means a contract between two or more suppliers, at any stage
of remoteness from the Supplier in a sub-contracting chain,
made wholly or substantially for the purpose of performing (or
contributing to the performance of) the whole or any part of this
Contract;

Sub-contractor

means a party to a Sub-contract other than the Supplier;

“Subsequent Transfer | means the pointin time, if any, at which services which are
Date” fundamentally the same as the Services (either in whole or in
part) are first provided by a Successor or the Authority, as
appropriate, giving rise to a relevant transfer under TUPE;
“Subsequent means any employee, agent, consultant and/or contractor who,
Transferring immediately prior to the Subsequent Transfer Date, is wholly or
Employees” mainly engaged in the performance of services fundamentally
the same as the Services (either in whole or in part) which are
to be undertaken by the Successor or Authority, as appropriate;
“Successor” means any third party who provides services fundamentally the
same as the Services (eitherin whole or in part) in immediate
or subsequent succession to the Supplier upon the expiry or
earlier termination of this Contract;
“Supplier” means the supplier named on the form of Contract on the first

page,

“Supplier Code of
Conduct”

means the code of that name published by the Government
Commercial Function originally dated September 2017, as may
be amended, restated, updated, re-issued or re-named from
time to time;

“Supplier Personnel”

means any employee, agent, consultant and/or contractor of
the Supplier or Sub-contractor who is either partially or fully
engaged in the performance of the Services;

“Term”

means the term as set out in the Key Provisions;

“Termination Notice”

means a written notice of termination given by one Party to the
other notifying the Party receiving the notice of the intention of
the Party giving the notice to terminate this Contract on a
specified date and setting out the grounds for termination;

“Third Party”

means any supplier of services fundamentally the same as the
Services (either in whole or in part) immediately before the
Transfer Date;

63




DocuSign Envelope ID: 639E8DB5-7325-4620-94F2-7E06E779942B

“Third Party Body”

has the meaning given under Clause 8.5 of Schedule 2;

“Third Party
Employees”

means all those employees, if any, assigned by a Third Party to
the provision of a service that is fundamentally the same as the
Services immediately before the Transfer Date;

“Transfer Amount”

an amount paid in accordance with Clause 1.7 of Part D of
Schedule 7 and calculated in accordance with the
assumptions, principles and timing adjustment referred to in
Clause 1.6 of Part D of Schedule 7 in relation to those Eligible
Employees who have accrued defined benefit rights in the NHS
Pension Scheme or a Third Party’s Broadly Comparable
scheme and elected to transfer them to the Supplier’s Broadly
Comparable scheme or the NHS Pension Scheme underthe
Transfer Option;

“Transfer Date”

means the Actual Services Commencement Date;

“Transfer Option”

an option given to each Eligible Employee with either:
(@ accruedrightsin the NHS Pension Scheme; or
(b) accrued rights in a Broadly Comparable scheme,

as at the Employee Transfer Date, to transfer those rights to
the Supplier’s (or its Sub-contractor’s) Broadly Comparable
scheme or back into the NHS Pension Scheme (as
appropriate), to be exercised by the Transfer Option Deadline,
to secure year-for-year day-for-day service credits in the
relevant scheme (or actuarial equivalent, where there are
benefit differences between the two schemes);

“Transfer Option

the first Business Day to fall at least three (3) months after the

Deadline” notice detailing the Transfer Option has been sent to each
Eligible Employee;
“Transferred Staff” means those employees (including Transferring Employees

and any Third Party Employees) whose employment
compulsorily transfers to the Supplier or to a Sub-contractor by
operation of TUPE, the Cabinet Office Statement or for any
other reasons, as aresult of the award of this Contract;

“Transferring
Employees”

means all those employees, if any, assigned by the Authority to
the provision of a service that is fundamentally the same as the
Services immediately before the Transfer Date;
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"TUPE" means the Transfer of Undertakings (Protection of Employment)

Regulations 2006 (2006/246) and/or any other regulations or
other legislation enacted for the purpose of implementing or
transposing the Acquired Rights Directive (77/187/EEC, as
amended by Directive 98/50 EC and consolidated in
2001/23/EC) into English law; and

“VAT” means value added tax chargeable under the Value Added Tax

Act 1994 or any similar, replacement or extra tax.

1.2

1.3

1.4

15

1.6

1.7

1.8

1.9

1.10

1.11

References to any Law shall be deemed to include areference to that Law as
amended, extended, consolidated, re-enacted, restated, implemented or transposed
fromtime to time.

References to any legal entity shall include any body that takes over responsibility for
the functionsof such entity.

References in this Contract to a“Schedule”, “Appendix’, “Paragraph” or to a “Clause”
are to schedules, appendices, paragraphs and clauses of this Contract.

References in this Contractto aday or to the calculation of time frames are references
to a calendar day unless expressly specified as a Business Day.

Unless setout inthe Commercial Schedule as achargeable itemand subjectto Clause
30.6 of Schedule 2, the Supplier shall bear the cost of complying with its obligations
under this Contract.

The headings are for convenience only and shall not affect the interpretation of this
Contract.

Words denoting the singular shallinclude the plural and vice versa.

Where a term of this Contract provides for a list of one or more items following the
word “including” or “includes” then such list is not to be interpreted as an exhaustive
list. Any such list shall not be treated as excluding any item that might have been
included in such list having regard to the context of the contractual term i n question.
General words are not to be given a restrictive meaning where they are followed by
examples intended to be included within the general words.

Where there is a conflict between the Supplier's responses to the Authority’s
requirements (the Supplier’'s responses being set out in Schedule 5) and any other part
of this Contract, such other part of this Contract shall prevail.

Where a document is required under this Contract, the Parties may agree in writing
that this shall be in electronic formatonly.
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1.12

1.13

1.14

1.15

Where there is an obligation on the Authority to procure any course of action from any
third party, this shall mean that the Authority shall use its reasonable endeavours to
procure such course of action fromthat third party.

Any guidance notesin grey textdo notformpart of this Contract.

Any Breach Notice issued by a Party in connection with this Contract shall not be
invalid due to it containing insufficient information. A Party receiving a Breach Notice
(“Receiving Party”) may ask the Party that issued the Breach Notice (“Issuing Party”)
to provide any further information in relation to the subject matter of the Breach Notice
that it may reasonably require to enable it to understand the Breach Notice and/or to
remedy the breach. The Issuing Party shall not unreasonably withhold or delay the
provision of such further information as referred to above as may be requested by the
Receiving Party but no such withholding or delay shall invalidate the Breach Notice.

Any terms defined as part of a Schedule or other documentforming partof this Contract
shall have the meaning as defined in such Schedule or document.
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Schedule 5

Specification and Tender Response Document

STRATEGIC PARTNERSHIP - LEARNING
DISABILITY AND AUTISM PROGRAMME
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Specification of Requirements

1. Background to therequirements

1.1 Context

1. The NHS Long term plan includes an objective to reduce the premature
mortality of people with a learning disability. This work is driven forward
through the NHS England and NHS Improvement National Learning Disability
and Autism Programme (hereafter referred to as the Programme).

2. The Programme covers 5 key areas of work which are indicated below:

Children and Young
People

Autism

Quiality

Strategic Commissioning

Health Improvement

A better start for children and young people
(CYP) who have a learning disability or are
autistic

Reducing diagnostic waiting times, reducing
admissions to inpatient beds, mortality reviews
for people who are autistic

Quality Improvement standards, reducing
restrictive practice, Care, (Education) and
Treatment Reviews (C(E)TRsS)

Moving people out of hospital into their own
homes, increased use of personal health
budgets

Annual Health Checks, Vaccinations,
reasonable Adjustments flag, Stop
Overmedicating People, Learning from Death
Reviews (LeDeR)

3. Further information about the national Learning Disability and Autism
Programme can be found at: https://www.england.nhs.uk/learning-disabilities/

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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4. One of the key pieces of work within the Programme is the Learning from
Deaths Review Programme (hereafter referred to as LeDeR). LeDeR is a
service improvement programme which has been operating nationally across
England since 2017. LeDeR contributes to improvements in the quality of
health and social care for people with a learning disability in England by
supporting local areas to carry out reviews of the care provided to a person
with a learning disability (aged 4 and over) prior to their death using a
standardised review process. This enables the identification of good practice
and what has worked well, as well as areas where improvements to the
provision of care could be made. Recurrent themes and significant issues are
identified and addressed at local, regional and national level in order to help
reduce premature mortality and health inequalities. LeDeR reviews are not
carried out for people who are autistic but do not have a learning disability.

5 LeDeR contains the largest body of evidence anywhere in the world about
premature mortality of people with a learning disability atan individual level
and, as of May 2021, is expected to include the data of more than 8500
completed reviews. A summary of the type of data LeDeR collects is shown in
Appendix 1 — LeDeR IR 10 Review Form. The current form is currently being
revised.

1.2 Current arrangements

6. Originally LeDeR was commissioned by Healthcare Quality Improvement
Partnership with the University of Bristol taking a lead for some policy aspects
of the work, the public facing web site, the web platform on which reviews are
tracked, monitored and supported, and the analysis of the meta data over
time to produce reports relating to premature mortality and health inequalities
of people with a learning disability. Since June 2020 NHS England and NHS
Improvement has directly commissioned the University of Bristol to deliver the
above work for LeDeR. The current contract with the University of Bristol
comes to an end on 31st May 2021. Previous LeDeR annual reports can
currently be found on the University of Bristol website.

7. From June 2021 a new public facing web site and web-based platform will be
in operation for the LeDeR. The website will serve to better inform the public
about LeDeR, its purpose and how it operates, whilst the secure web-based
platform will guide reviewers and other members of the LeDeR workforce
through the review process and holds the data generated through review
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completion. This has been commissioned by NHS England and NHS
Improvement and is currently in development. The web site and platform will
be hosted by South Central and West Commissioning Support Unit. Any new
commissioned arrangement subject to this tender will not have responsibility
for any aspects of the ongoing support and maintenance of those web-based
products.

8. The rest of the Learning Disability and Autism programme currently
commissions insight work on an ad hoc basis from a range of partners
including academics. This approach may not deliver best value for money
and does not enable the joining up of this type of work across the programme.

2. Scope of the procurement

9. NHS England and NHS Improvement are seeking to put in place a new
approach to insight and intelligence to support the whole Learning Disability
and Autism Programme which will include but is not exclusive to LeDeR. As
such NHS England and NHS Improvement are seeking to appoint a provider
for an initial 3 year period to lead a collaboration of partners including
academics, and service and quality improvement experts, to support the
National Learning Disability and Autism Programme in its aims and objectives
to ensure that people with a learning disability and people who are autistic
lead longer, happier, healthier lives.

10. The purpose of this partnership is to:

e Deliver a regular and dynamic flow of data to support the NHS in its
endeavours to reduce health inequalities and premature mortality
amongst people with a learning disability and people who are autistic.
This included but is not limited to data coming from the LeDeR
Programme.

¢ Provide independent scrutiny and critical input to the development and
delivery of the national Learning Disability and Autism Programme by
participating in the governance of the programme.

e Regularly publish academic and learned papers (including relating to the
findings of LeDeR reviews but also from other data sources) to raise the
profile of the health and social care needs of people with a Learning
Disability across a range of clinical specialties and professions, including
academia.
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11

13.

Provide expert analysis of relevant data and situate this in the context of
the latest best practice evidence around service improvement to reduce
health inequalities and premature mortality generally and specifically for
people with a learning disability.

Maintain and support the independent integrity of the LeDeR programme,
by providing independent, academic, critical insight and expertise to the
LeDeR programme; thereby supporting the authority of the programme to
affect change and address health inequalities and premature mortality
across the health and social care system.

Expand the academic base, and the number of people engaged in
academic study of, the health of people with a learning disability.

Promote access to academic study for people with a learning disability.

In return the independent partners are able to:

access the largest repository of data at an individual level about the
deaths of people with a learning disability anywhere in theworld

develop and grow their reputation in this field of research
increase their route to impact by supporting the NHS in service

improvement to reduce premature mortality and impact positively on
health inequalities.

A significant amount of this work will be focussed on health improvement and
premature mortality which will include but is not limited to LeDeR.

The development and maintenance of the LeDeR website and web-based
platform are out of the scope of the tender and will not be the responsibility of
the new partnership however the newly commissioned partnership will be
expected to undertake the following:

Advising the wider Programme on areas of work which will in their opinion
impact positively on reducing health inequalities and premature mortality

To provide analysis of data to support the whole Programme to focus our
collective endeavours on delivering evidence-based action.
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14. NHS England and NHS Improvement will hold the role as the ‘public face of
the LeDeR programme’ and, as such, this task is outside of the scope of this
tender.

15. In our new approach to an independent partnership NHS England and NHS
Improvement are looking specifically for support to the wider national Learning
Disability and Autism Programme although it is recognised that the rich data
available through LeDeR will form a strong basis for much of the work. We
want to ensure that any partnership endeavour is focussed on translating data
and research into evidence-based service improvement approaches to
improve health and care provision for people who have a learning disability
and those who are autistic.

1.3 Constraints and dependencies

16. NHS England and NHS Improvement is committed to reducing the health
inequalities experienced by various groups of people and to this end The
Learning Disability and Autism Programme is currently funded to 31 March
2024.

17. All publications delivered under this contract will be subject to NHS England
fact and accuracy checking prior to submission for publication irrespective of
the place of publication.

18. NHS England cannot commit at this stage to define all of the specific pieces of
work that will be required from the collaborative, however, all of the work will
focus on reducing premature mortality and improving health outcomes for
people with a learning disability and those who are autistic.

19. The collaborative will be required to comply with strict information governance
requirements set out in the s251 agreement and with a strict data processing
agreement (see Appendix 2 to this document) which will be signed between
the lead provider organisation and NHS England and NHS Improvement. In
addition, the lead contractor will be required to have in place appropriate data
sharing agreements with any sub-contracted organisation. For more
information on Information Governance see section 5.

20. All Intellectual Property Rights in and to the deliverables, material and any
other output developed by the Supplier as part of the Services in accordance
with the Specification, shall be owned by NHS England and NHS
Improvement. No data or information about or pertaining to the work may be
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21.

22.

23.

24,

25.

26.

shared or disclosed without prior written consent of NHS England and NHS
Improvement.

The collaborative will be required to utilise the data made available to them
via the new LeDeR web-based platform or LeDeR data repository provided for
such purposes. This will be made accessible by means of (but not limited to):

o Self Service Cube hosted in Azure

o Web API (FHIR) platform hosted in Azure

o Tableau/PowerBIl dashboards

o Limited Web Reporting Dashboards hosted in Azure

o Static exports of data where appropriate — e.g. Excel/CSV etc.

Whilst there is a commitment to LeDeR for the next three years (Financial
year 2023/24) and the number of LeDeR reviews completed has slowly
increased over years NHS England and NHS Improvement cannot specify the
number of reviews going forwards. It is estimated that in 2020 there will be in
the region of 3000 deaths notified to the programme.

The contract is for 3 years with an option to extend for further periods up to 24
months if funding is available. There will be break clause at 31 March 2024 to
be exercised in the event that NHS England and NHS Improvement chooses
not to fund LeDeR into financial year 2024/25.

There will be an expectation of ongoing data analysis and production of
reports and papers in relation to that data throughout each year. Products
and time scales will be agreed with the lead provider at the start of each
contract year.

The provider will be required to produce an annual report for LeDeR for each
year of the contract. This will need to be submitted with sufficient time to
enable its publication in the following May of each year. Exact dates will be
negotiated with the lead provider as part of contract negotiations. The first
annual report will be published in May 2022 based on the data from reviews
completed in 2021.

NHS England and NHS Improvement has committed to the development of
the new web platform which is being built by South Central and West
Commissioning Support Unit (CSW CSU) and this will be in place before 1
June 2021.
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27. The lead provider will be required to engage with NHS England and NHS
Improvement using video conferencing such as MS Teams for remote
engagement. Currently NHS England and NHS Improvement uses Microsoft
Teams and as such the provider’s capability to access MS Teams for
meetings would be a significant advantage.

1.4 Mandatory and Minimum Requirements

28. Across the collaborative the partnership must demonstrate:

e One lead partner who NHS England and NHS Improvement will contract with
for the purpose of this work.

e The ability to develop, oversee and maintain a complex partnership or
collaboration to achieve an agreed set of aims with appropriate governance in
place to manage this.

e Experience of and expertise in academic research in the field of Intellectual
Disability

29. The lead partner must also demonstrate that they have, through the
collaborative, access to professionals and:

e experts who have significant experience of advising the public sector on
service/ quality improvement and of quality improvement delivery within the
NHS using a range of approaches

e academics with experience including and not limited to the fields of health
most pertinent to the premature mortality of people with a learning disability
and people who are autistic (this may include for example but is not limited to:
primary care, emergency care, respiratory care, pharmacy, social care, cardio
vascular care)

e Any collaborative will need in its submission to demonstrate how its
constituent members are able to offer expertise and areas where they are
able to demonstrate evidence of impact on the health and well-being of
people who have a learning disability. (See collaborative partners template
for details required Appendix 5 to this document).
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Experience of working with people with learning disability and their families
and carers as coproduction partners

Experience of analysing large volumes of complex data and using this
analysis to produce a summary of findings and evidence-based
recommendations forchange

The capacity to deliver the data analysis and reports relating to the annual
findings of LeDeR reviews

The capacity to undertake ongoing analysis and horizon scanning of research
relating to premature mortality and health inequalities for people with a
learning disability and people who are autistic.

3. Deliverables for the contract

1.5 Programme widedeliverables

30.

31

32.

One contract with lead partner who “subcontracts” others with relevant skills
and background — this lead partner does NOT have to be an academic
institution but must be able to bring together a collaborative which includes
academics. (NHS England and NHS Improvement will only pay money to the
lead partner who will be responsible for any onward transfer of monies to any
collaborative partners).

A collaboration of partners including academics (including academics in
intellectual disability and clinical academics) and others drawn from a range of
areas and institutions who can collectively offer independent advice to the
Learning Disability and Autism programme in relation to the health and
wellbeing of people with a learning disability and people who are autistic with
a focus on reducing premature mortality.

The coordination and management of a co-production partnership of people
with a learning disability (as a reference group to shape the thinking) to work
alongside the partner so that work is delivered in coproduction and to increase
access to academic study and research for people with a learning disability
including using innovation and novel working to open and increase this
access. (This work may be subcontracted to a self -advocacy group).
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33. To identify and share with the Programme and beyond, new and emerging
themes about the care and health of people with a learning disability with the
purpose of helping to improve services, reduce premature mortality and
improve health inequalities. In doing so, as a minimum, to review at least four
times each year or more frequently as agreed by the parties, internationally
and nationally published learned papers relating to intellectual disability and in
particular the physical heath of people with a learning disability and;

34. to produce a digest of these, synthesising the data presented and,;

35. translating the findings and recommendations into language which can be
better understood in the NHS and in social care and,

36. which might be used to identify and initiate service change and improvement
and;.

37. describing how a quality improvement methodology might be applied to the
implementation and dissemination of relevant findings across systems in the
NHS

38. To complete a number of studies on focussed areas of work/ key themes, to
be agreed at the start of each year with NHS England and NHS Improvement.
This may include ‘deep dives’ into specific disease groups or causes of
premature mortality or specific cohorts of people such as people from BAME
communities. This work will use data from LeDeR and from other sources. As
part of the submission bidders should assume a minimum of 6 of these pieces
each year. Any additional ad hoc studies requested should be priced
separately — see pricing schedule. Examples of areas that may be requested
include and is not limited to:

e Respiratory disorders

Cardio vascular disease

Epilepsy

Annual Health Checks

Diabetes

Mental health

o Lifestyle risk factors (e.g. physical activity, obesity, alcohol misuse,
smoking etc)

e Prevention, early intervention and self -managed care

e Formal and informal supportin maintaining health and well-being (i.e.
professional health promotion and early intervention support,
community and advocacy groups, families/carers etc.)

e Use of digital technology to support wellbeing
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Patient experience and health priorities

Medication prescribing/deprescribing (to support STOMP-STAMP)
Sepsis

Sensory environment and framework for care for people and the
impact on health and recovery

e Workforce modelling for care for the future

e Restrictive practices and trauma

39. To conduct rapid literature reviews on an ad hoc basis when required, (for
example this might be a literature review of published data on COVID and
deaths of people with Downs Syndrome or people who are autistic and
physical health) and to share and disseminate that information across the
collaborative and with NHS England and NHS Improvement to ensure that
colleagues are maintaining their awareness of current issues and ‘hot topics’
in the academic sphere relating to learning disability and autism.

40. To offer ad hoc advice within the sphere of expertise of the collaborative
group to the learning disability and autism programme in NHSE/I as required
and to support the aims and endeavours of the overall programme to support
people with a learning disability to live longer, happier, healthier, lives.

41. To work collegiately and collaboratively with others working in this field to
drive forward health and well-being for people with a learning disability across
England and the wider communities of the world.

1.6 LeDeR specific deliverables

42. LeDeR annual report:

e To analyse the data from and to produce a report relating to the findings
of LeDeR reviews completed in each year of the contract which is to be
ready to publish by the following May of each year. (For example data
from all reviews completed in 2021 will be analysed and a report
produced for March 2022 for publication in May 2022).

e Annual reports must translate these academic findings into
recommended evidence based actionable interventions for the NHS/
social care services to deliver to help reduce premature mortality and
improve health inequalities of people with a learning disability
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These evidence based, actionable, interventions must be agreed in
partnership with people with lived experience (people with a
learning disability and families of people with a learning disability)
and

Annual reports must analyse trends in data over time and compare
data to the average for comparable communities/ those without a
learning disability where this is available.

43. Regional LeDeR reports:

From the analysis of the data each year to produce regional LeDeR
reports for each of the 7 NHS England region/ other geographies to
be determined by NHS England and NHS Improvement to provide
each region a better understanding of the specific issues around
premature mortality for their region, (Dates for the production of
these regional reports to be agreed with the supplier but likely to be
in line with the main LeDeR annual report)

Each report to make recommendations about specific evidence
based practical and actionable interventions for the local system(s)
which can, if acted upon make improvement to services and reduce
health inequalities

All these recommendations are to be developed and agreed with
people with lived experience (people with a learning disability and
families of people with a learning disability).

44, Retrospective review of LeDeR findings over the period of the programme:

To produce each year a retrospective consideration of findings of
LeDeR reports over a protracted period of the programme to
support evaluation and to determine the longer-term impact of work
to address health inequalities

This report should include assessing whether the findings have
changed over time and

identify a range of coproduced (with people who have a learning

disability their family members and carers) interventions informed
by a strong evidence base that are actionable by the NHS and
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social care commissioners and providers to address these
recurring thematic areas. For example, reviewing whether there
have been any changes in findings relating to death as a result of
SUDEP over a period of time.

= To identify more generally from data including outside of LeDeR a
range of coproduced interventions, informed by a strong evidence
base a range of interventions which are coproduced, which can be
delivered in the NHS or social care to impact on health inequalities
and premature mortality.

= To advise on potential approaches to evaluation, such that the
impact of proposed interventions on health improvement and
premature mortality can be measured

= To produce this information in a report format each year in line with
NHS planning cycles to help influence commissioning of services
each year.

= To produce a number of published academic papers per year
drawn from findings from the LeDeR data and aimed at supporting
service improvement — the number of these to be agreed between
the parties and to be not less than 3.

= Deliver and publicise — in partnership and agreement with the NHS
England and NHS Improvement Learning Disability and Autism
Programme team, findings of the LeDeR programme as
presentations and reports to identified and agreed audiences
including in easy read.

= To operate as a guide and supportive gateway to others wishing to
access the LeDeR data, who may wish to produce academic and
service improvement focussed papers and documentation for the
NHS and social care organisations, ensuring that the direction of
any other research type activity is service improvement focussed
and produces work that can be translated in to practical use for the
NHS or social care with the aim of reducing premature mortality
and improving health inequality for people with a learning disability.

4. Information governance
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45.

46.

47.

48.

49,

50.

51

52.

53.

For the purposes of the Data Protection Legislation and the delivery of the
Data Processing, NHS England is the Controller and the Supplier is the
Processor.

The appointed supplier must provide evidence of compliance with the Data
Security and Protection Toolkit or equivalent ISO data security accreditation.

Upon termination of the contract the appointed supplier must return all data in
an agreed digital format to NHS England and NHS Improvement or their
nominated supplier within 1 month or provide a certificate of destruction if it is
agreed that the data does not need to be retained.

All products of the work commissioned within the contract as identified in this
specification will remain the intellectual property of NHS England and NHS
Improvement and data and information relating to this work cannot be
disclosed without prior approval of NHS England and NHS Improvement in
writing.

A Confidential Advisory group (CAG) Section 251 approval is in place which
makes provision for personal data to be shared for the purpose of the LeDeR
programme, Further detail of the existing CAG S251 approval can be found in
the supporting documents Appendix 2.

The approval is for “non research” purposes. Any lead partner will be
expected to work with NHS England and NHS Improvement to identify
amendments to the CAG S251 approval to facilitate analysis of LeDeR data
going forward.

LeDeR reviewers upload data to the LeDeR platform including:
e GPrecords
e Social care records
e Other NHS records including structured judgement reviews from acute
trusts and community records
e Other records as appropriate and permitted.

There have been around 10,000 death notifications to LeDeR January 2017 -
September 2020 and we anticipate that over 8000 of these will have been
reviewed by the end of March 2021. We expect around 2,800 notifications
each year going forward.

If the partnership identifies endeavours which would fall outside of the current
CAG approvals for LeDeR but would significantly impact on our knowledge
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and learning around specific elements of care of people who have a learning
disability or who are autistic, NHS England and NHS Improvement would want
to work with the partnership and support an approach to CAG for research
permissions for specific pieces of work.

54. Further information about the LeDeR programme can be found at_
http://www .bristol.ac.uk/sps/leder/ and https://www.england.nhs.uk/learning-
disabilities/improving-health/mortality-review/

Roles and Responsibilities

55. During the contract the lead Supplier will be required to report on a regular
basis on the following areas:

¢ A breakdown of spend to date against projected spend, (quarterly)

¢ Risks and issues, (monthly)

e Membership of the collaborative including any new partners (monthly)
and

¢ Progress reporting against anticipated milestones and key deliverables
(monthly)

Frequency will be agreed in contract discussions.

56. It is expected that contract meetings between the lead Supplier and the NHS
England and Improvement Contract Manager will take place monthly.

57. A full list of responsibilities will be set out in the contract document however
the key responsibilities of NHS England and NHS Improvement will be:

e To manage the contract with the lead supplier with monthly
performance management meetings.

e To provide strong engagement and support to the lead supplier through
a nominated point of contact.

e To provide access to the relevant data and other information from the
Programme to enable the Supplier to conduct their responsibilities.

e To agree with the Supplier each year the topics for reviews or other
pieces of work at the beginning of each year of the contract.
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58.

59.

An annual performance review meeting will also be scheduled with the lead
Supplier towards the end of each year of the contract to review overall
performance to date, capture good practice and to identify and areas for
improvement for the remaining term of the contract including any gaps in
membership of the collaborative for example.

A full list of responsibilities will be set out in the contract document however
the key responsibilities of the supplier will be to:

Form a multi-disciplinary team to perform and carry out the deliverables set
out above.

Develop ways of working that incorporate a continuous process of
engagement with NHS England and NHS Improvement as the customer,
engaging with key stakeholders and programme governance.

Provide regular highlight and monitoring reports and attend meetings as
required to provide updates, progress reports and assurance asrequired.

The lead partner or a nominated member of the collaborative will attend
regular (monthly) meeting related to the internal governance of the Learning
Disability and Autism programme or subgroups thereof.

Monitor expenditure against the funding envelope, monitoring pressures
reporting regularly on this to NHS England.

Develop and maintain a risk register for the Programme and report significant
risks to NHS England as part of monitoring arrangements.

The lead partner or a nominated member of the collaborative may be asked to
attend meetings with internal and external NHS stakeholders to share
information and data about health improvement and premature mortality from
time to time as agreed.

To provide all analysis of data in word documents, with a PowerPoint
presentation including versions in easy read. Where data is best presented in
tabular form such as in excel spreadsheets this can be agreed in advance
with the lead partner.

To provide the LeDeR annual report and 7 regional reports by 31 March each
year in time for review and publication in mid May. Dates for other
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publications, deep dive data and analysis etc will be agreed with the lead
partner as required.

Performance and Measurement

KPI Ref.
Number

Services that KPI
relates to

Description of KPI

Measurement

LDAO1

Delivery of an
annual analysis of
LeDeR data
including evidence
based actionable
interventions for the
NHS and its
partners

An annual report in
a word document
signed off by the
collaborative and
also provided in
easy read format in
line with NHS
England
accessible
information
standard and a
slide deck format.
Report to provide
deep and robust
analysis of the
data from all
reviews completed
in the previous
calendar year
comparing with
groups who do not
have a learning
disability where
appropriate.
Report to include
evidence based
actionable
interventions by

the NHS and social
care

Delivery of the report
by a date to be
agreed with the lead
supplier in order to
enable publication in
May each year (likely
to be 31 March each
year)

LDAO2

Delivery of 7
regional reports
(one for each NHS
England region)

7 regional reports
to be provided in
word documents
and an easy read

Delivery of the report
by a date to be
agreed with the lead
supplier in order to
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summarising the
analysis of reviews
for that region and
making regional
recommendations
based on evidence
based good practice

format in line with
NHS England
accessible
information
standard. Report to
provide deep and
robust analysis of
the data from all
reviews complete
in the previous
calendar year
comparing with
groups who do not
have a learning
disability where
appropriate.
Report to include
evidence based
actionable
interventions by
the NHS and social
care

enable publication in
May each year (likely
to be 31 March each
year)

LDAO3

Delivery of
retrospective review
of LeDeR findings
over the period of
the programme to
determine longer
term impact of work
to address health
inequalities

1 report produced
in line with NHS
commissioning
cycle (dates to be
agreed with
supplier at the start
of each contract
year) in word
format

Delivery of report

LDAO4

Production of 4
quarterly digests of
the internationally
and nationally
published learned
papers

Production of 4
reports evenly
spaced through the
year (dates to be
agreed at the start
of each contract
year)
comprehensively
summarising the
findings of relevant
publications with

4 reports delivered to
agreed dates
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the aim of
supporting the
wider NHS and in
particular
commissioners
and providers of
services to
understand latest
thinking around
reducing health
inequalities and
improving quality
of services

LDO5

Publication of at
least 3 academic
papers

Publication of at
least 3 academic
papers in response
to analysis of data
from LeDeR and
focussed on the
improvement in
health inequalities
and reduction in
premature
mortalities.
Publication to be in
learned and
academic journals
both national and
international and
not limited to
journals focusing
on people with
intellectual
disability

Publication of at least
3 articles

LDO6

Development or
commission of a co-
production
partnership to
support the
programme

Delivery of a
sustainable
partnership with a
group of people
with lived
experience of
learning disability
to help shape and

4 meetings per year
documented
Evidence of co-
production of all
reports
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influence all
aspects of the
work of the
collaborative.
Such partnership
to meet as a
minimum 4 times
each year as well
as having an
ongoing
relationship with
the lead provider

LDO7

Deep dives or
specific topic
reviews and insight
pieces

Delivery of at least
6 deep dives /
topic reviews or
insight pieces on
areas of work
agreed in May
each year with
NHS England and
NHS Improvement
which will provide
deeper insight and
understanding
around specific
issues to include
recommendations
or areas of
learning and
opportunities for
development for
the NHS and social
care

6 reports produced at
dates to be agreed
and on topics to be
agreed in May each
year in MS Word
format

LDO8

Staffing, resource
and budget
management

All people working
on the contract, all
partners within the
collaborative, their
name and role,
and a quarterly
budget update.

The lead contractor
will provide a list
each quarter of all
staff working on the
project and their role
and grade. Each
month the lead
provider will confirm
that this list remains
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the same and will
notify NHS England
and NHS
Improvement of any
changes to that list.
The lead provider will
provide each quarter
a list of the names of
all people working in
the collaborative and
their role. Each
month the lead
provider will confirm
that this list remains
the same and will
notify NHS England
and NHS
Improvement of any
changes to that list.

Contract Term

60. This contract will run for three (3) years with an option to extend for a further
period of up to twenty-four (24) months with agreement on both sides. There
will be break clause for the contract to end 31 March 2024 should additional
funding for the remaining term not be available.

Resources and Payment

61. Whilst we are not specifying the resources available bidders are expected to
consider the focus of resources being spent on delivering action from
learning, constraints of current funding within the NHS and the pressure on
budgets presented by COVID — 19 and the recent one year spending review
in their bids. Cost will account for 30% of the overall score for thiswork.

62. Payments will be made quarterly in arrears with an annual review of
deliverables.
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Appendix 1: LeDeR IR 10 Review Form

Initial Review
Template IR10 (1).pdf

Appendix 2: CAG 251 Current approval documentation

LeDeR CAG s251
application April 2020

Appendix 3: Further Information about the LeDeR Programme.

B

LeDeR programme
overview slides 18122

Appendix 4. Governance structure of the Learning Disability and Autism

B

Appendix 4.
Governance of the LD

Programme

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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Appendix 5: 2021 LDA Collaborative partners template

[
XE
2 App 52021 LDA
Collaborative partner

Response by King’s College London

SQ Response Kings

Technical Response Kings

Clarification Questions received and Responses provided during thetender process

]

20210203 - ITT
Clarification QA - v8.d

89



DocuSign Envelope ID: 639E8DB5-7325-4620-94F2-7E06E779942B

Schedule 6

Commercial Schedule
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Schedule 7

Staff transfer

The optional parts of this Schedule 7 below shall only apply to this Contract where such
parts have been checked.

Part A X] No staff transfer to the Supplier under TUPE (only applicable to the Contract
if this box ischecked)

1.1

1.2

The Parties agree that at the commencement of the provision of Services by the
Supplier TUPE, the Cabinet Office Statement and Fair Deal for Staff Pensions shall

not apply so as to transfer the employment of any employees of the Authority or a Third
Party to the Supplier.

If any person who is an employee of the Authority or a Third Party claims, or it i s
determined, that their contract of employment has been transferred from the Authority
or Third Party to the Supplier or a Sub-contractor pursuant to TUPE, or claims that
their employmentwould have so transferredhad they notresigned, then:

121

1.2.2

1.2.3

124

the Supplier will, within seven (7) days of becoming aware of that fact, give
notice in writing to the Authority;

the Authority or Third Party may offer employment to such person within
twenty-eight (28) days of the notification by the Supplier;

if such offer of employment is accepted, the Supplier or a Sub-contractor
shall immediately release the person from their employment;

if after that period specified in Clause 1.2.2 of Part A of this Schedule 7 has
elapsed, no offer of employment has been made by the Authority o r Third
Party, or such offer has been made by the Authority or Third Party but not
accepted within a reasonable time, the Supplier or Sub -contractor shall
employ that person in accordance with its obligations and duties under
TUPE and shall be responsible for all liabilities arising in respect of any
such person and shall (where relevant) be bound to apply Fair Deal for Staff
Pensions in respect of any such person in accordance with the provisions
of Part D of this Schedule 7.

Part B [] Staff transferfrom the Authorityunder TUPE (onlyapplicable to the Contract
if this box ischecked)

1.1

The Parties agree that the commencement of the provision of Services under this
Contract shall give rise to a relevant transfer as defined in TUPE. Accordingly the
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1.2

1.3

1.4

15

contracts of employment of the Transferring Employees will transfer on the Transfer
Date to the Supplier or any Sub-contractor pursuant to TUPE, the Cabinet Office
Statement and Fair Deal for Staff Pensions.

The Supplier agrees, or shall ensure by written agreement that any Sub -contractor
shall agree, to accept the Transferring Employees into its employment on the Transfer
Date upon their then current terms and conditions of employment (including the right
to continued access to the NHS Pension Scheme or access to a Broadly Comparable
pension scheme which shall be dealt with in accordance with Part D of this Schedule
7) and with full continuity of employment.

The Supplier's agreement in Clause 1.2 of Part B of this Schedule 7 (and any
subsequent agreement by any Sub-contractor), is subject to the right of any employee
identified as a Transferring Employee to object to being transferred to the Supplier or
any Sub-contractor.

The Supplier will, or shall ensure by written agreement that any Sub -contractor will:

141 not later than twenty eight (28) days after issue of a written notice in writing
to it from the Authority, provide the Authority with the information required
under regulation 13(4) of TUPE. The Supplier shall be liable to the Authority
for, and shall indemnify and keep the Authority indemnified against, any loss,
damages, costs, expenses (including without limitation legal costs and
expenses), claims or proceedings that arise or result from any breach of this
obligation;

1.4.2 provide such assistance and information to the Authority as it may reasonably
request to facilitate a smooth and efficient handover of the Transferring
Employees to the Supplier or any Sub-contractor (including attendance at
any meetings with Transferring Employees, trade unions and employee
representatives);

1.4.3 comply with its obligations to inform and, if necessary, consult with the
appropriate representatives of any employees who are affected by the
relevant transfer in accordance with regulation 13 of TUPE; and

144 immediately following the Transfer Date comply with its obligation to consult
with the appropriate representatives of the Transferring Employees about
any Measures in accordance with regulation 13(6) of TUPE.

The Authority willon or before the Transfer Date:

151 pay all wages, salaries and other benefits of the Transferring Employees
(including any contributions to retirement benefit schemes) and discharge all
other financial obligations (including reimbursement of any expenses) owing
to the Transferring Employees in respect of the period before the Transfer
Date;
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1.6

1.7

1.8

152

153

154

procure that any loans or advances made to the Transferrin g Employees
before the Transfer Date are repaid to it;

account to the proper authority for all PAYE tax deductions and national
insurance contributions payable in respect of the Transferring Employees in
the period before the Transfer Date; and

pay the Supplier the amount which would be payable to each of the
Transferring Employees in lieu of accrued but untaken holiday entitlement as
at the Transfer Date.

The Authority will:

16.1

1.6.2

provide such assistance and information to the Supplier as it may reasonably
request to facilitate a smooth and efficient handover of the Transferring
Employees to the Supplier or any Sub-contractor, including the provision of
all employee liability information identified in regulation 11 of TUPE in relation
to the Transferring Employees; and

comply with its obligations to inform and, if necessary, consult with the
appropriate representatives of any employees who are affected by the
relevanttransfer in accordance with regulation 13 of TUPE.

The Authority shall indemnify and keep indemnified the Supplier in relation to any
Employment Liabilities arising out of or in connection with any claim which arises as a
result of any act or omission of the Authority in relation to the Transferring Employees
prior to the Transfer Date save for where such act or omission results from complying
with the instructions of the Supplier or Sub-contractor, including the Supplier or Sub-
contractor failing to comply with its obligations under regulation 13 of TUPE, but only
to the extentthat such claim is broughtby:

1.71

1.7.2

any of the Transferring Employees (whether on their own behalf or in their
capacity as employee representatives); or

any trade union, staff association or staff body recognised by the Authority
in respect of any of the Transferring Employees or any employee
representatives acting on behalf of any of the Transferring Employees.

The Supplier shall be responsible for or shall procure that any relevant Sub -contractor
shall be responsible from the Transfer Date for all remuneration, benefits, entitements
and outgoingsinrespect of the Transferring Employees and other Staff.
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1.9

1.10

The Supplier shall indemnify and will keep indemnified the Authority in relation to any
Employment Liabilities arising out of or in connectionwith:

19.1

1.9.2

1.9.3

194

any act or omission of the Supplier or Sub-contractor on or after the Transfer
Date (or any other event or occurrence after the Transfer Date) in respect of
any Transferring Employee or Staff (including but not limited to any liability
which arises because a Transferring Employee’s employment with the
Supplier or Sub-contractor is deemed to include their previous continuous
employment with the Authority);

any act or omission of the Supplier or Sub-contractor in relation to its
obligations under regulation 13 of TUPE, or in respect of an award of
compensation under regulation 15 of TUPE except to the extent that the
liability arises from the Authority’s failure to comply with regulation 13 of
TUPE;

any allegation or claim by a Transferring Employee or any other employee of
the Authority that in consequence of the transfer of Services to the Supplier
or Sub-contractor there has or will be a substantial change in such
Transferring Employee’s working conditions to their detriment within
regulation 4(9) of TUPE; and

any allegation or claim that the termination of employment of any of the
Transferring Employees or any other employee of the Authority whether on
or before the Transfer Date which arises as a result of any act or omission
by the Supplier or Sub-contractor save for where such act or omission results
fromcomplying with the instructions of the Authority.

If any person who is an employee of the Authority who is not a Transferring Employee
claims or it is determined that their contract of employment has been transf erred from
the Authority to the Supplier or any Sub-contractor pursuant to TUPE, or claims that
their employmentwould have so transferred had they notresigned:

1.10.1

1.10.2

1.10.3

1.10.4

the Supplier will, within seven (7) days of becoming aware of that fact, give
notice in writing to the Authority;

the Authority may offer employment to such person within twenty eight (28)
days of the notification by the Supplier;

if such offer of employment is accepted, the Supplier or Sub -contractor shall
immediately release the person fromtheir employment; and

if after the period specified in Clause 1.10.2 of Part B of this Schedule 7 has
elapsed, no offer of employment has been made by the Authority or such
offer has been made by the Authority but not accepted within a reasonable
time, the Supplier or Sub-contractor shall employ that person in accordance
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with its obligations and duties under TUPE and shall be responsible for all
liabilities arising in respect of any such person fromthe Transfer Date.

Part C [ Staff transfer from a current provider under TUPE(only applicable to the
Contractifthisboxis checked)

1.1

1.2

1.3

1.4

The Parties agree that the commencement of the provision of Services under this
Contract shall give rise to a relevant transfer as defined in TUPE. Accordingly the
contracts of employment of the Third Party Employees will transfer on the Transfer
Date to the Supplier or a Sub-contractor pursuant to TUPE, the Cabinet Office
Statement and (where relevant) Fair Deal for Staff Pensions.

The Supplier agrees, or shall ensure by written agreement that any Sub -contractor
shall agree, to accept the Third Party Employees into its employment on the Transfer
Date upon their then current terms and conditions of emplo yment (and including
(where relevant) the right to secure access or continued access to the NHS Pension
Scheme or access or continued access to a Broadly Comparable pension scheme in
accordance with Fair Deal for Staff Pensions (which shall be dealt with in accordance
with Part D of this Schedule 7) and with full continuity of employment.

The Supplier's agreement in Clause 1.2 of Part C of this Schedule 7 (and any
subsequent agreement by any Sub-contractor), is subject to the right of any Third Party
Employee to object to being transferred to the Supplier or any Sub -contractor.

The Supplier will, or shall ensure by written agreement that any Sub -contractor will:

141 not later than twenty eight (28) days after issue of a written notice in writing
to it from the Authority, provide the Third Party with the information required
under regulation 13(4) of TUPE. The Supplier shall be liable to the Authority
for, and shall indemnify and keep the Authority and any Third Party
indemnified against, any loss, damages, costs, expenses (including without
limitation legal costs and expenses), claims or proceedings that arise or
resultfromany breach of this obligation;

1.4.2 provide such assistance and information to the Third Party as it may
reasonably request to facilitate a smooth and efficient handover of the Third
Party Employees to the Supplier or any Sub-contractor (including attendance
at any meetings with Third Party Employees, trade unions and employee
representatives);

1.4.3 comply with its obligations to inform and, if necessary, consult with the
appropriate representatives of any employees who are affected by the
relevant transfer in accordance with regulation 13 of TUPE; and

144 immediately following the Transfer Date comply with its obligation to consult

with the appropriate representatives of the Third Party Employees about any
Measures in accordance with regulation 13(6) of TUPE.
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1.6

1.7

The Supplier shall be responsible for, or shall procure that any relevant Sub -contractor
shall be responsible from the Transfer Date, for all remuneration, benefits, entitlements
and outgoingsin respect of the Third Party Employees and other Staff.

The Supplier shall indemnify and will keep indemnified the Authority and any Third
Party in relation to any Employment Liabilities arising out of or in connection with:

16.1

1.6.2

1.6.3

1.6.4

any act or omission of the Supplier or a Sub-contractor on or after the
Transfer Date (or any other event or occurrence after the Transfer Date) in
respect of any Third Party Employee or Staff (including but not limited to any
liability which arises because a Third Party Employee’s employment with the
Supplier or a Sub-contractor is deemed to include their previous continuous
employment with the Third Party);

any act or omission of the Supplier or a Sub-contractor in relation to its
obligations under regulation 13 of TUPE, or in respect of an award of
compensation under regulation 15 of TUPE except to the extent that the
liability arises from the Third Party’s failure to comply with regulation 13 of
TUPE;

any claim or allegation by a Third Party Employee or any other employee of
the Authority or Third Party that in consequence of the transfer of Services
to the Supplier or a Sub-contractor there has or will be a substantial change
in their working conditions to their detriment within re gulation 4(9) of TUPE;
and

any claim or allegation that the termination of employment of any of the Third
Party Employees or any other employee of the Third Party whether on or
before the Transfer Date or not which arise as a result of any act or omission
by the Supplier or a Sub-contractor save for where such act or omission
results fromcomplying with the instructions of the Authority.

The Authority shall use reasonable endeavours to transferto the Supplier or any Sub-contractor
the benef it of any indemnity it hasfrom the Third Party.

Part D [] Provisions regarding pensions (only applicable to the Contract if this box is
checked orClause 1.2.4 of Part Aof this Schedule 7 applies)

Broadly comparable pension benefits L] (Clause 1.4 of this Part D of Schedule 7 only
applies to the Contractif this boxis checked or Clause 1.2.4 of Part A of this Schedule
7 applies. Forthe avoidance of doubt, wherethis box is not checked, but the Part D
box aboveis checked all of the provisions of this Part D of Schedule 7 shall apply to
this Contract exceptClause 1.4 of this Part Dof Schedule7)

96



DocuSign Envelope ID: 639E8DB5-7325-4620-94F2-7E06E779942B

1

11

1.2

1.3

Pension protection for EligibleEmployees

General

111

The Supplier shall procure that, if relevant, each of its Sub-contractors shall
comply with the provisions in this Schedule 7 as if references to the Supplier
were to the Sub-contractor.

Membership of the NHS Pension Scheme

121

1.2.2

1.2.3

1.2.4

1.2.5

In accordance with Fair Deal for Staff Pensions, the Supplier to which the
employment of any Eligible Employee compulsorily transfers as a result of
the award of this Contract, if not an NHS Body or other employer which
participates automatically in the NHS Pension Scheme, shall on or before the
Employee Transfer Date, each secure a Direction Letter to enable the Eligible
Employees to retain either continuous active membership of or eligibility for,
the NHS Pension Scheme, or as appropriate rejoin or secure eligibility for the
NHS Pension Scheme for so long as they remain employed in connection
with the delivery of the Services under this Contract.

The Supplier must supply to the Authority a complete copy of the Direction
Letter as soon as reasonably practicable after the Employee Transfer Date.

The Supplier shall comply with the terms of the Direction Letter (including
any terms which change as a result of changes in Law) for so long as it
remains bound by the termsof the Direction Letter.

Where any Staff (including any Transferred Staff) omitted from th e Direction
Letter supplied in accordance with Part D of this Schedule 7 is subsequently
found to be an Eligible Employee, the Supplier (or its Sub -contractor f
relevant) will ensure that that person is treated as an Eligible Employee from
the Employee Transfer Date so that their Pension Benefits and Premature
Retirement Rights are not adversely affected.

The Supplier shall ensure that all data relating to the Eligible Employees and
the NHS Pension Scheme is up to date and is provided to the Authority as
requested fromtime to time.

Contributions payable

13.1

The Supplier shall pay to the NHS Pension Scheme all such amounts as are
due under the Direction Letter and shall deduct and pay to the NHS Pension
Scheme such employee contributions as are required by the NHS Pension
Scheme.
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1.3.2

1.3.3

1.3.4

Where during the Term the standard employer contribution rate which the
Supplier is required to pay into the NHS Pension Scheme pursuant to the
terms of its Direction Letter is increased to a rate which is over and above
the rate which was applicable to the Supplier as at the date of this Contract
and such rate increase results in an increased cost to the Supplier overall in
relation to the provision of the Services (“Cost Increase”), the Supplier shall
(subject to Clause 1.3.3 of Part D of this Schedule 7 and the provision of
supporting information) be entitled to recharge a sum equal to the Cost
Increase to the Authority. The Supplier shall only be entitled to recharge any
Cost Increase to the Authority pursuant to this Clause 1.3.2 of Part D of this
Schedule 7 in circumstances where the Cost Increase arises solely as a
direct result of ageneral increase in the employer contribution rate applicablke
to all employers participating in the NHS Pension Scheme and not in
circumstances where the employer contribution rate applicable to the
Supplier is increased for any other reason, including as a result of any acts
or omissions of the Supplier which give rise to any costs or additional charges
(including interest) being charged to the Supplier which are over and above
the minimum employer contributions payable by an employer in the NHS
Pension Scheme (including as a result of a failure by the Supplier to comply
with the terms of its Direction Letter or to meet its obligations to the NHS
Pension Scheme).

The Supplier must supply all such information as the Authority may
reasonably request from time to time in order to support any claim made by
the Supplier pursuant to Clause 1.3.2 of Part D of this Schedule 7 in relation
to a Costlincrease.

Where during the Term the standard employer contribution rate which the
Supplier is required to pay in relation to the NHS Pension Scheme pursuant
to the terms of its Direction Letter is decreased as part of a general reduction
in the standard employer contribution rate applicable to all employers
participating in the NHS Pension Scheme to a rate which is lower than that
which was applicable as at the date of this Contract and such decrease
results in a cost saving for the Supplier (a “Cost Saving”), the Authority shall
be entitled to reduce the amounts payable to the Supplier under this Contract
by an amount equal to the Cost Saving. The Authority shall be entitled to
deduct any Cost Saving from sums otherwise payable by the Authority to the
Supplier under this Contract.

1.4 Broadly Comparable Pension Benefits

141

If the Authority in its sole discretion agrees that the Supplier or Sub-contractor
need not provide the Eligible Employees with access to the NHS Pension
Scheme, the Supplier must ensure that, with effect from the Employee
Transfer Date until the day before the Subsequent Transfer Date, the Eligible
Employees are offeredaccess to a scheme under which the Pension Benefits
are Broadly Comparable to those provided under the NHS Pension Scheme.
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15

1.6

1.4.2 The Supplier must supply to the Authority details of its Broadly Comparable
scheme and provide a full copy of the valid certificate of Broad Comparability
covering all Eligible Employees, as soon as it is able to do so and in any
event no later than twenty eight (28) days before the Employee Transfer
Date.

Transfer Option where Broadly Comparable Pension Benefits are provided

151 As soon as reasonably practicable and in any event no later than twenty (20)
Business Days after the Employee Transfer Date, the Supplier must provide
the Eligible Employees with the Transfer Option, where a Third Party offered,
or the Supplier offers, aBroadly Comparable scheme.

Calculation of Transfer Amount

1.6.1 The Authority shall use reasonable endeavours to procure that twenty (20)
Business Days after the Transfer Option Deadline, the Transfer Amount is
calculated by the Third Party’s Actuary or the Authority’s Actuary (as
appropriate) on the following basis and notified to the Supplier along with any
appropriate underlying methodology.

1.6.2 If the Third Party offers aBroadly Comparable scheme to Eligible Employees:

Q) the part of the Transfer Amount which relates to benefits accrued in
that Broadly Comparable scheme other than those in Clause
1.6.2(ii) of Part D of this Schedule 7 below must be aligned to the
funding requirements of that scheme; and

(ii) the part of the Transfer Amount which relates to benefits accrued in
the NHS Pension Scheme (having been previously bulk transferred
into the Third Party’s Broadly Comparable scheme), must be
aligned to whichever of:

(A the funding requirements of the Third Party’s Broadly
Comparable scheme; or

(B) the principles under which the Third Party’s Broadly
Comparable scheme received a bulk transfer payment from
the NHS Pension Scheme (together with any shortfall
payment),
gives the higher figure, provided that where the principles
require the assumptions to be determined as at a particular
date, that date shall be the Employee Transfer Date.

1.6.3 In the case of Transferring Employees or any Third Party Emplo yees who
have access to the NHS Pension Scheme (and who are classed as Eligible
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1.7

1.8

1.6.4

Employees), the Transfer Amount shall be calculated by the NHS Pension
Scheme’s Actuary on the basis applicable for bulk transfer terms from the
NHS Pension Scheme set by the Department of Health from time to time.

Each Party shall promptly provide to the Actuary calculating or verifying the
Transfer Amount any documentation and information which that Actuary may
reasonably require.

Payment of Transfer Amount

Subjectto:

1.7.1 the period for acceptance of the Transfer Option having expired; and

1.7.2 the Supplier having provided the trustees or managers of the Third Party’s
pension scheme (or NHS Pensions, as appropriate) with completed and
signed forms of consent in a form acceptable to the Third Party’s pension
scheme (or NHS Pensions) from each Eligible Employee in respect of the
Transfer Option;and

1.7.3 the calculation of the Transfer Amount in accordance with Clause 1.6 of Part
D of this Schedule 7; and

1.74 the trustees or managers of the Supplier’s (or any Sub-contractor’s) Broadly

Comparable scheme (or NHS Pensions, as appropriate) having confirmed in
writing to the trustees or managers of the Third Party’s pension scheme (or
NHS Pensions, as appropriate) that they are ready, willing and able to
receive the Transfer Amount and the bank details of where the Transfer
Amount should be sent, and not having revoked that confirmation,

the Authority will use reasonable endeavours to procure that the Third Party's pension
scheme (or the NHS Pension Scheme, as appropriate) shall, on or before the Payment
Date, transfer to the Supplier's Broadly Comparable scheme (or NHS Pension
Scheme) the Transfer Amount in cash, together with any cash or other assets which
are referable to additional voluntary contributions (if any) paid by the Eligible
Employees which do notgive rise to salary-related benefits.

Credit for Transfer Amount

181

Subject to prior receipt of the Transfer Amount, by the trustees or managers
of the Supplier’s Broadly Comparable scheme (or NHS Pensions, as
appropriate), the Supplier must procure that year -for-year day-for-day
service credits are granted in the Supplier's (Broadly Comparable scheme
(or NHS Pension Scheme), or an actuarial equivalent agreed by the
Authority’s Actuary (and NHS Pension Scheme Actuary) in accordance with
Fair Deal for Staff Pensions as a suitable reflection of the differencesin
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1.8.2

benefit structure between the NHS Pension Scheme and the Supplier’s
pension scheme.

To the extent that the Transfer Amount is or shall be insufficient to provide
benefits in the receiving scheme on the basis set out in Clause 1.8.1 above,
the Supplier shall be liable to make a top-up payment into the receiving
scheme such that benefits shall be provided by the receiving scheme on the
basis set out in Clause 1.8.1. above.

1.9 Premature Retirement Rights

191

From the Employee Transfer Date until the day before the Subsequent
Transfer Date, the Supplier must provide Premature Retirement Rights in
respect of the Eligible Employees that are identical to the benefits they would
have received had they remained employees of an NHS Body or other
employer which participates automatically in the NHS Pension Scheme.

1.10 Breach and Cancellation of any Direction Letter(s) and Right of Set-Off

1.10.1

1.10.2

1.10.3

The Supplier agrees that it shall notify the Authority if it breaches the terms
of the Direction Letter. The Supplier also agrees that the Authority is entitled
to make arrangements with NHS Pensions for the Authority to be notified
the Supplier breachesthe terms of this Direction Letter.

If the Authority is entitled to terminate this Contract pursuant to Clause 15.5.5
of Schedule 2, the Authority may in its sole discretion instead of exercising
its right under Clause 15.5.5 of Schedule 2 permit the Supplier to offer
Broadly Comparable Pension Benefits, on such terms as decided by the
Authority.

If the Authority is notified by NHS Pensions of any NHS Pension Scheme
Arrears, the Authority shall be entitled to deduct all or part of those arrears
fromany amount due to be paid by the Authority to the Supplier having given
the Supplier five (5) Business Days’ notice of its intention to do so, and to
pay any sum deducted to NHS Pensions in full or partial settlement of the
NHS Pension Scheme Arrears. This set-off right is in addition to and not
instead of the Authority’s right to terminate the Contract under Clause 15.5.5
of Schedule 2.

1.11 Compensation

1111

If the Supplier is unable to provide the Eligible Employees with either:

101



DocuSign Envelope ID: 639E8DB5-7325-4620-94F2-7E06E779942B

1.11.2

(1) membership of the NHS Pension Scheme (having used its best
endeavoursto secure aDirection Letter); or

(ii) a Broadly Comparable scheme,

the Authority may in its sole discretion permit the Supplier to compensate
the Eligible Employees in a manner that is Broadly Comparable or
equivalent in cash terms, the Supplier having consulted with a view to
reaching agreement any recognised trade union or, in the absence of such
body, the Eligible Employees. The Supplier must meet the costs of the
Authority in determining whether the level of compensation offered is
reasonable in the circumstances.

This flexibility for the Authority to allow compensation in place of Pension
Benefits is in addition to and not instead of the Authority’s right to terminate
the Contractunder Clause 15.5.5 of Schedule 2.

1.12 Supplier Indemnities Regarding Pension Benefits and Premature RetirementRights

1.12.1

1.12.2

1.12.3

The Supplier must indemnify and keep indemnified the Authority and any
Successor against all Losses arising out of any claim by any Eligible
Employee that the provision of (or failure to provide) Pension Benefits and
Premature Retirement Rights from the Employee Transfer Date, or the level
of such benefit provided, constitutes a breach of his or her employment
rights.

The Supplier must indemnify and keep indemnified the Authority, NHS
Pensions and any Successor against all Losses arising out of the Supplier
(or its Sub-contractor) allowing anyone who is not an Eligible Employee to
join or claim membership of the NHS Pension Scheme at any time during the
Term.

The Supplier must indemnify the Authorityy, NHS Pensions and any
Successor against all Losses arising out of its breach of this Part D o f this
Schedule 7 or the terms of the Direction Letter.

1.13 Sub-contractors

1.13.1

If the Supplier enters or has at the Commencement Date entered into a Sub-
contract for delivery of all or part of the Services it shall impose obligations
on its Sub-contractor in the same terms as those imposed on the Supplier in
relation to Pension Benefits and Premature Retirement Benefits by this Part
D of this Schedule 7, including requiring that:

0) if the Supplier has secured a Direction Letter, the Sub -contractor
also securesaDirection Letter in respect of the Eligible
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Employees for their future service with the Sub-contractor as a
condition of being awarded the Sub-contract; or

(ii) if the Supplier has offered the Eligible Employees access to a
pension scheme under which the benefits are Broadly Comparable
to those provided under the NHS Pension Scheme, the Sub -
contractor either secures a Direction Letter in respect of the
Eligible Employees or provides Eligible Employees with access to
a scheme with Pension Benefits which are Broadly Comparable to
those provided under the NHS Pension Scheme and in either case
the option for Eligible Employees to transfer their accrued rights in
the Supplier’s pension scheme into the Sub-contractor’'s Broadly
Comparable scheme (or where a Direction Letter is secured by the
Sub-contractor, the NHS Pension Scheme) on the basis set out in
Clause 1.8 of Part D of this Schedule 7, except that the Supplier or
the Sub-contractor as agreed between them, must make up any
shortfall in the transfer amount received from the Supplier’s
pension scheme.

1.14 Direct Enforceability by the Eligible Employees

1.14.1

1.14.2

Notwithstanding Clause 30.8 of Schedule 2, the provisions of this Part D of
this Schedule 7 may be directly enforced by an Eligible Employee against the
Supplier and the Parties agree that the Contracts (Rights of Third Parties)
Act 1999 shall apply to the extent necessary to ensure that any Eligible
Employee shall have the right to enforce any obligation owed to him or her
by the Supplier under this Part D of this Schedule 7 in his or her own right
under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.

Further, the Supplier must ensure that the Contracts (Rights of Third Parties)
Act 1999 shall apply to any Sub-contract to the extent necessary to ensure
that any Eligible Employee shall have the right to enforce any obligation owed
to them by the Sub-contractor in his or her own right under section 1(1) of the
Contracts (Rights of Third Parties) Act 1999.

1.15 Pensionson Transfer of Employmenton Exit

1.151

In the event of any termination or expiry or partial termination or expiry of this
Contract which results in a transfer of the Eligible Employees, the Supplier
must (and if offering a Broadly Comparable scheme, must use all reasonable
efforts to procure that the trustees or managers of that pension scheme
must):

(1) not adversely affect pension rights accrued by the Eligible
Employees in the period ending on the Subsequent Transfer Date;
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(i)

(iii)

within thirty (30) Business Days of being requested to do so by the
Authority or Successor, (or if the Successor is offering Eligible
Employees access to the NHS Pension Scheme, by NHS
Pensions), provide a transfer amount calculated in accordance with
Clause 1.6 of this Part D of this Schedule 7; and

do all acts and things, and provide all information and access to the
Eligible Employees, as may in the reasonable opinion of the
Authority be necessary or desirable and to enable the Authority
and/or the Successor to achieve the objectives of Fair Deal for Staff
Pensions.
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1.1

1.2

1.3

1.4

15

Schedule 8

Expert Determination

Dispute Process

During any Dispute, including a Dispute as to the validity of the Contract, it is agreed
that the Supplier shall continue its performance of the provisions of the Contract
(unlessthe Authority requests in writing that the Supplier does not do so).

In the case of a Dispute the Supplier and the Authority shall make every reasonable
effort to communicate and cooperate with each other with a view to resolving the
Dispute and shall follow the procedure setoutin this Schedule 8.

In the event of a Dispute either Party may serve a Dispute Notice on the other Party to
commence formal resolution of the Dispute. The Dispute Notice shall setout:

1.3.1 the material particulars of the Dispute; and
1.3.2 the reasons why the Party serving the Dispute Notice believes the Dispute
has arisen.

Following the service of a Dispute Notice the Parties shall first seek to resolve the
Dispute by convening a meeting between the Authority’s Contract Manager and the
Supplier’s Contract Manager (togetherthe “Contract Managers”).

141 The meeting of the Contract Managers must take place within five (5)

Business Days of the date of the Dispute Notice (the “ Dispute Meeting”).

1.4.2 The Contract Managers shall be given ten (10) Business Days following the

date of the Dispute Meeting to resolve the Dispute.

1.4.3 The Contract Managers can agree to further meetings a levels 2 and/or 3,

as referred to a clause 5.1 of the Key Provisions in Schedule 1, in addition
to the Dispute Meeting, but such meetings must be held within the ten (10)
Business Day timetable set out in paragraph 1.4.2 of this Schedule 8.

1.4.4 If at any point it becomes clear that the timetable set out cannot be met or

has passed, the Parties may (but shall be under no obligation to) agree in
writing to extend the timetable. Any agreed extension to the timetable shall
have the effect of delaying the start of the subsequent stages by the period
agreed in the extension.

If the procedure set out in paragraph 1.4 of this Schedule 8 has been exhausted and
fails to resolve the Dispute either Party may request the Dispute be resolved by way
of a binding expert determination (pursuant to paragraph 1.6 of this Schedule 8). For
the avoidance of doubt, the Expert shall determine all matters (including, without
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1.6

limitation, matters of contractual construction and interpretation) in connection with any
Dispute referred to binding expert determination pursuant to paragraph 1.6 of this
Schedule 8.

Where the Dispute is referred to binding expert determination the following proc esswil

apply:
1.6.1

1.6.2

1.6.3

1.6.4

1.6.5

1.6.6

1.6.7

The Party wishing to refer the Dispute to expert determination shall give
notice in writing to the other Party informing it of its wish to refer the Dispute
to expert determination and giving brief details of its position in the Dispute.

The Parties shall attempt to agree upon a single expert (who must have no
connection with the Dispute unless both Parties have consented in writing)
(an “Expert”). For the avoidance of doubt, where the Dispute relates to
contractual interpretation and construction, the Expert may be Queen’s
Counsel. In the event that the Parties fail to agree upon an Expert withinfive
(5) Business Days following the date of the notice referred to in paragraph
1.6.1 of this Schedule 8 (or if the person agreed upon is unable or unwilling
to act), the Parties agree that the Expert will be nominated and confirmed to
be appointed by the Centre for Effective Dispute Resolution.

The Expert must be willing and able to complete the expert determination
process within thirty (30) Business Days of the Date of Final Representations
(as defined in paragraph 1.6.5 of thisSchedule 8).

The Expert shall act as an expert not as an arbitrator or legal advisor. There
will be no formal hearing and the Expert shall regulate the procedure as he
seesfit.

The Parties shall each have the right to make written representations to the
Expert and will, with reasonable promptness, provide the Expert with such
assistance and documents as the Expert reasonably requires for the purpose
of reaching a decision. Such representations must be made within twenty
eight (28) Business Days of the Expert being appointed, or fourteen (14)
Business Days after the last documents requested by the Expert have been
provided to the Expert, whichever is the later (* Date of Final
Representations”). Any documents provided to the Expert and any
correspondence to or from the Expert, including email exchanges, shall be
copiedtothe other Party simultaneously.

The Expert shall have the power to open up, review and revise any cert ificate,
opinion, requisition or notice and to determine al matters in Dispute
(including his jurisdiction to determine matters that have been referred to
him).

The Expert may take such advice and assistance from professional advisers
or other third parties as he reasonably considers appropriate to enable him
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1.7

1.6.8

1.6.9

1.6.10

1.6.11

1.6.12

1.6.13

to reach a determination of the Dispute and may issue orders that one or
both of the Parties are to pay such third party costs, stating the proportion.
For the avoidance of doubt, where the Expert is not Queen’s Counsel, and
the Expert requires advice or assistance on matters of contractual
interpretation and construction, the expert may take such advice and
assistance from a third party Queen’s Counsel of their choosing under this
paragraph 1.6.7 of this Schedule 8. The Parties will pay any such third party
costs incurred pursuant to this paragraph 1.6.7 of this Schedule 8 in such
proportions as the Expertshall order. In the absence of such order such third
party costs will be paid equally.

The Expert shall provide the Parties with a written determination of the

Dispute (the “Expert’s Decision”) within thirty (30) Business Days of the

Date of Final Representations, which shall, in the absence of fraud or
manifest error, be final and binding on the Parties.

The Expert’s Decision shall include reasons.

The Parties agree to implement the Expert’s Decision within five (5) Business

Days of the Expert’s Decision being provided to them or as otherwise
specified as part of the Expert’s Decision.

The Parties agree that the Expert shall be entitled to proceed to give his
binding determination should one or both Parties fail to act in accordance
with the procedural timetable set out above.

The Parties will pay the Expert’s costs in such proportions as the Exp ert shall
determine. In the absence of such determination such costs will be shared
equally.

The Parties agree to keep confidential all information arising out of or in
connection with the expert determination, including details of the underlying
Dispute, except where disclosure is required by Law.

Nothing in this Contract shall prevent:

1.71

1.7.2

the Authority taking action in any court in relation to any death or personal

injury arising or allegedly arising in connection with the provision of the
Services; or

either Party seeking from any court any interim or provisional relief that may
be necessary to protect the rights or property of that Party (including
Intellectual Property Rights) or which relates to the safety of patients and
other service users or the security of Confidential Information, pending the
resolution of the relevant Dispute in accordance with the Dispute Resolution
Procedure.
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1.8  Subject to paragraph 1.7 of this Schedule 8 neither Party may commence legal
proceedings in relation to a Dispute until the dispute resolution procedures set out in
this Schedule 8 have been exhausted. For the avoidance of doubt, either Party may
commence legal proceedingsto enforce the Expert’s Decision.

1.9  This Schedule 8 shall survive the expiry of or earlier termination of t his Contract for
any reason.

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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Schedule 9

DATAPROCESSING AGREEMENT TOBE
INSERTED ONCE AGREED

NHS Terms and Conditions forthe Provision of Services (Contract Version) (January 2018)
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