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THIS CONTRACT is dated 14 May 2018

BETWEEN

Natural England of Foss House, Kings Pool, 1-2 Peasholme Green, York YO1 7PX (the
“Authority”); and

British Trust for Ornithology of |G -

“Supplier”)

(each a “Party” and together the “Parties”).

BACKGROUND

a)

b)

The Authority requires the Services set out in Schedule 1.

The Authority has awarded the Contract for the Services to the Supplier and the
Supplier agrees to provide the Services in accordance with the terms of the
Contract.

AGREED TERMS

1.

11

Definitions and Interpretation

In the Contract, unless the context requires otherwise, the following terms shall have
the meanings given to them below:

‘Approval’: the prior written consent of the Authority.
‘Authority Website’: www.naturalengland.org.uk
‘Contract Term’: the period from the Commencement Date to the Expiry Date.

‘Contracting Authority’: an organisation defined as a contracting authority in
Regulation 2 of the Public Contracts Regulations 2015.

‘Default’: a breach by the Supplier or Staff of its obligations under the Contract or
any other default, negligence or negligent statement in connection with the Contract.

‘Dispute Resolution Procedure’: the dispute resolution procedure set out in
Clause 20.

‘Force Majeure’: any cause affecting the performance by a Party of its obligations
under the Contract arising from acts, events, omissions or non-events beyond its
reasonable control, including acts of God, riots, war, acts of terrorism, fire, flood,
storm or earthquake and any disaster, but excluding any industrial dispute relating
to the Supplier, its Staff or any other failure in the Supplier’s supply chain.



‘Fraud’: any offence under laws creating offences in respect of fraudulent acts or at
common law in respect of fraudulent acts in relation to the Contract or defrauding or
attempting to defraud or conspiring to defraud the Authority or any other Contracting
Authority.

‘Good Industry Practice’: standards, practices, methods and procedures
conforming to the law and the degree of skill and care, diligence, prudence and
foresight which would reasonably and ordinarily be expected from a skilled and
experienced person or body engaged in a similar type of undertaking under similar
circumstances.

‘Goods’”: all products, documents, and materials developed by the Supplier or its
agents, Sub-contractors, consultants, suppliers and Staff in relation to the Services
in any form, including computer programs, data, reports and specifications
(including drafts).

‘Intellectual Property Rights’: any and all intellectual property rights of any nature
anywhere in the world whether registered, registerable or otherwise, including
patents, utility models, trademarks, registered designs and domain names,
applications for any of the foregoing, trade or business names, goodwill, copyright
and rights in the nature of copyright, design rights, rights in databases, moral rights,
know-how and any other intellectual property rights which subsist in computer
software, computer programs, websites, documents, information, techniques,
business methods, drawings, logos, instruction manuals, lists and any ideas,
innovations, inventions, designs, trade secret and techniques or any other work of
any description and procedures and particulars of customers, marketing methods
and procedures and advertising literature, including the “look and feel” of any
websites.

‘IP Materials’: all Intellectual Property Rights which are:

a) furnished to or made available to the Supplier by or on behalf of the Authority;
or

b) created by the Supplier or Staff in the course of providing the Services or
exclusively for the purpose of providing the Services.

‘Price’: the price for the Services set out in Schedule 2.

‘Replacement Supplier’: any third party supplier of services appointed by the
Authority to replace the Supplier.

‘Staff’: all employees, staff, other workers, agents and consultants of the Supplier
and of any Sub-contractors who are engaged in providing the Services from time to
time.

‘Sub-contract’: any contract between the Supplier and a third party pursuant to
which the Supplier agrees to source the provision of any of the Services from that
third party.

‘Sub-contractor’: third parties which enter into a Sub-contract with the Supplier.



1.2

2.1

2.2

‘Valid Invoice’: an invoice containing the information set out in Clause 3.3.

‘VAT’: Value Added Tax.

‘Working Day’: Monday to Friday excluding any public holidays in England and
Wales.

The interpretation and construction of the Contract is subject to the following
provisions:

a)

b)

c)

d)

f)

9)

h)

words importing the singular meaning include where the context so admits the
plural meaning and vice versa;

words importing the masculine include the feminine and the neuter;

reference to any statutory provision, enactment, order, regulation or other
similar instrument are construed as a reference to the statutory provision
enactment, order regulation or instrument (including any instrument of the
European Union) as amended, replaced, consolidated or re-enacted from time
to time, and include any orders, regulations, codes of practice, instruments or
other subordinate legislation made under it;

reference to any person includes natural persons and partnerships, firms and
other incorporated bodies and all other legal persons of whatever kind and
however constituted and their successors and permitted assigns or
transferees;

the headings are inserted for ease of reference only and do not affect the
interpretation or construction of the Contract;

references to the Services include references to the Goods;

references to Clauses and Schedules are to clauses and schedules of the
Contract and any annex; and

the Schedules form part of the Contract and have affect as if set out in full in
the body of the Contract and any reference to the Contract includes the
Schedules.

Contract and Contract Term

The Supplier shall provide the Authority with the services set out in Schedule 1 (the
“Services”) in accordance with the terms and conditions of the Contract.

The Contract is effective once both parties have signed electronically it through
Bravo (the “Commencement Date”) and ends on 14 December 2018 (the “Expiry
Date”) unless terminated early or extended in accordance with the Contract.



3.

3.1

3.2

3.4

3.5

b)

3.6

3.7

3.8

3.9

Price and Payment

In consideration of the Supplier providing the Services in accordance with the
Contract, the Authority shall pay the Price to the Supplier.

The Authority shall:
provide the Supplier with a purchase order number (“PO Number”); and

pay all undisputed sums due to the Supplier within 30 days of receipt of a Valid
Invoice.

A Valid Invoice shall:
contain the correct PO Number;
express the sum invoiced in sterling; and

include VAT at the prevailing rate as a separate sum or a statement that the Supplier
is not registered for VAT.

The Supplier shall submit invoices as outlined in schedule 2 to the Authority at the

following addresses:

The Supplier acknowledges that:

if the Supplier does not include VAT on an invoice or does not include VAT at the
correct rate, the Authority will not be liable to pay the Supplier any additional VAT,;

invoices which do not include the information set out in Clause 3.3 will be rejected.

Any late payment of an undisputed amount is not made by the Authority by the due
date, then the Authority shall pay the Supplier interest at the interest rate specified
in the Late Payment of Commercial Debts (Interest) Act 1998.

The Supplier shall not suspend provision of the Services if any payment is overdue.

The Supplier indemnifies the Authority on a continuing basis against any liability,
including any interest, penalties or costs incurred, which is levied, demanded or
assessed on the Authority at any time in respect of the Supplier’s failure to account
for or to pay any VAT relating to payments made to the Supplier under the Contract.

Fair Processing Notice: The processing of your personal data relating to financial
transactions including data that relates to your interaction with us, and is necessary
for us to meet our obligations, may be processed offshore by our services provider,
Shared Services Connected Limited (SSCL). SSCL run our back office services
through Centres of Excellence in the UK, and in India.



4.1

f)

9)

h)

)

5.2

Extension of the Contract

The Authority may, by written notice to the Supplier, extend the Contract. If there is a
requirement to extend the Contract, this will be discussed between the parties
representatives

Warranties and Representations

The Supplier warrants and represents for the Contract Term that:

it has full capacity and authority and all necessary consents and regulatory
approvals to enter into the Contract and to provide the Services;

the Contract is executed by a duly authorised representative of the Supplier;
in entering the Contract, it has not committed any Fraud;

as at the Commencement Date, all information contained in its tender or other offer
made by the Supplier to the Authority remains true, accurate and not misleading, save
as may have been specifically disclosed in writing to the Authority prior to execution
of the Contract and that it will advise the Authority of any fact, matter or circumstance
of which it may become aware which would render such information false or
misleading;

no claim is being asserted and no litigation, arbitration or administrative proceeding is
presently in progress or, to the best of its knowledge and belief, pending or threatened
against it or any of its assets which will or might have a material adverse effect on its
ability to perform its obligations under the Contract;

it is not subject to any contractual obligation, compliance with which is likely to have
a material adverse effect on its ability to provide the Services;

no proceedings or other steps have been taken and not discharged (or, to the best of
its knowledge, are threatened) for the winding up of the Supplier or for its dissolution
or for the appointment of a receiver, administrative receiver, liquidator, manager,
administrator or similar in relation to any of the Supplier's assets or revenue;

it owns, or has obtained or is able to obtain valid licences for, all Intellectual Property
Rights that are necessary to provide the Services; and

Staff shall be engaged on terms which do not entitle them to any Intellectual Property
Right in any IP Materials;

it will comply with its obligations under the Immigration, Asylum and Nationality Act
2006.

The Supplier warrants and represents that in the 3 years prior to the date of the
Contract:


http://www.legislation.gov.uk/ukpga/2006/13/contents
http://www.legislation.gov.uk/ukpga/2006/13/contents

6.1

6.2

6.3

b)

6.4

6.5

6.6

it has conducted all financial accounting and reporting activities in compliance with
generally accepted accounting principles and has complied with relevant securities;

it has not done or omitted to do anything which could have a material adverse effect
on its assets, financial condition or position as a going concern or its ability to provide
the Services; and

it has complied with all relevant tax laws and regulations and no tax return submitted
to a relevant tax authority has been found to be incorrect under any anti-abuse rules.

Service Standards

The Supplier shall provide the Services or procure that they are provided with
reasonable skill and care, in accordance with Good Industry Practice prevailing from
time to time and with Staff who are appropriately trained and qualified.

If the Services do not meet the Specification, the Supplier shall at its own expense
re-schedule and carry out the Services in accordance with the Specification within
such reasonable time as may be specified by the Authority.

The Authority may by written notice to the Supplier reject any of the Goods which
fail to conform to the approved sample or fail to meet the Specification. Such notice
shall be given within a reasonable time after delivery to the Authority of the Goods.
If the Authority rejects any of the Goods it may (without prejudice to its other rights
and remedies) either:

have the Goods promptly either repaired by the Supplier or replaced by the Supplier
with Goods which conform in all respects with the approved sample or with the
Specification and due delivery shall not be deemed to have taken place until the
repair or replacement has occurred; or

treat the Contract as discharged by the Supplier's breach and obtain a refund (if
the Goods have already been paid for) from the Supplier in respect of the Goods
concerned together with payment of any additional expenditure reasonably incurred
by the Authority in obtaining replacements.

The Authority will be deemed to have accepted the Goods if it expressly states the
same in writing or fails to reject the Goods in accordance with Clause 6.3.

If the Authority issues a receipt note for delivery of the Goods it shall not constitute
any acknowledgement of the condition, quantity or nature of those Goods or the
Authority's acceptance of them.

The Supplier hereby guarantees the Goods against faulty materials or workmanship
for such period as may be specified in the Specification or, if no period is so
specified, for 3 years from the date of acceptance. If the Authority shall within such
guarantee period or within 30 Working Days thereafter give notice in writing to the
Supplier of any defect in any of the Goods as may have arisen during such

6



6.7

7.1

7.2

b)

d)

f)

g)

7.3

guarantee period under proper and normal use, the Supplier shall (without prejudice
to any other rights and remedies which the Authority may have) promptly remedy
such defects (whether by repair or replacement as the Authority shall choose) free
of charge.

Any Goods rejected or returned by the Authority pursuant to this Clause 6 shall be
returned to the Supplier at the Supplier’s risk and expense.

Termination

The Authority may terminate the Contract at any time by giving 30 days written
notice to the Supplier.

The Authority may terminate the Contract in whole or in part by notice to the Supplier
with immediate effect and without compensation to the Supplier if:

being an individual, the Supplier is the subject of a bankruptcy order; has made a
composition or arrangement with his creditors; dies or is adjudged incapable of
managing his affairs within the meaning of Part VII of the Mental Health Act 1983;

being a company, the Supplier goes into compulsory winding up, or passes a
resolution for voluntary winding up, or suffers an administrator, administrative
receiver or receiver and manager to be appointed or to take possession over the
whole or any part of its assets, is dissolved; or has entered into a voluntary
arrangement with its creditors under the Insolvency Act 1986, or has proposed or
entered into any scheme of arrangement or composition with its creditors under
section 425 of the Companies Act 1985; or has been dissolved;

being a partnership, limited liability partnership or unregistered company, the
Supplier or an individual member of it goes into compulsory winding up; is dissolved,;
suffers an administrator or receiver or manager to be appointed over the whole or
any part of its assets; or has entered into a composition or voluntary arrangement
with its creditors;

the Supplier is in any case affected by any similar occurrence to any of the above in
any jurisdiction;

subject to Clause 7.3, the Supplier commits a Default;
there is a change of control of the Supplier; or

the Supplier or Staff commits Fraud in relation to the Contract or any other contract
with the Crown (including the Authority).

If the Supplier commits a Default which is capable of being remedied, the Authority
may terminate the Contract pursuant to Clause 7.2(e) only if the Supplier has failed
to remedy the Default within 20 Working Days of being notified of the Default by the
Authority.


http://www.legislation.gov.uk/ukpga/1983/20/contents
http://www.legislation.gov.uk/ukpga/1986/45/contents

8.1

b)

8.2

b)

8.3

b)

Consequences of Expiry or Termination

If the Authority terminates the Contract under Clause 7.2:

and then makes other arrangements for the supply of the Services, the Authority
may recover from the Supplier the cost reasonably incurred of making those other
arrangements and any additional expenditure incurred by the Authority throughout
the remainder of the Contract Term; and

no further payments shall be payable by the Authority to the Supplier (for the
Services supplied by the Supplier prior to termination and in accordance with the
Contract but where the payment has yet to be made by the Authority), until the
Authority has established the final cost of making the other arrangements envisaged
under Clause 8.1(a).

On expiry or termination of the Contract the Supplier shall:

co-operate fully with the Authority to ensure an orderly migration of the Services to
the Authority or, at the Authority’s request, a Replacement Supplier; and

procure that all data and other material belonging to the Authority (and all media of
any nature containing information and data belonging to the Authority or relating to
the Services) shall be delivered promptly to the Authority.

Save as otherwise expressly provided in the Contract:

termination or expiry of the Contract shall be without prejudice to any rights,
remedies or obligations accrued under the Contract prior to termination or expiration
and nothing in the Contract shall prejudice the right of either Party to recover any
amount outstanding at such termination or expiry; and

termination of the Contract shall not affect the continuing rights, remedies or
obligations of the Authority or the Supplier under Clauses 3, 8 to 13, 17, 26 and 28.

Liability, Indemnity and Insurance

Notwithstanding any other provision in the Contract, neither Party excludes or limits
liability to the other Party for:

death or personal injury caused by its negligence;
Fraud or fraudulent misrepresentation; or

any breach of any obligations implied by section 12 of the Sale of Goods Act 1979
or Parts | and Il of the Supply of Goods and Services Act 1982.

The Supplier shall indemnify and keep indemnified the Authority against all claims,
proceedings, demands, actions, damages, costs, breach of statutory duty,

8



9.3

9.4

b)

9.5

9.6

9.7

9.8

9.9

expenses and any other liabilities which arise in tort (including negligence) default
or breach of the Contract to the extent that any such loss or claim is due to the
breach of contract, negligence, wilful default or Fraud of itself or of Staff or Sub-
contractors save to the extent that the same is directly caused by the negligence,
breach of the Contract or applicable law by the Authority.

The Supplier shall not exclude liability for additional operational, administrative costs
and/or expenses or wasted expenditure resulting from the direct Default of the
Supplier.

Subject to Clause 9.1:

neither Party is liable to the other for any:

() loss of profits, business, revenue or goodwill;

(i) loss of savings (whether anticipated or otherwise); and/or
(i) indirect or consequential loss or damage

each Party’s total aggregate liability in respect of all claims, losses damages,
whether arising from tort (including negligence), breach of contract or otherwise
under or in connection with the Contract, shall not exceed £1,000,000 (one million
pounds) or 2x the value of the Contract whichever is the lower amount.

The Supplier shall, with effect from the Commencement Date and for such period
as necessary to enable the Supplier to comply with its obligations under the
Contract, take out and maintain with a reputable insurance company a policy or
policies of insurance providing an adequate level of cover in respect of all risks which
may be incurred by the Supplier, arising out of the Supplier's performance of its
obligations under the Contract, including employer’s liability, death or personal
injury, loss of or damage to property or any other loss, including financial loss arising
from any advice given or omitted to be given by the Supplier. Such insurance shall
be maintained for the Contract Term and for a minimum of 6 years following the end
of the Contract.

The Supplier shall give the Authority, on request, copies of all insurance policies
referred to in this Clause or a broker’s verification of insurance to demonstrate that
the appropriate cover is in place, together with receipts or other evidence of payment
of the latest premiums due under those policies.

If the Supplier fails to comply with Clauses 9.5 and 9.6 the Authority may make
alternative arrangements to protect its interests and may recover the costs of such
arrangements from the Supplier.

The provisions of any insurance or the amount of cover shall not relieve the Supplier
of any liabilities under the Contract.

The Supplier shall not take any action or fail to take any reasonable action, or (to
the extent that it is reasonably within its power) permit anything to occur in relation
to the Supplier, which would entitle any insurer to refuse to pay any claim under any

9



10.

10.1.

10.2.

d)

10.3.

10.4

10.5

10.6

insurance policy in which the Supplier is an insured, a co-insured or additional
insured person.

Confidentiality and Data Protection

Subject to Clause 10.2, unless agreed otherwise in writing, the Supplier shall, and
shall procure that Staff shall, keep confidential all matters relating to the Contract.

Clause 10.1 shall not apply to any disclosure of information:
required by any applicable law;

that is reasonably required by persons engaged by the Supplier in performing the
Supplier’'s obligations under the Contract;

where the Supplier can demonstrate that such information is already generally
available and in the public domain other than as a result of a breach of Clause 10.1;
or

which is already lawfully in the Supplier's possession prior to its disclosure by the
Authority.

For the purposes of this clause 10:

a) Data Protection Laws means (i) the GDPR, the Law Enforcement Directive
2016/680 and any applicable national implementing Laws as amended from
time to time (ii) the Data Protection Act 2018 to the extent that it relates to
processing of personal data and privacy; and (iiii) all applicable law about the
processing of personal data and privacy;

b) GDPR means the EU General Data Protection Regulation (European
Parliament and Council Regulation (EU) 2016/679);

c) the terms Personal Data, Processor, Controller, Joint Controllers and Data
Subjects have the meaning given to them in the GDPR.

The parties acknowledge and agree that the Contract does not require the Supplier
to act as a Processor in respect of Personal Data on behalf of the Authority. In the
event that there is any change to the scope of the Services which requires the
processing of Personal Data, the Supplier agrees, at no additional cost to the
Authority to enter into the standard data protection clauses set out in
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attac
hment data/file/708836/18.docx.pdf by way of a contract variation.

To the extent that either party holds Personal Data in connection with the Contract
they will be deemed to hold it as independent Data Controllers. Both parties will duly
observe all their obligations under the Data Protection Legislation.

In addition to clause 10.4, the parties agree to take account of any guidance issued
by the Information Commissioner’s Office. The Authority may, on not less than 30
working days’ notice to the Supplier, amend the Contract to ensure that it complies
with Data Protection Laws and any guidance issued by the Information

10


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/708836/18.docx.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/708836/18.docx.pdf

10.7

10.8

10.9

11.

11.1.

11.2.

12.

12.1

12.2

Commissioner’s Office, including if any processing arises in connection with the
Contract under which a party is a Processor or the Parties are Joint Controllers.

Each party will, at its own cost, implement any measures required for it to comply
with requirements or recommendations of guidance issued by the Information
Commissioner’s Office and with the terms of the Contract.

[Nothing in the above shall have the effect of derogating from the Supplier’s
obligations under any provisions of the Data Protection Laws and in particular, the
Supplier shall, and shall procure that its staff shall, observe its or their respective
obligations under the Data Protection Laws which arise in connection with the
Contract to the extent required, in particular any notification requirements .

The Supplier shall in any event ensure that it has in place appropriate technical or
organisational measures to ensure the security of any Personal Data (and to prevent
unauthorised or unlawful processing of the Personal Data), that it may from time to
time be required to have in place under any Data Protection Laws.]

Freedom of Information

The Supplier acknowledges that the Authority is subject to the Freedom of
Information Act 2000 and the Environmental Information Regulations 2004 (the
“Information Acts”) and may be required to disclose certain information to third
parties including information relating to this Contract pursuant to the Information
Acts.

If the Authority receives a request for information relating to the Contract pursuant
to either of the Information Acts, the Authority may disclose such information as
necessary in order to comply with its duties under the Information Acts.

Intellectual Property Rights

Subject to the special terms in the Annex to the Contract, the IP Materials shall vest
in the Authority and the Supplier shall not, and shall procure that Staff shall not, use
or disclose any IP Materials without Approval save to the extent necessary for the
Supplier to provide the Services.

The Supplier shall indemnify and keep indemnified the Authority and the Crown
against all actions, claims, demands, losses, damages, costs and expenses and
other liabilities which the Authority or the Crown may suffer or incur arising from any
infringement or alleged infringement of any Intellectual Property Rights by the
availability of the Services except to the extent that they have been caused by or
contributed to by the Authority’s acts or omissions.

11


http://www.legislation.gov.uk/ukpga/2000/36/contents
http://www.legislation.gov.uk/ukpga/2000/36/contents
http://www.legislation.gov.uk/uksi/2004/3391/contents/made

13.

13.1.

13.2.

13.3.

14.

14.1

14.2

15.

15.1

16.

16.1

16.2

16.3

16.4

Prevention of Corruption and Fraud

The Supplier shall act within the provisions of the Bribery Act 2010.

The Supplier shall take all reasonable steps, in accordance with Good Industry
Practice, to prevent Fraud by Staff and the Supplier (including its shareholders,
members and directors) in connection with the receipt of money from the Authority.

The Supplier shall notify the Authority immediately if it has reason to suspect that
Fraud has occurred, is occurring or is likely to occur.

Discrimination

The Supplier shall not unlawfully discriminate within the meaning and scope of any
law, enactment, order or regulation relating to discrimination in employment.

The Supplier shall notify the Authority immediately in writing as soon as it becomes
aware of any legal proceedings threatened or issued against it by Staff on the
grounds of discrimination arising in connection with the Services.

Environmental and Ethical Policies

The Supplier shall provide the Services in accordance with the Authority’s policies
on the environment, sustainable and ethical procurement and timber and wood
derived products, details of which are available on the Authority Website.

Health and Safety

Each Party will promptly notify the other Party of any health and safety hazards
which may arise in connection with the Services.

While on the Authority’s premises, the Supplier shall comply with the Authority’s
health and safety policies.

The Supplier shall notify the Authority immediately if any incident occurs in providing
the Services on the Authority’s premises which causes or may cause personal
injury.

The Supplier shall comply with the requirements of the Health and Safety at Work
etc Act 1974, and with any other acts, orders, regulations and codes of practice
relating to health and safety, which may apply to Staff and other persons working
on the Authority’s premises when providing the Services.

12


http://www.legislation.gov.uk/ukpga/2010/23/contents
http://www.legislation.gov.uk/ukpga/1974/37
http://www.legislation.gov.uk/ukpga/1974/37

16.5

17.

17.1

17.2

17.3

18.

18.1

18.2

d)

18.3

b)

The Supplier's health and safety policy statement (as required by the Health and
Safety at Work etc Act 1974) shall be made available to the Authority on request.

Monitoring and Audit

The Authority may monitor the provision of the Services and the Supplier shall co-
operate, and shall procure that Staff and any Sub-contractors co-operate, with the
Authority in carrying out the monitoring at no additional charge to the Authority.

The Supplier shall keep and maintain until 6 years after the end of the Contract Term
full and accurate records of the Contract including the Services supplied under it
and all payments made by the Authority. The Supplier shall allow the Authority, the
National Audit Office and the Comptroller and Auditor General reasonable access
to those records and on such terms as they may request.

The Supplier agrees to provide, free of charge, whenever requested, copies of audit
reports obtained by the Supplier in relation to the Services.

Transfer and Sub-Contracting

The Supplier shall not transfer, charge, assign, sub-contract or in any other way
dispose of the Contract or any part of it without Approval.

If the Supplier enters into any Sub-contract in connection with the Contract it shall:

remain responsible to the Authority for the performance of its obligations under the
Contract;

be responsible for the acts and/or omissions of its Sub-contractors as though they
are its own;

impose obligations on its Sub-contractors in the same terms as those imposed on it
pursuant to the Contract and shall procure that the Sub-Supplier complies with such
terms;

pay its Sub-contractors’ undisputed invoices within 30 days of receipt.

The Authority may assign, novate or otherwise dispose of its rights and obligations
under the Contract or any part thereof to:

any Contracting Authority or any other body established by the Crown or under
statute in order substantially to perform any of the functions that had previously been
performed by the Authority; or

any private sector body which performs substantially any of the functions of the
Authority.
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18.4

19

19.1

19.2

19.3

b)

20.

20.1

20.2

20.3

20.4

20.5

Any change in the legal status of the Authority such that it ceases to be a Contracting
Authority shall not affect the validity of the Contract. In such circumstances the
Contract shall bind and inure to the benefit of any successor body to the Authority.

. Variation

Subject to the provisions of this Clause 19, the Authority may change the
Specification provided that such change is not a material change to the Specification
(a “Variation”).

The Authority may request a Variation by notifying the Supplier with sufficient
information to assess the extent of the Variation and consider whether any change
to the Price is required in order to implement it. Variations agreed by the Parties
shall be made in writing.

If the Supplier is unable to accept the Variation or where the Parties are unable to
agree a change to the Price, the Authority may:

allow the Supplier to fulfil its obligations under the Contract without the Variation; or

refer the request to be dealt with under the Dispute Resolution Procedure.

Dispute Resolution

The Parties shall attempt in good faith to resolve any dispute between them arising
out of the Contract within 10 Working Days of either Party notifying the other of the
dispute and such efforts shall include the escalation of the dispute to the Supplier’s
representative and the Authority’s commercial director or equivalent.

Nothing in this dispute resolution procedure shall prevent the Parties from seeking
from any court of competent jurisdiction an interim order restraining the other Party
from doing any act or compelling the other Party to do any act.

If the dispute cannot be resolved by the Parties pursuant to Clause 20.1 the Parties
shall refer it to mediation pursuant to the procedure set out in Clauses 20.5 to 20.10.

The obligations of the Parties under the Contract shall not cease, or be suspended
or delayed by the reference of a dispute to mediation and the Supplier and Staff
shall comply fully with the requirements of the Contract at all times.

A neutral adviser or mediator (the “Mediator”) shall be chosen by agreement
between the Parties or, if they are unable to agree a Mediator within 10 Working
Days after a request by one Party or if the chosen Mediator is unable to act, either
Party shall within 10 Working Days from the date of the proposal to appoint a
Mediator or within 10 Working Days of notice to either Party that he is unable or
unwilling to act, apply to the Centre for Effective Dispute Resolution to appoint a
Mediator.
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20.6

20.7

20.8

20.9

20.10

20.11

21.

21.1

21.2

22.

22.1

The Parties shall, within 10 Working Days of the appointment of the Mediator, meet
the Mediator to agree a programme for the disclosure of information and the
structure to be adopted for negotiations. The Parties may at any stage seek
assistance from the Centre for Effective Dispute Resolution to provide guidance on
a suitable procedure.

Unless otherwise agreed, all negotiations connected with the dispute and any
settlement agreement relating to it shall be conducted in confidence and without
prejudice to the rights of the Parties in any future proceedings.

If the Parties reach agreement on the resolution of the dispute, the agreement shall
be recorded in writing and shall be binding on the Parties once it is signed by their
duly authorised representatives.

Failing agreement, either of the Parties may invite the Mediator to provide a non-
binding but informative written opinion. Such opinion shall be provided on a without
prejudice basis and shall not be used in evidence in any proceedings relating to the
Contract without the prior written consent of both Parties.

If the Parties fail to reach agreement within 60 Working Days of the Mediator being
appointed, or such longer period as may be agreed by the Parties, then the dispute
may be referred to the Courts.

Subject to Clause 20.2, the Parties shall not institute court proceedings until the
procedures set out in Clauses 20.1 and 20.5 to 20.10 have been completed.

Supplier’'s Status

Nothing in the Contract shall be construed as constituting a partnership between the
Parties or as constituting either Party as the agent for the other for any purposes
except as specified by the terms of the Contract.

The Supplier shall not (and shall ensure that Staff shall not) say or do anything that
might lead any person to believe that the Supplier is acting as the agent, partner or
employee of the Authority.

Notices

Notices shall be in writing and in English and shall be deemed given if signed by or
on behalf of a duly authorised officer of the Party giving the notice and if left at, or
sent by first class mail to the address of the receiving Party as specified in the
Contract (or as amended from time to time by notice in writing to the other Party).
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23.

23.1

24.

24.1

295.

25.1

25.2

25.3

20.

26.1

b)

26.2

27.

27.1

Entire Agreement

The Contract constitutes the entire agreement between the Parties relating to the
subject matter of the Contract. The Contract supersedes all prior negotiations,
representations, arrangements and undertakings.

Third Party Rights

No term of the Contract is intended to confer a benefit on, or be enforceable by, any
person who is not a Party other than the Crown.

Walver

The failure of either Party to insist upon strict performance of any provision of the
Contract, or the failure of either Party to exercise, or any delay in exercising, any
right or remedy shall not constitute a waiver of that right or remedy and shall not
cause a diminution of the obligations established by the Contract.

No waiver shall be effective unless it is expressly stated to be a waiver and
communicated to the other Party in writing.

A waiver of any right or remedy arising from a breach of the Contract shall not

constitute a waiver of any right or remedy arising from any other or subsequent
breach of the Contract.

Publicity

The Supplier shall not without Approval:

make any press announcements or publicise the Contract or its contents in any way;
or

use the Authority’s name or logo in any promotion or marketing or announcement.

The Authority may publish the Contract on the Authority Website or another website
at its discretion.

Force Majeure

Except to the extent that the Supplier has not complied with any business continuity
plan agreed with the Authority, neither Party shall be liable for any failure to perform
its obligations under the Contract if, and to the extent, that the failure is caused by
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27.2

27.3

28.

28.1

28.2

29.

29.1

29.2

29.3

act of God, war, riots, acts of terrorism, fire, flood, storm or earthquake and any
disaster but excluding any industrial dispute relating to the Supplier, Staff or Sub-
contractors.

If there is an event of Force Majeure, the affected Party shall use all reasonable
endeavours to mitigate the effect of the event of Force Majeure on the performance
of its obligations.

Without prejudice to the provisions of clause 27.1 and 27.2, if the project team fails
to catch sufficient (or any) birds due to delays, problems and other circumstances
beyond their reasonable control and through no fault on the part of the Supplier, the
Supplier shall additionally be entitled to a payment or credit note in respect of any
reasonable costs of staff time, expenses and equipment incurred by it in performing the
Contract up to the point of the failure becoming apparent.

Governing Law and Jurisdiction

The Contract shall be governed by and interpreted in accordance with English law
and shall be subject to the jurisdiction of the Courts of England and Wales.

The submission to such jurisdiction shall not limit the right of the Authority to take
proceedings against the Supplier in any other court of competent jurisdiction and
the taking of proceedings in any other court of competent jurisdiction shall not
preclude the taking of proceedings in any other jurisdiction whether concurrently or
not.

Electronic Signature

Acceptance of the award of the Contract will be made by electronic signature carried
out in accordance with the 1999 EU Directive 99/93 (Community framework for
electronic signatures) and the UK Electronic Communications Act 2000.

Acceptance of the offer comprised in this Agreement must be made within 7 days
from the date of this Award Letter and the Agreement is formed on the date on which
the Supplier communicates acceptance on the Authority’s electronic contract
management system (“Bravo”).

No other form of acknowledgement will be accepted.
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SCHEDULE 1 - SPECIFICATION OF SERVICE

Use of Confidential Information by the Authority

The Authority may disclose the Confidential Information of the Supplier:

a)

b)

C)

d)

f)

on a confidential basis to any central Government body for any proper purpose of
the Authority or of the relevant central Government body;

to Parliament and Parliamentary Committees or if required by any Parliamentary
reporting requirement;

to the extent that the Authority (acting reasonably) deems disclosure necessary or
appropriate in the course of carrying out its public functions;

on a confidential basis to a professional adviser, consultant, supplier or other
person engaged by the Authority for any purpose relating to or connected with this
Agreement;

on a confidential basis for the purpose of the exercise of its rights under this
Agreement; or

on a confidential basis to a proposed successor body in connection with any

assignment, novation or disposal of any of its rights, obligations or liabilities under
this Agreement
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Tagging of lesser black-backed gulls to provide evidence of their
behaviour and habitat use from the Bowland Fells Special Protection
Area

1. BACKGROUND

Approximately 60% of the population, 110,000 pairs, of the sub-species of lesser black-backed gull Larus
fuscus graellsii breed in the UK (Brown & Grice 2005), with a high proportion of this population afforded
protection as features of Special Protection Areas (SPAs). Data from the Seabird Monitoring Programme and
national Seabird Censuses (Operation Seafarer, 1969-1970: Cramp et al. 1974; the Seabird Colony Register,
1985-1988: Lloyd et al. 1991; Seabird 2000, 1998-2002: Mitchell et al. 2004) have indicated that after rises in
the latter half of the twentieth century, the UK breeding lesser black-backed gull population has more recently
declined. However, significant numbers may occur outwith protected sites where the species is most well-
monitored, notably in urban areas, where the species is thought to be increasing.

Seabird 2000 found that 80% of England’s lesser black-backed gulls were restricted to just five breeding
colonies, including those on the Ribble and Alt Estuaries SPA and the Bowland Fells SPA. The concentration
of breeding lesser black-backed gulls on a small number of sites makes the whole UK population vulnerable
to substantial changes through fluctuations at a single colony. This fact and the species’ falling population
trend, have contributed to it being listed as ‘Amber’ in the most recent Birds of Conservation Concern list (Eaton
et al. 2015).

The purpose of the Contract is to provide better knowledge of the biology of breeding of lesser black-backed
gulls at both SPA and non-SPA sites, which is currently poor and a better understanding of the reasons for
recent declines at some SPAs, which are currently not well understood. This paucity of evidence undermines
the ability of the Authority to provide sound advice on management of the species. The relative importance of
the populations on protected sites, their dispersal patterns and their foraging and breeding behaviour are all
important factors influencing management decisions. A Natural Environment Research Council (NERC) CASE
studentship has recently commenced, led by the University of Exeter and supported by the Authority and the
Supplier, and which aims to gather evidence of some of these key aspects of the biology of the lesser black-
backed gull. This will contribute to the development of a strategy for its conservation in England. A key part of
the evidence in this studentship is to gather data from the colonies on the Ribble and Alt Estuaries SPA and
the Bowland Fells SPA, the only UK SPAs with increasing populations of lesser black-backed gulls. Data from
the other SPA population in North West England at South Walney (part of Morecambe Bay SPA) and from a
non-SPA urban site is being gathered separately (Thaxter et al. 2015).

2. REQUIRED SERVICES AND OUTPUTS

Catching and tagging

In spring 2015, initial work was undertaken to deploy 12 Global Positioning System-Global System for
Mobile Communication (GPS-GSM) tags (Movetech Telemetry) on lesser black-backed gulls at the Bowland
Fells SPA to investigate their movements. Unfortunately subsequent tag performance was not as expected
and the work was repeated in 2016, with an additional sample of tags also deployed, resulting in 22
deployments across two sites (Tarnbrook Fell and Langden Head) within the SPA (Clewley et al. 2017a). To
add to the data from birds returning for the 2017 breeding season, two additional birds were fitted with
improved GPS tags in 2017 on the Tarnbrook Fell site to replace two tags which did not function as
expected during 2016 (Clewley et al. 2017b).

The Supplier shall provide further data up to and including the 2018 breeding season from existing tags
deployed in 2016 and 2017, and specifically shall;
i. Undertake monitoring of birds throughout the 2018 breeding season and properly and securely
record all data;
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ii. Recapture birds on their return from migration to the Bowland Fells SPA, as feasible, remove tags

and release them to the SPA;

iii. Undertake analyses of all relevant data retrieved from the returning birds;
iv. Undertake a comparison of data collected in the 2017 and 2018 breeding seasons to assess the
tagged birds’ home ranges and their temporal and spatial overlap with the Bowland Fells SPA, to
complement results from Clewley et al. (2017a) ; and
v. Prepare a report describing the results of monitoring and analyses referred to at (i) to (iv) above
for submission with a copy of the dataset (complete to the 2018 breeding season) to the Authority;
vi. Prepare a licence report to the Special Methods Technical Panel of the BTO Ringing Committee.

Reports will be formatted as BTO Research Reports as per all previous reports prepared in connection with

this study.

The analyses referred to at (iii) shall specifically provide:
i. An assessment of the home ranges and maximum foraging range of lesser black-backed gulls
from the Bowland Fells SPA over each of the two breeding seasons (2017 and 2018). Kernel Density
Estimation (KDE) shall be used to estimate home ranges, and the foraging range of the birds
shall be identified as the maximum distance reached on individual trips.
ii. An assessment of the extent to which the home ranges of lesser black-backed gulls from the
Bowland Fells SPA overlap that SPA or other areas outside of it. This shall be assessed through
overlaying KDEs with a Geographic Information System (GIS) shapefile of the SPA; similarly, the
relative time spent in the SPA by the birds shall be quantified.

3. TIMETABLE OF MILESTONES AND DELIVERABLES

TASK OUTPUT DEADLINE
2018 breeding season monitoring Breeding success data and re-sightings Jun-Jul 2018
and tag removal*
Data retrieval 2018 breeding season movements Jun-Jul 2018
Reporting A report to detailing the methods used, the results Dec 2018
of analyses described above and evidence-based
conclusions regarding their behaviour and habitat
use
Licence reporting Report to Special Methods Technical Panel Dec 2018

1 The tags used in this study are GPS devices with mobile phone (GSM) download and solar recharged cells, designed to have a life
expectancy of up to two years. Alongside monitoring returning birds in 2018, the supplier will thus aim to recapture birds fitted with tags
in 2015 and 2016 to remove tags to safeguard the birds’ welfare.
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SCHEDULE 2 - PRICES

The Authority will pay the Supplier no more than the fixed sum of £15,500 excluding VAT.
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