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4.3. All other capitalised terms within this Order Form shall have the meaning given in 

the Call-Off Contract Terms and Conditions or Appendix 12 (as applicable). 

4.4. The Goods and Services shall be supplied solely in accordance with this Call-Off 

Contract. Save as otherwise explicitly set out in this Call-Off Contract, all other 

contractual terms which in any way add to, vary or contradict this Call-Off Contract 

(including, but not limited to, purchase order terms and 

conditions or standard terms of business including those on any website, portal or 

- a Party may seek to rely or 

otherwise incorporate or impose on the other Party shall be excluded and not form 

part of this Call-Off Contract (whether or not such other contractual terms post-date 

these conditions and whether or not implied by custom, practice or course of dealing) 

unless the Parties have explicitly agreed in writing to be bound by any such other 

contractual terms. 

4.5. References in this Order Form to Flexible Consumption Period Commencement 

Date shall have the same meaning as if that referred to the Actual Service 

Commencement Date as defined in Schedule 4 (Definitions and Interpretation) of 

the Call Off Contract Terms and Conditions.

4.6. l mean a breach by the Supplier of its obligations under this

Call Off Contract and shall include but is not limited to the circumstances described 

clauses 15.4 to 15.7 of Schedule 2 (General Terms and Conditions) of the Call Off 

Contract Terms and Conditions. For the avoidance of doubt, this definition of 

, restrict or otherwise have an adverse impact on the 

where used within the Call-Off Contract terms and 

conditions and Appendix 12.

4.7. Where Appendix 12 contains hyperlinks to other Supplier documents which are to 

apply to the supply of the Goods and Services under this Call-Off Contract, and such 

hyperlinks either:

a) no longer provide access directly to the relevant Supplier documents in full

and in a clear and transparent manner; or

b) provide a hyperlink to another source,

(in

the Parties shall update this Call-Off Contract with a variation in writing with a 

reference to the relevant replacement hyperlink (if any) to replace the broken 

hyperlink or failing which as otherwise agreed by the Parties.

5. Where the Call-Off Terms and Conditions set out at Schedule 1 of these Call-off Terms

and Conditions of Appendix A to the Framework Agreement apply, the Authority

acknowledges and agrees to the HealthTrust Europe Key Provisions, in particular as

stated below for the avoidance of doubt:















 Customer Communication - Confidential

Appendix 1

(Authority Specification)

As set out in Part A of Appendix 12.
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Appendix 2

(Contract Price)

As set out in Part A of Appendix 12
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Appendix 3 Not Used

Appendix 4 Not Used

Appendix 5 Not Used

Appendix 6 Not Used
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Appendix 8 Not Used

Appendix 9 Not Used

Appendix 10 Not Used

Appendix 11 Not Used
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Appendix 12

conditions









 

 

 

Attachment 1 
 

Quote 3000142385155 
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Quote 3000142379960 
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              Attachment 6 

ProSupport Plus for Enterprise 

Introduction 

 

Dell Technologies1 is pleased to provide ProSupport Plus for Enterprise (the “Service(s)” or “Support Services”) in accordance with 

this Service Description (“Service Description”). Your quote, order form or other mutually-agreed upon form of invoice or order 

acknowledgment from Dell Technologies (the “Order Form”) will include the name(s) of the Product(s)2, applicable Service(s) and 

related option(s), if any. For additional assistance, or to request a copy of your governing agreement applicable to the Services (the 

“Agreement”), contact your Dell Technologies sales representative. For Customers who purchase from Dell under a separate 

Agreement that authorizes the sale of these Services, the Dell Services Terms & Conditions Supplement3 also applies to these 

Services. For a copy of your agreement with your applicable Dell Technologies reseller, contact that reseller. 

 

The Scope of This Service 

 

The features of this Service include: 

• Access on a 24x7 basis (including holidays)4 to a specialized Dell Technologies technical support resource from the Dell 

Technologies Customer Service and Support organization for troubleshooting assistance of Products. 

On-site dispatch of a technician and/or delivery of replacement parts to the Installation Site or other Customer business location 

approved by Dell Technologies as detailed in the Agreement (as necessary and according to support option purchased) to 

address a Product problem. 

• Access to a remote Service Account Manager (SAM). 

Please review the table below for more details. 

How to Contact Dell Technologies if You Require Service 

Online, Chat, and Email Support: Dell Technologies website, chat, and email support available for select products at 

https://www.dell.com/support. 

Telephone Support Requests: Available on a 24x7 basis (including holidays). Availability may differ outside of the United States and 

is limited to commercially reasonable efforts unless otherwise specified in this document. Visit https://www.dell.com/support for a list 

of applicable telephone numbers for your location. 

The following chart lists the service features of ProSupport Plus for Enterprise provided under Dell Technologies’s warranty and/or 

maintenance terms. ProSupport Plus for Enterprise is available to support and maintain: 

 

1. Dell Technologies Equipment which is identified on the Dell Technologies Product Warranty and Maintenance Table and/or on your Order Form 

as 

including ProSupport Plus for Enterprise during the applicable warranty period; or 

 

eligible for upgrade to ProSupport Plus for Enterprise during the applicable warranty period; or 

eligible for ProSupport Plus for Enterprise during a subsequent maintenance period. 

2. Dell Technologies Software which is identified on the Dell Technologies Product Warranty and Maintenance Table and/or on your Order 

Form as eligible for ProSupport Plus for Enterprise during a maintenance period. 

 
1 “Dell Technologies”, as used in this document, means the applicable Dell sales entity (“Dell”) specified on your Dell Order Form and the applicable EMC sales entity 

(“EMC”) specified on your EMC Order Form. The use of “Dell Technologies” in this document does not indicate a change to the legal name of the Dell or EMC entity 

with whom you have dealt. 



 

 

2 As used in this document, “Dell Technologies Products”, “Products”, “Equipment” and “Software” means the Dell Technologies Equipment and Software identified 

on the Dell Technologies Product Warranty and Maintenance Table or on your Order Form, and “Third Party Products” is defined in your Agreement, or in the absence 

of such definition in your Agreement, in the Dell Technologies Commercial Terms of Sale, or your local Dell Technologies terms of sale, as applicable. “You” and 
“Customer” refers to the entity named as the purchaser of these Services named in the Agreement. 3 To review the Dell Services Terms of Sale Supplement, please go to 

https://www.dell.com/servicecontracts/global, choose your country and select the Support Services tab on the left hand navigation column of your local country page. 
4 Availability varies by country. Contact your sales representative for more information. 



 

 

 

SERVICE FEATURE DESCRIPTION PROSUPPORT PLUS—COVERAGE DETAILS 

GLOBAL 

TECHNICAL 

SUPPORT 

Customer contacts Dell 
Technologies by telephone or web 
interface on a 24x7 basis to report 
an Equipment or Software problem. 
Telephone contacts will be routed to 
a remote technical support contact 
to assist with their issue. 

Included. 

ONSITE 

RESPONSE 

Dell Technologies sends authorized 
personnel to Installation Site to work 
on the problem after Dell 
Technologies has isolated the 
problem and deemed Onsite 
Response necessary. 

Included for Equipment only. 
 

Initial Onsite Response objective is based on the option purchased by 
the Customer. The options available to the Customer are the following; 
either 1) a four-hour service response during the same business day, or 
2) a service response during the next local business day, during normal 
business hours, after Dell Technologies deems Onsite Support is 
necessary. 

 
4-Hour Mission Critical On-site Response 

Typically arrives on-site within 4 hours after completion of telephone- 

based troubleshooting. 

• Available seven (7) days each week, twenty-four (24) hours each day 

- including holidays. 
• Available within defined four (4) hour response locations. 
• 4 Hour parts locations stock essential operational components, as 
determined by Dell Technologies. Non-essential parts may be shipped 
using overnight delivery. 
• Ability to define if the issue is a Severity 1 upon remote supports 
initial diagnosis 

• Critical situation procedures - Severity level 1 issues are eligible for 
quick Escalation/Resolution Manager and “CritSit” incident coverage. 
• Emergency dispatch - onsite service technician dispatched in parallel 
with immediate phone-based troubleshooting for Severity 1 issues. 

 

Next Business Day On-site Response 

Following telephone-based troubleshooting and diagnosis, a technician 
can usually be dispatched to arrive on-site the next business day. 

• Calls received by Dell Technologies after local cutoff at Customer site 
local time may require an additional business day for service technician 
to arrive at Customer’s location. 
• Available only on select models of Products. 

Onsite Response does not apply to Software and may be separately 
purchased. 

 

*SEVERITY LEVEL DEFINITIONS 

SEVERITY 1 Critical – loss of ability to perform critical business functions and requires immediate response 

SEVERITY 2 High – able to perform business functions, but performance/capabilities are degraded or severely 

limited. SEVERITY 3 Medium/Low – little to no business impact. 



 

 

REPLACEMENT 

PARTS DELIVERY 

Dell Technologies provides 
replacement parts when deemed 
necessary by Dell Technologies. 

Included. Replacement parts delivery objective is based on the option 
purchased by the Customer. The options available to the Customer are 
the following; either 1) a four-hour service response during the same 
business day, or 2) a service response during the next local business 
day, during normal business hours, after Dell Technologies deems that 
a replacement part delivery is necessary. A Same Business Day part is 
one which upon failure may prevent the Supported Product that causes 
the loss of ability to perform critical business functions and requires 
immediate response. Parts deemed non-critical include, but are not 
limited to:bezels, mechanical chassis, hard drive blanks, rail kits, cable 
management accessories. Parts that may be deemed critical are: 
motherboards, CPUs, select memory modules and hard disk drives. 

 
Local country shipment cut-off times may impact the same day/next 
local business day delivery of replacement parts. 

 

Installation of all replacement parts performed by Dell Technologies as 
part of Onsite Response, but Customer has option to perform 
installation of Customer Replaceable Units (CRUs). See Dell 
Technologies Product Warranty and Maintenance Table for listing of 
parts designated as CRUs for specific Equipment or contact Dell 
Technologies for more details. 

 
If Dell Technologies installs the replacement part, Dell Technologies will 
arrange for its return to an Dell Technologies facility. If Customer 
installs the CRU, Customer is responsible for returning the replaced 
CRU to a facility designated by Dell Technologies. 

 
If the Dell technician determines that the Supported Product is one that 
should be replaced as a whole unit, Dell Technologies reserves the 
right to send Customer a whole replacement unit. Whole unit 
replacements may not be stocked for same day response times and 
there may be extended lead times for arrival of a whole unit 
replacement at your location, depending on where you are located and 
the type of Product being replaced. 

PROACTIVE 

SOLID STATE 

DRIVE 

REPLACEMENT 

Included for Storage and Converged 
Products. If the Endurance Level (as 
defined below) for any solid state 
drive prior to the device reaching its 
full capacity or less (as determined by 
Dell Technologies) the Customer is 
eligible to receive a replacement solid 
state drive. Endurance Level means 
the average percentage of life span 
remaining on the eligible SSD. 

Included. 

 
Response objective is based on the applicable Replacement Parts 

Delivery and Onsite Response service features detailed above. 

Customer must activate and maintain the currently supported version(s) 

of SupportAssist and/or Secure Remote Support software during the 

applicable term of support. SupportAssist and/or Secure Remote 

Support enablement, as applicable is a prerequisite for these additional 

renewal service features. 

RIGHTS TO NEW 

RELEASES OF 

SOFTWARE 

Dell Technologies provides the rights 
to new Software Releases as made 
generally available by Dell 
Technologies. 

Included. 



 

 

 

INSTALLATION OF 

NEW SOFTWARE 

RELEASES 

Dell Technologies performs the 
installation of new Software 
Releases. 

Equipment Operating Environment (OE) Software 

Included only when the associated Equipment into which the operating 
environment Software is being installed is covered by a Dell EMC warranty 
or a current Dell Technologies maintenance contract. Equipment operating 
environment Software is defined as software programming and/or 
microcode firmware needed to enable the Equipment to perform its basic 
functions, and without which the equipment cannot operate. 

 
Other Software (non-OE) 

Customer performs the installation of new Software Releases unless 
otherwise deemed necessary by Dell Technologies. 

24X7 REMOTE 

MONITORING AND 

REPAIR 

Certain Products will automatically 
and independently contact Dell 
Technologies to provide input to 
assist Dell Technologies in problem 
determination. 

 

Dell Technologies remotely accesses 
Products if necessary for additional 
diagnostics and to provide remote 
support. 

Included for Products that have remote monitoring tools and technology 
available from Dell Technologies. 

 
Once Dell Technologies is notified of a problem, the same response 
objectives for Global Technical Support and Onsite Response will apply as 
previously described. 

24X7 ACCESS TO 

ONLINE SUPPORT 

TOOLS 

Customers who have properly 
registered have access on a 24x7 
basis to Dell Technologies’s 
web-based knowledge and self-help 
Customer support tools via the Dell 
Technologies Online Support site. 

Included. 

 (CONTINUES BELOW) 



 

 

 

SERVICE 

ACCOUNT 

MANAGER 

(“SAM”) 

The ProSupport Plus for Enterprise assigned 
SAM is a remote resource that provides a wide 
range of system, environmental and account 
management features and capabilities designed 
to reduce downtime and improve the overall 
support experience from Dell Technologies. 

 

Included with the Service: 
Onboarding assistance: Ensuring the 
customer is fully enabled to receive the 
ProSupport Plus service by: 

➢ Verifying the accuracy of relevant 
Customer support information such as 
account name, address, etc. 

➢ Providing knowledge transfers such as 
how to contact Dell Technologies to open 
service requests and use of Dell 
Technologies support tools and 
technologies 

➢ Designating schedule for SAM 
deliverables such as reporting and service 
reviews 

Monthly Reporting:  Reporting and 
recommendations on entitled systems 
including: 

➢ Summary of open and closed service 

requests by month; 

➢ Verification of currently installed 
system software versions against 
target code recommendations; and 

➢ Contract status, including start/end 
dates and other basic contract details. 

In order to fully enable monthly reporting, 
Dell Technologies connectivity 
technologies such as SupportAssist 
and/or Secure Remote Support must be 
installed with the appropriate log collection 
options enabled 

 

  
 
 
 

 
Included on Products covered by ProSupport Plus for 
Enterprise service or then current maintenance contract 
during Dell Technologies’s normal local business hours which 
may vary by region and country, excluding Dell Technologies 
and local holidays. See additional Coverage Details below. 

 
Dell Technologies is responsible for performing only the SAM 
activities and tasks expressly specified in this document. All 
other tasks, activities and services are out of scope. 

SERVICE 

ACCOUNT 

MANAGER 

(“SAM”) 

CONTINUED 

Service Review: The SAM provides a service 
review of the details in the Service Report. 
Schedule, timeframe and other topics to be 
reviewed will be determined between the SAM 
and the Customer during Onboarding. 

System Maintenance For entitled assets, the 
SAM will assist Customer in coordinating 
delivery of System Maintenance events within 
the Customer’s maintenance window. See 
below for additional information. 

Dell Technologies Escalation Support: Acting 
as the Services liaison to coordinate all 
resources necessary to address individual 
Severity 1 issues or more systemic problems. 

 



 

 

ADDITIONAL SUPPORTASSIST DETAILS 
 

 

SERVICE FEATURE DESCRIPTION COVERAGE DETAILS 

SUPPORTASSIST 
ENTERPRISE 
PREDICTIVE DETECTION 
OF HARDWARE 
FAILURES 

For entitled-systems that are monitored via SupportAssist 
Enterprise, intelligent analysis of device telemetry is 
collected and used to predict hardware failures that may 
occur in the future. 

Included. 
Please note; Predictive detection of 
hardware failures is applicable only for 
the batteries, hard drives, backplanes, 
and expanders of 12th and later 
generation of PowerEdge servers that 
have PowerEdge RAID Controller 
(PERC) Series 5 to 10. Predictive 
detection of hardware failures is 
available only when the automated 
periodic collection and upload of system 
information is enabled in SupportAssist 
Enterprise. 

 

 

 

ADDITIONAL SUPPORT WITH CLOUDIQ 
 

SERVICE FEATURE DESCRIPTION COVERAGE DETAILS 

CLOUDIQ Customers who have properly connected their 
entitled-system to Dell Technologies using either 
Secure Remote Services or SupportAssist have 
access to CloudIQ, which provides proactive health 
scores, performance impact analysis and anomaly 
detection and workload contention analysis. 

Included for the following Dell 
Technologies platforms; PowerMax, 
PowerStore, PowerScale, 
PowerVAlut, Dell EMC Unity XT, 
XtremIO, SC Series, VxBlock and 
Connectrix switches. 

 

Customer Responsibilities for SAM Service Feature 

Dell Technologies’s provision of the SAM service feature detailed above is contingent upon the Customer fulfilling the following 

responsibilities: 

 

• Making an appropriate system maintenance window(s) available for the SAM as deemed necessary by Dell Technologies. 

• Ensuring that all environment, technical and operational requirements are met. 

• Providing the SAM with timely access to (a) at least one technical contact with system administration responsibilities and appropriate 

system/information access privileges, and (b) applicable subject matter experts, systems and networks (including, without limitation, 

remote systems/ network access) as deemed necessary by Dell Technologies. 

• Assuming all responsibility for network connectivity, performance, and configuration issues. 

• Verifying that the Equipment location(s) is/are prepared prior to the commencement of ProSupport Plus for Enterprise. 

 

Additional important information on SAM Service Feature 

• Availability of the SAM service is during normal business hours. Business hours are defined by the location where the SAM resides, and may 

vary by region and country. At Dell Technologies’s discretion and when deemed necessary by Dell Technologies, SAM services may be 

performed onsite. 

• Afterhours support may be provided by other resources within Dell Technologies at Dell Technologies’s discretion. 

• The location of the SAM will be assigned during on-boarding based on Customer’s preferred service area and staffing availability. 



 

 

PROSUPPORT PLUS FOR ENTERPRISE SYSTEM MAINTENANCE 

ProSupport Plus System Maintenance provides Dell Technologies customers with necessary remote maintenance events occurring 

during the term of the service contract on devices covered by ProSupport Plus for Enterprise and monitored under applicable Dell 

Technologies connectivity technology, such as SupportAssist and/or Secure Remote Services, as applicable. System maintenance 

helps maintain performance and may reduce the likelihood of future incidents due to incompatible hardware, software, BIOS, and 

firmware versions. System Maintenance events are coordinated between the customers, the SAM and Dell Technologies support 

personnel. Delivery of System Maintenance is generally available 24x7x365, but may be subject to mutual customer and Dell 

Technologies resource availability. Dell Technologies recommends System Maintenance occur twice per year. Certain Products may 

have limitations on the number of times System Maintenance may be performed per year. Please consult with your sales representative 

or assigned SAM for a list of supported Products and any applicable limitations. 

 

Not Included in ProSupport Plus for Enterprise System Maintenance 
 

• Updates on interconnected devices not covered by a current ProSupport Plus for Enterprise support contract. 

• Updates on any software without corresponding entitlement to such updates under an appropriate, software support contract by either Dell 

Technologies or a third party for select Third Party Products. 

• Operating System upgrades and hypervisor patch creation or other related engineering or software development support. 

• Creation of application patches. 

• Onsite delivery of maintenance. 

• De-installation or installation of additional hardware, or configuration tasks. 

• Installation or configuration of software not specifically listed in this Service Description 

• Application performance tuning. 

• Virus, spyware, or malware identification or removal. 

• Any other updates or other activities not specifically documented within this Service Description. 

 

Additional Important Information about ProSupport Plus for Enterprise System Maintenance 

 

• During the maintenance event, upgrades may cause a temporary loss of connectivity to other attached devices. 

• After completion of the upgrade attached devices may need to be rebooted and connectivity verified. 

• System(s) to be upgraded must be made available to Dell Technologies or Dell Technologies-authorized agents during the agreed upon 

maintenance window. 

• Depending on the system(s) to be upgraded an additional system management system or resource may need to be made available. 

• Depending on the system(s) to be upgraded appropriate administrative rights to the device may need to be provided to Dell 

Technologies or Dell Technologies authorized agents. 

• Customer is responsible for having and maintaining all license requirements pertaining to Equipment and Software updates. 

• In the event that updating Software on entitled Product could cause degradation or impact performance on other unentitled Product, Dell 

Technologies in consultation with the customer may choose to not proceed with the System Maintenance activity until that situation is resolved. 

• In order to fully enable ProSupport Plus for Enterprise System Maintenance, applicable connectivity technology such as Dell 

Technologies SupportAssist and/or Secure Remote Support must be installed with log collection options enabled. 

• Installation of new Software Releases for the Dell Technologies Converged and Hyperconverged Infrastructure systems, determined during 

System Maintenance including but not limited to software versions posted on applicable interoperability configuration matrices (The Dell 

Technologies Simple Support Matrix or the Release Certification Matrix) may require the purchase of a separate services engagement from Dell 

Technologies. Contact Dell Technologies for more information. 



 

 

COLLABORATIVE ASSISTANCE 
 

If a Customer opens a service request and Dell Technologies determines that the problem arises with an eligible third-party vendor’s 

products commonly utilized in conjunction with Products covered by a current Dell Technologies warranty or maintenance contract, 

Dell Technologies will endeavor to provide Collaborative Assistance under which Dell Technologies: (i) serves as a single point of 

contact until the problems are isolated; (ii) contacts the third-party vendor; (iii) provides problem documentation; and (iv) continues to 

monitor the problem and obtain status and resolution plans from the vendor (where reasonably possible). 

 

To be eligible for Collaborative Assistance, Customer must have the appropriate active support agreements and entitlements directly 

with the respective third-party vendor and Dell Technologies or an authorized Dell Technologies reseller. Once isolated and reported, 

the third-party vendor is solely responsible to provide all support, technical and otherwise, in connection with resolution of the 

Customer’s problem. Dell Technologies IS NOT RESPONSIBLE FOR THE PERFORMANCE OF OTHER VENDORS’ 

PRODUCTS OR SERVICES. A list of Collaborative Assistance partners can be found on the Collaborative Assistance List. Please 

note that supported third-party products may change at any time without notice to Customers. 

 

DELL TECHNOLOGIES SYSTEM SOFTWARE SUPPORT 

Dell Technologies Software support included within ProSupport Plus for Enterprise provides support for select Third Party Products, 

including select end-user applications, operating systems, hypervisors and firmware when such Third Party Products are 1) used with 

and are currently installed and operating on Products at the time that support is requested, and 2) covered by an existing ProSupport 

Plus for Enterprise support and maintenance term of service. This level of support is provided on entitled ProSupport Plus for 

Enterprise Equipment, regardless of how the eligible software was purchased and licensed, but Customer is responsible for ensuring 

that such eligible software was purchased and licensed properly according to the publisher. Customer is solely responsible for 

correcting any problems with licenses and purchases of eligible software to be eligible to receive these Services at any time during the 

coverage period. A list of eligible software can be found on the Comprehensive Software Support List. Please note that supported 

Third Party Products may change at any time without notice to Customers. Situations giving rise to Customer’s questions must be 

reproducible on a single system, which may be physical or virtual. Customer understands and accepts that resolutions of certain issues 

giving rise to Customer's service request may not be available from the publisher of the relevant software title and may require 

support from the publisher, including installation of additional software or other changes to Products, Customer accepts that in such 

situations where no resolution is available from the publisher of the relevant software title, Dell Technologies's obligation to provide 

support to the Customer will be fully satisfied. 

Additional Terms and Conditions Applicable to End Users Purchasing Product(s) from an OEM 

An “OEM” is a reseller who sells the Supported Products in a capacity as an original equipment manufacturer that is purchasing 

Dell Technologies Products and Services from the OEM Solutions (or its successor) business group for an OEM project. An OEM 

typically embeds or bundles such Dell Technologies Products in or with OEM Customer’s proprietary hardware, software or other 

intellectual property, resulting in a specialized system or solution with industry or task-specific functionality (such system or solution 

an “OEM Solution”) and resells such OEM Solution under OEM’s own brand. With respect to OEMs, the term “Supported Products” 

includes Dell Technologies Supported Products that are provided without Dell Technologies branding (i.e. unbranded OEM-ready 

system), and “End-User” means you, or any entity purchasing an OEM Solution for its own end-use and not for reselling, distributing 

or sub-licensing to others. It is OEM’s responsibility to provide first level troubleshooting to the End User. An appropriate best-effort 

initial diagnosis should be performed by OEM before the call goes to Dell Technologies. This OEM maintains responsibility for 

providing the initial troubleshooting even when its End User engages Dell Technologies to request service, and if an End User 

contacts Dell Technologies for service without contacting their OEM, Dell Technologies will ask the End User to contact their OEM 

to receive first level troubleshooting before contacting Dell Technologies. 

Dell Technologies ProSupport Plus for Enterprise on Non-Standard Parts in Custom Server Products 

 

The repairs and exchanges of non-standard or unique parts (“Non-Standard Component Support Services”) are a value-added exchange 

service complementing Customer’s PowerEdge Product warranty that covers standard Dell Technologies components in a standard 

configuration, and that require replacement due to defects in workmanship or materials (“Warranty Repairs”). Dell Technologies branded 

firmware/software for “Non-Standard Components” is NOT available, and the Customer must use manufacturer provided utilities to 



 

 

monitor and/or update the component. The Customer will also work with the manufacturer directly to resolve any quality issues related 

to software/firmware, utilities, and hardware. Dell Technologies will provide Non-Standard Support Services to replace non-standard 

or unique parts that Customer forecasted and guaranteed to be available as set forth above, and once Customer has made corresponding 

arrangements to assist Dell Technologies in placing any orders for service stock in order to facilitate repair activity. Provided Customer 

has accurately forecasted stocking needs, Dell Technologies will exchange the part that exhibits a defect according to the Customer’s 

applicable response time for Warranty Repairs and install the replacement part in the Customer’s Product, but Customer acknowledges 

and agrees that Dell Technologies is not liable to Customer to ensure part availability. Same day (e.g. 4 hour) parts and field response 

may not be available for “non-standard” component replacement, and Dell Technologies will default to Next Business Day Service in 

these cases. Replacement parts may be new or refurbished as permitted by local law, and fulfillment of Non-Standard Component Support 

Services repairs and exchanges may require Dell Technologies to utilize a third party manufacturer/third party publisher’s warranty and/or 

maintenance services, and Customer agrees to assist Dell Technologies and provide any materials requested by any third party 

manufacturer or third party publisher to facilitate utilization of the corresponding third party warranty and/or maintenance services. 

 

Dell Technologies’s engineering testing of the resulting configuration pursuant to a separate statement of work (SOW) after 

installation of the non-standard or unique parts, software requested by Customer is a point in time activity and the Non-Standard 

Component Support Services are available only on the specific configuration as defined by Customer and tested by Dell 

Technologies. Dell Technologies will communicate the exact hardware configuration tested including firmware levels. Once 

engineering testing is complete Dell Technologies will provide the results via reports with indication of Pass/Fail. Dell Technologies 

will use commercially reasonable efforts to support recognition and operation of the non-standard component on the Dell 

Technologies Product, however modification of Dell Technologies standard utilities (including BIOS, IDRAC, and SupportAssist) 

will not be supported. Customer will be responsible for working with the manufacturer directly to resolve any non-standard 

component issues which arise during engineering testing (including quality issues, software, firmware, or hardware 

specifications/limitations). Additional Dell Technologies engineering testing after Customer has received a report with an indication 

of PASS will require a new SOW and associated non-recurring engineering fees, including any engineering testing requested in 

connection with a repair or replacement of any component of the configuration during the warranty term of the Customer’s 

Equipment. 

Other Details about Your Service 

 

The warranty periods and support options (“Support Information”) on this website apply (i) only between Dell Technologies and 

those organizations that procure the applicable products and/or maintenance under a contract directly with Dell Technologies (the 

“Dell Technologies Customer”); and (ii) only to those products or support options ordered by the Dell Technologies Customer at the 

time that the Support Information is current. Dell Technologies may change the Support Information at any time. Other than changes 

caused by publishers and manufacturers of Third Party Products, the Dell Technologies Customer will be notified of any change in 

the Support Information in the manner stated in the then current product ordering and/or maintenance related agreement between Dell 

Technologies and the Dell Technologies Customer, but any such change shall not apply to products or support options ordered by the 

Dell Technologies Customer prior to the date of such change. 

 

Dell Technologies will have no obligation to provide Support Services with respect to Equipment that is outside the Dell 

Technologies Service Area. “Dell Technologies Service Area” means a location that is within (i) one hundred (100) drivable miles or 

one hundred sixty 

(160) drivable kilometers of an Dell Technologies service location for Storage and Data Protection Equipment and/or components; and 

(ii) the same country as the Dell Technologies service location, unless otherwise defined in your governing agreement with Dell 

Technologies, in which case the definition in the governing agreement prevails. For EMEA customers, unless stated otherwise in this 

Service Description or the Agreement, on-site service is available within a distance of up to 150 kilometers from nearest Dell 

Technologies Logistics location (PUDO or Pick-Up/Drop-off location). Please contact your sales representative for more information 

about availability of on-site service in EMEA. 

 

This Service is not available at all locations. If your Product is not located in the geographic location that matches the location 

reflected in Dell Technologies’s service records for your Product, of if configuration details have been changed and not reported back 

to Dell Technologies, then Dell Technologies must first re-qualify your Product for the support entitlement you purchased before 
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SERVICE FEATURE DESCRIPTION PROSUPPORT PLUS—COVERAGE DETAILS 

GLOBAL 

TECHNICAL 

SUPPORT 

Customer contacts Dell 
Technologies by telephone or web 
interface on a 24x7 basis to report 
an Equipment or Software problem. 
Telephone contacts will be routed to 
a remote technical support contact 
to assist with their issue. 

Included. 

ONSITE 

RESPONSE 

Dell Technologies sends authorized 
personnel to Installation Site to work 
on the problem after Dell 
Technologies has isolated the 
problem and deemed Onsite 
Response necessary. 

Included for Equipment only. 
 

Initial Onsite Response objective is based on the option purchased by 
the Customer. The options available to the Customer are the following; 
either 1) a four-hour service response during the same business day, or 
2) a service response during the next local business day, during normal 
business hours, after Dell Technologies deems Onsite Support is 
necessary. 

 
4-Hour Mission Critical On-site Response 

Typically arrives on-site within 4 hours after completion of telephone- 

based troubleshooting. 

• Available seven (7) days each week, twenty-four (24) hours each day 

- including holidays. 
• Available within defined four (4) hour response locations. 
• 4 Hour parts locations stock essential operational components, as 
determined by Dell Technologies. Non-essential parts may be shipped 
using overnight delivery. 
• Ability to define if the issue is a Severity 1 upon remote supports 
initial diagnosis 

• Critical situation procedures - Severity level 1 issues are eligible for 
quick Escalation/Resolution Manager and “CritSit” incident coverage. 
• Emergency dispatch - onsite service technician dispatched in parallel 
with immediate phone-based troubleshooting for Severity 1 issues. 

 

Next Business Day On-site Response 

Following telephone-based troubleshooting and diagnosis, a technician 
can usually be dispatched to arrive on-site the next business day. 

• Calls received by Dell Technologies after local cutoff at Customer site 
local time may require an additional business day for service technician 
to arrive at Customer’s location. 
• Available only on select models of Products. 

Onsite Response does not apply to Software and may be separately 
purchased. 

 

*SEVERITY LEVEL DEFINITIONS 

SEVERITY 1 Critical – loss of ability to perform critical business functions and requires immediate response 

SEVERITY 2 High – able to perform business functions, but performance/capabilities are degraded or severely 

limited. SEVERITY 3 Medium/Low – little to no business impact. 



 

 

REPLACEMENT 

PARTS DELIVERY 

Dell Technologies provides 
replacement parts when deemed 
necessary by Dell Technologies. 

Included. Replacement parts delivery objective is based on the option 
purchased by the Customer. The options available to the Customer are 
the following; either 1) a four-hour service response during the same 
business day, or 2) a service response during the next local business 
day, during normal business hours, after Dell Technologies deems that 
a replacement part delivery is necessary. A Same Business Day part is 
one which upon failure may prevent the Supported Product that causes 
the loss of ability to perform critical business functions and requires 
immediate response. Parts deemed non-critical include, but are not 
limited to:bezels, mechanical chassis, hard drive blanks, rail kits, cable 
management accessories. Parts that may be deemed critical are: 
motherboards, CPUs, select memory modules and hard disk drives. 

 
Local country shipment cut-off times may impact the same day/next 
local business day delivery of replacement parts. 

 

Installation of all replacement parts performed by Dell Technologies as 
part of Onsite Response, but Customer has option to perform 
installation of Customer Replaceable Units (CRUs). See Dell 
Technologies Product Warranty and Maintenance Table for listing of 
parts designated as CRUs for specific Equipment or contact Dell 
Technologies for more details. 

 
If Dell Technologies installs the replacement part, Dell Technologies will 
arrange for its return to an Dell Technologies facility. If Customer 
installs the CRU, Customer is responsible for returning the replaced 
CRU to a facility designated by Dell Technologies. 

 
If the Dell technician determines that the Supported Product is one that 
should be replaced as a whole unit, Dell Technologies reserves the 
right to send Customer a whole replacement unit. Whole unit 
replacements may not be stocked for same day response times and 
there may be extended lead times for arrival of a whole unit 
replacement at your location, depending on where you are located and 
the type of Product being replaced. 

PROACTIVE 

SOLID STATE 

DRIVE 

REPLACEMENT 

Included for Storage and Converged 
Products. If the Endurance Level (as 
defined below) for any solid state 
drive prior to the device reaching its 
full capacity or less (as determined by 
Dell Technologies) the Customer is 
eligible to receive a replacement solid 
state drive. Endurance Level means 
the average percentage of life span 
remaining on the eligible SSD. 

Included. 

 
Response objective is based on the applicable Replacement Parts 

Delivery and Onsite Response service features detailed above. 

Customer must activate and maintain the currently supported version(s) 

of SupportAssist and/or Secure Remote Support software during the 

applicable term of support. SupportAssist and/or Secure Remote 

Support enablement, as applicable is a prerequisite for these additional 

renewal service features. 

RIGHTS TO NEW 

RELEASES OF 

SOFTWARE 

Dell Technologies provides the rights 
to new Software Releases as made 
generally available by Dell 
Technologies. 

Included. 



 

 

 

INSTALLATION OF 

NEW SOFTWARE 

RELEASES 

Dell Technologies performs the 
installation of new Software 
Releases. 

Equipment Operating Environment (OE) Software 

Included only when the associated Equipment into which the operating 
environment Software is being installed is covered by a Dell EMC warranty 
or a current Dell Technologies maintenance contract. Equipment operating 
environment Software is defined as software programming and/or 
microcode firmware needed to enable the Equipment to perform its basic 
functions, and without which the equipment cannot operate. 

 
Other Software (non-OE) 

Customer performs the installation of new Software Releases unless 
otherwise deemed necessary by Dell Technologies. 

24X7 REMOTE 

MONITORING AND 

REPAIR 

Certain Products will automatically 
and independently contact Dell 
Technologies to provide input to 
assist Dell Technologies in problem 
determination. 

 

Dell Technologies remotely accesses 
Products if necessary for additional 
diagnostics and to provide remote 
support. 

Included for Products that have remote monitoring tools and technology 
available from Dell Technologies. 

 
Once Dell Technologies is notified of a problem, the same response 
objectives for Global Technical Support and Onsite Response will apply as 
previously described. 

24X7 ACCESS TO 

ONLINE SUPPORT 

TOOLS 

Customers who have properly 
registered have access on a 24x7 
basis to Dell Technologies’s 
web-based knowledge and self-help 
Customer support tools via the Dell 
Technologies Online Support site. 

Included. 

 (CONTINUES BELOW) 



 

 

 

SERVICE 

ACCOUNT 

MANAGER 

(“SAM”) 

The ProSupport Plus for Enterprise assigned 
SAM is a remote resource that provides a wide 
range of system, environmental and account 
management features and capabilities designed 
to reduce downtime and improve the overall 
support experience from Dell Technologies. 

 

Included with the Service: 
Onboarding assistance: Ensuring the 
customer is fully enabled to receive the 
ProSupport Plus service by: 

➢ Verifying the accuracy of relevant 
Customer support information such as 
account name, address, etc. 

➢ Providing knowledge transfers such as 
how to contact Dell Technologies to open 
service requests and use of Dell 
Technologies support tools and 
technologies 

➢ Designating schedule for SAM 
deliverables such as reporting and service 
reviews 

Monthly Reporting:  Reporting and 
recommendations on entitled systems 
including: 

➢ Summary of open and closed service 

requests by month; 

➢ Verification of currently installed 
system software versions against 
target code recommendations; and 

➢ Contract status, including start/end 
dates and other basic contract details. 

In order to fully enable monthly reporting, 
Dell Technologies connectivity 
technologies such as SupportAssist 
and/or Secure Remote Support must be 
installed with the appropriate log collection 
options enabled 

 

  
 
 
 

 
Included on Products covered by ProSupport Plus for 
Enterprise service or then current maintenance contract 
during Dell Technologies’s normal local business hours which 
may vary by region and country, excluding Dell Technologies 
and local holidays. See additional Coverage Details below. 

 
Dell Technologies is responsible for performing only the SAM 
activities and tasks expressly specified in this document. All 
other tasks, activities and services are out of scope. 

SERVICE 

ACCOUNT 

MANAGER 

(“SAM”) 

CONTINUED 

Service Review: The SAM provides a service 
review of the details in the Service Report. 
Schedule, timeframe and other topics to be 
reviewed will be determined between the SAM 
and the Customer during Onboarding. 

System Maintenance For entitled assets, the 
SAM will assist Customer in coordinating 
delivery of System Maintenance events within 
the Customer’s maintenance window. See 
below for additional information. 

Dell Technologies Escalation Support: Acting 
as the Services liaison to coordinate all 
resources necessary to address individual 
Severity 1 issues or more systemic problems. 

 



 

 

ADDITIONAL SUPPORTASSIST DETAILS 
 

 

SERVICE FEATURE DESCRIPTION COVERAGE DETAILS 

SUPPORTASSIST 
ENTERPRISE 
PREDICTIVE DETECTION 
OF HARDWARE 
FAILURES 

For entitled-systems that are monitored via SupportAssist 
Enterprise, intelligent analysis of device telemetry is 
collected and used to predict hardware failures that may 
occur in the future. 

Included. 
Please note; Predictive detection of 
hardware failures is applicable only for 
the batteries, hard drives, backplanes, 
and expanders of 12th and later 
generation of PowerEdge servers that 
have PowerEdge RAID Controller 
(PERC) Series 5 to 10. Predictive 
detection of hardware failures is 
available only when the automated 
periodic collection and upload of system 
information is enabled in SupportAssist 
Enterprise. 

 

 

 

ADDITIONAL SUPPORT WITH CLOUDIQ 
 

SERVICE FEATURE DESCRIPTION COVERAGE DETAILS 

CLOUDIQ Customers who have properly connected their 
entitled-system to Dell Technologies using either 
Secure Remote Services or SupportAssist have 
access to CloudIQ, which provides proactive health 
scores, performance impact analysis and anomaly 
detection and workload contention analysis. 

Included for the following Dell 
Technologies platforms; PowerMax, 
PowerStore, PowerScale, 
PowerVAlut, Dell EMC Unity XT, 
XtremIO, SC Series, VxBlock and 
Connectrix switches. 

 

Customer Responsibilities for SAM Service Feature 

Dell Technologies’s provision of the SAM service feature detailed above is contingent upon the Customer fulfilling the following 

responsibilities: 

 

• Making an appropriate system maintenance window(s) available for the SAM as deemed necessary by Dell Technologies. 

• Ensuring that all environment, technical and operational requirements are met. 

• Providing the SAM with timely access to (a) at least one technical contact with system administration responsibilities and appropriate 

system/information access privileges, and (b) applicable subject matter experts, systems and networks (including, without limitation, 

remote systems/ network access) as deemed necessary by Dell Technologies. 

• Assuming all responsibility for network connectivity, performance, and configuration issues. 

• Verifying that the Equipment location(s) is/are prepared prior to the commencement of ProSupport Plus for Enterprise. 

 

Additional important information on SAM Service Feature 

• Availability of the SAM service is during normal business hours. Business hours are defined by the location where the SAM resides, and may 

vary by region and country. At Dell Technologies’s discretion and when deemed necessary by Dell Technologies, SAM services may be 

performed onsite. 

• Afterhours support may be provided by other resources within Dell Technologies at Dell Technologies’s discretion. 

• The location of the SAM will be assigned during on-boarding based on Customer’s preferred service area and staffing availability. 



 

 

PROSUPPORT PLUS FOR ENTERPRISE SYSTEM MAINTENANCE 

ProSupport Plus System Maintenance provides Dell Technologies customers with necessary remote maintenance events occurring 

during the term of the service contract on devices covered by ProSupport Plus for Enterprise and monitored under applicable Dell 

Technologies connectivity technology, such as SupportAssist and/or Secure Remote Services, as applicable. System maintenance 

helps maintain performance and may reduce the likelihood of future incidents due to incompatible hardware, software, BIOS, and 

firmware versions. System Maintenance events are coordinated between the customers, the SAM and Dell Technologies support 

personnel. Delivery of System Maintenance is generally available 24x7x365, but may be subject to mutual customer and Dell 

Technologies resource availability. Dell Technologies recommends System Maintenance occur twice per year. Certain Products may 

have limitations on the number of times System Maintenance may be performed per year. Please consult with your sales representative 

or assigned SAM for a list of supported Products and any applicable limitations. 

 

Not Included in ProSupport Plus for Enterprise System Maintenance 
 

• Updates on interconnected devices not covered by a current ProSupport Plus for Enterprise support contract. 

• Updates on any software without corresponding entitlement to such updates under an appropriate, software support contract by either Dell 

Technologies or a third party for select Third Party Products. 

• Operating System upgrades and hypervisor patch creation or other related engineering or software development support. 

• Creation of application patches. 

• Onsite delivery of maintenance. 

• De-installation or installation of additional hardware, or configuration tasks. 

• Installation or configuration of software not specifically listed in this Service Description 

• Application performance tuning. 

• Virus, spyware, or malware identification or removal. 

• Any other updates or other activities not specifically documented within this Service Description. 

 

Additional Important Information about ProSupport Plus for Enterprise System Maintenance 

 

• During the maintenance event, upgrades may cause a temporary loss of connectivity to other attached devices. 

• After completion of the upgrade attached devices may need to be rebooted and connectivity verified. 

• System(s) to be upgraded must be made available to Dell Technologies or Dell Technologies-authorized agents during the agreed upon 

maintenance window. 

• Depending on the system(s) to be upgraded an additional system management system or resource may need to be made available. 

• Depending on the system(s) to be upgraded appropriate administrative rights to the device may need to be provided to Dell 

Technologies or Dell Technologies authorized agents. 

• Customer is responsible for having and maintaining all license requirements pertaining to Equipment and Software updates. 

• In the event that updating Software on entitled Product could cause degradation or impact performance on other unentitled Product, Dell 

Technologies in consultation with the customer may choose to not proceed with the System Maintenance activity until that situation is resolved. 

• In order to fully enable ProSupport Plus for Enterprise System Maintenance, applicable connectivity technology such as Dell 

Technologies SupportAssist and/or Secure Remote Support must be installed with log collection options enabled. 

• Installation of new Software Releases for the Dell Technologies Converged and Hyperconverged Infrastructure systems, determined during 

System Maintenance including but not limited to software versions posted on applicable interoperability configuration matrices (The Dell 

Technologies Simple Support Matrix or the Release Certification Matrix) may require the purchase of a separate services engagement from Dell 

Technologies. Contact Dell Technologies for more information. 



 

 

COLLABORATIVE ASSISTANCE 
 

If a Customer opens a service request and Dell Technologies determines that the problem arises with an 

eligible third-party vendor’s products commonly utilized in conjunction with Products covered by a 

current Dell Technologies warranty or maintenance contract, Dell Technologies will endeavor to 

provide Collaborative Assistance under which Dell Technologies: (i) serves as a single point of contact 

until the problems are isolated; (ii) contacts the third-party vendor; (iii) provides problem 

documentation; and (iv) continues to monitor the problem and obtain status and resolution plans from 

the vendor (where reasonably possible). 

 

To be eligible for Collaborative Assistance, Customer must have the appropriate active support 

agreements and entitlements directly with the respective third-party vendor and Dell Technologies or 

an authorized Dell Technologies reseller. Once isolated and reported, the third-party vendor is solely 

responsible to provide all support, technical and otherwise, in connection with resolution of the 

Customer’s problem. Dell Technologies IS NOT RESPONSIBLE FOR THE PERFORMANCE 

OF OTHER VENDORS’ PRODUCTS OR SERVICES. A list of Collaborative Assistance 

partners can be found on the Collaborative Assistance List. Please note that supported third-party 

products may change at any time without notice to Customers. 

 

DELL TECHNOLOGIES SYSTEM SOFTWARE SUPPORT 

Dell Technologies Software support included within ProSupport Plus for Enterprise provides support 

for select Third Party Products, including select end-user applications, operating systems, hypervisors 

and firmware when such Third Party Products are 1) used with and are currently installed and 

operating on Products at the time that support is requested, and 2) covered by an existing ProSupport 

Plus for Enterprise support and maintenance term of service. This level of support is provided on 

entitled ProSupport Plus for Enterprise Equipment, regardless of how the eligible software was 

purchased and licensed, but Customer is responsible for ensuring that such eligible software was 

purchased and licensed properly according to the publisher. Customer is solely responsible for 

correcting any problems with licenses and purchases of eligible software to be eligible to receive 

these Services at any time during the coverage period. A list of eligible software can be found on the 

Comprehensive Software Support List. Please note that supported Third Party Products may change 

at any time without notice to Customers. Situations giving rise to Customer’s questions must be 

reproducible on a single system, which may be physical or virtual. Customer understands and accepts 

that resolutions of certain issues giving rise to Customer's service request may not be available from 

the publisher of the relevant software title and may require support from the publisher, including 

installation of additional software or other changes to Products, Customer accepts that in such 

situations where no resolution is available from the publisher of the relevant software title, Dell 

Technologies's obligation to provide support to the Customer will be fully satisfied. 

Additional Terms and Conditions Applicable to End Users Purchasing Product(s) from an OEM 

An “OEM” is a reseller who sells the Supported Products in a capacity as an original equipment 

manufacturer that is purchasing Dell Technologies Products and Services from the OEM 

Solutions (or its successor) business group for an OEM project. An OEM typically embeds or 

bundles such Dell Technologies Products in or with OEM Customer’s proprietary hardware, 

software or other 

intellectual property, resulting in a specialized system or solution with industry or task-specific 

functionality (such system or solution an “OEM Solution”) and resells such OEM Solution under 

OEM’s own brand. With respect to OEMs, the term “Supported Products” includes Dell 

Technologies Supported Products that are provided without Dell Technologies branding (i.e. 



 

 

unbranded OEM-ready system), and “End-User” means you, or any entity purchasing an OEM 

Solution for its own end-use and not for reselling, distributing or sub-licensing to others. It is OEM’s 

responsibility to provide first level troubleshooting to the End User. An appropriate best-effort initial 

diagnosis should be performed by OEM before the call goes to Dell Technologies. This OEM 

maintains responsibility for providing the initial troubleshooting even when its End User engages 

Dell Technologies to request service, and if an End User contacts Dell Technologies for service 

without contacting their OEM, Dell Technologies will ask the End User to contact their OEM to 

receive first level troubleshooting before contacting Dell Technologies. 

Dell Technologies ProSupport Plus for Enterprise on Non-Standard Parts in Custom Server Products 

 

The repairs and exchanges of non-standard or unique parts (“Non-Standard Component Support 

Services”) are a value-added exchange service complementing Customer’s PowerEdge Product warranty 

that covers standard Dell Technologies components in a standard configuration, and that require 

replacement due to defects in workmanship or materials (“Warranty Repairs”). Dell Technologies 

branded firmware/software for “Non-Standard Components” is NOT available, and the Customer must 

use manufacturer provided utilities to monitor and/or update the component. The Customer will also 

work with the manufacturer directly to resolve any quality issues related to software/firmware, utilities, 

and hardware. Dell Technologies will provide Non-Standard Support Services to replace non-standard 

or unique parts that Customer forecasted and guaranteed to be available as set forth above, and once 

Customer has made corresponding arrangements to assist Dell Technologies in placing any orders for 

service stock in order to facilitate repair activity. Provided Customer has accurately forecasted stocking 

needs, Dell Technologies will exchange the part that exhibits a defect according to the Customer’s 

applicable response time for Warranty Repairs and install the replacement part in the Customer’s 

Product, but Customer acknowledges and agrees that Dell Technologies is not liable to Customer to 

ensure part availability. Same day (e.g. 4 hour) parts and field response may not be available for “non-

standard” component replacement, and Dell Technologies will default to Next Business Day Service in 

these cases. Replacement parts may be new or refurbished as permitted by local law, and fulfillment of 

Non-Standard Component Support Services repairs and exchanges may require Dell Technologies to 

utilize a third party manufacturer/third party publisher’s warranty and/or maintenance services, and 

Customer agrees to assist Dell Technologies and provide any materials requested by any third party 

manufacturer or third party publisher to facilitate utilization of the corresponding third party warranty 

and/or maintenance services. 

 

Dell Technologies’s engineering testing of the resulting configuration pursuant to a separate statement 

of work (SOW) after installation of the non-standard or unique parts, software requested by Customer 

is a point in time activity and the Non-Standard Component Support Services are available only on 

the specific configuration as defined by Customer and tested by Dell Technologies. Dell Technologies 

will communicate the exact hardware configuration tested including firmware levels. Once 

engineering testing is complete Dell Technologies will provide the results via reports with indication 

of Pass/Fail. Dell Technologies will use commercially reasonable efforts to support recognition and 

operation of the non-standard component on the Dell Technologies Product, however modification of 

Dell Technologies standard utilities (including BIOS, IDRAC, and SupportAssist) will not be 

supported. Customer will be responsible for working with the manufacturer directly to resolve any 

non-standard component issues which arise during engineering testing (including quality issues, 

software, firmware, or hardware specifications/limitations). Additional Dell Technologies engineering 

testing after Customer has received a report with an indication of PASS will require a new SOW and 

associated non-recurring engineering fees, including any engineering testing requested in connection 

with a repair or replacement of any component of the configuration during the warranty term of the 

Customer’s Equipment. 
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Other Details about Your Service 

 

The warranty periods and support options (“Support Information”) on this website apply (i) only 

between Dell Technologies and those organizations that procure the applicable products and/or 

maintenance under a contract directly with Dell Technologies (the “Dell Technologies Customer”); 

and (ii) only to those products or support options ordered by the Dell Technologies Customer at the 

time that the Support Information is current. Dell Technologies may change the Support Information 

at any time. Other than changes caused by publishers and manufacturers of Third Party Products, the 

Dell Technologies Customer will be notified of any change in the Support Information in the manner 

stated in the then current product ordering and/or maintenance related agreement between Dell 

Technologies and the Dell Technologies Customer, but any such change shall not apply to products 

or support options ordered by the Dell Technologies Customer prior to the date of such change. 

 

Dell Technologies will have no obligation to provide Support Services with respect to Equipment that 

is outside the Dell Technologies Service Area. “Dell Technologies Service Area” means a location 

that is within (i) one hundred (100) drivable miles or one hundred sixty 

(160) drivable kilometers of an Dell Technologies service location for Storage and Data Protection 

Equipment and/or components; and 

(ii) the same country as the Dell Technologies service location, unless otherwise defined in your 

governing agreement with Dell Technologies, in which case the definition in the governing agreement 

prevails. For EMEA customers, unless stated otherwise in this Service Description or the Agreement, 

on-site service is available within a distance of up to 150 kilometers from nearest Dell Technologies 

Logistics location (PUDO or Pick-Up/Drop-off location). Please contact your sales representative for 

more information about availability of on-site service in EMEA. 

 

This Service is not available at all locations. If your Product is not located in the geographic location 

that matches the location reflected in Dell Technologies’s service records for your Product, of if 

configuration details have been changed and not reported back to Dell Technologies, then Dell 

Technologies must first re-qualify your Product for the support entitlement you purchased before 

applicable response times for the Product can be reinstated. Service options, including service levels, 

technical support hours, and on-site response times will vary by geography and configuration, and 

certain options may not be available for purchase in Customer’s location, so please contact your sales 

representative for these details. Dell Technologies’s obligation to supply the Services to relocated 

Products is subject to various factors, including without limitations, local Service availability, 

additional fees, and inspection and recertification of the relocated Products at Dell Technologies’s 

then-current time and materials consulting rates. Unless otherwise agreed between Dell Technologies 

and Customer, in cases where service parts are shipped directly to Customer, the Customer must be 

able to accept shipment at the location of the Products to be serviced. Dell Technologies will not be 

held liable for support delays due to the Customer’s failure or refusal to accept shipment of parts. 

Multi-component storage systems require active support option agreements on all hardware and 

software components of the system in order to receive all of the benefits of the support agreement for 

the entire solution. Unless otherwise agreed in writing with Customer, Dell Technologies reserves the 

right to change the scope of Support Services on sixty (60) days’ prior written notice to Customer. 

Products or services obtained from any Dell Technologies reseller are governed solely by the 

agreement between the purchaser and the reseller. That agreement may provide terms that are the 

same as the Support Information on this website. The reseller may make arrangements with Dell 

Technologies to perform warranty and/or maintenance services for the purchaser on behalf of the 

reseller. 





 

 

Part B 

 

The following terms and condition govern the Authority’s access to and use of the specification of the Products set 
out in Part A above on a Flexible Consumption basis at the agreed Authority locations as set out in the individual 
Product Schedules contained in Part A above. These terms and conditions shall govern each Schedule (including 
any related purchase order) contained in Part A. For the avoidance of doubt, the contract terms and conditions that 
apply to the supply of the Goods and Services under this Call-Off Contract shall be as set out in the Order Form 
and in the order of precedence set out at paragraph 3 of the Order Form. 

 

1. DEFINITIONS. 

 

A. “Billing Period” means the period of time identified on a Schedule in Part A of this Appendix 12 for which 
Supplier will invoice Authority for its Flexible Consumption. 

 

B. “Authority Data” means all data stored on the Products by or on behalf of Authority or its end users and 
information derived from such data..Authority Data is the Authority’s Confidential Information. 
 

C. “Documentation” means the then-current, generally available, written user manuals and online help and 
guides provided by Supplier for Products. 

 

D. “Flexible Consumption” means the amount of Authority’s usage of the Products, as it may vary from time to 
time, measured pursuant to a description and metrics identified on the applicable Schedule in Part A of this 
Appendix 12. 

 

E. “Flexible Consumption Fee means, for a particular Billing Period, (i) the fee for the Monthly Committed 
Capacity, and (ii) the fee charged by Supplier for Authority’s Flexible Consumption above the Monthly Committed 
Capacity, calculated in accordance with the pricing set forth in the applicable Schedule in Part A of this Appendix 
12. 

 

F. “Flexible Consumption Period” means the time period identified as such on the applicable  Schedule in Part 
A of this Appendix 12, and any Fixed 12 Month Extension Period (as further described in the Order Form) 
extension(s) agreed in writing between the Parties thereto or Flexible 12 Month Extension Period (or part thereof ) 
which comes into being by operation of the terms of this Appendix 12, the Order Form or the Call Off Contract 
Terms and Conditions .   

 

G. “Installation Site” means the ship-to address or other location identified as such on the applicable Schedule 
in Part A of this Appendix 12 as the site of installation and/or use of a Product, or a subsequent location approved 
by Supplier. 

 

H. “Monthly Committed Capacity/Monthly Committed Hours” means the amount of capacity/hours the 
Authority commits to paying for each month as specified in the applicable Schedule in Part A of this Appendix 12 
regardless of its actual consumption of capacity/hours. A “Month” shall mean a calendar month and “Monthly” shall 

be construed accordingly.  

 

I. “Products” means collectively: (a)“Equipment” (which is EMC-branded or Dell-branded hardware that the 
Supplier provides to Authority under this Call Off Contract); and (b) “Software” (any EMC-branded programming 
code licensed by EMC to Authority as a standard product, also including microcode, firmware and operating system 
software), as more specifically identified on the applicable  Schedule in Part A of this Appendix 12. Products exclude 
Third Party Products.   
 
J. “Return” of a Product means the earlier to occur of (a) Supplier taking possession of the Product at the 
Installation Site, or (b) Supplier receiving and accepting a return of the Product. 
 

K. “Support Services” mean services for the support and maintenance of Products as described in the applicable 
Schedule set out in Part A of this Appendix 12.   

 

L. “Third Party Products” means hardware, software, or services that are not “Dell” branded, “EMC” branded, or 
“Supplier” branded. 
 
M. “Insolvency Event” means in relation to any person: (i) an order is made, or a resolution is passed for the 
winding up of it or a meeting of creditors of it is convened for such purpose; or (ii) an encumbrancer takes 
possession in relation to all or any material part of its assets or any steps are taken by any person with the intention 



 

 

of appointing an administrator in relation to all or any material part of its assets or a liquidator, receiver, 
administrator, administrative receiver, trustee, or other similar officer is appointed in relation to it or in relation to all 
or any material part of its assets; or (iii) it shall admit its inability to pay its debts as and when they fall due or 
becomes or is deemed to be unable to pay its debts or becomes insolvent or files a petition for suspension of 
payments or other relief of debtors; or (iv) it presents a bankruptcy petition itself or has a bankruptcy petition 
presented against it or a bankruptcy order made in relation to it; or (v) it convenes a meeting for the purpose of 
proposing, or otherwise proposes or enters into, any composition or arrangement or scheme with its creditors; or 
(vi) any distress, execution or other process is levied or enforced against any material part of its property or assets; 
or (vii) anything analogous to, or having a substantially similar effect to, any of the events specified in (i) to (vii) 
above occurs in any relevant jurisdiction 
 
N. “Schedule” means the description of the Products, Services and related pricing which has been agreed by the 
parties and set out in Part A of this Appendix 12. 
 
O. “Utilization Report.  Prior to invoicing, Supplier shall provide Authority with a utilization report for the applicable 
Billing Period (the “Utilization Report”).  The Utilization Report shall include (i) device identification, location, and 
product (ii) utilization metrics (total capacity, commit %, commit GiB, commit charge, reserve used GiB, reserve 
rate, reserve charge (iii) itemized support costs (if applicable).” 
 
Any other capitalised terms within this Part B of Appendix 12, shall have the meanings given in either Part A of this 
Appendix 12, the Order Form or the Call-Off Contract Terms and Conditions set out in Appendix 13 of the Order 
Form.  

2. SCHEDULES, PURCHASING, FEES AND PAYMENT. 

 

A. Schedules.  The description of the Products, Support Services, and related pricing are as stated in the 
applicable Schedule set out in Part A of this Appendix 12. The product specific terms informs Authority of product-
specific use rights and restrictions, unit of measure (if any), and the applicable maintenance (support) obligations.  

 

B. Ordering.  Authority indicates its approval of a specific Schedule by issuing a purchase order to Supplier that 
references such Schedule. Supplier indicates its approval of Authority’s purchase order by providing written 

confirmation of receipt of the purchase order and relevant order number.  

 

C. Authorization to Monitor; Flexible Consumption Fees.  During the Flexible Consumption Period, Authority 
shall pay a Flexible Consumption Fee calculated in accordance with pricing and frequency set forth on and defined 
in the applicable Schedule set out in Part A of this Appendix 12. Supplier is authorized to periodically monitor and/or 
audit the Flexible Consumption in order to calculate the applicable Flexible Consumption Fee. Supplier may 
conduct such activity through the use of electronic means and/or on-site inspection by Supplier personnel and do 
so only in order to authenticate Authority as the user of the Flexible Consumption and verify Authority’s usage 
levels. Authority is responsible for providing and maintaining the equipment (a physical server or virtual machine) 
necessary to run storage utilization scripts and to enable electronic communications between the Products and 
Supplier.  Authority authorizes Supplier to store at the Installation Site, or load onto Products used for electronic 
communications, such equipment and programming as may be needed by Supplier to track usage levels or perform 
any Support Services for Products and shall not disable or interfere in the operation thereof. Authority shall not 
(i) copy or make any use thereof whatsoever; and (ii) protect such from disclosure to any third party and give 
Supplier reasonable access thereto. Supplier shall cooperate with Authority to minimize the impact of any Supplier 
on-site inspection to Authority’s operations. 

 

D. Payment.  Unless the Authority has raised an issue with the content of the Utilisation Report within 
5Business Days of receipt, the Authority shall pay Supplier’s undisputed and valid invoices in full and in the same 
currency as the Supplier invoice (which shall be in pounds sterling (£)) within thirty (30) calendar days after the 
date of receipt of the Supplier’s invoice, with interest accruing thereafter at the lesser of 1.5% per month or the 
highest lawful rate Authority’s obligation to pay the Monthly Flexible Consumption Fee for the Flexible Consumption 
Period is absolute, unconditional and non-cancellable and shall not be subject to any abatement, reduction, set off, 
defense, delay or counterclaim for any reason whatsoever. The parties agree that the Flexible Consumption Fee 
which relates to the Monthly Committed Capacity is always an undisputed sum on a Supplier invoice provided such 
sum stated on the invoice corresponds to the sum set out in Part A of Appendix 12 of this Call Off Contract.    

Notwithstanding the above the parties agree that in the event the Call Off Contract, or a part thereof, is terminated 
by the Authority due to Supplier Breach or due to substantial modification as set out in paragraph 9 of the Order 
Form the Authority shall not be responsible to pay the Flexible Consumption Fees for the Call Off Contract, or part 
thereof, which has been terminated from the date of such termination as set out in the Termination Notice. 

In the event the Authority terminates the Call Off Contract, or part thereof, for convenience payment of the Flexible 
Consumption Fees shall cease for the Call Off Contract, or part thereof, which has been terminated from the date 
of such termination as set out in the Termination Notice and the Termination Sum, as calculated in accordance 
with Appendix 7 (Termination Sum) of the Order Form shall apply.  



 

 

 

E. Taxes.  The charges due hereunder and any other items provided by Supplier are exclusive of, and Authority 
shall pay or reimburse Supplier for, all value added (VAT), sales, excise, withholding, state or other local 
governmental taxes, property taxes, use taxes and any other taxes, levies, customs and duties resulting from an 
Authority purchase order, except for taxes based on Supplier’s net income. If Authority is required to withhold taxes, 
then Authority will forward any withholding receipts to Supplier. Unless otherwise provided on Authority’s purchase 
order, invoices shall be sent to the Authority contact point or Authority’s Accounts Receivable department, as 
specified on the applicable Schedule set out in Part A of this Appendix 12.   

 

F. Interruption of Monitoring Capabilities.  For Schedules set out in Part A of this Appendix 12 in which Flexible 
Consumption varies based upon usage or another metric, if, for more than five (5) days of any calendar month, 
Supplier is unable to monitor to determine the applicable Flexible Consumption Fee due to (i) any action by anyone 
other than Supplier, or (ii) a failure of any communications equipment provided by Authority that is used for 
purposes of monitoring, Supplier shall invoice, and Authority shall pay, a Flexible Consumption Fee for the first 
affected Billing Period(s) that is based on the Flexible Consumption Fee for the immediately preceding Billing 
Period. If such interruption continues into a second, and or subsequent Billing Periods, Supplier shall invoice and 
Authority shall pay a Flexible Consumption Fee for such second and or subsequent Billing Periods based on the 
maximum capacity of the Products. If Supplier is unable to monitor the Flexible Consumption due to any failure 
which is caused by Supplier (e.g. failure of the modem, software or other equipment used by Supplier to monitor 
Authority’s usage), the amounts owed by Authority for such outage period shall be based on Authority’s Flexible 
Consumption during the previous Billing Period. Supplier shall promptly notify Authority of an inability to 
electronically and or physically access the Products, as applicable, and work cooperatively to reestablish access. 

 

3. DELIVERY, RISK, TITLE, USE AND RETURN. 

 

A. Installation Site Preparation.  On or before arrival of the Products, Authority shall arrange (i) appropriate 
space at the Installation Site; (ii) the necessary environment (power, cooling, etc.) required to support and operate 
the Products; and (iii) servers and network connectivity required to support Products. 

 

B. Product Shipment.  Supplier shall deliver the Products by common carrier to the Installation Site. Software 

may be provided by (i) shipment of physical media; or (ii) electronic download (when so offered by Supplier). 

 

C. Risk of Loss.  Supplier shall bear the entire risk of loss, theft, damage or destruction with respect to the Supplier 
Products until the time of arrival of the Products at the Installation Site(s) and Authority shall bear such risk from 
such time on until the Products are Returned. If any loss, theft, damage or destruction to the Products occurs during 
the time Authority bears such risk, Supplier shall be relieved of its Flexible Consumption obligations to the extent 
such event impacts Supplier’s ability to provide such Flexible Consumption until such time as the Products are 
repaired or replaced. Charges shall continue to accrue during this period of such interruption. If Products are 
materially damaged, stolen or destroyed, Authority shall promptly notify Supplier. 

 

D. Authority Insurance Coverage. See Part A(i) and Part A (ii) above.  
 

E. Personal Property and Identification.  Title to Products provided by Supplier pursuant to any Schedule set 
out in Part A of this Appendix 12 remains with Supplier at all times and Authority shall have no right or interest in 
such Products except as provided in this Part B of Appendix 12 and related Schedule set out in Part A of this 
Appendix 12. All Products shall remain personal property of Supplier notwithstanding the manner in which such 
may be attached or affixed to realty. At any time, Authority shall (i) at request of Supplier, legibly mark each item 
of Equipment in a reasonably prominent location with a label, disc or other marking stating that the Equipment is 
owned by Supplier; and (ii) not remove such without the prior written consent of Supplier. Authority may not change 
the Installation Site without Supplier’s prior written consent. Authority shall give Supplier immediate written notice 
of any attachment or judicial process affecting the Products or Supplier’s ownership of which Authority becomes 
aware.  In case the Equipment is installed at a third party Installation Site, Authority undertakes to notify in writing 
such third party that the Supplier is the owner of the Equipment and that such Equipment (i) cannot be treated as 
a fixture or fitting forming part of the third party property (ii) cannot be seized by such third party in distress for 
monies owed by the Authority to such third party.  Authority undertakes to guarantee that, at any time during the 
course of any Equipment applicable Schedule, the Supplier shall have the right to enter the third party Installation 

Site to inspect the Equipment and to retake possession of the Equipment on expiry or termination of any Schedule.  

 

F. Ownership of Authority Data .  All Authority Data shall remain the responsibility and property of Authority. 
Supplier collects data from the Products relating to Product location, utilization, configuration, diagnostics and 
performance, solely for the purpose of providing the Services and forecasting capacity requirements (“Telemetry 
Data”). Telemetry Data does not include, and Supplier does not otherwise access, view, process, copy, modify or 
handle Authority Data stored on the Products. Notwithstanding the foregoing, Dell will treat any Authority personal 
data inadvertently collected in accordance with the applicable jurisdiction’s Dell Privacy Statement, each of which 



 

 

are available at http://www.dell.com/localprivacy, and each of which is hereby incorporated by reference. Authority 
consents to Supplier’s collection and use of Telemetry Data for the purposes stated herein.    
 
G. Return of Products; Data Migration. Prior to any Return of Products, including in case of expiration or 
termination of the corresponding Schedule as set out in Part A of this Appendix 12, Authority must completely 
migrate and erase (by use of a method that does not cause damage to the Products) its Authority Data and establish 
a mutually convenient date, generally coinciding with the end of a Billing Period, when the Products will be Returned 
to Supplier. Authority is liable for any Return costs and shall reimburse Supplier for the reasonable cost of 
replacement of Products that are not Returned or the reasonable cost of repair or replacement, as appropriate, of 
Products Returned in a condition that evidences damage in excess of reasonable wear and tear. 
 
4. LICENSE TERMS.  
 
License Grant. Authority is granted a non-exclusive, non-transferable license to use the Software and the 
Documentation during the Flexible Consumption Period solely for Authority's internal business operations, and, 
when so indicated on the applicable Schedule, for delivery of services to its end users. Authority’s rights to use the 
Software provided by Supplier during the Flexible Consumption Period are governed by the terms of the Agreement 
and the terms of the applicable end-user license agreement. Unless different terms have been agreed between 
the parties, the terms posted on www.dell.com/eula for the relevant Software product family and effective as of the 
date of the applicable Quote shall apply taking into account the character of this Agreement. Supplier will provide 
a hard copy of the applicable terms upon request. Unless expressly otherwise agreed, microcode, firmware or 
operating system software required to enable the Equipment with which it is shipped to perform its basic or 
enhanced functions, is licensed for use solely on such Equipment item. 
 

5. WARRANTY. 

 

A. Supplier Warranty. During the Flexible Consumption Period, Supplier will maintain a Product’s ability to 
perform (i) substantially in accordance with the related Documentation; and(ii) at the level provided for in section 
2.3 of the applicable Schedule set out in Part A of this Appendix 12. Authority shall promptly provide Supplier with 
written notice of any material defect of which it becomes aware.  Supplier shall remedy such defect within thirty 
(30) days of receipt of notice (the “Cure Period”).  If Supplier fails to cure such defect within the Cure Period, without 
prejudice to the Call-Off Contract Terms and Conditions (set out in Appendix 13 of the Order Form) and any other 
rights and remedies of the Authority, the Supplier shall be liable to substitute the defective Product with an identical 
or equivalent Product model. 

 

B. Exclusions.  Supplier shall not be responsible for, and shall have the right to charge Authority for, and Authority 
shall promptly pay any charges for, Product related problems that arise from (i) accident or neglect by Authority 
(unless such accident arose as a direct result of, and for no other reason than, Supplier’s act or omission) or any 
third party(unless such third party was acting under the instruction of Supplier or failed to act when instructed by 
Supplier) ; (ii) any third party items or services with which the Product is used, which Supplier has not approved its 
use with Supplier(iii) installation, operation or use not in accordance with Supplier’s instructions or the applicable 
Documentation; (iv) use in an environment, in a manner or for a purpose for which the Product was not designed; 
(v) modification, alteration or repair by anyone other than Supplier or its authorized representatives or approved 
subcontractors; or (vi) in case of Equipment only, causes not attributable to normal wear and tear. Supplier has no 
obligation whatsoever for Software installed or used beyond the licensed use, for Equipment which was moved 
from the Installation Site without Supplier’s consent or whose original identification marks have been altered or 
removed unless altered or removed by Supplier. 
 

C. No Further Warranties; Disclaimer.  EXCEPT AS EXPRESSLY STATEDWITHIN THIS CALL OFF 
CONTRACT, WHICH INCLUDES THE CALL OFF CONTRACT TERMS AND CONDITIONS (SET OUT IN 
APPENDIX 13 OF THE ORDER FORM) AND WHICH TAKE PRECEDENCE OVER THIS PARAGRAPH 5C OF 
PART B OF THIS APPENDIX 12  , AND TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, WITH 
REGARD TO PRODUCTS, SUPPORT SERVICES OR ANY OTHER ITEMS OR MATTERS ARISING 
HEREUNDER, SUPPLIER (INCLUDING ITS SUPPLIERS) MAKES NO OTHER EXPRESS WARRANTIES, 
WRITTEN OR ORAL, UNDER THIS CALL OFF CONTRACT AND DISCLAIMS ALL IMPLIED WARRANTIES. 
EXCEPT AS EXPRESSLY STATED WITHIN THIS CALL OFF CONTRACT, WHICH INCLUDES THE CALL OFF 
CONTRACT TERMS AND CONDITIONS (SET OUT IN APPENDIX 13 OF THE ORDER FORM) AND WHICH 
TAKE PRECEDENCE OVER THIS PARAGRAPH 5C OF PART B OF THIS APPENDIX 12,  INSOFAR AS 
PERMITTED UNDER APPLICABLE LAW, ALL OTHER WARRANTIES ARE SPECIFICALLY EXCLUDED, 
INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE, , AND ANY WARRANTY ARISING BY STATUTE, OPERATION OF LAW, COURSE 
OF DEALING OR PERFORMANCE, OR USAGE OF TRADE. SUPPLIER AND ITS SUPPLIERS DO NOT 
WARRANT THAT SOFTWARE WILL OPERATE UNINTERRUPTED OR THAT IT WILL BE FREE FROM 

DEFECTS OR THAT IT WILL MEET AUTHORITY’S REQUIREMENTS. 

 



 

 

NOTWITHSTANDING THE FOREGOING SUPPLIER WARRANTS THAT IT SHALL USE REASONABLE 
TECHNICAL MEANS TO DETECT COMPUTER VIRUSES AND IN ACCORDANCE WITH THAT WARRANTY, 
TO SUPPLIER’S KNOWLEDGE, THE SOFTWARE AS DELIVERED BY SUPPLIER DOES NOT CONTAIN ANY 
VIRUS OR COMPUTER SOFTWARE CODE, ROUTINES OR DEVICES DESIGNED TO DISABLE, DAMAGE, 
IMPAIR, ERASE, DEACTIVATE OR ELECTRONICALLY REPOSSESS THE SOFTWARE OR OTHER 
SOFTWARE OR DATA. NOTWITHSTANDING THE ABOVE: (A) THE SOFTWARE MAY INCLUDE SOFTWARE 
ROUTINES DESIGNED TO PERMIT SUPPLIER TO ACCESS COMPUTER SYSTEM(S) (E.G., REMOTE 
ACCESS VIA MODEM) FOR PURPOSES OF MAINTENANCE OR TECHNICAL SUPPORT; AND (B) SUPPLIER 
MAY IN THE FUTURE IMPLEMENT LICENSE MANAGEMENT TECHNOLOGY, WHICH SHALL NOT BE A 
VIOLATION OF THIS SECTION. IN THE EVENT THAT SUPPLIER BREACHES THIS WARRANTY, THIS 
BREACH MUST BE PROMPTLY REPORTED, IN WRITING, TO SUPPLIER. WITHOUT PREJUDICE TO THE 
CALL OFF CONTRACT TERMS AND CONDITIONS (SET OUT IN APPENDIX 13 OF THE ORDER FORM) AND 
ANY OTHER RIGHTS OR REMEDIES OF THE AUTHORITY, WHERE THE SUPPLIERIS IN BREACH OF THIS 
WARRANTY, THE SUPPLIER SHALL IMMEDIATELY REPLACE ALL COPIES OF THE AFFECTED SOFTWARE 
WITH A COPY THAT DOES NOT CONTAIN SUCH VIRUS. 

 

D. Authority Operating Environment Warranty.  Authority shall, at its expense, operate the Products with 
reasonable care and in accordance with the Documentation, and keep the Products located at the Installation Site 
free and clear from any liens or encumbrances. Authority shall operate and maintain a data back-up system in its 
data center environment. Authority shall provide for a daily back-up process including backing up data before 
performance of any remedial, upgrade or other works on Authority’s production systems. 
 

6. INDEMNITY.  

 

6.1 IP Indemnity. Supplier will: (a) defend Authority against any third party claim that Products or Support 
Services (but excluding Third Party Products and open source software) infringe that party’s patent, copyright or 
trade secret enforceable in the country where Authority acquired the Product from Supplier (“Claim”); and (b) 
indemnify Authority by paying: (1) the resulting costs and damages finally awarded against Authority by a court of 
competent jurisdiction to the extent that such are the result of the third party Claim; or (2) the amounts stated in 
a written settlement negotiated and approved by Supplier.   In addition, should any Product or Support Service 
become, or in Supplier’s opinion be likely to become, the subject of such a Claim, Supplier may, at its expense 
and in its discretion: (a) obtain a right for Authority to continue using the affected Product or Support Service; (b) 
modify the affected Product or Support Service to make them non-infringing; (c) replace the affected Product 
or Support Service with non-infringing substitutes; or (d) notify Authority to return the Product and discontinue 
Support Services, and, upon receipt thereof, refund the remaining portion, if any, of any pre-paid Flexible 
Consumption Fee.  

6.2 Exclusions from Indemnity. Supplier has no obligation under section 6.1 above: (a) if Authority is in material 
breach of this Call Off Contract; or (b) for any Claim resulting or arising from: (1) any combination, operation or 
use of a Product or Support Service with any other products, services, items or technology, including Third Party 
Products and open source software;  (2) use for a purpose or in a manner for which the Product or Support 
Service was not designed, or use after Supplier notifies Authority to cease such use due to a possible or pending 
Claim; (3) any modification to the Product or Support Service made by any person other than Supplier or its 
authorized representatives; (4) any modification to the Product or Support Service made by Supplier pursuant to 
instructions, designs, specifications or any other information provided to Supplier by or on behalf of Authority; (5) 
use of any version of a Product when an upgrade or newer iteration of the Product or Support Service made 
available by Supplier would have avoided the infringement; (6) services provided by Authority (including Claims 
seeking damages based on any revenue Authority derives from Authority’s services); or  (7) any data or 
information that Authority or a third party records on or utilizes in connection with the Products or Support Services. 

6.3 Indemnification Process.  Supplier’s duty to defend and indemnify under this section is contingent upon 
Authority: (a) sending prompt written notice of the Claim to Supplier and taking reasonable steps to mitigate 
damages; (b) granting to Supplier the sole right to control the defense and resolution of the Claim; and (c) 
cooperating with Supplier in the defense and resolution of the Claim and in mitigating any damages. 
 
 

7. LIMITATION OF LIABILITY. 

 

A. Limitation on Direct Damages.  The Call Off Contract Terms and Conditions (set out in Appendix 13 of the 
Order Form) shall apply.  
 
B. No Indirect Damages.  SUBJECT TO CLAUSE 13.3 OF SCHEDULE 2 (GENERAL TERMS AND 
CONDITIONS) OF THE CALL OFF CONTRACT TERMS AND CONDITIONS (AS SET OUT IN APPENDIX 13 OF 
THE ORDER FORM), EXCEPT WITH RESPECT TO CLAIMS REGARDING VIOLATION OF SUPPLIER’S 
INTELLECTUAL PROPERTY RIGHTS, NEITHER AUTHORITY NOR SUPPLIER SHALL HAVE LIABILITY TO 



 

 

THE OTHER FOR ANY SPECIAL, CONSEQUENTIAL, EXEMPLARY, INCIDENTAL, OR INDIRECT DAMAGES 
(INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS, REVENUES,), EVEN IF ADVISED OF THE 
POSSIBILITY THEREOF. 
 

C. Limitation Period. All claims must be made within (i) the time period specified by applicable law; or (ii) eighteen 
(18) months after the cause of action accrues if (a) no such period is specified at law; or (b) the applicable law 
allows the parties to agree to a shorter period than that specified therein.  

 

8. CONFIDENTIALITY.  

 

A. Existing Non-Disclosure Agreement: If Authority and Supplier have a non-disclosure agreement in place as 
of the date of this Call Off Contract, then that non-disclosure agreement shall supersede this Section 8. Where no 

such non-disclosure agreement exists Section 8.B shall apply. 

 

B. Confidential Information.  “Confidential Information” means any information that is marked “confidential” or 
“proprietary” or any other similar term or in relation to which its confidentiality should by its nature be inferred or, if 
disclosed orally, is identified as being confidential at the time of disclosure and, within two (2) weeks thereafter, is 
summarized, appropriately labelled and provided in tangible form. Confidential Information does not include 
information that is (i) rightfully in the receiving party’s possession without prior obligation of confidentiality from the 
disclosing party; (ii) a matter of public knowledge; (iii) rightfully furnished to the receiving party by a third party 
without confidentiality restriction; or (iv) independently developed by the receiving party without reference to the 
disclosing party's Confidential Information. Each party shall (a) use Confidential Information of the other party only 
for the purposes of exercising rights or performing obligations in connection with this Appendix12 Part B or any 
Schedule or purchase order hereunder; and (b) protect from disclosure to any third parties, by use of a standard of 
care equivalent to that as used by recipient to protect its own information of a similar nature and importance, and, 
no less than the use of reasonable care, any Confidential Information disclosed by the other party for a period 
commencing upon the date of disclosure until three (3) years thereafter, except with respect to (1) Authority Data 
to which Supplier may have access in connection with the provision of Services, which shall remain Confidential 
Information until one of the exceptions stated in the above definition of Confidential Information applies; and 
(2) Confidential Information that constitutes, contains or reveals, in whole or in part, Supplier proprietary rights, 
which shall not be disclosed by the receiving party at any time. Notwithstanding the foregoing, the receiving party 
and its assignees may disclose Confidential Information to (A)  other companies within the receiving party’s group, 
advisors, banks and agents for the purpose of fulfilling its obligations or exercising its rights hereunder as long as 
such group companies, advisors, banks and agents comply with the foregoing; (B) to any third party for the purposes 
of raising funds secured on or collateralised by this Appendix 12 Part B and/or any Schedule as set out in Part A of 
this Appendix 12(whether by way of bank loan or any other form of financing or fundraising or funding process);  and 
(C) to the extent required by law, court order or regulation.  
 
 
 
9. TRADE COMPLIANCE.   
 Authority’s usage of Supplier’s Products or Services and access to related technology (the “Materials”) are for its 
own use, not for resale, export, re-export, or transfer. Authority is subject to and responsible for compliance with 
the export control and economic sanctions laws of the United States and other applicable jurisdictions. Materials 
may not be used, sold, leased, exported, imported, re-exported, or transferred except as in compliance with such 
laws, including, without limitation, export licensing requirements, end-user, end-use, and end-destination 
restrictions, and prohibitions on dealings with sanctioned individuals and entities, including but not limited to 
persons on the Office of Foreign Assets Control's Specially Designated Nationals and Blocked Persons List or the 
U.S. Department of Commerce Denied Persons List. Authority represents and warrants that it is not the subject or 
target of, and that Authority is not located in a country or territory (including without limitation, North Korea, Cuba, 
Iran, Syria, and Crimea) that is the subject or target of, economic sanctions of the United States or other applicable 
jurisdictions.  
 
10. TERM; EVENTS OF DEFAULT; REMEDIES. 
 

A. Appendix 12 Part B Term.  This Appendix 12 Part B commences on the Call Off Contracts Commencement 
Date, and unless otherwise terminated in accordance with the Call Off Contract Terms and Conditions (set out in 
Appendix 13 of the Order Form), shall terminate at the end of the Term as set out in the Order Form. Any provision 
that by its nature or context is intended to survive any termination or expiration, including but not limited to 

provisions relating to payment and liability, shall so survive.   

 

B. Authority Events of Default. The occurrence of any of the following in connection with the Flexible 
Consumption supply under this Call Off Contract, any Schedule, or any mutually agreed amendments to either of 
the foregoing documents, shall constitute an Authority Event of Default: (i) Authority shall fail to pay the Monthly 
Flexible Consumption Fee within thirty (30) calendar days of receipt by the Authority of a valid and undisputed 



 

 

Invoice; (ii) Authority shall fail to perform any material provision, covenant, condition or agreement, and such failure 
shall continue for thirty (30) calendar days after notice thereof; or (iii) an Insolvency Event occurs in respect of the 
Authority or (iv) there is a material adverse change in the financial position of the Authority. 

 

C. Remedies for Authority Events of Default. If an Authority Event of Default shall occur, Supplier may exercise 
any one or more of the following remedies: (i) immediately terminate any or all Schedules as set out in Part A of 
this Appendix 12 (ii) by notice in writing to Authority, declare immediately due and payable, and Authority shall be 
obliged to pay immediately, (1) all past due Monthly Flexible Consumption Fees and other past due amounts plus 
(2) all Monthly Flexible Consumption Fees for the Monthly Committed Capacity for the remainder of the Flexible 
Consumption Period with clause (2) being discounted to present value using the discount rate of the Bank of England 
on the FCPCD of the applicable Schedule and (iii)  require Authority to Return any or all Products as provided in 
Section 3G and/or if requested by Supplier, assemble the Products in a single location designated by Supplier 
granting Supplier the right to enter the premises where such Products are located for the purpose of repossession; 
free from all claims by Authority; provided that the parties shall reasonably cooperate to enable Authority to migrate 
and erase its data and for Supplier to recover such Products. Authority shall be responsible for the payment of the 
actual documented costs and reasonable attorney’s fees incurred by Supplier in retaking possession of the 
Products and/or seeking to recover amounts due 
 
 

11. MISCELLANEOUS. 

 

A. Notices. Notice to Supplier under this Call Off Contract must be in writing and sent (i) by registered or certified 
mail, postage prepaid first-class mail with return receipt requested; or (ii) by overnight delivery service with 
verification of receipt, to the address below; or (iii) by electronic mail to: Dell_Legal_Notices@dell.com. All such 
notices will be effective upon receipt. 

Supplier 

Attn: Contracts Manager 

Dell Legal Department 

One Dell Way, Round Rock, TX 78682 

 

B. Entire Agreement.  This Call Off Contract (i) comprise the complete statement of the agreement of the parties 
with regard to the subject matter thereof; and (ii) may be modified only in a writing with evidence of acceptance by 
both parties. All terms of any purchase order or similar document provided by Authority, that are inconsistent or 
conflict with this Call Off Contract shall be null and void and of no legal force or effect. 

 

C. Assignment and Change in Control.  The assignment or transfer, whether by operation of law or otherwise, 
of a party’s right(s) or delegation of obligation(s) hereunder, shall require the consent of the other party. However, 
such consent shall not be required of Authority if the assignment or transfer involves (i) assignment by Supplier or 
its assignee of the right to receive payments and related rights due by Authority (iii) the purchase of all or 
substantially all of Supplier’s assets or any deemed assignment or transfer by Supplier by reason of merger, 
consolidation, change-in-control or corporate reorganization. Supplier may use its direct or indirect subsidiaries or 
other sufficiently qualified subcontractors to provide Services to Authority, provided that Supplier remains 
responsible to Authority for the Services’ performance. 

 

D. Governing Law.  This Call Off Contract is governed by the laws of England (excluding its conflict of law rules). 
To the extent permitted by law, the courts of England and Wales will be the exclusive jurisdiction for disputes arising 
out of or in connection with this Call Off Contract. The U.N. Convention on Contracts for the International Sale of 
Goods does not apply. 

 

E. Waiver.  Failure to enforce a provision of this Call Off Contract will not constitute a waiver. 

 

F. Independent Contractors. The parties shall act as independent contractors for all purposes under this Call 
Off Contract. Nothing contained herein shall be deemed to constitute either party as an agent or representative of 
the other.  

 

G. Financial Statements.  Authority agrees to furnish Authority’s financial statements (prepared in accordance 
with generally accepted accounting principles) and other financial information, relating to a Schedule within five (5) 
Business Days as Supplier may from time to time reasonably request and subject to the applicable confidentiality 
terms as provided for in Section 8 above. 

 

H. Severability.  If any part of this Call Off Contract is held unenforceable, the validity of all remaining parts will 
not be affected. 

 



 

 

I. Order of Precedence.  In the event of a conflict between the provisions of the documentation related to this 
Call Off Contract the order of precedence with respect to the term in conflict shall be as set out in paragraph 3 of 
the Order Form.  

 

 

J. Compliance with Laws. Each party shall comply with all privacy laws and regulations that are applicable to that 
party in relation to the processing of personal data under this Call Off Contract. In this clause, “personal data”, 
“controller” and “processing” shall have the meaning set out in the General Data Protection Regulation (EU) 
2016/679. L 

 

K. Data Processing Terms. To the extent that Supplier may process any personal data on behalf of the Authority 
in the performance of this Call Off Contract, Supplier shall only do so in line with applicable laws and regulations,  
and in accordance with a form of a data processing agreement to be agreed between the parties. In the absence 
of an agreed form of a data processing agreement, Supplier’s standard data processing terms shall apply, which 
are available at https://www.dell.com/learn/uk/en/ukcorp1/legal docs/data protection terms uk en.pdf. Where 
Supplier processes any personal data acting as a controller, it shall do so in accordance with its country-specific 

privacy policies, available at www.dell.com/Privacy  

 

L. Disclosures to Supplier. Authority agrees that it will obtain all necessary rights, permissions and consents prior 
to disclosing any personal data to Supplier.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 Customer Communication - Confidential

Appendix 13 Call Off Contract Terms and Conditions 



 

178  

Appendix A  

Call-off Terms and Conditions for the Supply of Goods and the Provision of Services– 

Public Sector  

HealthTrust Europe Recitals  

Background to Framework Agreement  

(A) HealthTrust Europe provides Procurement Services to the Beneficiaries on a call-off 

basis.  

(B) HealthTrust Europe procured the Framework Agreement for the benefit of the  

Beneficiaries, and the Beneficiary wishes to enter into a call-off Contract pursuant to such 

Framework Agreement.  

  

Definitions  

The following defined terms are used within this call-off Contract, such terms differing from 

those used within the Framework Agreement:   

(A) HealthTrust Europe shall be referred to as “HealthTrust Europe”; and (B) 

the Beneficiary shall be referred to as the “Authority”.   

  

Terms and Conditions   

(A) The scope of these Call-off Terms and Conditions shall include both the supply of Goods 

and the provision of Services by the Supplier. Consequently, the Call-off Terms and 

Conditions shall be interpreted as follows:  

 (i)  “Goods” shall mean the “Goods and Services”;   

(ii) “Product Information” shall mean the “Product Information and/or Services 

Information”; and  

(B) Clause 14.1 of Schedule 2 shall be amended to read “employer’s liability, public liability, 
professional indemnity and product liability”.  

  

NOW IT IS AGREED as follows:  

Where an Order Form is issued by the Authority that refers to the Framework Agreement, the 

Contract is made between the Authority and the Supplier on the date of that Order Form. The 

Contract is subject to the terms set out in the schedules of these Call-off Terms and Conditions 

listed below (“Schedules”).  

The Authority and the Supplier undertake to comply with the provisions of the Schedules in 

the performance of the Contract.  

The Supplier shall supply to the Authority, and the Authority shall receive and pay for, the 

Goods and Services on the terms of the Contract.  

For the avoidance of doubt, any actions or work undertaken by the Supplier prior to the receipt 

of an Order Form covering the relevant Goods and Services shall be undertaken at the 

Supplier’s risk and expense and the Supplier shall only be entitled to invoice for Goods or 

Services covered by a valid Order Form.  

The Definitions in  Schedule 4 of these Call-off Terms and Conditions apply to the use of all 

capitalised terms in the Contract.  

  

  

  

HealthTrust Europe LLP  
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Schedules  

  

Schedule 1 of these Call-off 

Terms and Conditions  

Key Provisions  

Schedule 2 of these Call-off 

Terms and Conditions  

General Terms and Conditions  

Schedule 3 of these Call-off 

Terms and Conditions  

Information and Data Provisions  

Schedule 4 of these Call-off 

Terms and Conditions  

Definitions and Interpretations  

Schedule 5 of these Call off 

Terms and Conditions  

Installation and Commissioning Services  

Schedule 5A  

Maintenance Services  

Maintenance Services   

[Schedule 6 of these Call-off 

Terms and Conditions 

Not Used  

[Error! Reference source 

not found. 

Pharmaceuticals]  

  

  

Signed by the authorised representative of THE AUTHORITY  

  

Name:  ................................................   Signature:   .................................................   

Position:  ................................................       

Signed by the authorised representative of THE SUPPLIER  

  

Name:  ................................................   Signature  …………………………………….  

Position:  ………………………………….      

  

  

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

180  

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A (January 2018) Version 6.1   

  

Schedule 1 of these Call-off Terms and Conditions  

Key Provisions  

Standard Key Provisions  

1  Application of the Key Provisions  

1.1 The standard Key Provisions at Clauses 1 to 7 of this Schedule 1 of these Call-off Terms 

and Conditions shall apply to this Contract.  

1.2  Extra Key Provisions shall only apply to this Contract where such provisions are set 

out.   

2  Term  

2.1  This Contract shall commence on the Commencement Date.   

2.2  The Term of this Contract shall be as set out in the Order Form.   

2.3 The Term may be extended in accordance with Clause 15.2 of Schedule 2 of these Call-

off Terms and Conditions provided that the duration of this Contract shall be no longer 

than any maximum applicable to the Contract if such maximum duration is set out in 

the Framework Agreement (including any options to extend).    

3  Contract Managers  

3.1 The Contract Managers at the commencement of this Contract shall be as set out in the 

Order Form or as otherwise agreed between the Parties in writing.  

4  Names and addresses for notices  

4.1 Unless otherwise agreed by the Parties in writing, notices served under this Contract are 

to be delivered to such persons at such addresses as referred to in the Order Form. 5 

Management levels for escalation and dispute resolution  

5.1 Unless otherwise agreed by the Parties in writing, the management levels at which a 

Dispute will be dealt with are as follows:  

  

Level  Authority representative  Supplier representative  

1  Contract Manager  Contract Manager  

2  Assistant Director or equivalent  Assistant Director or 

equivalent  
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3  Director or equivalent  Director or equivalent  
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 6  Order of precedence  

6.1 Subject always to Clause 1.10 of Schedule 4 of these Call-off Terms and Conditions, 

should there be a conflict between any other parts of this Contract the order of priority 

for construction purposes shall be:  

6.1.1 the Order Form (including the incorporated Mini-Competition Specification  

and Mini-Competition Response Document where applicable and 

appended to such Order Form);  

6.1.2 the applicable provisions of the Framework Agreement other than the 

Specification and Tender Response Document;  

6.1.3 the provisions on the front page of these Terms and Conditions for the Supply 

of Goods and the Provision of Services (Purchase Order Version);  

6.1.4 the Specification and Tender Response Document (but only in respect of the 

requirements);  

6.1.5 Schedule 1 of these Call-off Terms and Conditions: Key Provisions;  

6.1.6 Schedule 2 of these Call-off Terms and Conditions: General Terms and 

Conditions;  

6.1.7 Schedule 3 of these Call-off Terms and Conditions: Information Governance 

Provisions;  

6.1.8  Schedule 4 of these Call-off Terms and Conditions: Definitions and 

Interpretations.;  

6.1.9 Schedule 5 of these Call-off Terms and Conditions: Installation and 

Commissioning Services;  

6.1.10 sCHEDULE 5A Maintenance Services: Maintenance Services  

6.1.11  [Schedule 7 of these Call-off Terms and Conditions: Pharmaceutical 

Products]; and  

6.1.12 the order in which all subsequent schedules, if any, appear; and  

6.1.13 any other documentation forming part of the Contract in the date order in 

which such documentation was created with the more recent 

documentation taking precedence over older documentation to the 

extent only of any conflict.  
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7 Participating Authorities’ Obligations  (only applicable to the Contract if this box is 

checked)  

 7.1  Compliance Level  

7.1.1 Subject to any exceptions expressly stated in this Call-Off Contract, for each 

twelve-month period commencing on the Commencement Date, the 

Authority shall meet or exceed the Compliance Level. For the purposes 

of this clause Compliance Level shall mean “in respect of all Goods and 

Services in each Lot purchased by the Authority, at least eighty percent 

(80%) of such purchases (as measured by volume) shall be made 

pursuant to this Call-Off Contract”.   

7.1.2 Failure to meet the Compliance Level by 10% or less shall not constitute a 

breach of this Call-Off Contract. If the Authority fails to meet the 

compliance level by more than 10% the Authority and Supplier shall 

follow the Dispute Resolution Procedure set out in Clause 22 of 

Schedule 2 of these Call-off Terms and Conditions.  

 7.2  Data  

7.2.1 The Authority shall supply a full set of its accounts payable and purchase 

order data within 7 days of the end of each quarter during the Term so 

as to enable HealthTrust Europe to calculate the Compliance Level at 

the end of each year. HealthTrust Europe shall use the said data to 

provide each Participating Authority with intelligence regarding its 

progress towards meeting the Compliance Level for each year.  

 8  Application of TUPE at the commencement of the provision of Services  

8.1 The Parties agree that at the commencement of the provision of Services by the Supplier, 

TUPE and the Cabinet Office Statement shall not apply so as to transfer the 

employment of any employees of the Authority or a Third Party to the Supplier.  

8.2 If any person who is an employee of the Authority or a Third Party claims or it is determined 

that their contract of employment has been transferred from the Authority or Third Party 
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to the Supplier or a Sub-contractor pursuant to TUPE, or claims that their employment 

would have so transferred had they not resigned, then:  

8.2.1 the Supplier will, within seven (7) days of becoming aware of that fact, give 

notice in writing to the Authority;  

8.2.2 the Authority or Third Party may offer employment to such person within 

twenty-eight (28) days of the notification by the Supplier;  

8.2.3 if such offer of employment is accepted, the Supplier or a Sub-contractor 

shall immediately release the person from their employment;  

8.2.4 if after that period specified in Clause 8.2.2 of this Schedule 1 of these Calloff 

Terms and Conditions has elapsed, no offer of employment has been 

made by the Authority or Third Party, or such offer has been made by 

the Authority or Third Party but not accepted within a reasonable time, 

the Supplier or Sub-contractor shall employ that person in accordance 

with its obligations and duties under TUPE and shall be responsible for 

all liabilities arising in respect of any such person and shall (where 

relevant) be bound to apply Fair Deal for Staff Pensions in respect of 

any such person in accordance with the requirements of Part D of 

Schedule 7 of the NHS Terms and Conditions for the Provision of 

Services (Contract Version) (January 2018).  

 9  Performance of the Services and Supply of Goods   

9.1 The Supplier shall provide at its own expense all staff, equipment, tools, appliances, 

materials or items required for the provision of the Services and Supply of Goods to 

the Contract Standard.  

9.2 To the extent that the Specification and Tender Response Document include the 

Turnaround Times, format and method of delivery of the Services and Deliverables 

and/or the applicable performance measures, performance due-by dates, minimum 

performance levels and methods of performance measurement in respect of the 

Services and Goods , the Supplier will abide by the same.    

9.3  Time shall be of the essence with regard to the obligations of the Supplier under the 

Contract.  

9.4 The Authority and the Supplier will co-operate with each other in good faith and will take 

all reasonable action as is necessary for the efficient transmission of information and 
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instructions and to enable the Authority to derive the full benefit of the Contract.  At all 

times in the performance of the Services, the Supplier will co-operate fully with any 

other Suppliers appointed by the Authority in connection with other services and 

Goods.   

9.5 In addition to any more specific obligations imposed by the terms of the Contract, it shall 

be the duty of the Supplier to notify the Authority’s Contract Manager of all significant 

changes to staffing, rates of pay or conditions of employment, or hours of  

work or other technological changes at least one month prior to the implementation of 

any such revised arrangements, to the extent that such changes relate to the Services.  

9.6 The Supplier shall provide information in a format, medium and at times specified by the 

Authority, related to the performance of the Services and Supply of Goods  as may be 

reasonably required.   

9.7 In providing the Services and supplying the Goods, the Supplier shall use Good Industry 

Practice to ensure that any computer systems and/or related hardware and/or software 

it uses are free from corrupt data, viruses, worms and any other computer programs 

which might cause harm or disruption to the Authority’s hospital information systems.  

9.8 If at any time the Supplier becomes aware of any act or omission or any proposed act or 

omission by the Authority or by any member, official or employee of the Authority which 

prevents or hinders or may prevent or hinder the Supplier from providing the Services 

and/or supplying the Goods in accordance with the Contract then the Supplier shall 

immediately inform the Authority’s Contract Manager of that fact.  For the avoidance of 

doubt, the Supplier’s compliance with this Clause shall not in any way relieve the 

Supplier of any of its obligations under the Contract.  

9.9 The Supplier will immediately notify the Authority’s Contract Manager of any actual or 

potential problems relating to the Supplier’s own suppliers or subcontractors (including 

approved subcontractors) that affects or might affect his ability to provide the Services 

and/or supply the Goods.  

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A - (January 2018) Version 6.1   

186  

  

  

  

9.10 The Supplier will be responsible for providing and maintaining the Services to the Contract 

Standard and KPIs at all times and will ensure continuity of supply of the Services and 

Goods (at no extra cost to the Authority) in accordance with the Specification and KPIs.  

The Supplier must have in place contingency plans and arrangements which are 

approved by the Authority to ensure continuity of supply of the Services and Goods.  

9.11 The Supplier will immediately notify the Authority’s Contract Manager of any actual or 

potential industrial action, including strike action, whether such action be of his own  

staff or others, that affects or might affect his ability at any time to provide the Services 

or supply the Goods.  

9.12 The Supplier will be responsible for providing and maintaining the Services to the Contract 

Standard and Supplying Goods  during industrial action, at no additional cost to the 

Authority.  The Supplier must have in place contingency plans and arrangements which 

are approved by the Authority.  

9.13 In the event of a major incident the Supplier shall perform the Services and Supply the 

Goods, together with such disaster recovery services as the Authority may require, in 

accordance with the relevant section of the Specification and the business continuity 

provisions of Clause 6 of Schedule 2 of these Call-off Terms and Conditions.  

 10  Change Control Process  

10.1 Any changes to this Contract, including to the Services and Goods, shall only be agreed 

in accordance with the Change Control Process set out in Schedule 8.  

 11  HealthTrust Europe Key Provisions  

11.1 In the event that the Authority terminates its agreement with HealthTrust Europe (made 

pursuant to the provisions of the UHCW Framework) for convenience or otherwise, and 

such termination takes effect before the end of the Initial Term (as defined in the  

UHCW Framework) or in the event that the Authority’s agreement with HealthTrust 

Europe (made pursuant to the provisions of the UHCW Framework) expires without 
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being renewed on or after such Initial Term, HealthTrust Europe shall notify the 

Supplier of such termination or expiry in accordance with the provisions of Clause 16 

of Schedule 1 of the Framework Agreement (“Beneficiary Withdrawal Notice”). Upon 

receipt of such Beneficiary Withdrawal Notice by the Supplier, the Supplier shall cease 

to apply for the benefit of the Authority, the Contract Price or  any special discounts in 

relation to such supply which applied solely by reason of the operation of the UHCW 

Framework and its associated services and/or framework agreements or any contract 

made between the Authority made pursuant thereto and further the Authority shall no 

longer be permitted to place Orders or benefit from the Contract Price, save with the 

prior written consent of HealthTrust Europe  

11.2 The Authority acknowledges and agrees that the Supplier is subject to an activity based 

income (ABI) management charge in relation to any Orders placed by the Authority 

under the Framework Agreement.  

11.3 The Authority and the Supplier agree that (in addition to the Authority’s right to enforce 

the Contract) HealthTrust Europe may enforce any term of the Contract.  

12 Installation and Commissioning Services  (only applicable to the Contract if this 

box is checked)  

12.1 The Supplier shall provide the Installation and Commissioning Services in accordance 

with the terms set out in Schedule 5 of these Call-off Terms and Conditions.  

  

12.2 The Supplier shall provide all necessary Installation and Commissioning Services to the 

Authority (as set out within Schedule 5 of these Call-off Terms and Conditions) within 

the Contract Price, at no additional cost to the Authority; such Installation and 

Commissioning Services shall be delivered within such timescales as may reasonably 

be required by the Authority and to the standards prescribed within Clause 1.2 of 

Schedule 5 of these Call-off Terms and Conditions.  
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 13  Maintenance Services  (only applicable to the Contract if this box is checked)  

13.1 The Supplier shall provide the Maintenance Services in accordance with the terms set 

out in SCHEDULE 5A Maintenance Services.  

 14   Delivery Options  

14.1 Next Day - Provided that the Authority places its order for the Goods with the Supplier 

before 1pm on any Business Day, the Supplier shall, without any additional charge use 

reasonable endeavours for delivery of the Goods to the Authority on the following 

Business Day.   

14.2 If the Supplier for any reason anticipates difficulty in complying with any agreed delivery 

timescales, the Supplier shall promptly notify the Authority of the delay, and reason for 

such delay.  If the Supplier cannot not comply with agreed delivery schedule the 

Authority may in some circumstances require delivery of the Goods by the fastest  

means available and charges resulting from any such premium transportation to be 

fully pre-paid and absorbed by the Supplier.  

  

 15  Warranties   

15.1 The Supplier warrants to the Authority that the Goods supplied under the Call-off Contract, 

whether supplied directly by Supplier or via a sub-contractor, shall be:    

15.1.1 new, unadulterated and not used, remanufactured or reconditioned (unless 

specified in the Order and pre-approved by the Authority)   

15.1.2 free from defects in design, whether patent or latent, materials and 

workmanship; and  

15.1.3 fit and sufficient for all purposes for which such Goods are used, or to be 

used and for any particular purpose made known to the Supplier by 

HealthTrust Europe or the Authority.  
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15.2 The above warranties shall, apply for the standard Manufacturer/ Vendor warranty period 

from the date that ownership of the Goods passes to the Authority in accordance with 

Clause 3 of Schedule 2.    

  

15.3 Any repaired or replaced Goods, or part thereof, shall carry warranties on the same terms 

as set out above, with the warranty period being the greater of the original unexpired 

warranty.  

  

 16  Training/ Support Services/ Help Desk  

  

16.1 The Supplier shall provide the Authority with details of the customer service and support 

telephone line within 2 days after delivery of the Goods to the Authority.  The  

Supplier shall ensure that the customer telephone support line is manned between the  

hours of 9am and 5pm, Monday – Friday, by suitably qualified personnel able to resolve 

all day to day queries that the Authority may have in relation to the Goods.   

 19  Data Protection   

  

[Guidance: If the  Supplier  is  processing  personal data,  confirm  whether  the 
Supplier is doing so as a data controller or data processor]  

19.1 The Parties acknowledge that the Authority is the Data Controller (as defined by the Data 

Protection Legislation) and  the  Supplier is  the  Data  Processor  (as  defined  by the 

Data Protection Legislation) in respect of any Personal Data Processed under this 

Framework Agreement.   

19.2  The only Processing that the Supplier is authorised to do is listed in Table A of the 

Data Protection Protocol by the Authority and may not be determined by the 

Supplier.]  
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 20   Definitions  

20.1  For the purposes of this Contract, in addition to the definitions set out in Schedule 4 

of these Call-off Terms and Conditions, the following terms shall have the following 

meanings:  

  

“Actual Services 

Commencement Date”  

means the date the Supplier actually commences delivery of 

all of the Services;  

“Beneficiary”  
means UHCW and other Participating Authorities that are 

entitled to use the Framework Agreement pursuant to the 

UHCW Framework;  

“Cabinet Office  

Statement”  

the Cabinet Office Statement of Practice – Staff Transfers in 

the Public Sector 2000 (as revised 2013) as may be amended 

or replaced;  

“Change Control  

Process”  

means the change control process, if any, referred to in any 

Key Provisions and/or the Order Form;    

“Convictions”  
means, other than in relation to minor road traffic offences, any 
previous or pending prosecutions, convictions, cautions and 
binding-over orders (including any spent convictions as  
contemplated by Section 1(1) of the Rehabilitation of Offenders  

Act 1974 or any replacement or amendment to that Act);  

 

“Direct Delivery Calloff 

Contract”  

means the call-off Contract between the Authority and the  

Supplier whereby the Supplier delivers the Goods to the  

Authority directly and that is not the Logistics Call-off Contract;  

“Employment 

Liabilities”  means all claims, demands, actions, proceedings, damages, 

compensation, tribunal awards, fines, costs (including but not 

limited to reasonable legal costs), expenses and all other 

liabilities whatsoever;  

“HealthTrust Europe”  means HealthTrust Europe LLP;  
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“Implementation Plan”  means the implementation plan, if any, referred to in any Key 

Provisions and/or the Order Form;  

“Interested Party”  
means any organisation which has a legitimate interest in 

providing services of the same or similar nature to the Services 

in immediate or proximate succession to the Supplier or any 

subcontractor and who had confirmed such interest in writing to 

the Authority;  

“Long Stop Date”  means the date, if any, specified in the Order Form;  

“Mini-Competition 

Response Document”  
means, in the case of Competed Goods and Services (as 

defined in the Framework Agreement), the document appended 

as Appendix 2 to the Order Form for Competed Goods and 

Services set out at Schedule 7A of the Framework Agreement;  

“Mini-Competition  

Specification”  
means, in the case of Competed Goods and Services (as 

defined in the Framework Agreement), the document appended 

as Appendix 1 to the Order Form for Competed Goods and 

Services set out at Schedule 7A of the Framework Agreement;  

“Premises and  

Locations”  

has the meaning given under Clause 2.1 of Schedule 7 of 

these Call-off Terms and Conditions;  

“Procurement  

Services”  

means the provision of core purchasing, strategic sourcing and 

other services by HealthTrust Europe pursuant to the UHCW 

Framework;  

“Services”  means the services set out in this Contract;  

“Services  

Commencement Date”  means the date delivery of the Services shall commence as 
specified in the Order Form. If no date is specified in the Order  

Form, the services commencement date shall be the 

Commencement Date;  

“Services Information”  

means information concerning the Services as may be 
reasonably requested by the Authority and supplied by the  
Supplier to the Authority in accordance with Clause 20 of 

Schedule 2 of these Call-off Terms and Conditions for inclusion 

in the Authority's services catalogue from time to time;  
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“Subsequent Transfer 

Date”   

  

means the point in time, if any, at which services the same as 

or of a similar nature to the Services (either in whole or in part) 

are first provided by a Successor or the Authority, as 

appropriate, giving rise to a relevant transfer under TUPE;  

“Subsequent 
Transferring  

Employees”  

means any employee, agent, consultant and/or contractor who, 

immediately prior to the Subsequent Transfer Date, is wholly or 

mainly engaged in the performance of services the same as or 

of a similar nature to the Services (either in whole or in part) 

which are to be undertaken by the Successor or Authority, as 

appropriate;  

“Successor”   

  means any third party who provides services the same as or of 

a similar nature to the Services (either in whole or in part) in 

immediate or subsequent succession to the Supplier upon the 

expiry or earlier termination of this Contract;  

“Supplier Personnel”  
means any employee, agent, consultant and/or contractor of 

the Supplier or subcontractor who is either partially or fully 

engaged in the performance of the Services;  

“Third Party”  
means any supplier of the Services or services of the same or 

similar nature to the Services (either in whole or in part) 

immediately before the Transfer Date;  

“Transfer Date”  means the Actual Services Commencement Date;    

"TUPE"  

  means the Transfer of Undertakings (Protection of  

Employment) Regulations 2006 (2006/246) and/or any other 
regulations enacted for the purpose of implementing the 
Acquired Rights Directive (77/187/EEC, as amended by  
Directive 98/50 EC and consolidated in 2001/23/EC) into 

English law;  

“UHCW”  means University Hospitals Coventry and Warwickshire NHS 

Trust; and  

“UHCW Framework”  means the framework agreement between UHCW and  

HealthTrust Europe for the provision of Procurement Services.   

  

    

Exhibit A  
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Key Performance Indicators  

I. The KPIs which the Parties have agreed shall be used to measure the performance of the 

Services by the Supplier are contained in the below table.  

II. The Supplier is required to manage and provide the Services in such a way as to meet 

the KPIs.  

III. The Supplier shall monitor its performance against each Target KPI and shall send the 
Authority a [monthly/ quarterly] report detailing the achieved KPIs in a form and format to 
be mutually agreed.   

The KPIs relating to this Contract are as follows: -   
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3  

Lost/ 

problem/ 

unclear 

results          

4    

  

        

3        

  

    

6            

  

  

 1  Monitoring Performance  

 1.1  Performance by the Supplier against each KPI shall be graded as follows:  

Green Event   Meets the KPI  

Amber Event  Some failure to meet the KPI which requires closer monitoring 

and plans for corrective action.   

Red Event  Material failure to meet the KPI  

Black Event  Significant failure to meet the KPI  

   

1.2 The Supplier shall provide the Authority with a [monthly/ quarterly] performance report 

detailing its performance in respect of each of the Service Levels.   

1.3 The Contract Managers shall have regular meetings to monitor and review the 

performance of this agreement, the achievement of the KPIs and the provision of the 

Services. Such meetings shall be minuted by the Supplier’s Contract Manager and 

copies of those minutes shall be circulated to and approved by both parties.  

1.4 Prior to each meeting, the Contract Managers shall notify each other of any problems 

relating to the provision of the Services for discussion at the meeting. At the meeting,  

the parties shall agree a plan to address such problems. Progress in implementing the 

plan shall be included in the agenda for the next meeting.  
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Relief Event means  

(i)  any breach of any express provision of this Contract by the Authority including without 

limitation an obligation to comply with the Authority’s obligations; (ii)  any negligent act or 

omission of the Authority;  

(iii)  any Force Majeure Event.     
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Schedule 2 of these Call-off Terms and Conditions  

General Terms and Conditions  

Contents  

1. Supply of Goods and the provision of Services  

2. Delivery of the Goods and passing of risk and ownership in the Goods  

3. Inspection, rejection, return and recall of the Goods  

4. Operation of the Services  

5. Staff and Lifescience Industry Accredited Credentialing Register  

6. Business continuity  

7. The Authority’s obligations  

8. Contract management  

9. Price and payment  

10. Warranties  

11. Intellectual property  

12. Indemnity  

13. Limitation of liability  

14. Insurance  

15. Term and termination  

16. Consequences of expiry or early termination of this Contract  

17. Staff information and the application of TUPE at the end of the Contract  

18. Packaging, identification, end of use and coding requirements  

19. Sustainable development  

20. Electronic product and services information  

21. Change management  
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22. Dispute resolution  

23. Force majeure  

24. Records retention and right of audit  

25. Conflicts of interest and the prevention of fraud  

26. Equality and human rights  

27. Notice  

28. Assignment, novation and Sub-contracting  

29. Prohibited Acts  

30. General  

 1  Supply of Goods and the provision of Services  

1.1 The Supplier shall supply the Goods ordered by the Authority and provide the Services 

under this Contract:  

1.1.1  promptly and in any event within any time limits as may be set out in this 

Contract;  

 1.1.2  in accordance with all other provisions of this Contract;  

1.1.3 with reasonable skill and care and in accordance with  the provisions of the 

Framework Agreement as applicable and/or the provisions of the Order 

Form;  

 1.1.4  in accordance with the Law and with Guidance;  

 1.1.5  in accordance with Good Industry Practice;  

 1.1.6  in accordance with the Policies; and  

 1.1.7  in a professional and courteous manner.  

In complying with its obligations under this Contract, the Supplier shall, and shall 

procure that all Staff shall, act in accordance with the NHS values as set out in the 

NHS Constitution from time to time.  

1.2 The Supplier shall comply with the Implementation Requirements (if any) in accordance 

with any timescales as may be set out in the Specification and Tender Response 
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Document. Without limitation to the foregoing provisions of this Clause 1.2 of this 

Schedule 2 of these Call-off Terms and Conditions the Supplier shall, if specified  

in the Order Form, carry out all implementation activities fully in accordance with the 

Implementation Plan. If the Implementation Plan is an outline plan, the Supplier shall, 

as part of implementation, develop the outline plan into a full plan and agree this with 

the Authority.  Once this is agreed, the Supplier shall comply with the full 

Implementation Plan.  

1.3  Where the Supplier is providing services, the Supplier shall commence delivery of the 

Services on the Services Commencement Date.  

1.4 The Supplier shall comply fully with its obligations set out in the Specification and Tender 

Response Document and/or the Order From, including, without limitation, the KPIs and 

all obligations in relation to the quality, performance characteristics, supply, delivery, 

installation and training in relation to the Goods and their use).  

1.5 Unless otherwise agreed by the Parties in writing, the Goods shall be new, consistent with 

any sample, and shall comply with any applicable specification set out in this  

Contract (to include, without limitation, the provisions of the Authority’s requirements 

set out in the Specification and Tender Response Document and the Supplier’s 

response to such requirements) and any applicable manufacturers’ specifications.  

1.6  The Supplier shall ensure that all relevant consents, authorisations, licences and 

accreditations:  

1.6.1 required to supply the Goods are in place prior to the delivery of any Goods 

to the Authority; and  

1.6.2 required to provide the Services are in place at the Actual Services 

Commencement Date and are maintained throughout the Term.  

1.7 If there are any incidents that in any way relate to or involve the use of the Goods by the 

Authority, the Supplier shall cooperate fully with the Authority in relation to the 

Authority’s application of the Policies on reporting and responding to all incidents, 

including serious incidents requiring investigation, and shall respond promptly to any 

reasonable and proportionate queries, questions and/or requests for information that 

the Authority may have in this context in relation to the Goods.  

1.8 If there are any quality, performance and/or safety related reports, notices, alerts or other 

communications issued by the Supplier or any regulatory or other body in relation to 

the Goods, the Supplier shall promptly provide the Authority with a copy of any such 

reports, notices, alerts or other communications.  

1.9 Upon receipt of any such reports, notices, alerts or other communications pursuant to 

Clause 1.8 of this Schedule 2 of these Call-off Terms and Conditions, the Authority 
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shall be entitled to request further information from the Supplier and/or a meeting with 

the Supplier, and the Supplier shall cooperate fully with any such request.  

 2  Delivery of the Goods and passing of risk and ownership in the Goods  

2.1 The Supplier shall deliver the Goods in accordance with any delivery timescales, delivery 

dates and delivery instructions (to include, without limitation, as to delivery location and 

delivery times) set out in the Specification and Tender Response Document, the Order 

Form or as otherwise agreed with the Authority in writing.  

2.2 Delivery shall be completed when the Goods have been unloaded at the location specified 

by the Authority and such delivery has been received by a duly authorised agent, 

employee or location representative of the Authority.  The Authority shall procure that 

such duly authorised agent, employee or location representative of the Authority is at 

the delivery location at the agreed delivery date and times in order to accept such 

delivery. Any arrangement by which the Goods are collected by the Authority in return 

for a discount on the Contract Price shall be  agreed by the Parties in writing (where 

due to an emergency such arrangements cannot be committed to writing prior to 

collection, the Parties shall confirm such arrangements in writing as soon as possible 

following collection). Where the Authority collects the Goods, collection is deemed 

delivery for the purposes of the Contract.  

2.3 The Supplier shall ensure that a delivery note shall accompany each delivery of the Goods. 

Such delivery note shall contain the information specified in the Specification and 

Tender Response Document or as otherwise agreed with the Authority in writing. 

Where such information requirements as to the content of delivery notes are not 

specified or separately agreed, such delivery notes shall, as a minimum, contain the 

Authority’s order number, the name and address of the Authority, a description and 

quantity of the Goods, and shall show separately any extra agreed charges for 

containers and/or any other item not included in the Contract Price or, where no charge 

is made, whether the containers are required to be returned.  

2.4 Part deliveries and/or deliveries outside of the agreed delivery times/dates may be refused 

unless the Authority has previously agreed in writing to accept such deliveries. Where 

delivery of the Goods is refused by the Authority in accordance with this Clause 2.4 of 

this Schedule 2 of these Call-off Terms and Conditions, the Supplier shall be 

responsible for all risks, costs and expenses associated with the re-delivery of the 

Goods in accordance with the agreed delivery times/dates. Where the Authority 

accepts delivery more than five (5) days before the agreed delivery date, the Authority 

shall be entitled to charge the Supplier for the costs of insurance and storage of the 

Goods until the agreed date for delivery.  

2.5 Unless otherwise set out in the Specification and Tender Response Document or agreed 

with the Authority in writing, the Supplier shall be responsible for carriage, insurance, 

transport, all relevant licences, all related costs, and all other costs associated with the 

delivery of the Goods to the delivery location and unloading of the Goods at that 
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location.  Without limitation to the foregoing provision of this Clause 2.5 of this Schedule 

2 of these Call-off Terms and Conditions, unless otherwise stated in the Specification 

and Tender Response Document or agreed with the Authority in writing, the Supplier 

shall be responsible for obtaining all export and import licences for the Goods and shall 

be responsible for any delays to the delivery time due to such licences not being 

available when required.  In the case of any Goods supplied from outside the United 

Kingdom, the Supplier shall ensure that accurate information is provided to the 

Authority as to the country of origin of the Goods and shall be liable to the Authority for 

any extra duties or taxes for which the Authority may be accountable should the country 

of origin prove to be different from that set out in the Specification and Tender 

Response Document.  

2.6 All third party carriers engaged to deliver the Goods shall at no time be an agent of the 

Authority and accordingly the Supplier shall be liable to the Authority for the acts and 

omissions of all third party carriers engaged to deliver the Goods to the Authority.  

2.7 Risk in the Goods shall pass to the Authority when the Goods are delivered as specified in 

this Contract or, in the case of Goods which require installation by the Supplier, when 

that installation process is complete.  

 2.8  Ownership of the Goods shall pass to the Authority on the earlier of:  

 2.8.1  full payment for such Goods; or  

2.8.2 where the goods are consumables or are non-recoverable (e.g. used in clinical 

procedures), at the point such Goods are taken into use. For the avoidance 

of doubt, where ownership passes in accordance with this Clause 2.8.2 of 

this Schedule 2 of these Call-off Terms and Conditions, then the full Contract 

Price for such Goods shall be recoverable by the Supplier from the Authority 

as a debt if there is non-payment of a valid undisputed invoice issued by the 

Supplier to the Authority in relation to such Goods.  

2.9 All tools, equipment and materials of the Supplier required in the performance of the 

Supplier’s obligations under this Contract shall be and remain at the sole risk of the 

Supplier, whether or not they are situated at a delivery location.  

 3  Inspection, rejection, return and recall of the Goods  

3.1 As relevant and proportionate to the Goods in question and subject to reasonable written 

notice, the Supplier shall permit any person authorised by the Authority, to inspect work 

being undertaken in relation to the Goods and/or the storage facilities used in the 

storage of the Goods at all reasonable times at the Supplier’s premises or at the 

premises of any Sub-contractor or agent of the Supplier in order to confirm that the 

Goods are being manufactured and/or stored in accordance with Good Industry 

Practice and in compliance the requirements of this Contract and/or that stock holding 
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and quality assurance processes are in accordance with the requirements of this 

Contract.  

 3.2  Without prejudice to the provisions of Clause 3.6 of this Schedule 2 of these Call-off  

Terms and Conditions and subject to Clause 3.7 of this Schedule 2 of these Call-off 

Terms and Conditions, the Authority shall visually inspect the Goods within a 

reasonable time following delivery (or such other period as may be set out as part of 

the Authority’s requirements in the Specification and Tender Response Document, if 

any) and may by written notice reject any Goods found to be damaged or otherwise 

not in accordance with the requirements of this Contract (“Rejected Goods”).  The 

whole of any delivery may be rejected if a reasonable sample of the Goods taken 

indiscriminately from that delivery is found not to conform in all material respects to the 

requirements of the Contract.  

3.3 Without prejudice to the provisions of Clause 3.5 of this Schedule 2 of these Call-off Terms 

and Conditions, upon the rejection of any Goods in accordance with Clauses 3.2 and/or 

3.6 of this Schedule 2 of these Call-off Terms and Conditions, the Supplier shall at the 

Authority’s written request:  

3.3.1 collect the Rejected Goods at the Supplier’s risk and expense within ten (10) 

Business Days of issue of written notice from the Authority rejecting the 

Goods; and  

3.3.2 without extra charge, promptly (and in any event within twenty (20) Business 

Days or such other time agreed by the Parties in writing acting reasonably) 

supply replacements for the Rejected Goods to the Authority subject to the 

Authority not cancelling its purchase obligations in accordance with Clause 

3.5 of this Schedule 2 of these Call-off Terms and Conditions.  

If the Supplier requests and the Authority accepts that the Rejected Goods should be 

disposed of by the Authority rather than returned to the Supplier, the Authority 

reserves the right to charge the Supplier for the costs associated with the disposal of 

the Rejected Goods and the Supplier shall promptly pay any such costs.  

3.4 Risk and title in respect of any Rejected Goods shall pass to the Supplier on the earlier of: 

(a) collection by the Supplier in accordance with Clause 3.3 of this Schedule 2 of these 

Call-off Terms and Conditions; or (b) immediately following the expiry of ten (10) 

Business Days from the Authority issuing written notification rejecting the Goods. If 

Rejected Goods are not collected within ten (10) Business Days of the Authority issuing 

written notification rejecting the Goods, the Authority may return the Rejected Goods 

at the Supplier’s risk and expense and charge the Supplier for the cost of storage from 

the expiry of ten (10) Business Days from the date of notification of rejection.  

3.5 Where the Authority rejects any Goods in accordance with Clauses 3.2  and/or 3.6 of this 

Schedule 2 of these Call-off Terms and Conditions and the Authority no longer requires 

replacement Goods, the Authority may by written notice cancel its purchase obligations 
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in relation to such quantity of Rejected Goods. Should the Authority have paid for such 

Rejected Goods the Supplier shall refund such payment to the Authority within thirty 

(30) days of the Authority cancelling such purchase obligations and informing the 

Supplier that the Authority does not require replacements for such Rejected Goods.  

3.6 Without prejudice to any other provisions of this Contract or any other warranties or 

guarantees applicable to the Goods supplied and subject to Clause 3.7 of this Schedule 

2 of these Call-off Terms and Conditions, if at any time following the date of the delivery 

of any Goods, all or any part of such Goods are found to be defective or otherwise not 

in accordance with the requirements of this Contract (“Defective Goods”), the Supplier 

shall, at the Authority’s discretion:  

3.6.1 upon written request and without charge, promptly (and in any event within 

twenty (20) Business Days or such other time agreed by the Parties in writing 

acting reasonably) remedy the deficiency by repairing such Defective 

Goods; or  

3.6.2 upon written notice of rejection from the Authority, treat such Defective Goods 

as Rejected Goods in accordance with Clauses 3.2 to 3.5 of this Schedule 2 

of these Call-off Terms and Conditions.  

3.7 The Supplier shall be relieved of its liabilities under Clauses 3.2 to 3.5 (inclusive) and/or 

Clause 3.6 of this Schedule 2 of these Call-off Terms and Conditions to the extent only  

that the Goods are damaged, there are defects in the Goods and/or the Goods fail to 

comply with the requirements of this Contract due, in each case, to any acts or 

omissions of the Authority.  

3.8 The Authority’s rights and remedies under Clause 3.6 of this Schedule 2 of these Calloff 

Terms and Conditions shall cease within a reasonable period of time from the date on 

which the Authority discovers or might reasonably be expected to discover that the 

Goods are Defective Goods or within such other period as may be set out as part of 

the requirements in the Specification and Tender Response Document, if any. For the 

avoidance of doubt, Goods not used before their expiry date shall in no event be 

considered Defective Goods following the date of expiry provided that at the point such 

Goods were delivered to the Authority they met any shelf life requirements set out in 

the Specification and Tender Response Document.  

3.9 Where the Supplier is required by Law, Guidance, and/or Good Industry Practice to order 

a product recall (“Requirement to Recall”) in respect of the Goods, the Supplier shall:  

3.9.1 promptly (taking into consideration the potential impact of the continued use of 

the Goods on patients, service users and the Authority as well as compliance 

by the Supplier with any regulatory requirements) notify the Authority in 

writing of the recall together with the circumstances giving rise to the recall;  
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3.9.2 from the date of the Requirement to Recall treat the Goods the subject of such 

recall as Defective Goods in accordance with Clause 3.6 of this Schedule 2 

of these Call-off Terms and Conditions;  

3.9.3 consult with the Authority as to the most efficient method of executing the recall 

of the Goods and use its reasonable endeavors to minimise the impact on 

the Authority of the recall; and  

3.9.4 indemnify and keep the Authority indemnified against, any loss, damages, costs, 

expenses (including without limitation legal costs and expenses), claims or 

proceedings suffered or incurred by the Authority as a result of such 

Requirement to Recall.  

 4  Operation of the Services  

4.1 The Services shall be provided at such Authority premises and at such locations within 

those premises, as may be set out in the Order From or as otherwise agreed by the 

Parties in writing (“Premises and Locations”).  

4.2 Subject to the Supplier and its Staff complying with all relevant Policies applicable to such 

Premises and Locations, the Authority shall grant reasonable access to the Supplier 

and its Staff to such Premises and Locations to enable the Supplier to provide the 

Services.  

4.3 Subject to Clause 4.4 of this Schedule 2 of these Call-off Terms and Conditions, any 

access granted to the Supplier and its Staff under Clause 4.2 of this Schedule 2 of 

these Call-off Terms and Conditions shall be non-exclusive and revocable. Such  

access shall not be deemed to create any greater rights or interest than so granted (to 

include, without limitation, any relationship of landlord and tenant) in the Premises and 

Locations. The Supplier warrants that it shall carry out all such reasonable further acts 

to give effect to this Clause 4.3 of this Schedule 2 of these Call-off Terms and 

Conditions.  

4.4 Where, in order to provide the Services, the Supplier requires any greater rights to use or 

occupy any specific Premises and Locations over and above such reasonable access 

rights granted in accordance with Clause 4.2 and Clause 4.3 of this Schedule 2 of these 

Call-off Terms and Conditions, such further rights shall be limited to any rights granted 

to the Supplier by the Authority in accordance with any licence and/or lease entered 

into by the Supplier as referred to in any Order Form.  

4.5 Where it is provided for by a specific mechanism set out in the Specification and Tender 

Response Document and/or the Order Form, the Authority may increase, reduce or 

otherwise vary the Premises and Locations in accordance with such mechanism 

subject to the provisions of any licence or lease entered into by the Parties as referred 

to at Clause 4.4 of this Schedule 2 of these Call-off Terms and Conditions. Where there 
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is no such specific mechanism set out in the Specification and Tender Response 

Document and/or the Order Form, any variations to the Premises and Locations where 

the Services are to be provided shall be agreed by the Parties in accordance with 

Clause 21 of this Schedule 2 of these Call-off Terms and Conditions. If agreement 

cannot be reached the matter shall be referred to, and resolved in accordance with, the 

dispute resolution process set out in Clause 5 of the Key Provisions and Clause 22.3 

of this Schedule 2 of these Call-off Terms and Conditions.  

4.6 Unless otherwise set out in the Specification and Tender Response Document or otherwise 

agreed by the Parties in writing, any equipment or other items provided by the Authority 

for use by the Supplier:  

4.6.1 shall be provided at the Authority’s sole discretion;  

4.6.2 shall be inspected by the Supplier in order that the Supplier can confirm to 

its reasonable satisfaction that such equipment and/or item is fit for its 

intended use and shall not be used by the Supplier until it has 

satisfied itself of this;  

4.6.3 must be returned to the Authority within any agreed timescales for such 

return or otherwise upon the request of the Authority; and  

4.6.4 shall be used by the Supplier at the Supplier’s risk and the Supplier shall 

upon written request by the Authority reimburse the Authority for any 

loss or damage relating to such equipment or other items caused by 

the Supplier (fair wear and tear exempted).  

4.7 If the Services, or any part of them, are regulated by any regulatory body, the Supplier 

shall ensure that at the Actual Services Commencement Date it has in place all relevant 

registrations and shall maintain such registrations during the Term.  The Supplier shall 

notify the Authority forthwith in writing of any changes to such registration or any other 

matter relating to its registration that would affect the delivery or the quality of Services.  

 4.8  The Supplier shall notify the Authority forthwith in writing:  

4.8.1 of any pending inspection of the Services, or any part of them, by a regulatory 

body immediately upon the Supplier becoming aware of such 

inspection; and  

4.8.2 of any failure of the Services, or any part of them, to meet the quality 

standards required by a regulatory body, promptly and in any event 

within two (2) Business Days of the Supplier becoming aware of any 

such failure. This shall include without limitation any informal feedback 

received during or following an inspection raising concerns of any 

nature regarding the provision of the Services.  
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4.9 Following any inspection of the Services, or any part of them, by a regulatory body, the 

Supplier shall provide the Authority with a copy of any report or other communication 

published or provided by the relevant regulatory body in relation to the provision of the 

Services.  

4.10 Upon receipt of notice pursuant to Clause 4.8 of this Schedule 2 of these Call-off Terms 

and Conditions or any report or communication pursuant to Clause 4.9 of this Schedule 

2 of these Call-off Terms and Conditions, the Authority shall be entitled to request 

further information from the Supplier and/or a meeting with the Supplier, and the 

Supplier shall cooperate fully with any such request.  

4.11 Where applicable, the Supplier shall implement and comply with the Policies on reporting 

and responding to all incidents and accidents, including serious incidents requiring 

investigation, shall complete the Authority’s incident and accident forms in accordance 

with the Policies and provide reasonable support and information as requested by the 

Authority to help the Authority deal with any incident or accident relevant to the 

Services.  The Supplier shall ensure that its Contract Manager informs the Authority’s 

Contract Manager in writing forthwith upon (a) becoming aware that any serious 

incidents requiring investigation and/or notifiable accidents have occurred; or (b) the 

Supplier’s Contract Manager having reasonable cause to believe any serious incidents 

and/or notifiable accidents requiring investigation have occurred.  The Supplier shall 

ensure that its Contract Manager informs the Authority’s Contract Manager in writing 

within forty eight (48) hours of all other incidents and/or accidents that have or may 

have an impact on the Services.  

4.12 The Supplier shall, as reasonably required by the Authority, cooperate with any other 

service providers to the Authority and/or any other third parties as may be relevant in 

the provision of the Services.  

4.13 To the extent relevant to the Services, the Supplier shall have in place and operate a 

complaints procedure which complies with the requirements of the Local Authority 

Social Services and National Health Service Complaints (England) Regulations 2009.  

4.14 Each Party shall inform the other of all complaints from or on behalf of patients or other 

service users arising out of or in connection with the provision of the Services within 

twenty four (24) hours of receipt of each complaint and shall keep the other Party 

updated on the manner of resolution of any such complaints.  

4.15 The Supplier shall be relieved from its obligations under this Contract to provide the 

Services to the extent that it is prevented from complying with any such obligations due 

to any acts, omissions or defaults of the Authority. To qualify for such relief, the Supplier 

must notify the Authority promptly (and in any event within five (5) Business Days) in 

writing of the occurrence of such act, omission, or default of the Authority together with 

the potential impact on the Supplier’s obligations.  
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 5  Staff and Lifescience Industry Accredited Credentialing Register  

5.1 Subject to the requirements of this Contract and any Law, the Supplier shall be entirely 

responsible for the employment and conditions of service of Staff. The Supplier shall 

ensure that such conditions of employment are consistent with its obligations under 

this Contract.  

5.2 The Supplier will employ sufficient Staff to ensure that it complies with its obligations under 

this Contract.  This will include, but not be limited to, the Supplier providing a sufficient 

reserve of trained and competent Staff to supply the Goods and/or provide the Services 

during Staff holidays or absence.  

5.3 The Supplier shall use reasonable endeavours to ensure the continuity of all Staff in the 

provision of the Services and, where any member of Staff is designated as key to the 

provision of the Services as set out in the Specification and Tender Response 

Document, the Order Form or as otherwise agreed between the Parties in writing, any 

redeployment and/or replacement of such member of Staff by the Supplier shall be 

subject to the prior written approval of the Authority, such approval not to be 

unreasonably withheld or delayed.  

5.4  The Supplier shall ensure that all Staff are aware of, and at all times comply with, the 

Policies.  

 5.5  The Supplier shall:  

5.5.1 employ only those Staff who are careful, skilled and experienced in the duties 

required of them;  

5.5.2 ensure that every member of Staff is properly and sufficiently trained and 

instructed;  

5.5.3 ensure all Staff have the qualifications to carry out their duties;  

5.5.4 maintain throughout the Term all appropriate licences and registrations with 

any relevant bodies (at the Supplier’s expense) in respect of the Staff; 

and  

5.5.5 ensure all Staff comply with such registration, continuing professional 

development  and  training  requirements  or 

 recommendations appropriate to their role including those from 

time to time issued by the Department of Health or any relevant 

regulatory body or any industry body in relation to such Staff;  and  

5.5.6 comply with the Authority’s staff vetting procedures and other staff protocols, 

as may be relevant to this Contract and which are notified to the 

Supplier by the Authority in writing.  
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5.6 The Supplier shall not deploy in the provision of the Services any person who has suffered 

from, has signs of, is under treatment for, or who is suffering from any medical condition 

which is known to, or does potentially, place the health and safety of the Authority’s 

staff, patients, service users or visitors at risk unless otherwise agreed in writing with 

the Authority.  

5.7 The Supplier shall ensure that all potential Staff or persons performing any of the Services 

during the Term who may reasonably be expected in the course of performing any of 

the Services under this Contract to have access to or come into contact with children 

or other vulnerable persons and/or have access to or come into contact with persons 

receiving health care services:  

5.7.1 are questioned concerning their Convictions; and  

5.7.2 obtain appropriate disclosures from the Disclosure and Barring Service (or 

other appropriate body) as required by Law and/or the Policies before 

the Supplier engages the potential staff or persons in the provision of 

the Services.  

5.8 The Supplier shall take all necessary steps to ensure that such potential staff or persons 

obtain standard and enhanced disclosures from the Disclosure and Barring Service (or 

other appropriate body) and shall ensure all such disclosures are kept up to date.  The 

obtaining of such disclosures shall be at the Supplier’s cost and expense.  

5.9 The Supplier shall ensure that no person is employed or otherwise engaged in the provision 

of the Services without the Authority’s prior written consent if:  

5.9.1 the person has disclosed any Convictions upon being questioned about their 

Convictions in accordance with Clause 5.7.1 of this Schedule 2 of these 

Call-off Terms and Conditions;  

5.9.2 the person is found to have any Convictions following receipt of standard 

and/or enhanced disclosures from the Disclosure and Barring Service 

(or other appropriate body) in accordance with Clause 5.7.2 of this 

Schedule 2 of these Call-off Terms and Conditions; or  

5.9.3 the person fails to obtain standard and/or enhanced disclosures from the 

Disclosure and Barring Service (or other appropriate body) upon 

request by the Supplier in accordance with Clause 5.7.2 of this 

Schedule 2 of these Call-off Terms and Conditions.  

5.10 In addition to the requirements of Clause 5.7 to Clause 5.9 of this Schedule 2 of these 

Call-off Terms and Conditions, where the Services are or include regulated activities 

as defined by the Safeguarding Vulnerable Groups Act 2006 the Supplier:  

5.10.1 warrants that it shall comply with all requirements placed on it by the  

Safeguarding Vulnerable Groups Act 2006;  
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5.10.2 warrants that at all times it has and will have no reason to believe that any 

member of Staff is barred in accordance with the Safeguarding 

Vulnerable Groups Act 2006; and  

5.10.3 shall ensure that no person is employed or otherwise engaged in the 

provision of the Services if that person is barred from carrying out, or 

whose previous conduct or records indicate that they would not be 

suitable to carry out, any regulated activities as defined by the 

Safeguarding Vulnerable Groups Act 2006 or may present a risk to 

patients, service users or any other person.  

5.11 The Supplier shall ensure that the Authority is kept advised at all times of any member of 

Staff who, subsequent to their commencement of employment as a member of Staff 

receives a Conviction or whose previous Convictions become known to the Supplier or 

whose conduct or records indicate that they are not suitable to carry out any regulated 

activities as defined by the Safeguarding Vulnerable Groups Act 2006 or may present 

a risk to patients, service users or any other person.  The Supplier shall only be entitled 

to continue to engage or employ such  member of Staff with the Authority’s written 

consent and with such safeguards being put in place as the Authority may reasonably 

request.  Should the Authority withhold consent the Supplier shall remove such 

member of Staff from the provision of the Services forthwith.  

5.12 The Supplier shall immediately provide to the Authority any information that the Authority 

reasonably requests to enable the Authority to satisfy itself that the obligations set out 

in Clause 5.7 to Clause 5.11 of this Schedule 2 of these Call-off Terms and Conditions 

have been met.  

5.13 The Authority may at any time request that the Supplier remove and replace any member 

of Staff from the provision of the Services, provided always that the Authority will act 

reasonably in making such a request.  Prior to making any such request the Authority 

shall raise with the Supplier the Authority’s concerns regarding the member of Staff in 

question with the aim of seeking a mutually agreeable resolution.  The Authority shall 

be under no obligation to have such prior discussion should the Authority have 

concerns regarding patient or service user safety.  

5.14 Unless otherwise confirmed by the Authority in writing, the Supplier shall ensure full 

compliance (to include with any implementation timelines) with any Guidance issued 

by the Department of Health and Social Care and/or any requirements and/or Policies 

issued by the Authority (to include as may be set out as part of any procurement 

documents leading to the award of this Contract) in relation to the adoption of, and 

compliance with, any scheme or schemes to verify the credentials of Supplier 

representatives that visit NHS premises (to include use of the Lifescience Industry 

Accredited Credentialing Register). Once compliance with any notified implementation 

timelines has been achieved by the Supplier, the Supplier shall, during the Term, 

maintain the required level of compliance in accordance with any such Guidance, 

requirements and Polices.  
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 6  Business continuity  

6.1 Throughout the Term, the Supplier will ensure its Business Continuity Plan provides for 

continuity during a Business Continuity Event.  The Supplier confirms and agrees  

such Business Continuity Plan details and will continue to detail robust arrangements 

that are reasonable and proportionate to:  

 6.1.1  the criticality of this Contract to the Authority; and  

 6.1.2  the size and scope of the Supplier’s business operations,  

regarding continuity of the supply of the Goods and the provision of the Services 

during and following a Business Continuity Event.  

6.2 The Supplier shall test its Business Continuity Plan at reasonable intervals, and in any 

event no less than once every twelve (12) months or such other period as may be 

agreed between the Parties taking into account the criticality of this Contract to the 

Authority and the size and scope of the Supplier’s business operations.  The Supplier 

shall promptly provide to the Authority, at the Authority’s written request, copies of its 

Business Continuity Plan, reasonable and proportionate documentary evidence that 

the Supplier tests its Business Continuity Plan in accordance with the requirements of 

this Clause 6.2 of this Schedule 2 of these Call-off Terms and Conditions and 

reasonable and proportionate information regarding the outcome of such tests.  The 

Supplier shall provide to the Authority a copy of any updated or revised Business 

Continuity Plan within fourteen (14) Business Days of any material update or revision 

to the Business Continuity Plan.  

6.3 Should a Business Continuity Event occur at any time, the Supplier shall implement and 

comply with its Business Continuity Plan and provide regular written reports to the 

Authority on such implementation.  

6.4 During and following a Business Continuity Event, the Supplier shall use reasonable 

endeavours to continue to supply the Goods and provide the Services in accordance 

with this Contract.  

 7  The Authority’s obligations  

7.1 Subject to the Supplier supplying the Goods and providing the Services in accordance with 

this Contract, the Authority will pay the Supplier for the Goods and Services in 

accordance with Clause 9 of this Schedule 2 of these Call-off Terms and Conditions.  

7.2 The Authority shall, as appropriate, provide copies of or give the Supplier access to such 

of the Policies that are relevant to the supply of the Goods and the provision of the 

Services.  
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 7.3  The Authority shall comply with the Authority’s Obligations.  

7.4 The Authority shall provide the Supplier with any reasonable and proportionate cooperation 

necessary to enable the Supplier to comply with its obligations under this Contract. The 

Supplier shall at all times provide reasonable advance written notification to Authority 

of any such cooperation necessary in circumstances where such cooperation will 

require the Authority to plan for and/or allocate specific resources in order to provide 

such cooperation.  

 8  Contract management  

8.1 Each Party shall appoint and retain a Contract Manager who shall be the primary point of 

contact for the other Party in relation to matters arising from this Contract.  Should the 

Contract Manager be replaced, the Party replacing the Contract Manager shall 

promptly inform the other Party in writing of the name and contact details for the new 

Contract Manager.  Any Contract Manager appointed shall be of sufficient seniority and 

experience to be able to make decisions on the day to day operation of the Contract.  

The Supplier confirms and agrees that it will be expected to work closely and cooperate 

fully with the Authority’s Contract Manager.  

8.2 Each Party shall ensure that its representatives (to include, without limitation, its Contract 

Manager) shall attend review meetings on a regular basis to review the performance 

of the Supplier under this Contract and to discuss matters arising generally under this 

Contract.  Each Party shall ensure that those attending such meetings have the 

authority to make decisions regarding the day to day operation of the Contract.  Review 

meetings shall take place at the frequency specified in the Specification and Tender 

Response Document.  Should the Specification and Tender Response Document not 

state the frequency, then the first such meeting shall take place on a date to be agreed 

on or around the end of the first month after the Commencement Date.  Subsequent 

meetings shall take place at monthly intervals or as may otherwise be agreed in writing 

between the Parties.  

8.3 Two weeks prior to each review meeting (or at such time and frequency as may be 

specified in the Specification and Tender Response Document) the Supplier shall 

provide a written contract management report to the Authority regarding the supply of 

the Goods, the provision of the Services and the operation of this Contract. Unless 

otherwise agreed by the Parties in writing, such contract management report shall 

contain:  

8.3.1 details of the performance of the Supplier when assessed in accordance with 

the KPIs since the last such performance report;  

8.3.2 details of any complaints by the Authority regarding the supply of Goods or 

provision of Services and any complaints from or on behalf of patients 

or other service users, their nature and the way in which the Supplier 
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has responded to such complaints since the last review meeting written 

report;  

8.3.3 the information specified in the Specification and Tender Response 

Document;  

8.3.4 a status report in relation to the implementation of any current Remedial 

Proposals by either Party; and  

8.3.5 such other information as reasonably required by the Authority.  

8.4 Unless specified otherwise in the Specification and Tender Response Document, the 

Authority shall take minutes of each review meeting and shall circulate draft minutes to 

the Supplier within a reasonable time following such review meeting.  The Supplier 

shall inform the Authority in writing of any suggested amendments to the minutes within  

five (5) Business Days of receipt of the draft minutes.  If the Supplier does not respond 

to the Authority within such five (5) Business Days the minutes will be deemed to be 

approved.  Where there are any differences in interpretation of the minutes, the Parties 

will use their reasonable endeavours to reach agreement.  If agreement cannot be 

reached the matter shall be referred to, and resolved in accordance with, the dispute 

resolution process set out in Clause 5 of the Key Provisions and Clause 22.3 of this 

Schedule 2 of these Call-off Terms and Conditions.  

8.5 The Supplier shall provide such management information as the Authority may request 

from time to time within seven (7) Business Days of the date of the request. The 

Supplier shall supply the management information to the Authority in such form as may 

be specified by the Authority and, where requested to do so, the Supplier shall also 

provide such management information to another Contracting Authority, whose role it 

is to: (a) analyse such management information in accordance with UK government 

policy (to include, without limitation, for the purposes of analysing public sector 

expenditure and planning future procurement activities); or (b) manage the Framework 

Agreement with the Supplier (“Third Party Body”). The Supplier confirms and agrees 

that the Authority may itself provide the Third Party Body with management information 

relating to the Goods and Services purchased, any payments made under this 

Contract, and any other information relevant to the operation of this Contract.  

8.6 Upon receipt of management information supplied by the Supplier to the Authority and/or 

the Third Party Body, or by the Authority to the Third Party Body, the Parties hereby 

consent to the Third Party Body and the Authority:  

8.6.1 storing and analysing the management information and producing statistics; 

and  

8.6.2 sharing the management information or any statistics produced using the 

management information with any other Contracting Authority.  
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8.7 If the Third Party Body and/or the Authority shares the management information or any 

other information provided under Clause 8.6 of this Schedule 2 of these Call-off Terms 

and Conditions, any Contracting Authority receiving the management information shall, 

where such management information is subject to obligations of confidence under this 

Contract and such management information is provided direct by the Authority to such 

Contracting Authority, be informed of the confidential nature of that information by the 

Authority and shall be requested by the Authority not to disclose it to any body that is 

not a Contracting Authority (unless required to do so by Law).  

8.8 The Authority may make changes to the type of management information which the 

Supplier is required to supply and shall give the Supplier at least one (1) month’s written 

notice of any changes.  

 9  Price and payment  

9.1 The Contract Price shall be calculated  in accordance with the provisions of the Framework 

Agreement, as confirmed in the Order Form.  

9.2 Unless otherwise stated in the Framework Agreement and/or the Order Form, the Contract 

Price:  

9.2.1 subject to clause 9.2A, shall remain fixed during the Term; and  

9.2.2 in respect of the Goods, is the entire price payable by the Authority to the 

Supplier in respect of the provision of the Goods and includes, without 

limitation:  

(i) packaging, packing materials, addressing, labelling, loading, 

delivery to and unloading at the delivery location, the cost of any 

import or export licences, all appropriate taxes (excluding VAT), 

duties and tariffs, any expenses arising from import and export 

administration, any installation costs and associated works, the 

costs of all associated documentation and information supplied or 

made accessible to the Authority in any media, and any training in 

relation to the use, storage, handling or operation of the Goods;  

(ii) any royalties, licence fees or similar expenses in respect of the 

making, use or exercise by the Supplier of any Intellectual Property 

Rights for the purposes of performing this Contract, and any licence 

rights granted to the Authority in accordance with Clause 11 of this 

Schedule 2 of these Call-off Terms and Conditions; and  

(iii) costs and expenses in relation to supplies and materials used by the 

Supplier or any third party in the manufacture of the Goods, and any 

other costs incurred by the Supplier in association with the 

manufacture, supply or installation of the Goods; and  
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9.2.3 in respect of the Services:  

(i) shall be payable from the Actual Services Commencement Date; 

and  

(ii) is the entire price payable by the Authority to the Supplier in respect 

of the Services and includes, without limitation, any royalties, 

licence fees, supplies and all consumables used by the Supplier, 

travel costs, accommodation expenses, the cost of Staff and all 

appropriate taxes (excluding VAT), duties and tariffs and any 

expenses arising from import and export administration.   

 9.3  Unless stated otherwise in the Framework Agreement and/or the Order Form:  

9.3.1 where the Framework Agreement and/or the Order Form confirms that the 

payment profile for this Contract  is monthly in arrears, the Supplier shall 

invoice the Authority, within fourteen (14) days of the end of each calendar 

month, the Contract Price in respect of the Goods supplied or the Services 

provided in compliance with this Contract in the preceding calendar month; 

or  

9.3.2 where Clause 9.3.1 of this Schedule 2 of these Call-off Terms and 

Conditions does not apply, the Supplier shall invoice the Authority for the 

Goods or Services at any time following completion of the supply of the 

Goods or the provision of the Services in compliance with this Contract.  

Each invoice shall contain such information and be addressed to such individual as 

the Authority may inform the Supplier from time to time.  

9.4 The Contract Price is exclusive of VAT, which, if properly chargeable, the Authority 

shall pay at the prevailing rate subject to receipt from the Supplier of a valid and 

accurate VAT invoice. Such VAT invoices shall show the VAT calculations as a 

separate line item.  

9.5 Where the Contract Price is or may become subject to any pricing requirements of any 

voluntary and/or statutory pricing regulation schemes, the Parties shall comply with 

such pricing requirements as required by Law from time to time and specifically as 

required by the statutory pricing regulation scheme (and any future regulation) or to the 

extent applicable to the Supplier from time to time as an industry member of a voluntary 

scheme, including any reductions in price by reason of the application of such 

schemes.  

9.6 The Authority shall verify and pay each valid and undisputed invoice received in 

accordance with Clause 9.3 of this Schedule 2 of these Call off Terms and Conditions 

within thirty (30) days of receipt of such invoice at the latest. However, the Authority 

shall use its reasonable endeavours to pay such undisputed invoices sooner in 
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accordance with any applicable government prompt payment targets. If there is undue 

delay in verifying the invoice in accordance with this Clause 9.6 of this Schedule 2, the 

invoice shall be regarded as valid and undisputed for the purposes this Clause 9.6 after 

a reasonable time has passed.    

9.7 Where the Authority raises a query with respect to an invoice the Parties shall liaise 

with each other and agree a resolution to such query within thirty (30) days of the query 

being raised.  If the Parties are unable to agree a resolution within thirty (30) days the 

query shall be referred to dispute resolution in accordance with Clause 22 of this 

Schedule 2 of these Call off Terms and Conditions. For the avoidance of doubt, the 

Authority shall not be in breach of any of any of its payment obligations under this 

Contract in relation to any queried or disputed invoice sums unless the process referred 

to in this Clause 9.7 of this Schedule 2 of these Call-off Terms and Conditions has been 

followed and it has been determined that the queried or disputed invoice amount is 

properly due to the Supplier and the Authority has then failed to pay such sum within a 

reasonable period following such determination.  

9.8 The Supplier shall pay to the Authority any service credits and/or other sums and/or 

deductions (to include, without limitation, deductions relating to a reduction in the 

Contract Price) that may become due in accordance with the provisions of the 

Specification and Tender Response Document and/or the Order Form.  For the 

avoidance of doubt, the Authority may invoice the Supplier for such sums or deductions 

at any time in the event that they have not automatically been credited to the Authority 

in accordance with the provisions of the Specification and Tender Response Document 

and/or Order Form. Such invoice shall be paid by the Supplier within 30 days of the 

date of such invoice.   

9.9 The Authority reserves the right to set-off:  

9.9.1 any monies due to the Supplier from the Authority as against any monies 

due to the Authority from the Supplier under this Contract; and  

9.9.2 any monies due to the Authority from the Supplier as against any monies 

due to the Supplier from the Authority under this Contract.  

9.10 Where the Authority is entitled to receive any sums (including, without limitation, any 

costs, charges or expenses) from the Supplier under this Contract, the Authority may 

invoice the Supplier for such sums. Such invoices shall be paid by the Supplier within 

30 days of the date of such invoice.   

9.11 If a Party fails to pay any undisputed sum properly due to the other Party under this 

Contract, the Party due such sum shall have the right to charge interest on the overdue 

amount at the applicable rate under the Late Payment of Commercial Debts (Interest) 

Act 1998, accruing on a daily basis from the due date up to the date of actual payment, 

whether before or after judgment.   
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 10  Warranties  

 10.1  The Supplier warrants and undertakes that:  

10.1.1 it shall comply with the Framework Agreement;   

10.1.2 the Goods shall be suitable for the purposes and/or treatments as referred 

to in the Specification and Tender Response Document, be of 

satisfactory quality, fit for their intended purpose and shall comply with 

the standards and requirements set out in this Contract;  

10.1.3 unless otherwise confirmed by the Authority in writing (to include, without 

limitation, as part of the Specification and Tender Response 

Document), it will ensure that the Goods and any products purchased 

by the Supplier partially or wholly for the purpose of providing the 

services comply with requirements five (5) to eight (8), as set out in 

Annex 1 of the Cabinet Office Procurement Policy Note – Implementing 

Article 6 of the Energy Efficiency Directive (Action Note 07/14 3rd June 

2014), to the extent such requirements apply to the relevant Goods;  

10.1.4 it shall ensure that prior to actual delivery to the Authority the Goods are 

manufactured, stored and/or distributed using reasonable skill and care 

and in accordance with Good Industry Practice;  

10.1.5 without prejudice to the generality of the warranty at 10.1.4 of this Schedule 

2 of these Call-off Terms and Conditions, it shall ensure that, the Goods 

are manufactured, stored and/or distributed in accordance with good 

manufacturing practice and/or good warehousing practice and/or good 

distribution practice, as may be defined under any Law, Guidance 

and/or Good Industry Practice relevant to the Goods, and in 

accordance with any specific instructions of the manufacturer of the 

Goods;  

10.1.6 it shall ensure that all facilities used in the manufacture, storage and 

distribution of the Goods are kept in a state and condition necessary to 

enable the Supplier to comply with its obligations in accordance with 

this Contract;  

10.1.7 it has, or the manufacturer of the Goods has, manufacturing and 

warehousing capacity sufficient to comply with its obligations under 

this Contract;  

10.1.8 it will ensure sufficient stock levels to comply with its obligations under this 

Contract;  

10.1.9 it shall ensure that the transport and delivery of the Goods mean that they 

are delivered in good and useable condition;  
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10.1.10 where the Goods are required to be stored at a certain temperature, it shall 

provide, or shall procure the provision of, complete and accurate 

temperature records for each delivery of the Goods during the period 

of transport and/or storage of the Goods from the point of manufacture 

to the point of delivery to the Authority;  

10.1.11 where there is any instruction information, including without limitation 

patient information leaflets, that accompany the Goods, it shall provide 

a sufficient number of copies to the Authority and provide updated 

copies should the instruction information change at any time during the 

Term;  

10.1.12 all Goods delivered to the Authority shall comply with any shelf life 

requirements set out in the Specification and Tender Response 

Document;  

10.1.13 it shall not make any significant changes to the Goods without the prior 

written consent of the Authority, such consent not to be unreasonably 

withheld or delayed;  

10.1.14 any equipment it uses in the manufacture, delivery, or installation of the 

Goods shall comply with all relevant Law and Guidance, be fit for its 

intended purpose and maintained fully in accordance with the 

manufacturer’s specification;  

10.1.15 it has and shall as relevant maintain all rights, consents, authorisations, 

licences and accreditations required to supply the Goods;  

10.1.16 it has, and shall ensure its Staff shall have, and shall maintain throughout 

the Term, all appropriate licences and registrations with the relevant 

bodies to fulfil its obligations under this Contract;  

 10.1.17  it has all rights, consents, authorisations, licences and accreditations  

required to provide the Services and shall maintain such consents, 

authorisations, licences and accreditations throughout the Term;  

10.1.18 it has and shall maintain a properly documented system of quality controls 

and processes covering all aspects of its obligations under this 

Contract and/or under Law and/or Guidance and shall at all times 

comply with such quality controls and processes;  

10.1.19 it shall not make any significant changes to its system of quality controls 

and processes in relation to the Goods and Services without notifying 

the Authority in writing at least twenty one (21) days in advance of such 

change (such notice to include the details of the consequences which 

follow such change being implemented);  
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10.1.20 where any act of the Supplier requires the notification to and/or approval 

by any regulatory or other competent body in accordance with any Law 

and Guidance, the Supplier shall comply fully with such notification 

and/or approval requirements;  

10.1.21 not used;   

10.1.22 it will comply with all Law, Guidance, Policies and the Supplier Code of 

Conduct in so far as is relevant to the supply of the Goods and/or the 

provision of the Services;  

10.1.23 it will provide the Services using reasonable skill and care and in 

accordance with Good Industry Practice and shall fulfil all requirements 

of this Contract using appropriately skilled, trained and experienced  

staff;  

10.1.24 unless otherwise set out in the Specification and Tender Response 

Document and/or as otherwise agreed in writing by the Parties, it has 

and/or shall procure all resources, equipment, consumables and other 

items and facilities required to provide the Services;  

10.1.25 without limitation to the generality of Clause 10.1.22 of this Schedule 2 of 

these Call-off Terms and Conditions, it shall comply with all health and 

safety processes, requirements safeguards, controls, and training 

obligations in accordance with its own operational procedures, Law, 

Guidance, Policies, Good Industry Practice, the requirements of the 

Specification and Tender Response Document and any notices or 

instructions given to the Supplier by the Authority and/or any competent 

body, as relevant to the supply of the Goods, the provision of the 

Services and the Supplier’s access to the Premises and Locations in 

accordance with this Contract;  

10.1.26 without prejudice to any specific notification requirements set out in this 

Contract, it will promptly notify the Authority of any health and safety 

hazard which has arisen, or the Supplier is aware may arise, in 

connection with the Goods and/or the performance of the Services and 

take such steps as are reasonably necessary to ensure the health and 

safety of persons likely to be affected by such hazards;  

10.1.27 any equipment it uses in the provision of the Services shall comply with all 

relevant Law and Guidance, be fit for its intended purpose and  

maintained fully in accordance with the manufacturer’s specification 

and shall remain the Supplier’s risk and responsibility at all times;  
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10.1.28  it shall use Good Industry Practice to ensure that any information and 

communications technology systems and/or related hardware and/or 

software it uses are free from corrupt data, viruses, worms and any 

other computer programs or code which might cause harm or 

disruption to the Authority’s information and communications 

technology systems;  

10.1.29 it shall: (i) comply with all relevant Law and Guidance and shall use Good 

Industry Practice to ensure that there is no slavery or human trafficking in 

its supply chains; and (ii) notify the Authority immediately if it becomes 

aware of any actual or suspected incidents of slavery or human trafficking 

in its supply chains;  

10.1.30 it shall at all times conduct its business in a manner that is consistent with 

any anti-slavery Policy of the Authority and shall provide to the 

Authority any reports or other information that the Authority may 

request as evidence of the Supplier’s compliance with this Clause 

10.1.30 and/or as may be requested or otherwise required by the 

Authority in accordance with its anti-slavery Policy;  

10.1.31 it will fully and promptly respond to all requests for information and/or 

requests for answers to questions regarding this Contract, the Goods, 

the provision of the Services, any complaints and any Disputes at the 

frequency, in the timeframes and in the format as requested by the 

Authority from time to time (acting reasonably);  

10.1.32 all information included within the Supplier’s responses to any documents 

issued by the Authority as part of the procurement relating to the award 

of this Contract (to include, without limitation, as referred to in the 

Specification and Tender Response Document and/or Order Form) and 

all accompanying materials is accurate;  

10.1.33 it has the right and authority to enter into this Contract and that it has the 

capability and capacity to fulfil its obligations under this Contract;  

10.1.34 it is a properly constituted entity and it is fully empowered by the terms of 

its constitutional documents to enter into and to carry out its obligations 

under this Contract and the documents referred to in this Contract;  

10.1.35 all necessary actions to authorise the execution of and performance of its 

obligations under this Contract have been taken before such execution;  

 10.1.36  there are no pending or threatened actions or proceedings before any  

court or administrative agency which would materially adversely affect 

the financial condition, business or operations of the Supplier;  
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10.1.37 there are no material agreements existing to which the Supplier is a party 

which prevent the Supplier from entering into or complying with this 

Contract;  

10.1.38 it has and will continue to have the capacity, funding and cash flow to meet 

all its obligations under this Contract; and  

10.1.39 it has satisfied itself as to the nature and extent of the risks assumed by it 

under this Contract and has gathered all information necessary to 

perform its obligations under this Contract and all other obligations 

assumed by it.  

10.2 Where the sale, manufacture, assembly, importation, storage, distribution, supply, 

delivery, or installation of the Goods under this Contract relates to medical devices 

and/or medicinal products (both as defined under any relevant Law and Guidance), the 

Supplier warrants and undertakes that it will comply with any such Law and Guidance 

relating to such activities in relation to such medical devices and/or medicinal products. 

In particular, but without limitation, the Supplier warrants that:  

10.2.1 at the point such Goods are supplied to the Authority, all such Goods which are 

medical devices shall have valid CE marking as required by Law and 

Guidance and that all relevant marking, authorisation, registration, approval 

and documentation requirements as required under Law and Guidance 

relating to the sale, manufacture, assembly, importation, storage, 

distribution, supply, delivery, or installation of such Goods shall have been 

complied with.  Without limitation to the foregoing provisions of this Clause 

10.2 of this Schedule 2 of these Call-off Terms and Conditions, the Supplier 

shall, upon written request from the Authority, make available to the Authority 

evidence of the grant of such valid CE marking, and evidence of any other 

authorisations, registrations, approvals or documentation required;  

10.2.2 at the point such Goods are supplied to the Authority, all such Goods which are 

medicinal products shall have a valid marketing authorisation as required by 

Law and Guidance in order to supply the Goods to the Authority and that all 

relevant authorisation, labelling, registration, approval and documentation 

requirements as required under Law and Guidance relating to the sale, 

manufacture, assembly, importation, storage, distribution, supply or delivery 

of such Goods shall have been complied with.  Without limitation to the 

foregoing provisions of this Clause 10.2 of this Schedule 2 of these Call-off 

Terms and Conditions, the Supplier shall, upon written request from the 

Authority, make available to the Authority evidence of the grant of any 

required valid marketing authorisation, and evidence of any other 

authorisations, labelling, registrations, approvals or documentation required; 

and  
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10.2.3 it shall maintain, and no later than any due date when it would otherwise expire, 

obtain a renewal of, any authorisation, registration or approval (including 

without limitation CE marking and/or marketing authorisation) required in 

relation to the Goods in accordance with Law and Guidance until such time 

as the Goods expire or the Authority notifies the Supplier in writing  

that it has used or disposed of all units of the Goods supplied under this 

Contract.  

10.3 If the Supplier is in breach of Clause 10.2 of this Schedule 2 of these Call-off Terms and 

Conditions, then, without prejudice to any other right or remedy of the Authority, the 

Authority shall be entitled to reject and/or return the Goods and the Supplier shall, 

subject to Clause 13.2 of this Schedule 2 of these Call-off Terms and Conditions, 

indemnify and keep the Authority indemnified against, any loss, damages, costs, 

expenses (including without limitation legal costs and expenses), claims or 

proceedings suffered or incurred by the Authority as a result of such breach.  

10.4 The Supplier agrees to use reasonable endeavours to assign to the Authority upon 

request the benefit of any warranty, guarantee or similar right which it has against any 

third party manufacturer or supplier of the Goods in full or part.  

10.5 The Supplier warrants that all information, data and other records and documents 

required by the Authority as set out in the Specification and Tender Response 

Document shall be submitted to the Authority in the format and in accordance with any 

timescales set out in the Specification and Tender Response Document.  

10.6 Without prejudice to the generality of Clause 10.5 of this Schedule 2 of these Call-off 

Terms and Conditions, the Supplier acknowledges that a failure by the Supplier to 

submit accurate invoices and other information on time to the Authority may result in 

the commissioner of health services, or other entity responsible for reimbursing costs 

to the Authority, delaying or failing to make relevant payments to the Authority. 

Accordingly, the Supplier warrants that it shall submit accurate invoices and other 

information on time to the Authority.  

10.7 The Supplier warrants and undertakes to the Authority that it shall comply with any 

eProcurement Guidance as it may apply to the Supplier and shall carry out all 

reasonable acts required of the Supplier to enable the Authority to comply with such 

eProcurement Guidance.  

10.8 The Supplier warrants and undertakes to the Authority that, as at the Commencement 

Date, it has notified the Authority in writing of any Occasions of Tax Non-Compliance 

or any litigation that it is involved in that is in connection with any Occasions of Tax Non 

Compliance. If, at any point during the Term, an Occasion of Tax Non-Compliance 

occurs, the Supplier shall:  
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10.8.1  notify the Authority in writing of such fact within five (5) Business Days of its 

occurrence; and  

 10.8.2  promptly provide to the Authority:  

(i) details of the steps which the Supplier is taking to address the 

Occasion of Tax Non-Compliance and to prevent the same from 

recurring, together with any mitigating factors that it considers 

relevant; and  

(ii) such other information in relation to the Occasion of Tax 

NonCompliance as the Authority may reasonably require.  

10.9 The Supplier further warrants and undertakes to the Authority that it will inform the 

Authority in writing immediately upon becoming aware that any of the warranties set 

out in Clause 10 of this Schedule 2 of these Call-off Terms and Conditions have been 

breached or there is a risk that any warranties may be breached.  

10.10 Any warranties provided under this Contract are both independent and cumulative and 

may be enforced independently or collectively at the sole discretion of the enforcing 

Party.  

 11  Intellectual property  

11.1 Unless specified otherwise in the Specification and Tender Response Document, the 

Supplier hereby grants to the Authority, for the life of the use of Supplier branded Goods 

by the Authority, an irrevocable, royalty-free, non-exclusive licence of any Intellectual 

Property Rights required for the purposes of receiving and using, and to the extent 

necessary to receive and use, the Goods (to include any associated technical or other 

documentation and information supplied or made accessible to the Authority in any 

media) in accordance with this Contract.  

11.2 Unless specified otherwise in the Specification and Tender Response Document, the 

Supplier hereby grants to the Authority, for the life of the use by the Authority of any 

deliverables, material or any other output supplied to the Authority in any format as part 

of the Services, an irrevocable, royalty-free, non-exclusive licence to use, modify, adapt 

or enhance such items in the course of the Authority’s normal business operations. For 

the avoidance of doubt, unless specified otherwise in any Key Provisions and/or the 

Specification and Tender Response Document, the Authority shall have no rights to 

commercially exploit (e.g. by selling to third parties) any deliverables, matter or any 

other output supplied to the Authority in any format as part of the Services.  

 12  Indemnity  

12.1 The Supplier shall be liable to the Authority for, and shall indemnify and keep the Authority 

indemnified against, any loss, damages, costs, expenses (including without limitation 

legal costs and expenses), claims or proceedings in respect of:  

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A - (January 2018) Version 6.1   

224  

  

  

  

12.1.1  any injury or allegation of injury to any person, including injury resulting in 

death;  

 12.1.2  any loss of or damage to property (whether real or personal);  

12.1.3 any breach of Clause 10.1.20 and/or Clause 11 of this Schedule 2 of these 

Call-off Terms and Conditions; and/or  

12.1.4  any failure by the Supplier to commence the delivery of the Services by the 

Services Commencement Date;  

that arise or result from the Supplier’s negligent acts or omissions or breach of 

contract in connection with the performance of this Contract including the supply of 

Goods and provision of the Services, except to the extent that such loss, damages, 

costs, expenses (including without limitation legal costs and expenses), claims or 

proceedings have been caused by any act or omission by, or on behalf of, or in 

accordance with the instructions of, the Authority.  

12.2 Liability under Clauses 12.1.1, 12.1.3 and 17.13 of this Schedule 2 of these Call-off Terms 

and Conditions and Clause 2.6 of Schedule 3 of these Call-off Terms and Conditions 

shall be unlimited. Liability under Clauses 3.9.4, 10.3, 12.1.2 and 12.1.4 of this 

Schedule 2 of these Call-off Terms and Conditions shall be subject to the limitation of 

liability set out in Clause 13 of this Schedule 2 of these Call-off Terms and Conditions.  

12.3 In relation to all third party claims against the Authority, which are the subject of any 

indemnity given by the Supplier under this Contract, the Authority shall use its 

reasonable endeavours, upon a written request from the Supplier, to transfer the 

conduct of such claims to the Supplier unless restricted from doing so. Such restrictions 

may include, without limitation, any restrictions:  

12.3.1 relating to any legal, regulatory, governance, information governance, or 

confidentiality obligations on the Authority; and/or  

12.3.2  relating to the Authority’s membership of any indemnity and/or risk pooling 

arrangements.  

Such transfer shall be subject to the Parties agreeing appropriate terms for such 

conduct of the third party claim by the Supplier (to include, without limitation, the right 

of the Authority to be informed and consulted on the ongoing conduct of the claim 

following such transfer and any reasonable cooperation required by the Supplier from 

the Authority).  

 13  Limitation of liability  

 13.1  Nothing in this Contract shall exclude or restrict the liability of either Party:  

13.1.1 for death or personal injury resulting from its negligence;  
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13.1.2 for fraud or fraudulent misrepresentation; or  

13.1.3 in any other circumstances where liability may not be limited or excluded 

under any applicable law.  

13.2 Subject to Clauses 12.2, 13.1, 13.3 and 13.5 of this Schedule 2 of these Call-off Terms 

and Conditions, the total liability of each Party to the other under or in connection with 

this Contract whether arising in contract, tort, negligence, breach of statutory duty or 

otherwise shall be limited in aggregate to the greater of: (a) five million GBP 

(£5,000,000); or (b) one hundred and twenty five percent (125%) of the total Contract 

Price paid or payable by the Authority to the Supplier for the Goods and Services.  

13.3 There shall be no right to claim losses, damages and/or other costs and expenses under 

or in connection with this Contract whether arising in contract (to include, without 

limitation, under any relevant indemnity), tort, negligence, breach of statutory duty or 

otherwise to the extent that any losses, damages and/or other costs and expenses 

claimed are in respect of lost goodwill or reputation, loss of production, loss of business 

opportunity or are in respect of indirect loss of any nature suffered or alleged. For the 

avoidance of doubt, without limitation, the Parties agree that for the purposes of this 

Contract the following costs, expenses and/or loss of income shall be direct 

recoverable losses (to include under any relevant indemnity) provided such costs, 

expenses and/or loss of income are properly evidenced by the claiming Party:  

13.3.1 extra costs incurred purchasing replacement or alternative Goods and 

Services;  

13.3.2 costs incurred in relation to any product recall;  

13.3.3 costs associated with advising, screening, testing, treating, retreating or 

otherwise providing healthcare to patients;  

13.3.4 the costs of extra management time; and/or  

13.3.5 loss of income due to an inability to provide health care services,  

in each case to the extent to which such costs, expenses and/or loss of income arise 

or result from the other Party’s breach of contract, negligent act or omission, breach 

of statutory duty, and/or other liability under or in connection with this Contract.  

13.4 Each Party shall at all times take all reasonable steps to minimise and mitigate any loss 

for which that Party is entitled to bring a claim against the other pursuant to this 

Contract.  

13.5  If the total Contract Price paid or payable by the Authority to the Supplier over the Term:  

13.5.1 is less than or equal to one million pounds (£1,000,000), then the figure of 

five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 of 
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these Call-off Terms and Conditions shall be replaced with one million 

pounds (£1,000,000);  

13.5.2 is less than or equal to three million pounds (£3,000,000) but greater than 

one million pounds (£1,000,000), then the figure of five million pounds 

(£5,000,000) at Clause 13.2 of this Schedule 2 of these Call-off Terms 

and Conditions shall be replaced with three million pounds 

(£3,000,000);  

13.5.3 is equal to, exceeds or will exceed ten million pounds (£10,000,000), but is 

less than fifty million pounds (£50,000,000), then the figure of five 

million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 of these 

Call-off Terms and Conditions shall be replaced with ten million pounds 

(£10,000,000) and the figure of one hundred and twenty five percent 

(125%) at Clause 13.2 of this Schedule 2 of these Call-off Terms and 

Conditions shall be deemed to have been deleted and replaced with 

one hundred and fifteen percent (115%); and  

13.5.4 is equal to, exceeds or will exceed fifty million pounds (£50,000,000), then 

the figure of five million pounds (£5,000,000) at Clause 13.2 of this  

Schedule 2 of these Call-off Terms and Conditions shall be replaced 

with fifty million pounds (£50,000,000) and the figure of one hundred 

and twenty five percent (125%) at Clause 13.2 of this Schedule 2 of 

these Call-off Terms and Conditions shall be deemed to have been 

deleted and replaced with one hundred and five percent (105%).  

13.6 Clause 13 of this Schedule 2 of these Call-off Terms and Conditions shall survive the 

expiry of or earlier termination of this Contract for any reason.  

 14  Insurance  

14.1 Subject to Clauses 14.2 and 14.3 of this Schedule 2 of these Call-off Terms and 

Conditions and unless otherwise confirmed in writing by the Authority, as a minimum 

level of protection, the Supplier shall put in place and/or maintain in force at its own 

cost with a reputable commercial insurer, insurance arrangements in respect of 

employer’s liability, public liability, product liability and professional indemnity in 

accordance with Good Industry Practice with the minimum cover per claim of the 

greater of five million pounds (£5,000,000) or any sum as required by Law unless 

otherwise agreed with the Authority in writing. These requirements shall not apply to 

the extent that the Supplier is a member and maintains membership of each of the 

indemnity schemes run by the NHS Litigation Authority.  

14.2 Without limitation to any insurance arrangements as required by Law, the Supplier shall 

put in place and/or maintain the different types and/or levels of indemnity arrangements 

specified in the Framework Agreement, if any.  
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14.3 Provided that the Supplier maintains all indemnity arrangements required by Law, the 

Supplier may self insure in order to meet other relevant requirements referred to at 

Clauses 14.1 and 14.2 of this Schedule 2 of these Call-off Terms and Conditions on 

condition that such self insurance arrangements offer the appropriate levels of 

protection and are approved by the Authority in writing prior to the Commencement 

Date.  

14.4 The amount of any indemnity cover and/or self insurance arrangements shall not relieve 

the Supplier of any liabilities under this Contract. It shall be the responsibility of the 

Supplier to determine the amount of indemnity and/or self insurance cover that will be 

adequate to enable it to satisfy its potential liabilities under this Contract. Accordingly, 

the Supplier shall be liable to make good any deficiency if the proceeds of any 

indemnity cover and/or self insurance arrangement is insufficient to cover the 

settlement of any claim.  

14.5 The Supplier warrants that it shall not take any action or fail to take any reasonable action 

or (in so far as it is reasonable and within its power) permit or allow others to take or 

fail to take any action, as a result of which its insurance cover may be rendered void, 

voidable, unenforceable, or be suspended or impaired in whole or in part, or which may 

otherwise render any sum paid out under such insurances repayable in whole or in 

part.  

14.6 The Supplier shall from time to time and in any event within five (5) Business Days of 

written demand provide documentary evidence to the Authority that insurance 

arrangements taken out by the Supplier pursuant to Clause 14 of this Schedule 2 of  

these Call-off Terms and Conditions and/or the provisions of the Framework 

Agreement are fully maintained and that any premiums on them and/or contributions 

in respect of them (if any) are fully paid.  

14.7 Upon the expiry or earlier termination of this Contract, the Supplier shall ensure that any 

ongoing liability it has or may have arising out of this Contract shall continue to be the 

subject of appropriate indemnity arrangements for the period of twenty one (21) years 

from termination or expiry of this Contract or until such earlier date as that liability may 

reasonably be considered to have ceased to exist.  

 15  Term and termination  

15.1 This Contract shall commence on the Commencement Date and, unless terminated  

earlier in accordance with the terms of this Contract or the general law, shall continue 

until the end of the Term.  

 15.2  The Authority:   

15.2.1 subject to Clause 15.2.2 of this 0 of these Call-off Terms and Conditions 

shall be entitled to extend the Term on one or more occasions by giving 
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the Supplier written notice no less than three (3) months prior to the 

date on which this Contract would otherwise have expired, provided 

that the duration of this Contract shall be no longer than the total term 

referred to in the Key Provisions; or  

15.2.2 where the Term or any extension of the Term expires at a date the same 

as or after expiry of the Framework Agreement (including any 

extensions of the Framework Agreement in accordance with its terms), 

shall only be entitled to extend the Term with the prior written 

agreement of the Supplier, such agreement not to be unreasonably 

withheld or delayed.    

15.3 In the case of a breach of any of the terms of this Contract by either Party that is capable 

of remedy (including, without limitation any breach of any KPI and, subject to Clause 

9.7 of this Schedule 2 of these Call-off Terms and Conditions, any breach of any 

payment obligations under this Contract), the non-breaching Party may, without 

prejudice to its other rights and remedies under this Contract, issue a Breach Notice 

and shall allow the Party in breach the opportunity to remedy such breach in the first 

instance via a remedial proposal put forward by the Party in breach (“Remedial 

Proposal”) before exercising any right to terminate this Contract in accordance with 

Clause 15.4(ii) of this Schedule 2 of these Call-off Terms and Conditions. Such 

Remedial Proposal must be agreed with the non-breaching Party (such agreement not 

to be unreasonably withheld or delayed) and must be implemented by the Party in 

breach in accordance with the timescales referred to in the agreed Remedial Proposal. 

Once agreed, any changes to a Remedial Proposal must be approved by the Parties 

in writing. Any failure by the Party in breach to:  

15.3.1 put forward and agree a Remedial Proposal with the non-breaching Party in 

relation to the relevant default or breach within a period of ten (10)  

Business Days (or such other period as the non-breaching Party may  

agree in writing) from written notification of the relevant default or 

breach from the non-breaching Party;  

15.3.2 comply with such Remedial Proposal (including, without limitation, as to its  

timescales for implementation, which shall be thirty (30) days unless 

otherwise agreed between the Parties); and/or  

15.3.3 remedy the default or breach notwithstanding the implementation of such 

Remedial Proposal in accordance with the agreed timescales for 

implementation,  

shall be deemed, for the purposes of Clause 15.4(ii) of this Schedule 2 of these Calloff 

Terms and Conditions, a material breach of this Contract by the Party in breach not 

remedied in accordance with an agreed Remedial Proposal.  
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15.4 Either Party may terminate this Contract by issuing a Termination Notice to the other 

Party if such other Party commits a material breach of any of the terms of this Contract 

which is:  

(i) not capable of remedy; or  

(ii) in the case of a breach capable of remedy, which is not remedied in 

accordance with a Remedial Proposal.  

 15.5  The Authority may terminate this Contract by issuing a Termination Notice to the  

Supplier if:  

15.5.1 the Supplier does not commence supply of the Goods and/or delivery of the 

Services by any Long Stop Date;  

15.5.2 the Supplier, or any third party guaranteeing the obligations of the Supplier 

under this Contract, ceases or threatens to cease carrying on its business; 

suspends making payments on any of its debts or announces an intention to 

do so; is, or is deemed for the purposes of any Law to be, unable to pay its 

debts as they fall due or insolvent; enters into or proposes any composition, 

assignment or arrangement with its creditors generally; takes any step or 

suffers any step to be taken in relation to its winding-up, dissolution, 

administration (whether out of court or otherwise) or reorganisation (by way 

of voluntary arrangement, scheme of arrangement or otherwise) otherwise 

than as part of, and exclusively for the purpose of, a bona fide reconstruction 

or amalgamation; has a liquidator, trustee in bankruptcy, judicial custodian, 

compulsory manager, receiver, administrative receiver, administrator or 

similar officer appointed (in each case, whether out of court or otherwise) in 

respect of it or any of its assets; has any security over any of its assets 

enforced; or any analogous procedure or step is taken in any jurisdiction;  

15.5.3 the Supplier undergoes a change of control within the meaning of sections 

450 and 451 of the Corporation Tax Act 2010 (other than for an intra-group 

change of control) without the prior written consent of the Authority and the 

Authority shall be entitled to withhold such consent if, in the reasonable  

opinion of the Authority, the proposed change of control will have a material 

impact on the performance of this Contract or the reputation of the Authority;  

15.5.4 the Supplier purports to assign, Sub-contract, novate, create a trust in or 

otherwise transfer or dispose of this Contract in breach of Clause 28.1 of this 

Schedule 2 of these Call-off Terms and Conditions;  

15.5.5 pursuant to and in accordance with any termination rights set out in any Key 

Provisions and Clauses 15.6, 23.8; 25.2; 25.4 and 29.2 of this Schedule 2 of 

these Call-off Terms and Conditions; or  
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15.5.6 the warranty given by the Supplier pursuant to Clause 10.8 of this Schedule 

2 of these Call-off Terms and Conditions is materially untrue, the Supplier 

commits a material breach of its obligation to notify the Authority of any 

Occasion of Tax Non-Compliance as required by Clause 10.8 of this 

Schedule 2 of these Call-off Terms and Conditions, or the Supplier fails to 

provide details of proposed mitigating factors as required by Clause 10.8 of 

this Schedule 2 of these Call-off Terms and Conditions that in the reasonable 

opinion of the Authority are acceptable.  

15.6 If the Authority, acting reasonably, has good cause to believe that there has been a 

material deterioration in the financial circumstances of the Supplier and/or any third 

party guaranteeing the obligations of the Supplier under this Contract and/or any 

material Sub-contractor of the Supplier when compared to any information provided to 

and/or assessed by the Authority as part of any procurement process or other due 

diligence leading to the award of this Contract to the Supplier or the entering into a 

Sub-contract by the Supplier, the following process shall apply:  

15.6.1 the Authority may (but shall not be obliged to) give notice to the Supplier 

requesting adequate financial or other security and/or assurances for due 

performance of its material obligations under this Contract on such 

reasonable and proportionate terms as the Authority may require within a 

reasonable time period as specified in such notice;  

15.6.2 a failure or refusal by the Supplier to provide the financial or other security 

and/or assurances requested in accordance with Clause 15.6 of this 

Schedule 2 of these Call-off Terms and Conditions in accordance with any 

reasonable timescales specified in any such notice issued by the Authority 

shall be deemed a breach of this Contract by the Supplier and shall be 

referred to and resolved in accordance with the Dispute Resolution 

Procedure; and  

15.6.3 a failure to resolve such breach in accordance with such Dispute Resolution 

Procedure by the end of the escalation stage of such process (as set out in 

Clause 22.3 of this Schedule 2 of these Call-off Terms and Conditions) shall 

entitle, but shall not compel, the Authority to terminate this Contract in 

accordance with Clause 15.4(i) of this Schedule 2 of these Call-off Terms 

and Conditions.  

In order that the Authority may act reasonably in exercising its discretion in 

accordance with Clause 15.6 of this Schedule 2 of these Call-off Terms and 

Conditions, the Supplier shall provide the Authority with such reasonable and 

proportionate up-to-date financial or other information relating to the Supplier or any 

relevant third party entity upon request.  

15.7 The Authority may terminate this Contract by issuing a Termination Notice to the Supplier 

where:  
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15.7.1 the Contract has been substantially amended to the extent that the Public 

Contracts Regulations 2015 require a new procurement procedure;  

15.7.2 the Authority has become aware that the Supplier should have been 

excluded under Regulation 57(1) or (2) of the Public Contracts Regulations 

2015 from the procurement procedure leading to the award of this Contract;  

15.7.3 the Contract should not have been awarded to the Supplier in view of a 

serious infringement of obligations under European law declared by the 

Court of Justice of the European Union under Article 258 of the Treaty on 

the Functioning of the EU; or  

15.7.4 there has been a failure by the Supplier and/or one its Sub-contractors to 

comply with legal obligations in the fields of environmental, social or labour 

Law. Where the failure to comply with legal obligations in the fields of 

environmental, social or labour Law is a failure by one of the Supplier’s Sub-

contractors, the Authority may request the replacement of such Sub-

contractor and the Supplier shall comply with such request as an alternative 

to the Authority terminating this Contract under this Clause 15.7.4  

15.8 If the Authority novates this Contract to any body that is not a Contracting Authority, 

from the effective date of such novation, the rights of the Authority to terminate this 

Contract in accordance with Clause 15.5.2 to Clause 15.5.4 of this Schedule 2 of these 

Call-off Terms and Conditions shall be deemed mutual termination rights and the 

Supplier may terminate this Contract by issuing a Termination Notice to the entity 

assuming the position of the Authority if any of the circumstances referred to in such 

Clauses apply to the entity assuming the position of the Authority.  

15.9 Within three (3) months of the Commencement Date the Supplier shall develop and 

agree an exit plan with the Authority consistent with the Exit Requirements, which shall 

ensure continuity of the Services on expiry or earlier termination of this Contract. The 

Supplier shall provide the Authority with the first draft of an exit plan within one (1) 

month of the Commencement Date.  The Parties shall review and, as appropriate, 

update the exit plan on each anniversary of the Commencement Date of this Contract.   

If the Parties cannot agree an exit plan in accordance with the timescales set out in this 

Clause 15.9 of this Schedule 2 of these Call-off Terms and Conditions (such agreement 

not to be unreasonably withheld or delayed), such failure to agree shall be deemed a 

Dispute, which shall be referred to and resolved in accordance with the Dispute 

Resolution Procedure.    

 16  Consequences of expiry or early termination of this Contract  

16.1 Subject to the provision set out in Clause 16.5 of this Schedule 2 of these Call-off Terms 

and Conditions, upon expiry or earlier termination of this Contract, the Authority agrees 

to pay the Supplier for:  
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16.1.1 the Goods which have been supplied by the Supplier and not rejected by  

the Authority in accordance with this Contract prior to the expiry or 

earlier termination of this Contract;  and  

16.1.2 the Services which have been completed by the Supplier in accordance 

with this Contract prior to expiry or earlier termination of this Contract.  

16.2 Immediately following expiry or earlier termination of this Contract and/or in accordance 

with any timescales as set out in the agreed exit plan:   

16.2.1 the Supplier shall comply with its obligations under any agreed exit plan;   

16.2.2 all data, excluding Personal Data, documents and records (whether stored 

electronically or otherwise) relating in whole or in part to the Services, 

including without limitation relating to patients or other service users, 

and all other items provided on loan or otherwise to the Supplier by the 

Authority shall be delivered by the Supplier to the Authority provided 

that the Supplier shall be entitled to keep copies to the extent that: (a) 

the content does not relate solely to this Contract; (b) the Supplier is 

required by Law and/or Guidance to keep copies; or (c) the Supplier 

was in possession of such data, documents and records prior to the 

Commencement Date; and  

16.2.3 any Personal Data Processed by the Supplier on behalf of the Authority 

shall be returned to the Authority or destroyed in accordance with the 

relevant provisions of the Data Protection Protocol.    

16.3 The Supplier shall retain all data relating to the provision of the Services that are not 

transferred or destroyed pursuant to Clause 16.2 of this Schedule 2 of these Call-off 

Terms and Conditions for the period set out in Clause 24.1 of this Schedule 2 of these 

Call-off Terms and Conditions.  

16.4 The Supplier shall cooperate fully with the Authority or, as the case may be, any 

replacement supplier during any re-procurement and handover period prior to and 

following the expiry or earlier termination of this Contract.  This cooperation shall extend 

to providing access to all information relevant to the operation of this Contract, as 

reasonably required by the Authority to achieve a fair and transparent reprocurement 

and/or an effective transition without disruption to routine operational requirements.  

16.5 If the Authority terminates the Contract in accordance with Clause 15.5.1 of this Schedule 

2 of these Call-off Terms and Conditions, the Authority shall be entitled to a refund of 

any sums paid under this Contract provided the Authority informs the Supplier in writing 

of its intention to claim such refund no later than thirty (30) days of the effective date of 

such termination. Should the Authority seek a refund in respect of  
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Goods already delivered, the Authority shall return such Goods to the Supplier at the 

Supplier’s written request and at the Supplier’s cost and expense.  

16.6 Immediately upon expiry or earlier termination of this Contract any licence or lease 

entered into in accordance with any Order Form shall automatically terminate.   

16.7 The expiry or earlier termination of this Contract for whatever reason shall not affect any 

rights or obligations of either Party which accrued prior to such expiry or earlier 

termination.  

16.8 The expiry or earlier termination of this Contract shall not affect any obligations which 

expressly or by implication are intended to come into or continue in force on or after 

such expiry or earlier termination.   

16.9 The expiry or earlier termination of the Framework Agreement shall not affect this 

Contract. For the avoidance of doubt, any obligations set out in the Framework 

Agreement that form part of this Contract shall continue to apply for the purposes of 

this Contract notwithstanding any termination of the Framework Agreement.   

 17  Staff information and the application of TUPE at the end of the Contract  

17.1 Upon the day which is no greater than nine (9) months before the expiry of this Contract 

or as soon as the Supplier is aware of the proposed termination of the Contract, the 

Supplier shall, within twenty eight (28) days of receiving a written request from the 

Authority and to the extent permitted by Law, supply to the Authority and keep updated 

all information required by the Authority as to the terms and conditions of employment 

and employment history of any Supplier Personnel (including all employee liability 

information identified in regulation 11 of TUPE) and the Supplier shall warrant such 

information is full, complete and accurate.  

17.2 No later than twenty eight (28) days prior to the Subsequent Transfer Date, the Supplier 

shall or shall procure that any Sub-contractor shall provide a final list to the Successor 

and/or the Authority, as appropriate, containing the names of all the Subsequent 

Transferring Employees whom the Supplier or Sub-contractor expects will transfer to 

the Successor or the Authority and all employee liability information identified in 

regulation 11 of TUPE in relation to the Subsequent Transferring Employees.  

17.3 If the Supplier shall, in the reasonable opinion of the Authority, deliberately not comply 

with its obligations under Clauses 17.1 and 17.2 of this Schedule 2 of these Call-off 

Terms and Conditions, the Authority may withhold payment under Clause 9 of this 

Schedule 2 of these Call-off Terms and Conditions.  

17.4 The Supplier shall be liable to the Authority for, and shall indemnify and keep the Authority 

indemnified against, any loss, damages, costs, expenses (including without limitation 

legal costs and expenses), claims or proceedings that arise or result from any 
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deficiency or inaccuracy in the information which the Supplier is required to provide 

under Clauses 17.1 and 17.2 of this Schedule 2 of these Call-off Terms and Conditions.  

 17.5  Subject to Clauses 17.6 and 17.7 of this Schedule 2 of these Call-off Terms and  

Conditions, during the period of nine (9) months preceding the expiry of this Contract  

or after notice of termination of this Contract has been served by either Party, the 

Supplier shall not, and shall procure that any Sub-contractor shall not, without the prior 

written consent of the Authority, such consent not to be unreasonably withheld or 

delayed:  

17.5.1 make, propose or permit any material changes to the terms and conditions 

of employment or other arrangements of any of the Supplier Personnel;  

17.5.2 increase or seek to increase the emoluments (excluding cost of living 

increases awarded in the ordinary course of business) payable to any 

of the Supplier Personnel;  

17.5.3 replace any of the Supplier Personnel or increase the total number of 

employees providing the Services;  

17.5.4 deploy any person other than the Supplier Personnel to perform the 

Services;  

17.5.5 terminate or give notice to terminate the employment or arrangements of 

any of the Supplier Personnel;  

17.5.6 increase the proportion of working time spent on the Services by any of the 

Supplier Personnel; or  

17.5.7 introduce any new contractual term or customary practice concerning the 

making of any lump sum payment on the termination of employment of 

any of the Supplier Personnel.  

17.6 Clause 17.5 of this Schedule 2 of these Call-off Terms and Conditions shall not prevent 

the Supplier or any Sub-contractor from taking any of the steps prohibited in that Clause 

in circumstances where the Supplier or Sub-contractor is required to take such a step 

pursuant to any changes in legislation or pursuant to a collective agreement in force at 

that time.  

17.7 Where the obligations on the Supplier under Clause 17 of this Schedule 2 of these Call-

off Terms and Conditions are subject to the Data Protection Legislation, the Supplier 

will, and shall procure that any Sub-contractor will, use its best endeavours to seek the 

consent of the Supplier Personnel to disclose any information covered under the Data 

Protection Legislation and utilise any other exemption or provision within the Data 

Protection Legislation which would allow such disclosure.  
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17.8 Having as appropriate gained permission from any Sub-contractor, the Supplier hereby 

permits the Authority to disclose information about the Supplier Personnel to any 

Interested Party provided that the Authority informs the Interested Party in writing of 

the confidential nature of the information.  

17.9 The Parties agree that where a Successor or the Authority provides the Services or 

services which are fundamentally the same as the Services in the immediate or 

subsequent succession to the Supplier or Sub-contractor (in whole or in part) on expiry 

or early termination of this Contract (howsoever arising) TUPE, the Cabinet Office  

Statement and Fair Deal for Staff Pensions may apply in respect of the subsequent provision of the 

Services or services which are fundamentally the same  as the Services.  If TUPE,  the Cabinet 

Office Statement and Fair Deal for Staff Pensions apply then Clause 17.11 to Clause 17.14 of this 

Schedule 2 of these Call-off Terms and Conditions and (where relevant) the requirements of Clause 

1.5 of Part D of Schedule 7 of the NHS Terms and Conditions for the Provision of Services (Contract 

Version) (December 2016) shall apply.  

17.10 If on the termination or at the end of the Contract TUPE does not apply, then all 

Employment Liabilities and any other liabilities in relation to the Supplier Personnel 

shall remain with the Supplier or Sub-contractor as appropriate.  The Supplier will, and 

shall procure that any Sub-contractor shall, indemnify and keep indemnified the 

Authority in relation to any Employment Liabilities arising out of or in connection with 

any allegation or claim raised by any Supplier Personnel.  

17.11 In accordance with TUPE, and any other policy or arrangement applicable, the Supplier 

shall, and will procure that any Sub-contractor shall, comply with its obligations to 

inform and consult with the appropriate representatives of any of its employees affected 

by the subsequent transfer of the Services or services which are fundamentally the 

same as the Services.  

17.12 The Supplier will and shall procure that any Sub-contractor will on or before any 

Subsequent Transfer Date:  

17.12.1 pay all wages, salaries and other benefits of the Subsequent Transferring 

Employees and discharge all other financial obligations (including 

reimbursement of any expenses and any contributions to retirement 

benefit schemes) in respect of the period between the Transfer Date 

and the Subsequent Transfer Date;  

17.12.2 account to the proper authority for all PAYE, tax deductions and national 

insurance contributions payable in respect of the Subsequent 

Transferring Employees in the period between the Transfer Date and 

the Subsequent Transfer Date;  

17.12.3 pay any Successor or the Authority, as appropriate, the amount which 

would be payable to each of the Subsequent Transferring Employees 

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A - (January 2018) Version 6.1   

236  

  

  

  

in lieu of accrued but untaken holiday entitlement as at the Subsequent 

Transfer Date;  

17.12.4 pay any Successor or the Authority, as appropriate, the amount which 

fairly reflects the progress of each of the Subsequent Transferring 

Employees towards achieving any commission, bonus, profit share or 

other incentive payment payable after the Subsequent Transfer Date 

wholly or partly in respect of a period prior to the Subsequent Transfer 

Date; and  

17.12.5 subject to any legal requirement, provide to the Successor or the Authority, 

as appropriate, all personnel records relating to the Subsequent 

Transferring Employees including, without prejudice to the generality of 

the foregoing, all records relating to national insurance,  

PAYE and income tax. The Supplier shall for itself and any 

Subcontractor warrant that such records are accurate and up to date.  

17.13 The Supplier will and shall procure that any Sub-contractor will indemnify and keep 

indemnified the Authority and/or a Successor in relation to any Employment Liabilities 

arising out of or in connection with any claim arising from:  

17.13.1 the Supplier’s or Sub-contractor’s failure to perform and discharge its 

obligations under Clause 17.2 of this Schedule 2 of these Call-off 

Terms and Conditions;  

17.13.2 any act or omission by the Supplier or Sub-contractor in respect of the 

Subsequent Transferring Employees occurring on or before the 

Subsequent Transfer Date;  

17.13.3 any allegation or claim by any person who is not a Subsequent 

Transferring Employee but who alleges that their employment should 

transfer or has transferred to the Successor or the Authority, as 

appropriate;  

17.13.4  any emoluments payable to a person employed or engaged by the 

Supplier or Sub-contractor (including without limitation all wages, 

accrued holiday pay, bonuses, commissions, PAYE, national 

insurance contributions, pension contributions and other 

contributions) payable in respect of any period on or before the 

Subsequent Transfer Date;  

17.13.5 any allegation or claim by any of the Subsequent Transferring Employees 

on the grounds that the Successor or Authority, as appropriate, has 

failed to continue a benefit provided by the Supplier or Sub-contractor 

as a term of such Subsequent Transferring Employee’s contract as at 
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the Subsequent Transfer Date where it was not reasonably practicable 

for the Successor or Authority, as appropriate, to provide an identical 

benefit but where the Successor or Authority, as appropriate, has 

provided (or offered to provide where such benefit is not accepted by 

the Subsequent Transferring Employee) an alternative benefit which, 

taken as a whole, is no less favourable to such Subsequent 

Transferring Employee; and  

17.13.6 any act or omission of the Supplier or any Sub-contractor in relation to its 

obligations under regulation 13 of TUPE, or in respect of an award of 

compensation under regulation 15 of TUPE except to the extent that 

the liability arises from the Successor’s or Authority’s failure to comply 

with regulation 13(4) of TUPE.  

17.14 The Supplier will, or shall procure that any Sub-contractor will, on request by the 

Authority provide a written and legally binding indemnity in the same terms as set out 

in Clause 17.13 of this Schedule 2 of these Call-off Terms and Conditions to any 

Successor in relation to any Employment Liabilities arising up to and including the 

Subsequent Transfer Date.  

17.15 The Supplier will indemnify and keep indemnified the Authority and/or any Successor in 

respect of any Employment Liabilities arising from any act or omission of the Supplier 

or Sub-contractor in relation to any other Supplier Personnel who is not a Subsequent 

Transferring Employee arising during any period whether before, on or after the 

Subsequent Transfer Date.  

17.16 If any person who is not a Subsequent Transferring Employee claims or it is determined 

that their contract of employment has been transferred from the Supplier or any Sub-

contractor to the Authority or Successor pursuant to TUPE or claims that their 

employment would have so transferred had they not resigned, then:  

17.16.1 the Authority will, or shall procure that the Successor will, within seven (7) 

days of becoming aware of that fact, give notice in writing to the 

Supplier;  

 17.16.2  the Supplier may offer (or may procure that a Sub-contractor may offer)  

employment to such person within twenty eight (28) days of the 

notification by the Authority or Successor;  

17.16.3 if such offer of employment is accepted, the Authority will, or shall procure 

that the Successor will, immediately release the person from their 

employment; and  

17.16.4 if after the period in Clause 17.16.2 of this Schedule 2 of these Call-off 

Terms and Conditions has elapsed, no such offer of employment has 

been made or such offer has been made but not accepted, the  
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Authority will, or shall procure that the Successor will (whichever is the 

provider of the Services or services of the same or similar nature to the 

Services), employ that person in accordance with its obligations and 

duties under TUPE and shall be responsible for all liabilities arising in 

respect of any such person after the Subsequent Transfer Date.  

 18  Packaging, identification, end of use and coding requirements  

18.1 The Supplier shall comply with all obligations imposed on it by Law relevant to the Goods 

in relation to packaging, identification, and obligations following end of use by the 

Authority.  

18.2 Unless otherwise specified in the Specification and Tender Response Document or 

otherwise agreed with the Authority in writing, the Goods shall be securely packed in 

trade packages of a type normally used by the Supplier for deliveries of the same or 

similar goods in the same quantities within the United Kingdom.  

18.3 The Supplier shall comply with any labelling requirements in respect of the Goods: (a) 

specified in the Specification and Tender Response Document; (b) agreed with the 

Authority in writing; and/or (c) required to comply with Law or Guidance.  

18.4 The Supplier shall ensure that all Goods that are required by Law or Guidance to bear 

any safety information, environmental information, any mark, tab, brand, label, serial 

numbers or other device indicating place of origin, inspection by any government or  

other body or standard of quality at the point such Goods are delivered shall comply 

with such requirements at the point of delivery.    

18.5 Unless otherwise set out in the Specification and Tender Response Document or agreed 

with the Authority in writing, the Supplier shall collect without charge any returnable 

containers and/or packages (including pallets) within twenty one (21) days of the date 

of the relevant delivery. Empty containers and/or packages not so removed may be 

returned by the Authority at the Supplier’s expense or otherwise disposed of at the 

Authority’s discretion.  The Supplier shall credit the Authority in full for any containers 

for which the Authority has been charged upon their collection, return and/or disposal 

by the Authority in accordance with Clause 18.5 of this Schedule 2 of these Call-off 

Terms and Conditions.   

18.6 Unless otherwise confirmed and/or agreed by the Authority in writing and subject to 

Clause 18.7 of this Schedule 2 of these Call-off Terms and Conditions, the Supplier 

shall ensure full compliance with any Guidance issued by the Department of Health in 

relation to the adoption of GS1 and PEPPOL standards (to include, without limitation, 

any supplier compliance timeline and other policy requirements published by the 

Department of Health in relation to the adoption of GS1 and PEPPOL standards for 

master data provision and exchange, barcode labelling, and purchase-to-pay 

transacting).  
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18.7 Once compliance with any published timelines has been achieved by the Supplier 

pursuant to Clause 18.6 of this Schedule 2 of these Call-off Terms and Conditions, the 

Supplier shall, during the Term, maintain the required level of compliance relating to 

the Goods in accordance with any such requirements and Guidance referred to as part 

of this Contract.  

18.8 Once product information relating to Goods is placed by the Supplier into a GS1 certified 

data pool, the Supplier shall, during the Term, keep such information updated with any 

changes to the product data relating to the Goods.  

 19  Sustainable development  

19.1 The Supplier shall comply in all material respects with applicable environmental, social 

and labour Law requirements in force from time to time in relation to the Goods and 

Services. Where the provisions of any such Law are implemented by the use of 

voluntary agreements, the Supplier shall comply with such agreements as if they were 

incorporated into English law subject to those voluntary agreements being cited in the 

Specification and Tender Response Document. Without prejudice to the generality of 

the foregoing, the Supplier shall:  

19.1.1 comply with all Policies and/or procedures and requirements set out in the 

Specification and Tender Response Document in relation to any stated 

environmental, social and labour requirements, characteristics and 

impacts of the Goods and Services and the Supplier’s supply chain;  

19.1.2 maintain relevant policy statements documenting the Supplier’s significant 

labour, social and environmental aspects as relevant to the Goods and 

Services being supplied and provided and as proportionate to the 

nature and scale of the Supplier’s business operations; and  

19.1.3 maintain plans and procedures that support the commitments made as part 

of the Supplier’s significant labour, social and environmental policies, 

as referred to at Clause 19.1.2 of this Schedule 2 of these Call-off 

Terms and Conditions.  

19.2 The Supplier shall meet reasonable requests by the Authority for information evidencing 

the Supplier’s compliance with the provisions of Clause 19 of this Schedule 2 of these 

Call-off Terms and Conditions.  

 20  Electronic product and services information  

20.1 Where requested by the Authority, the Supplier shall provide the Authority the Product 

Information and the Services Information in such manner and upon such media as 

agreed between the Supplier and the Authority from time to time for the sole use by the 

Authority.  
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20.2 The Supplier warrants that the Product Information and the Services Information is 

complete and accurate as at the date upon which it is delivered to the Authority and 

that the Product Information and the Services Information shall not contain any data or 

statement which gives rise to any liability on the part of the Authority following 

publication of the same in accordance with Clause 20 of this Schedule 2 of these Calloff 

Terms and Conditions.  

20.3 If the Product Information and/or the Services Information ceases to be complete and 

accurate, the Supplier shall promptly notify the Authority in writing of any modification 

or addition to or any inaccuracy or omission in the Product Information and/or the 

Services Information.  

20.4 The Supplier grants the Authority a perpetual, non-exclusive, royalty free licence to use 

and exploit the Product Information and the Services Information and any Intellectual 

Property Rights in the Product Information and the Services Information for the purpose 

of illustrating the range of goods and services (including, without limitation, the Goods 

and Services) available pursuant to the Authority’s contracts from time to time. Subject 

to Clause 20.5 of this Schedule 2 of these Call-off Terms and Conditions, no obligation 

to illustrate or advertise the Product Information or the Services Information is imposed 

on the Authority, as a consequence of the licence conferred by this Clause 20.4 of this 

Schedule 2 of these Call-off Terms and Conditions.  

 20.5  The Authority may reproduce for its sole use the Product Information and the Services  

Information provided by the Supplier in the Authority’s product and/or services 

catalogues from time to time which may be made available on any NHS 

communications networks in electronic format and/or made available on the Authority’s 

external website and/or made available on other digital media from time to time.  

20.6 Before any publication of the Product Information and the Services Information (electronic 

or otherwise) is made by the Authority, the Authority will submit a copy of the relevant 

sections of the Authority’s product and/or services catalogues to the Supplier for 

approval, such approval not to be unreasonably withheld or delayed. For the avoidance 

of doubt the Supplier shall have no right to compel the Authority to exhibit the Product 

Information and/or the Services Information in any product and/or services catalogues 

as a result of the approval given by it pursuant to this Clause 20.6  

of this Schedule 2 of these Call-off Terms and Conditions or otherwise under the terms 

of this Contract.  

20.7 If requested in writing by the Authority, and to the extent not already agreed as part of the 

Specification and Tender Response Document, the Supplier and the Authority shall 

discuss and seek to agree in good faith arrangements to use any Electronic Trading 

System.  
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 21  Change management  

21.1 The Supplier acknowledges to the Authority that the Authority’s requirements for the 

Goods and Services may change during the Term and the Supplier shall not 

unreasonably withhold or delay its consent to any reasonable variation or addition to 

the Specification and Tender Response Document, as may be requested by the 

Authority from time to time.  

21.2 Subject to Clause 21.3 of this Schedule 2 of these Call-off Terms and Conditions, any 

change to the Goods and Services or other variation to this Contract shall only be 

binding once it has been agreed (a) in accordance with any Change Control Process if 

any Key Provisions specify that changes are subject to a formal change control 

process; or (b) if the Key Provisions make no such reference, in writing and signed by 

an authorised representative of both Parties.  

21.3 Any change to the Data Protection Protocol shall be made in accordance with the relevant 

provisions of that protocol.   

 22  Dispute resolution  

22.1 During any Dispute, including a Dispute as to the validity of this Contract, it is agreed that 

the Supplier shall continue its performance of the provisions of the Contract (unless the 

Authority requests in writing that the Supplier does not do so).  

22.2 In the case of a Dispute arising out of or in connection with this Contract the Supplier and 

the Authority shall make every reasonable effort to communicate and cooperate with 

each other with a view to resolving the Dispute and follow the procedure set out in 

Clause 22.3 of this Schedule 2 of these Call-off Terms and Conditions as the first stage 

in the Dispute Resolution Procedure.  

22.3 If any Dispute arises out of the Contract either Party may serve a notice on the other 

Party to commence formal resolution of the Dispute. The Parties shall first seek to 

resolve the Dispute by escalation in accordance with the management levels as set out 

in Clause 5 of the Key Provisions. Respective representatives at each level, as set out 

in Clause 5 of the Key Provisions, shall have five (5) Business Days at each level during 

which they will use their reasonable endeavours to resolve the Dispute before 

escalating the matter to the next level until all levels have been exhausted. Level 1 will 

commence on the date of service of the Dispute Notice. The final level of the escalation 

process shall be deemed exhausted on the expiry of five (5) Business Days following 

escalation to that level unless otherwise agreed by the Parties in writing.  

22.4 If the procedure set out in Clause 22.3 of this Schedule 2 of these Call-off Terms and 

Conditions above has been exhausted and fails to resolve such Dispute, as part of the 

Dispute Resolution Procedure, the Parties will attempt to settle it by mediation. The 

Parties shall, acting reasonably, attempt to agree upon a mediator. In the event that 

the Parties fail to agree a mediator within five (5) Business Days following the 

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A - (January 2018) Version 6.1   

242  

  

  

  

exhaustion of all levels of the escalation procedure at Clause 22.3 of this Schedule 2 

of these Call-off Terms and Conditions, the mediator shall be nominated and confirmed 

by the Centre for Effective Dispute Resolution, London.  

22.5 The mediation shall commence within twenty eight (28) days of the confirmation of the 

mediator in accordance with Clause 22.4 of this Schedule 2 of these Call-off Terms 

and Conditions or at such other time as may be agreed by the Parties in writing.  Neither 

Party will terminate such mediation process until each Party has made its opening 

presentation and the mediator has met each Party separately for at least one hour or 

one Party has failed to participate in the mediation process. After this time, either Party 

may terminate the mediation process by notification to the other party (such notification 

may be verbal provided that it is followed up by written confirmation). The Authority and 

the Supplier will cooperate with any person appointed as mediator providing them with 

such information and other assistance as they shall require and will pay their costs, as 

they shall determine, or in the absence of such determination such costs will be shared 

equally.  

 22.6  Nothing in this Contract shall prevent:  

22.6.1 the Authority taking action in any court in relation to any death or personal 

injury arising or allegedly arising in connection with the supply of the 

Goods and/or the provision of the Services; or  

22.6.2 either Party seeking from any court any interim or provisional relief that may 

be necessary to protect the rights or property of that Party or that 

relates to the safety of patients and other service users or the security 

of Confidential Information, pending resolution of the relevant Dispute 

in accordance with the Dispute Resolution Procedure.  

22.7 Clause 22 of this Schedule 2 of these Call-off Terms and Conditions shall survive the 

expiry of or earlier termination of this Contract for any reason.  

 23  Force majeure  

23.1 Subject to Clause 23.2 of this Schedule 2 of these Call-off Terms and Conditions neither 

Party shall be liable to the other for any failure to perform all or any of its obligations 

under this Contract nor liable to the other Party for any loss or damage arising out of 

the failure to perform its obligations to the extent only that such performance is 

rendered impossible by a Force Majeure Event.  

23.2 The Supplier shall only be entitled to rely on a Force Majeure Event and the relief set out 

in Clause 23 of this Schedule 2 of these Call-off Terms and Conditions and will not be 

considered to be in default or liable for breach of any obligations under this Contract if:  

23.2.1 the Supplier has fulfilled its obligations pursuant to Clause 6 of this  

Schedule 2 of these Call-off Terms and Conditions;  
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23.2.2 the Force Majeure Event does not arise directly or indirectly as a result of 

any wilful or negligent act or default of the Supplier; and  

23.2.3 the Supplier has complied with the procedural requirements set out in 

Clause 23 of this Schedule 2 of these Call-off Terms and Conditions.  

23.3 Where a Party is (or claims to be) affected by a Force Majeure Event it shall use 

reasonable endeavours to mitigate the consequences of such a Force Majeure Event 

upon the performance of its obligations under this Contract, and to resume the 

performance of its obligations affected by the Force Majeure Event as soon as 

practicable.  

23.4 Where the Force Majeure Event affects the Supplier’s ability to perform part of its 

obligations under the Contract the Supplier shall fulfil all such contractual obligations 

that are not so affected and shall not be relieved from its liability to do so.  

23.5 If either Party is prevented or delayed in the performance of its obligations under this 

Contract by a Force Majeure Event, that Party shall as soon as reasonably practicable 

serve notice in writing on the other Party specifying the nature and extent of the 

circumstances giving rise to its failure to perform or any anticipated delay in 

performance of its obligations.  

23.6 Subject to service of such notice, the Party affected by such circumstances shall have no 

liability for its failure to perform or for any delay in performance of its obligations 

affected by the Force Majeure Event only for so long as such circumstances continue 

and for such time after they cease as is necessary for that Party, using its best 

endeavours, to recommence its affected operations in order for it to perform its 

obligations.  

23.7 The Party claiming relief shall notify the other in writing as soon as the consequences of 

the Force Majeure Event have ceased and of when performance of its affected 

obligations can be resumed.  

23.8 If the Supplier is prevented from performance of its obligations as a result of a Force 

Majeure Event, the Authority may at any time, if the Force Majeure Event subsists for 

thirty (30) days or more, terminate this Contract by issuing a Termination Notice to the 

Supplier.  

23.9  Following such termination in accordance with Clause 23.8 of this Schedule 2 of 

these Call-off Terms and Conditions and subject to Clause 23.10 of this Schedule 2 

of these Call-off Terms and Conditions, neither Party shall have any liability to the 

other.  

23.10 Any rights and liabilities of either Party which have accrued prior to such termination in 

accordance with Clause 23.8 of this Schedule 2 of these Call-off Terms and Conditions 

shall continue in full force and effect unless otherwise specified in this Contract.  
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 24  Records retention and right of audit  

24.1 Subject to any statutory requirement and Clause 24.2 of this Schedule 2 of these Calloff 

Terms and Conditions, the Supplier shall keep secure and maintain for the Term  

and six (6) years afterwards, or such longer period as may be agreed between the 

Parties, full and accurate records of all matters relating to this Contract.  

24.2 Where any records could be relevant to a claim for personal injury such records shall be 

kept secure and maintained for a period of twenty one (21) years from the date of expiry 

or earlier termination of this Contract.  

24.3 The Authority shall have the right to audit the Supplier’s compliance with this Contract.  

The Supplier shall permit or procure permission for the Authority or its authorised 

representative during normal business hours having given advance written notice of no 

less than five (5) Business Days, access to any premises and facilities, books and 

records reasonably required to audit the Supplier’s compliance with its obligations 

under this Contract.  

24.4 Should the Supplier Sub-contract any of its obligations under this Contract, the Authority 

shall have the right to audit and inspect such third party.  The Supplier shall procure 

permission for the Authority or its authorised representative during normal business 

hours no more than once in any twelve (12) months, having given advance written 

notice of no less than five (5) Business Days, access to any premises and facilities, 

books and records used in the performance of the Supplier’s obligations under this 

Contract that are Sub-contracted to such third party.  The Supplier shall cooperate with 

such audit and inspection and accompany the Authority or its authorised representative 

if requested.  

24.5 The Supplier shall grant to the Authority or its authorised representative, such access to 

those records as they may reasonably require in order to check the Supplier’s 

compliance with this Contract for the purposes of:  

24.5.1 the examination and certification of the Authority’s accounts; or  

24.5.2 any examination pursuant to section 6(1) of the National Audit Act 1983 of 

the economic efficiency and effectiveness with which the Authority has 

used its resources.  

24.6 The Comptroller and Auditor General may examine such documents as they may 

reasonably require which are owned, held or otherwise within the control of the Supplier 

and may require the Supplier to provide such oral and/or written explanations as they 

consider necessary. Clause 24 of this Schedule 2 of these Call-off Terms and 

Conditions does not constitute a requirement or agreement for the examination, 

certification or inspection of the accounts of the Supplier under sections 6(3)(d) and 

6(5) of the National Audit Act 1983.  
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24.7 The Supplier shall provide reasonable cooperation to the Authority, its representatives 

and any regulatory body in relation to any audit, review, investigation or enquiry carried 

out in relation to the subject matter of this Contract.  

24.8 The Supplier shall provide all reasonable information as may be reasonably requested 

by the Authority to evidence the Supplier’s compliance with the requirements of this 

Contract.  

 25  Conflicts of interest and the prevention of fraud  

25.1 The Supplier shall take appropriate steps to ensure that neither the Supplier nor any Staff 

are placed in a position where, in the reasonable opinion of the Authority, there is or 

may be an actual conflict, or a potential conflict, between the pecuniary or personal 

interests of the Supplier and the duties owed to the Authority under the provisions of 

this Contract.  The Supplier will disclose to the Authority full particulars of any such 

conflict of interest which may arise.  

25.2 The Authority reserves the right to terminate this Contract immediately by notice in writing 

and/or to take such other steps it deems necessary where, in the reasonable opinion 

of the Authority, there is or may be an actual conflict, or a potential conflict, between 

the pecuniary or personal interests of the Supplier and the duties owed to the Authority 

under the provisions of this Contract.  The actions of the Authority pursuant to this 

Clause 25.2 of this Schedule 2 of these Call-off Terms and Conditions shall not 

prejudice or affect any right of action or remedy which shall have accrued or shall 

subsequently accrue to the Authority.  

25.3 The Supplier shall take all reasonable steps to prevent Fraud by Staff and the Supplier 

(including its owners, members and directors). The Supplier shall notify the Authority 

immediately if it has reason to suspect that any Fraud has occurred or is occurring or 

is likely to occur.  

25.4 If the Supplier or its Staff commits Fraud the Authority may terminate this Contract and 

recover from the Supplier the amount of any direct loss suffered by the Authority resulting from 

the termination. 26 Equality and human rights  

 26.1  The Supplier shall:  

26.1.1 ensure that (a) it does not, whether as employer, a supplier of Goods or as 

provider of the Services, engage in any act or omission that would 

contravene the Equality Legislation, and (b) it complies with all its 

obligations as an employer, a supplier of Goods or provider of the 

Services as set out in the Equality Legislation and take reasonable 

endeavours to ensure its Staff do not unlawfully discriminate within the 

meaning of the Equality Legislation;  
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26.1.2 in the management of its affairs and the development of its equality and 

diversity policies, cooperate with the Authority in light of the Authority’s 

obligations to comply with its statutory equality duties whether under 

the Equality Act 2010 or otherwise.  The Supplier shall take such 

reasonable and proportionate steps as the Authority considers 

appropriate to promote equality and diversity, including race equality, 

equality of opportunity for disabled people, gender equality, and 

equality relating to religion and belief, sexual orientation and age; and  

26.1.3 the Supplier shall impose on all its Sub-contractors and suppliers, 

obligations substantially similar to those imposed on the Supplier by 

Clause 26 of this Schedule 2 of these Call-off Terms and Conditions.  

26.2 The Supplier shall meet reasonable requests by the Authority for information evidencing 

the Supplier’s compliance with the provisions of Clause 26 of this Schedule 2 of these 

Call-off Terms and Conditions.  

 27  Notice  

27.1 Subject to clause 22.5 of Schedule 2 of these Call-off Terms and Conditions, any notice 

required to be given by either Party under this Contract shall be in writing quoting the 

date of the Contract and shall be delivered by hand or sent by prepaid first class 

recorded delivery or by email to the person referred to in the Order Form or such other 

person as one Party may inform the other Party in writing from time to time or to a 

director of the relevant Party at the head office, main UK office or registered office of 

such Party.  

 27.2  A notice shall be treated as having been received:  

27.2.1 if delivered by hand within normal business hours when so delivered or, if 

delivered by hand outside normal business hours, at the next start of 

normal business hours; or  

27.2.2 if sent by first class recorded delivery mail on a normal Business Day, at 

9.00 am on the second Business Day subsequent to the day of posting, 

or, if the notice was not posted on a Business Day, at 9.00 am on the 

third Business Day subsequent to the day of posting; or  

27.2.3 if sent by email, if sent within normal business hours when so sent or, if sent 

outside normal business hours, at the next start of normal business 

hours provided the sender has either received an electronic 

confirmation of delivery or has telephoned the recipient to inform the 

recipient that the email has been sent.  
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 28  Assignment, novation and Sub-contracting  

28.1 The Supplier shall not, except where Clause 28.2 of this Schedule 2 of these Call-off 

Terms and Conditions applies, assign, Sub-contract, novate, create a trust in, or in any 

other way dispose of the whole or any part of this Contract without the prior consent in 

writing of the Authority such consent not to be unreasonably withheld or delayed.  If the 

Supplier Sub-contracts any of its obligations under this Contract, every act or omission 

of the Sub-contractor shall for the purposes of this Contract be deemed to be the act 

or omission of the Supplier and the Supplier shall be liable to the Authority as if such 

act or omission had been committed or omitted by the Supplier itself.  

28.2 Notwithstanding Clause 28.1 of this Schedule 2 of these Call-off Terms and Conditions, 

the Supplier may assign to a third party (“Assignee”) the right to receive payment of 

any sums due and owing to the Supplier under this Contract for which an invoice has 

been issued.  Any assignment under this Clause 28.2 of this Schedule 2 of these Calloff 

Terms and Conditions shall be subject to:  

28.2.1 the deduction of any sums in respect of which the Authority exercises its 

right of recovery under Clause 9.9 of this Schedule 2 of these Call-off 

Terms and Conditions;  

28.2.2 all related rights of the Authority in relation to the recovery of sums due but 

unpaid;  

28.2.3 the Authority receiving notification of the assignment and the date upon 

which the assignment becomes effective together with the Assignee’s 

contact information and bank account details to which the Authority 

shall make payment;  

28.2.4 the provisions of Clause 9 of this Schedule 2 of these Call-off Terms and 

Conditions continuing to apply in all other respects after the assignment 

which shall not be amended without the prior written approval of the 

Authority; and  

28.2.5 payment to the Assignee being full and complete satisfaction of the  

Authority’s obligation to pay the relevant sums in accordance with this 

Contract.  

28.3 Any authority given by the Authority for the Supplier to Sub-contract any of its obligations 

under this Contract shall not impose any duty on the Authority to enquire as to the 

competency of any authorised Sub-contractor. The Supplier shall ensure that any 

authorised Sub-contractor has the appropriate capability and capacity to perform the 

relevant obligations and that the obligations carried out by such Sub-contractor are fully 

in accordance with this Contract.  
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28.4 Where the Supplier enters into a Sub-contract in respect of any of its obligations under 

this Contract relating to the manufacture, supply, delivery or installation of or training 

in relation to the Goods or the provision of the Services, the Supplier shall include 

provisions in each such Sub-contract, unless otherwise agreed with the Authority in 

writing, which:  

28.4.1 contain at least equivalent obligations as set out in this Contract in relation 

to such manufacture, supply, delivery or installation of or training in 

relation to the Goods or the performance of the Services to the extent 

relevant to such Sub-contracting;  

28.4.2 contain at least equivalent obligations as set out in this Contract in respect 

of confidentiality, information security, data protection, Intellectual 

Property Rights, compliance with Law and Guidance and record 

keeping;  

28.4.3 contain a prohibition on the Sub-contractor Sub-contracting, assigning or 

novating any of its rights or obligations under such Sub-contract without 

the prior written approval of the Authority (such approval not to be 

unreasonably withheld or delayed);  

28.4.4 contain a right for the Authority to take an assignment or novation of the 

Sub-contract (or part of it) upon expiry or earlier termination of this 

Contract;   

28.4.5 requires the Supplier or other party receiving goods or services under the 

contract to consider and verify invoices under that contract in a timely 

fashion;  

28.4.6 provides that if the Supplier or other party fails to consider and verify an 

invoice in accordance with Clause 28.4.5 of this Schedule 2 of these 

Call-off Terms and Conditions, the invoice shall be regarded as valid 

and undisputed for the purpose of Clause 28.4.7of this Schedule 2 of 

these Call-off Terms and Conditions after a reasonable time has 

passed;  

28.4.7 requires the Supplier or other party to pay any undisputed sums which are 

due from it to the Sub-contractor within a specified period not 

exceeding thirty (30) days of verifying that the invoice is valid and 

undisputed;  

28.4.8 permitting the Supplier to terminate, or procure the termination of, the 

relevant Sub-contract in the event the Sub-contractor fails to comply in 

the performance of its Sub-contract with legal obligations in the fields 

of environmental, social or labour Law where the Supplier is required 
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to replace such Sub-contractor in accordance with Clause 15.7.4 of this 

Schedule 2 of these Call-off Terms and Conditions;  

28.4.9 permitting the Supplier to terminate, or to procure the termination of, the 

relevant Sub-contract where the Supplier is required to replace such 

Sub-contractor in accordance with Clause 28.5 of this Schedule 2 of 

these Call-off Terms and Conditions; and  

28.4.10 requires the Sub-contractor to include a clause to the same effect as this 

Clause 28.4 of this Schedule 2 of these Call-off Terms and Conditions 

in any Sub-contract which it awards.  

28.5 Where the Authority considers that the grounds for exclusion under Regulation 57 of the 

Public Contracts Regulations 2015 apply to any Sub-contractor, then:  

28.5.1 if the Authority finds there are compulsory grounds for exclusion, the 

Supplier shall ensure, or shall procure, that such Sub-contractor is 

replaced or not appointed; or  

28.5.2 if the Authority finds there are non-compulsory grounds for exclusion, the 

Authority may require the Supplier to ensure, or to procure, that such 

Sub-contractor is replaced or not appointed and the Supplier shall 

comply with such a requirement.  

28.6 The Supplier shall pay any undisputed sums which are due from it to a Sub-contractor 

within thirty (30) days of verifying that the invoice is valid and undisputed. Where the  

Authority pays the Supplier’s valid and undisputed invoices earlier than thirty (30) days 

from verification in accordance with any applicable government prompt payment 

targets, the Supplier shall use its reasonable endeavours to pay its relevant 

Subcontractors within a comparable timeframe from verifying that an invoice is valid 

and undisputed.  

28.7 The Authority shall upon written request have the right to review any Sub-contract entered 

into by the Supplier in respect of the supply of the Goods and/or the provision of the 

Services and the Supplier shall provide a certified copy of any Sub-contract within five 

(5) Business Days of the date of a written request from the Authority.  For the avoidance 

of doubt, the Supplier shall have the right to redact any confidential pricing information 

in relation to such copies of Sub-contracts.  

28.8 The Authority may at any time transfer, assign, novate, sub-contract or otherwise dispose 

of its rights and obligations under this Contract or any part of this Contract and the 

Supplier warrants that it will carry out all such reasonable further acts required to effect 

such transfer, assignment, novation, sub-contracting or disposal. If the Authority 

novates this Contract to any body that is not a Contracting Authority, from the effective 

date of such novation, the party assuming the position of the Authority shall not further 

transfer, assign, novate, sub-contract or otherwise dispose of its rights and obligations 
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under this Contract or any part of this Contract without the prior written consent of the 

Supplier, such consent not to be unreasonably withheld or delayed by the Supplier.  

 29  Prohibited Acts  

 29.1  The Supplier warrants and represents that:  

29.1.1 it has not committed any offence under the Bribery Act 2010 or done any of 

the following (“Prohibited Acts”):  

(i) offered, given or agreed to give any officer or employee of the 

Authority any gift or consideration of any kind as an inducement or 

reward for doing or not doing or for having done or not having done 

any act in relation to the obtaining or performance of this or any 

other agreement with the Authority or for showing or not showing 

favour or disfavour to any person in relation to this or any other 

agreement with the Authority; or  

(ii) in connection with this Contract paid or agreed to pay any 

commission other than a payment, particulars of which (including 

the terms and conditions of the agreement for its payment) have 

been disclosed in writing to the Authority; and  

29.1.2 it has in place adequate procedures to prevent bribery and corruption, as 

contemplated by section 7 of the Bribery Act 2010.  

29.2 If the Supplier or its Staff (or anyone acting on its or their behalf) has done or does any 

of the Prohibited Acts or has committed or commits any offence under the Bribery Act 

2010 with or without the knowledge of the Supplier in relation to this or any other 

agreement with the Authority:  

29.2.1 the Authority shall be entitled:  

(i) to terminate this Contract and recover from the Supplier the amount 

of any loss resulting from the termination;  

(ii) to recover from the Supplier the amount or value of any gift, 

consideration or commission concerned; and  

(iii) to recover from the Supplier any other loss or expense sustained in 

consequence of the carrying out of the Prohibited Act or the 

commission of the offence under the Bribery Act 2010;  

29.2.2 any termination under Clause 29.2.1 of this Schedule 2 of these Call-off 

Terms and Conditions shall be without prejudice to any right or remedy 

that has already accrued, or subsequently accrues, to the Authority; 

and  
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29.2.3 notwithstanding Clause 22 of this Schedule 2 of these Call-off Terms and 

Conditions, any Dispute relating to:  

(i) the interpretation of Clause 29 of this Schedule 2 of these Call-off 

Terms and Conditions; or  

(ii) the amount or value of any gift, consideration or commission,  

shall be determined by the Authority, acting reasonably, and the decision 

shall be final and conclusive.  

 30  General  

30.1 Each of the Parties is independent of the other and nothing contained in this Contract 

shall be construed to imply that there is any relationship between the Parties of 

partnership or of principal/agent or of employer/employee nor are the Parties hereby 

engaging in a joint venture and accordingly neither of the Parties shall have any right 

or authority to act on behalf of the other nor to bind the other by agreement or otherwise, 

unless expressly permitted by the terms of this Contract.  

30.2 Failure or delay by either Party to exercise an option or right conferred by this Contract 

shall not of itself constitute a waiver of such option or right.  

30.3 The delay or failure by either Party to insist upon the strict performance of any provision, 

term or condition of this Contract or to exercise any right or remedy consequent upon 

such breach shall not constitute a waiver of any such breach or any subsequent breach 

of such provision, term or condition.  

30.4 Any provision of this Contract which is held to be invalid or unenforceable in any 

jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without 

invalidating or rendering unenforceable the remaining provisions of this Contract and 

any such invalidity or unenforceability in any jurisdiction shall not invalidate or render 

unenforceable such provisions in any other jurisdiction.  

30.5 Each Party acknowledges and agrees that it has not relied on any representation, 

warranty or undertaking (whether written or oral) in relation to the subject matter of this 

Contract and therefore irrevocably and unconditionally waives any rights it may have 

to claim damages against the other Party for any misrepresentation or undertaking 

(whether made carelessly or not) or for breach of any warranty unless the 

representation, undertaking or warranty relied upon is set out in this Contract or unless 

such representation, undertaking or warranty was made fraudulently.  

30.6  Each Party shall bear its own expenses in relation to the preparation and execution of 

this Contract including all costs, legal fees and other expenses so incurred.  

30.7 The rights and remedies provided in this Contract are independent, cumulative and not 

exclusive of any rights or remedies provided by general law, any rights or remedies 
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provided elsewhere under this Contract or by any other contract or document. In this 

Clause 30.7 of this Schedule 2 of these Call-off Terms and Conditions, right includes 

any power, privilege, remedy, or proprietary or security interest.  

30.8 Unless otherwise expressly stated in this Contract, a person who is not a party to this 

Contract shall have no right to enforce any terms of it which confer a benefit on such 

person except that a Successor and/or a Third Party may directly enforce any 

indemnities or other rights provided to it under this Contract.  No such person shall be 

entitled to object to or be required to consent to any amendment to the provisions of 

this Contract.  

30.9 This Contract, any variation in writing signed by an authorised representative of each 

Party and any document referred to (explicitly or by implication) in this Contract or any 

variation to this Contract, contain the entire understanding between the Supplier and 

the Authority relating to the supply of the Goods and the provision of the Services to 

the exclusion of all previous agreements, confirmations and understandings and there 

are no promises, terms, conditions or obligations whether oral or written, express or 

implied other than those contained or referred to in this Contract.  Nothing in this 

Contract seeks to exclude either Party’s liability for Fraud.  Any tender conditions and/or 

disclaimers set out in the Authority’s procurement documentation leading to the award 

of this Contract shall form part of this Contract.  

30.10 This Contract, and any Dispute or claim arising out of or in connection with it or its subject 

matter (including any non-contractual claims), shall be governed by, and construed in 

accordance with, the laws of England and Wales.  

30.11 Subject to Clause 22 of this Schedule 2 of these Call-off Terms and Conditions, the 

Parties irrevocably agree that the courts of England and Wales shall have nonexclusive 

jurisdiction to settle any Dispute or claim that arises out of or in connection with this 

Contract or its subject matter.  

30.12 All written and oral communications and all written material referred to under this 

Contract shall be in English.  
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 31  Additional Provisions Relating to the Provision of Software as a Service (SaaS)  

Project Scoping and Approval of Specifications  

31.1  The Supplier shall properly identify and document the requirements of the Authority 

and the Authority’s staff (if required) for the Solution. This shall include without 

limitation the carrying out by the Supplier of all of the activities required by the 

Authority. As a minimum this process shall include; Scoping the projects, assessing 

customer requirements and project management. Where there is any conflict 

between the requirements of individual members of staff or departments within the 

Authority, the Supplier shall identify these to the Authority and refer them to the 

Authority for resolution.  

31.2  Without limiting the generality of clause 31.1, the Supplier shall ensure that, prior to the 

start of the Implementation Services, it has:  

I. conducted such due diligence on the Existing Systems; and  

II. made such inquiries of the Authority and its requirements, objectives, 

operating procedures/ policies and security controls/ policies  

as are reasonably required to enable the Solution to be implemented so that it 

properly interfaces and operates with the Existing Systems and can be successfully 

implemented so that it delivers all of the functionality provided by the systems, 

processes and procedures that it replaces (except as and to the extent expressly 

otherwise agreed in writing with the Authority) and meets the requirements of the 

Contract.  

31.3 The Supplier shall prepare and provide to the Authority a draft Solution Specification 

that meets Authority Requirements.  

31.4 The Authority shall inform the Supplier in writing within a reasonable period following 

receipt of the draft Solution Specification either:  

I. that the Authority approves it; or  

II. of the amendments that the Authority requires to be made to it.  

31.5 However, the Authority shall not be entitled to require changes to be made where 

they fall outside the scope of the Authority Requirements and Specification, Call off 

Contract and/ or Tender Response Document.  

31.6 The Supplier shall incorporate the comments and requests for amendment made by 

the Authority under Clause 31.4 in a revised version of the draft Solution  

Specification and deliver it to the Authority as soon as reasonably practicable. The 

process described in this Clause 31 shall be repeated until the draft Solution 

Specification has been approved in writing by the Authority. On written approval by 

the Authority Representative, the draft Solution Specification shall become the 
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Solution Specification. For the avoidance of doubt the approval of the Solution 

Specification by the Authority shall not affect the Supplier’s obligation to properly 

ascertain the Authority’s requirements or operate as any waiver of that obligation. 32 

 Solution Supply and Implementation  

32.1  Within ten Business Days (or such longer period as may be agreed in writing by the 

parties) after the Commencement Date, the Supplier shall develop and supply a draft 

solution project plan to the Authority. The Supplier shall ensure that the draft project 

plan clearly sets out each party's responsibilities and the timescales within which they 

are required to be carried out and in particular shall ensure that it:  

  

32.1.1 complies with all Legislation and Good Industry Practice  

  

32.1.2 enables the Solution to be supplied and implemented in accordance with the 

Contract and Ready for Use on or before the Ready for Use Date;  

  

32.1.3 identifies in reasonable detail all of the activities (including any data transfer, 

formatting and cleansing) required to enable the Authority to transition from 

its existing systems, policies and procedures to the use of the Solution 

without any disruption to the Authority's activities;  

  

32.1.4 accommodates the availability of those of Authority's resources that will be 

required for the implementation of the Solution; and  

  

32.1.5 complies with those of the Authority's reasonable requirements notified to 

the Supplier in writing prior to the completion of the draft project plan.  

  

  

32.2 The Authority shall either approve the draft project plan, or make such alterations to it 

as the Authority reasonably considers appropriate to render it compliant with the 

requirements set out in Clause 32.1. Immediately following such approval or 

amendment it shall become the Project Plan.  

  

32.3 Each party shall comply with the obligations, perform the responsibilities and provide 

the deliverables specified as being its responsibility in the Project Plan by the 

applicable date assigned to that particular task in the Project Plan (or promptly if no 

date is specified). Without limiting the generality of the foregoing, the Supplier shall 

perform its obligations under the Contract within the timescales specified in the 

Project Plan (or promptly where no timescale for performance is specified), and shall 

co-operate with the Authority in connection with the transition and migration of the 

Authority's data and operations to the SaaS Services and in all other respects, such 

that there is a seamless transition to the SaaS Services with minimal disruption to the 

Authority's business.  

  

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A - (January 2018) Version 6.1   

255  

  

  

  

32.4 The Supplier acknowledges that the Authority is relying on the Supplier to manage 

the implementation of the Solution and provision of the SaaS Services efficiently and 

on time. Accordingly, if the Supplier foresees any delays in delivering any aspect of 

the Solution and implementation of the SaaS Services in accordance with the Project 

Plan, the Supplier shall immediately notify the Authority of the fact of the delay, the 

reasons for the delay, the consequences of the delay for the rest of the Project Plan 

and how the Supplier proposes to mitigate the delay.  

  

32.5 Without limiting the generality of Clause 32.4, if the Authority breaches the Contract 

and this directly results in a delay for the Supplier in meeting any agreed deadline, 

the Supplier shall give written notice to the Authority of such breach and the impact 

on the Project Plan within 2 Business Days of becoming aware of the breach. Where 

the Supplier notifies the Authority of any delay caused by the Authority in accordance 

with this Clause 32.5 then the Supplier shall be entitled to a reasonable extension to 

the times for performance with its obligations under the Contract and the Project Plan 

shall be adjusted accordingly. Unless otherwise agreed in writing by the parties the 

extension shall be equivalent to the duration of the delay caused by the Authority. 

The Supplier shall not be entitled to any extension of time where it fails to notify the 

Authority in accordance with the terms of this clause 32.5.  

  

32.6 Whether the delay is due to an Authority's breach of the Contract or not, the Supplier 

shall deploy all additional resources and efforts, and take all reasonable steps, to 

eliminate (or where that is not possible, to minimize the consequences of) the delay.  

  

32.7 Any disputes about or arising out of delays shall be resolved through the dispute 

resolution procedure specified in the Contract. Pending the resolution of the dispute, 

both parties shall continue to work together to resolve the causes of, and mitigate the 

effects of, the delay.  

  

 33  Testing  

33.1  Once the Supplier has satisfied itself that it has completed an agreed phase of the 

Implementation Services, the Supplier shall allow the Authority to conduct the 

applicable Acceptance Tests in relation to the part of the Solution that is required to 

be delivered during such phase (together with relevant previously delivered and 

tested elements where relevant).  

  

33.2  The Supplier shall ensure that the relevant parts of the Solution are ready for the 

commencement of the applicable Acceptance Tests by the relevant date set out in 

the Project Plan. The Supplier shall provide the Authority with such assistance as the 

Authority reasonably requires enabling the Acceptance Tests to be completed.  
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33.3  If the Authority requests that the Supplier is to conduct the applicable Acceptance 

Tests in relation to the part of the Solution that is required to be delivered during such 

phase, this will be agreed within the Project Plan and will be delivered during such 

phase.  

33.4  If, in the reasonable opinion of the Authority, the Solution (or relevant elements of it) 

meet all of the Acceptance Criteria for the applicable Acceptance Test s, the Authority 

shall notify the Supplier of this in writing.  

33.5  If the Solution or relevant elements of the Solution (as the case may be) fail to pass 

any one or more of the Acceptance Tests, the Authority shall, within [ten] (10) 

Business Days from the completion of the relevant Acceptance Tests, provide a 

written notice to this effect, giving details of such failure(s). The Supplier shall remedy 

the defects and deficiencies at the Supplier's own cost (unless agreed in writing  

beforehand) within [ten] (10) Business Days or such longer period as may be agreed 

between the Supplier and the Authority and the relevant test(s) shall be repeated 

within a reasonable time.  

33.6  Except as otherwise described in this Clause 33.6, each party shall bear its own 

costs in respect of the Acceptance Testing process. However, if an Acceptance Test 

does not satisfy the Acceptance Criteria applicable to it; the Authority shall be entitled 

to recover from the Supplier any reasonable additional costs it may incur as a direct 

result of any further review or further Acceptance Testing to achieve the Acceptance 

Criteria. In such circumstances and without prejudice to the Authority’s other rights 

and remedies, the Supplier shall bear all costs related to amending the relevant 

elements of the Solution and re-submitting them for Acceptance Testing.  

33.7  If the Solution or relevant elements of the Solution (as the case may be) fail to pass 

any repeated Acceptance Tests, then the Authority shall, by written notice to the 

Supplier, choose at its sole discretion:  

33.7.1 to fix (without prejudice to the Authority's other rights and remedies) a new 

date for carrying out further tests on the Solution or relevant elements of the 

Solution (as the case may be). The provisions of this Clause 33 shall apply to 

each of such repeated tests except that the Supplier shall bear the Authority's 

reasonable costs incurred in the performance of such additional tests in 

addition to the Supplier's own costs; or  

33.7.2 to accept the Solution or relevant elements of the Solution (as the case may 

be) subject to such change of Acceptance Criteria, amendment of the 

Specifications and reduction in the Contract Price (including any ongoing 

subscription charges) as, after taking into account all the relevant 

circumstances, is reasonable.  
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33.8  Where the whole or any part of the Solution passes the Acceptance Tests, this shall 

not affect the Authority's right to subsequently reject the Solution (or any part of it) if it 

fails to pass any subsequent Acceptance Tests. Regardless of the successful 

completion of the applicable Acceptance Tests, the Supplier shall remain responsible 

for ensuring that the Solution and the rest of the SaaS Services function and perform 

in accordance with the Specifications and the Service Levels at all times during the 

Term.  

33.9 If the Supplier fails to implement the Solution as a whole so that all of the Acceptance 

Criteria for it have been met by the Long Stop Date (as extended in accordance with 

the Contract), the Authority shall be entitled, in addition to its other rights and remedies, 

to terminate the Contract by written notice to the Supplier and recover from the Supplier 

all sums previously paid by the Authority in respect of the SaaS Services. [Note: 

Authority and Supplier to determine whether partial termination and reduction in 

fees may be an option]  

 34  Key Staff  

34.1  The Supplier shall ensure that, except in the case of sickness or injury, 

compassionate leave, termination of employment or engagement ("Unforeseen 

Circumstances"), the Key Personnel are and remain assigned to provide the 

Implementation Services and are not replaced or removed from the performance of 

the Implementation Services except as expressly otherwise provided under the 

Contract.  

34.2  If at any time any Key Personnel are unavailable through Unforeseen Circumstances, 

the Supplier shall allocate alternative personnel reasonably acceptable to the 

Authority and of equivalent expertise and experience to provide the Implementation 

Services for the duration of the unavailability of such Key Personnel.  

34.3  The Authority reserves the right, acting reasonably, to require the Supplier to remove 

any or all members of Staff (including any Key Personnel) at any time. The Supplier 

will promptly comply with any such instruction and provide a replacement who is 

acceptable to the Authority (acting reasonably).  

 35  Charges and Pricing  

35.1  Services and equipment, together with VAT, are to be invoiced at the price as set out 

in the Call off Contract and/ or Order Form. Unless stated in writing within the Call off 

Contract and/or Order Form the contract price in respect of services shall remain 

fixed during the contract term  

  

35.2  Where the Call off Contract and/ or Order Form specifies an amount as being 

payable for the provision of any Services (including any Implementation Services) 
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then, unless the Call off Contract and/ or Order Form specifically states that that 

amount is only an estimate, that amount shall be treated as either:  

35.2.1 the maximum capped fee payable for the Services concerned if the 

Call off Contract and/ or Order Form states that the fees payable for 

those Services are to be charged on a time and materials basis; or  

35.2.2 a fixed fee for the Services concerned in all other cases  

35.3  Any estimates made for the cost of any services and equipment must be clearly 

detailed and identified as ‘estimates’ within the Call off Contract and/ or Order Form.  

35.4  Whenever estimated prices are quoted, the Supplier shall use all reasonable efforts 

to perform the relevant services at the estimated price but in no event shall such 

estimates constitute a fixed price or a not-to-exceed price agreement unless stated 

otherwise in the Specification, Call off Contract and/ or Order Form.  

35.5  Services charged on a time and materials basis shall be properly accounted for by 

way of detailed internal records of time spent and materials used by Staff, in the form 

of signed off timesheets of worked time according to named Staff and details of other 

costs incurred in connection with the provision of the Services (such records to be 

available to Authority for inspection at reasonable times on request).  

 35.6  For the avoidance of doubt, charges shall not be payable for time spent  

  

(i) remedying any breach of the Supplier’s obligations;  

(ii) attending customer relationship or management meetings, dealing with 

disputes or other customer relationship matters or in producing standard 

management reports;  

(iii) by replacement staff getting up to speed with progress on the Project 

and their responsibilities under it; or  

(iv) carrying out any of the Supplier’s other obligations under this 

Framework Agreement or any Contract that do not constitute the supply of 

Services.  

35.7 Unless otherwise specified in the Call off Contract and/ or Order Form, the amounts 

specified in the Contract shall be inclusive of all expenses that may be incurred by 

the Supplier in performing the Services (including the provision and use of the 

Solution) and no additional amounts shall be payable by the Authority in respect of 

such expenses. Where the Authority has agreed to pay any expenses, the Authority 

shall only reimburse expenses if these are reasonable, properly incurred and agreed 

in writing in advance. Any such expense shall be invoiced to the Authority at cost 

without any additional fee or mark-up, together with valid receipts or other appropriate 

evidence of payment and the Supplier shall comply wit h the Authority’s expenses 

and/or travel policy or any preferred supplier arrangements.  
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35.8 Where Services are to be provided on a time and materials basis, the Supplier shall 

provide the Authority with fee estimates for the Services concerned where requested 

by the Authority from time to time. The Supplier shall not make a charge for providing 

fee estimates. Where the Supplier provides or has provided any fee estimates 

(whether provided before, on or after the commencement of the Contract), it shall:  

35.8.1 ensure that they have been calculated with reasonable skill and care 

and in accordance with Good Industry Practice; and  

35.8.2 continuously monitor its performance against these estimates and 

notify the Authority immediately if the Supplier anticipates the estimate 

being exceeded. In such circumstances the Parties shall immediately 

meet and consult with each other in good faith to seek to agree a 

revised estimate or changes to the scope of the Services or the 

manner in which they will be executed to avoid (or where that is not 

possible to minimise) any cost overrun.  

35.9  Where the Supplier charges on a time and materials basis for the provision of 

Implementation Services then, unless otherwise agreed in writing by the parties, 

[10%] of invoice value for such Implementation Services shall be held back and shall 

only become due on final Acceptance of the Solution as a whole in accordance with 

clause 33.  

 36  Service Levels  

 36.1  The service levels (including Service Level Agreement) set out in the Call off  

Contract and/ or Order Form shall apply to the Contract. In addition, if the Order  

Form specifies that the parties are to agree service levels for one or more of the 

Services, the parties shall agree such service levels in accordance with the process 

set out in the Specification, Call off Contract and Tender Response Document.  

36.2  Throughout the term of the Contract, the Supplier shall perform and provide the 

Services in a manner that shall meet or exceed the Service Levels stipulated. The  

Supplier will measure and report its performance against these Service Levels to the 

Authority on a [monthly basis] in such format as the Authority reasonably requests 

from time to time. In addition with effect from the Ready for Use Date and for the 

remainder of the Term the Supplier shall make the Solution available for use so that it  

meets the Authority Requirements, the Solution Specification, the Solution 

Documentation, Service Level Agreement and the Specification and Tender 

Response Document.  

 37  Helpdesk, Error Correction & Problem Resolution  

37.1  The Supplier shall make the Helpdesk Services available throughout the Helpdesk 

Hours, which will be documented in writing within the Call off Contract and/ or Order 
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Form. The Supplier shall ensure that the User Manual or any relevant training 

materials are structured so users can easily locate relevant content.  

37.2  The Supplier shall Respond to all Error notifications and service requests made by 

the Authority within the Response Times and shall Fix all Errors within the Fix Times 

applicable to them. The Supplier may Fix an Error by providing a Temporary 

Workaround. Where the Supplier provides a Temporary Workaround, it shall provide 

a Permanent Fix as soon as reasonably practical and within a reasonable period that 

is agreed with the Authority.  

37.3  The Authority shall use reasonable endeavours to provide the Supplier with such 

information as the Supplier reasonably requests in relation to each Error or service 

request reported to it by the Authority.  

37.4  The Supplier shall pro-actively monitor the systems used to provide the SaaS 

Services (including monitoring their capacity, availability and performance) to identify 

any Errors and potential issues and shall seek to resolve any issues identified before 

they affect the SaaS Services.  

37.5  Where any Error occurs or the Services fail to meet any Service Level then, in 

addition to its obligations under clause 37.2, the Supplier shall carry out root cause 

analysis to identify the cause of the failure. The Supplier shall provide the Authority 

with the results of its analysis together with details of the cause of the failure and a 

corrective action plan to remedy this. The Supplier shall implement such plan 

immediately at the Supplier’s own cost.  

 38  Solution Compatibility, Updates & Upgrades  

38.1  The Supplier shall ensure that throughout the term of the Contract the Solution is 

maintained, updated and upgraded from time to time (at no additional cost to the 

Authority unless agreed otherwise in writing); so that at all times it:  

38.1.2 is and remains fully compatible with (and interfaces with) the Existing Systems 

as they may be modified, updated and replaced from time to time;  

  

38.1.3 complies with (and do not put the Authority in breach of): (i) any applicable Laws; 

(ii) Government Requirements; and  

37.1.4 provides at least the functionality, capacity and performance specified in the 

Call off Contract, Order Form, Specification and/or Tender Response 

Document.  

38.2  Subject to clause 38.3, the Supplier shall make available to the Authority at no 

additional charge any updates or upgrades to the Solution that the Supplier makes 

generally available to other customers. If the Authority elects to take any such update 
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or upgrade the Supplier shall implement it promptly at no additional charge (unless 

agreed otherwise in writing). The provisions of clause 33 shall apply to any material 

update or upgrade except that if the relevant Acceptance Tests are not satisfied the 

Authority shall also have the option to roll back to the previous version/release of the 

Solution.  

38.3  Where the Supplier makes any new version of the Solution commercially available to 

other customers for an additional charge and such new version includes material 

additional functionality to the Solution then the Supplier shall make such version 

available to the Authority under the Contract. The Supplier shall be entitled to make 

an additional charge to the Authority for the supply and implementation of such a new 

version provided that it notifies the Authority of this charge in writing at the same time 

that it offers to make the version available to the Authority. The Authority shall not be 

obliged to acquire any such new version and it shall only be provided where the 

Authority issues a new written order form and/or new Call off Contract for that 

version. If the Authority elects not to take the new version, the Supplier shall continue 

to provide and support the existing version of the Solution. For the purposes of this 

clause 37.3:  

38. 3.1, a new version shall include any solution that is designed as a replacement for 

or upgrade to the standard solution used to provide the Solution whether or not it 

is known by a different name.  

38.4 The Supplier shall ensure that all upgrades, updates and new versions 

of the Solution made available to the Authority are fully backwards 

compatible with all previous versions and releases and contain at least 

the same core functionality, performance and capacity as previous 

versions and releases.  

38.5 The Supplier shall ensure that the systems used to provide and/or 

host the Solution and any third party software that is incorporated into 

or forms part of the Solution shall at all times be:  

  

(i) subject to valid support and maintenance agreements with the re levant third 

party manufacturer/support (or an authorised representative of it); and  

(ii) maintained at release levels within one release of the then -current release of 

the software concerned and at a version for which support has not been 

withdrawn by the relevant third party manufacturer/supplier.  

38.6  The Supplier shall also ensure that any hardware used to provide and/or host the 

Solution adheres to all security legislation and is refreshed regularly in accordance 

with Good Industry Practice.  
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39      Hosting, Back-up & Disaster Recovery  

39.1  The Supplier shall host the Solution (and any associated Authority data) solely at 

such locations within the UK, European Economic Area (EEA) or in the US where 

covered by Privacy Shield. If  a Supplier is intending to the Host any Solution outside 

of the UK, this must be agreed with the Authority in writing within the Specification, 

Call off Contract and Tender Response Document; prior to the Commencement Date.  

39.2  The Supplier shall ensure that the Solution is designed and implemented on a fully 

resilient basis so that it does not contain any single point of failure.  

39.3  The Supplier shall ensure that proper measures, systems and processes (including 

the Business Continuity Plan) are in place to enable continuation of the SaaS 

Services in the event of unexpected disruptive events.  

 39.4  The Supplier shall maintain the Business Continuity Plan so that it is able to meet:  

(i) the Recovery Time Objective that has been agreed with the Authority 

and detailed within writing within the Specification, Call off Contract and/or 

Tender Response Document  

(ii) the Recovery Point Objective that has been agreed with the Authority 

and detailed within writing within the Specification, Call off Contract and/or 

Tender Response Document  

39.5  The Supplier shall ensure that all information and data (including Authority data) 

under its responsibility is properly backed up and also that arrangements are made 

for recovery processes to be installed and maintained throughout the term of the 

Contract to minimise any potential disruption to the Authority's operations.  

  

  

40      IT Security and Virus Protection  

 40.1  The Supplier shall:  

40.1.1 keep up-to-date with all national government cybersecurity standards, guidance and 

legislation.  

40.1.2 maintain and enforce appropriate safety and security systems and procedures to 

prevent unauthorised access or damage to the Solution, the Services and any 

Authority data hosted by the Supplier in accordance with Good Industry Practice and 

legislation,  
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40.1.3 ensure that the SaaS Services provide for the secure hosting and transfer of all data 

(including Authority Data) submitted to and/or transmitted via the SaaS Services; and 

that will meet or exceed Cyber Essentials Certification requirements as a minimum.  

40.1.4 design, maintain and upgrade the Solution at all times so as to minimise the risk of 

attack or contamination by Viruses; and  

40.1.5 use comprehensive and up to date security methods and processes to check all 

aspects of the Services and shall use all reasonable endeavours to ensure that the 

Services shall be free from all security risks and attacks that may be or will be used to 

access, modify, delete or damage any data files or other computer programs used by 

the Authority.  

  

41        Compliance with IT policies and Standards  

 41.1  The Supplier shall at all times:  

41.1.1 maintain compliance with (and shall not place the Authority in breach of) all relevant 

legislation, regulations and standards including but not limited to; General Data 

Protection Regulation (GDPR), Information Governance, Data Protection Act 2018, 

Data Security, 14 Cloud Security Principles from the National Cyber Security Centre 

(NCSC) and Security legislation.  

41.1.2 maintain compliance with (and shall not place the Authority in breach of) government 

guidance, requirements and policies; as these may be amended, supplemented or 

replaced from time to time;  

41.1.3 maintain compliance with (and shall not place the Authority in breach of) the information 

governance requirements specified by NHS Digital, NHS England, the Department of 

Health and Social Care, NHS Improvement, the National Cybersecurity Centre (NCSC) 

and all other relevant bodies; as these may be amended, supplemented or replaced 

from time to time;  

41.1.4 hold a valid PSN compliance certificate and/or a valid Data Security and Protection 

Toolkit (DSPT) Assessment, where required by an Authority  

41.1.5 maintain and comply with all Authority Policies; and  

41.1.6 obtain and maintain in force any authorisations, consents, agreements and/or 

permissions required to enable the Solution to connect with any relevant NHS systems 

(including the N3 network and any replacement for this)  

  

 42  Software Usage Restrictions  
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42.1 Where the Supplier provides the Authority with any software or access to any software 

as part of the Services then the Authority shall not be entitled to and shall not:  

  

 42.1.1  reverse engineer, decompile, disassemble or  

otherwise seek to obtain the source code to the 

Software except as and to the extent permitted by 

law; or  

  

42.1.2 copy, modify or adapt the Software other than to 

the extent reasonably required to enable the Authority to 

obtain the full benefit of the Services.  

42.2 Where the Supplier provides the Authority with remote access to any element of the  

Software that is hosted by or on behalf of the Supplier as part of the Solution, the 

Authority shall not seek to download such Software onto its own systems (unless 

agreed otherwise in writing).  

42.3 Any copies made in accordance with this clause 21 and the media on which they are 

stored will, as between the Supplier and the Authority, be the property of the Supplier 

and the Authority will ensure that all such copies bear the Supplier’s (or, where 

applicable, the relevant third party proprietor’s) proprietary notice  

  

 43  Change Control  

  

43.1 Subject to Clause 43.6, if a Party wishes to change the Services, that Party shall provide 

the other with written particulars of the proposed alteration in the form set out in Schedule 

10, together with such further information as the receiving Party may reasonably request 

(immediately following its receipt) to evaluate it.  

  

43.2 Where a Change Request is submitted by the Authority then, within 5 (five) Business 

Days (or such other period as may be agreed in writing with the Authority) after receipt of 

a Change Request, the Supplier shall provide the Authority with a written quotation for 

the alterations, specifying what changes (if any) will be required to the Contract Price and 

the reasons for such changes and what other adjustments (if any) will be required to the 

Contract. The Supplier shall ensure that the quotation provide d by it  minimises  the 

adjustments required to the Contract other than those contained in the Change Request 

and shall ensure that any proposed changes to the Contract Price are calculated in 

accordance with the relevant time and materials rates  specified in the Framework 

Agreement.  
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43.3 Where a Change Request is submitted by the Supplier then the Supplier shall include 

with the Change Request a quotation that complies with the provisions of Clause 43.2.  

  

43.4 If the Authority elects, by written notice to the Supplier to accept a quotation provided 

under Clauses 43.2 or 43.3 then the Contract concerned shall be amended in accordance 

with the quotation with effect from the date of such notice. Subject to Clause 43.5, neither 

Party shall be obliged to agree to any Change Request or quotation and the Contract 

shall continue unchanged unless and until any quotation is accepted by the Authority in 

writing.  

  

  

43.5 Where a Change Request is submitted as a result of any change in Laws or Government 

Requirements that results in a change being required to the SaaS Services then the 

Parties shall be obliged to implement the Change Request. Where the change is required 

as a result of a change in laws and regulations that are specific to the Authority then the 

change shall be carried out at the Authority's reasonable cost. Where the change is 

required as a result of any other change in laws and regulations then the Supplier shall 

carry out the change at its own cost and shall not be entitled to any increase in the 

Charges to reflect the change.  

 

43.6 Operational Changes may be agreed in writing by the Authority and the Supplier and shall 

not be subject to the change control mechanism set out above.  

  

43.7 Each Party shall bear their own costs incurred in preparing and considering any Change 

Request or quotation or Operational Change requested or required under this Clause 43.  

  

  

 44  Escrow  

  

44.1 Where requested by the Authority, the Supplier shall enter into a standard escrow 

agreement with such reputable third-party escrow agent as the Authority reasonably 

specifies. This may be for a single escrow license agreement or a multi license 

escrow agreement.  

  

Such escrow agreement shall extend to:  

  

44.1.1 the source code to the Solution;  

44.1.2 the Authority data hosted by or on behalf of the Supplier; and 44.1.3 

the configuration of the Solution  

  

44.2 The escrow agent’s charges shall be agreed between the Supplier and Authority in 

writing within the Call off Contract and/or Specification, Call off Contract and/or 

Tender Response Document. As a general rule (and unless agreed otherwise in 
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writing), the charges should be apportioned between the Supplier and the Authority 

on a 50:50 basis except that the Authority shall be responsible for payment of any 

escrow release fee. The Supplier shall bear its own costs incurred in preparing and 

supplying any materials (including source code to software) to the esc row agent.  

  

44.3 If the Escrow Agreement terminates for any reason then the Authority shall be entitled 

to nominate an alternative escrow agent and this clause 44 shall apply to any such 

replacement agent.  

  

 45  Additional Termination & Exit Provisions  

  

45.1 In addition to the rights and obligations set out in Conditions 35 and 36 (Term and 

termination and Consequences of expiry or earlier termination of this Contract) of the 

Contract, the following provisions shall apply  

  

45.2 The Authority shall be entitled to terminate the Contract immediately (or on such  

longer period of notice at the Authority may specify) if:  

  

45.2.1 the parties have failed to agree in writing the Specification and/or the 

Implementation Plan by the date(s) specified for this in the Order Form and/or Call off 

Contract or (by the expiry of 30 days following the date of the Order Form and/or Call 

off Contract if no other date has been specified); or  

  

 45.2.1  the Solution has not been Accepted by the Long Stop Date.  

  

[Note: Authority to consider whether or not to look to include other 
termination rights if e.g. an agreed estimate is exceeded]  

  

45.3 Within 30 days after Acceptance of the Solution, the Supplier shall produce a draft exit 

plan for the orderly transition of the Services from the Supplier to the Customer and/or 

any replacement Supplier on termination or expiry of the Contract. This exit plan shall 

be presented in a reasonable format with agreement by the Authority; that is capable 

of being utilised by any New Service Provider.  

45.4 The Supplier shall ensure that the draft exit plan sets out in reasonable detail the steps 

to be taken by each party to enable the Services to be transferred to a new provider 

without and adverse impact on the Authority’s operations.  

45.5 The Authority shall review the draft exit plan and provide the Supplier with any 

recommended changes to the draft. The parties shall discuss such recommended 

changes in good faith and the Supplier shall incorporate any agreed changes into a 

final exit plan which shall be the Exit Plan. The Supplier shall update the Exit Plan no 
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less than once in every 12-month period to reflect changes in the Services and shall 

keep the Exit Plan under continuous review. For the avoidance of doubt, the Supplier 

shall not charge for the production or updating of the Exit Plan.  

45.6 Upon receipt of any termination notice in respect of the Contract (or on termination of 

the Contract if this occurs prior to any termination notice being issued)  

 45.6.1  the parties shall comply with their respective responsibilities and  

obligations under the Exit Plan; and  

45.6.2 where requested by the Customer, the Supplier shall provide the Customer with 

copies of any Customer data or information in the possession or control of the 

Supplier in such format as the Customer may reasonably request.  

45.7 Where the Supplier terminates as a result of the material breach or insolvency of the 

Customer or the Customer terminates for convenience, the Customer shall pay the 

reasonable additional costs incurred by the Supplier in performing the Supplier's 

obligations, provided such costs are calculated in accordance with the rates specified 

in the Contract.  

45.8 Where the Customer terminates as a result of the breach (actual or deemed) or 

insolvency of the Supplier then the Supplier shall bear its own costs and shall pay the 

Customer's reasonable costs of termination as well as the Customer's reasonable 

additional costs incurred in engaging a new provider.  

45.9 Where the Customer terminates the Contract for the Supplier's breach or insolvency 

then the Customer shall be entitled (in addition to its other rights and remedies) to reject 

the Solution if it has not been finally Accepted. Where the Customer rejects the Solution 

then the Supplier shall refund to the Customer any amounts previously paid by the 

Customer in respect of the rejected Solution and any licence granted to the Customer 

to use the Solution shall terminate.  

  

 46  Additional Obligations  

  

The Supplier shall:  

  

46.1 maintain the capacity to meet existing and future requirements of Authority;  

  

46.2 not (and shall ensure that the Staff shall not) access or use any of the Authority’s 

Systems or Sites except as and to the extent expressly permitted by the Authority in 

writing and shall limit such assess and use to that which is required for the purposes of 

providing the Services;  
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46.3 perform its obligations so that they do not cause any fault or interruption to the 

Authority's operations other than any agreed and una voidable minor interruptions 

required to perform its obligations in a proper and efficient manner (such agreement by 

the Authority not to be unreasonably withheld or delayed);  

  

46.4 provide the Authority with comprehensive user documentation that provides all of the 

information reasonably required to enable the Authority to properly understand, operate 

and maintain the Solution;  

  

46.5 supply the SaaS Services so that, for the term of the Contract, they meet and satisfy 

(and provide all of the functionality and performance specified in) the Solution 

Specifications; and  

  

46.6 ensure that each element of the SaaS Services is compatible with and does not 

adversely affect the Existing Systems (including ensuring that it is compatible with the 

browsers and other systems used by the Authority) or any other part of the SaaS  
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Schedule 3 of these Call-off Terms and Conditions  

Information and Data Provisions  

 1  Confidentiality  

1.1 In respect of any Confidential Information it may receive directly or indirectly from the other 

Party (“Discloser”) and subject always to the remainder of Clause 1 of this Schedule 

3 of these Call-off Terms and Conditions, each Party (“Recipient”) undertakes to keep 

secret and strictly confidential and shall not disclose any such Confidential Information 

to any third party without the Discloser’s prior written consent provided that:  

1.1.1 the Recipient shall not be prevented from using any general knowledge, 

experience or skills which were in its possession prior to the 

Commencement Date;  

1.1.2 the provisions of Clause 1 of this Schedule 3 of these Call-off Terms and 

Conditions shall not apply to any Confidential Information:  

(i) which is in or enters the public domain other than by breach of this 

Contract or other act or omissions of the Recipient;  

(ii) which is obtained from a third party who is lawfully authorised to 

disclose such information without any obligation of confidentiality;  

(iii) which is authorised for disclosure by the prior written consent of the 

Discloser;  

(iv) which the Recipient can demonstrate was in its possession without 

any obligation of confidentiality prior to receipt of the Confidential 

Information from the Discloser; or  

(v) which the Recipient is required to disclose purely to the extent to 

comply with the requirements of any relevant stock exchange.  
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1.2 Nothing in Clause 1 of this Schedule 3 of these Call-off Terms and Conditions shall 

prevent the Recipient from disclosing Confidential Information where it is required to 

do so by judicial, administrative, governmental or regulatory process in connection with 

any action, suit, proceedings or claim or otherwise by applicable Law, including the  

Freedom of Information Act 2000 (“FOIA”), Codes of Practice on Access to 

Government Information, on the Discharge of Public Authorities’ Functions or on the 

Management of Records (“Codes of Practice”) or the Environmental Information 

Regulations 2004 (“Environmental Regulations”).  

1.3 The Authority may disclose the Supplier’s Confidential Information:  

1.3.1 on a confidential basis, to any Contracting Authority (the Parties agree that 

all Contracting Authorities receiving such Confidential Information shall be 

entitled to further disclose the Confidential Information to other Contracting 

Authorities on the basis that the information is confidential and is not to be 

disclosed to a third party which is not part of any Contracting Authority);  

1.3.2 on a confidential basis, to any consultant, contractor or other person 

engaged by the Authority and/or the Contracting Authority receiving such 

information;  

1.3.3 to any relevant party for the purpose of the examination and certification of 

the Authority’s accounts;  

1.3.4 to any relevant party for any examination pursuant to section 6(1) of the 

National Audit Act 1983 of the economy, efficiency and effectiveness with 

which the Authority has used its resources;  

1.3.5 to Parliament and Parliamentary Committees or if required by any  

Parliamentary reporting requirements; or  

1.3.6 on a confidential basis to a proposed successor body in connection with 

any proposed or actual, assignment, novation or other disposal of rights, 

obligations, liabilities or property in connection with this Contract;  

and for the purposes of this Contract, references to disclosure “on a confidential 

basis” shall mean the Authority making clear the confidential nature of such 

information and that it must not be further disclosed except in accordance with Law or 

this Clause 1.3 of this Schedule 3 of these Call-off Terms and Conditions.  

1.4 The Supplier may only disclose the Authority’s Confidential Information, and any other 

information provided to the Supplier by the Authority in relation to this Contract, to the 

Supplier’s Staff or professional advisors who are directly involved in the performance 

of or advising on the Supplier’s obligations under this Contract. The Supplier shall 
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ensure that such Staff or professional advisors are aware of and shall comply with the 

obligations in Clause 1 of this Schedule 3 of these Call-off Terms and Conditions as to 

confidentiality and that all information, including Confidential Information, is held 

securely, protected against unauthorised use or loss and, at the Authority’s written 

discretion, destroyed securely or returned to the Authority when it is no longer required.  

The Supplier shall not, and shall ensure that the Staff do not, use any of the Authority’s 

Confidential Information received otherwise than for the purposes of performing the 

Supplier’s obligations in this Contract.  

1.5 For the avoidance of doubt, save as required by Law or as otherwise set out in this 

Schedule 3 of these Call-off Terms and Conditions, the Supplier shall not, without the 

prior written consent of the Authority (such consent not to be unreasonably withheld or 

delayed), announce that it has entered into this Contract and/or that it has been 

appointed as a Supplier to the Authority and/or make any other announcements about 

this Contract.  

1.6 Clause 1 of this Schedule 3 of these Call-off Terms and Conditions shall remain in 

force:  

1.6.1 without limit in time in respect of Confidential Information which comprises 

Personal Data or which relates to national security; and  

1.6.2 for all other Confidential Information for a period of three (3) years after the 

expiry or earlier termination of this Contract unless otherwise agreed in 

writing by the Parties.  

 2  Data protection  

2.1 The Parties acknowledge their respective duties under Data Protection Legislation and 

shall give each other all reasonable assistance as appropriate or necessary to enable 

each other to comply with those duties. For the avoidance of doubt, the Supplier shall 

take reasonable steps to ensure it is familiar with the Data Protection Legislation and 

any obligations it may have under such Data Protection Legislation and shall comply 

with such obligations.  

2.2 Where the Supplier is processing Personal Data under or in connection with the  Contract, 

the Parties shall comply with the Data Protection Protocol.   

2.3 The Supplier and the Authority shall ensure that Personal Data is safeguarded at all times 

in accordance with the Law, and this obligation will include (if transferred electronically) 

only transferring Personal Data (a) if essential, having regard to the purpose for which 

the transfer is conducted; and (b) that is encrypted in accordance with any international 

data encryption standards for healthcare, and as otherwise required by those 

standards applicable to the Authority under any Law and Guidance (this includes, data 

transferred over wireless or wired networks, held on laptops, CDs, memory sticks and 

tapes).  
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2.4 Where, as a requirement of this Contract, the Supplier is Processing Personal Data relating 

to patients and/or service users as part of the Services, the Supplier shall:   

2.4.1 complete and publish an annual information governance assessment using 

the NHS information governance toolkit;  

2.4.2 achieve a minimum level 2 performance against all requirements in the 

relevant NHS information governance toolkit;   

2.4.3 nominate an information governance lead able to communicate with the  

Supplier’s board of directors or equivalent governance body, who will 

be responsible for information governance and from whom the 

Supplier’s board of directors or equivalent governance body will receive 

regular reports on information governance matters including, but not 

limited to, details of all incidents of data loss and breach of confidence;  

2.4.4 report all incidents of data loss and breach of confidence in accordance with 

Department of Health and/or the NHS England and/or Health and 

Social Care Information Centre guidelines;  

2.4.5 put in place and maintain policies that describe individual personal 

responsibilities for handling Personal Data and apply those policies 

vigorously;  

2.4.6 put in place and maintain a policy that supports its obligations under the NHS 

Care Records Guarantee (being the rules which govern information 

held in the NHS Care Records Service, which is the electronic 

patient/service user record management service providing authorised 

healthcare professionals access to a patient’s integrated electronic 

care record);  

2.4.7 put in place and maintain agreed protocols for the lawful sharing of Personal 

Data with other NHS organisations and (as appropriate) with non-NHS 

organisations in circumstances in which sharing of that data is required 

under this Contract;  

2.4.8 where appropriate, have a system in place and a policy for the recording of  

any telephone calls in relation to the Services, including the retention 

and disposal of those recordings;   

2.4.9 at all times comply with any information governance requirements and/or 

processes as may be set out in the Specification and Tender Response 

Document; and  

2.4.10 comply with any new and/or updated requirements, Guidance and/or 

Policies notified to the Supplier by the Authority from time to time 
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(acting reasonably) relating to the Processing and/or protection of 

Personal Data.   

2.5 Where any Personal Data is Processed by any Sub-contractor of the Supplier in connection 

with this Contract, the Supplier shall procure that such Sub-contractor shall comply with 

the relevant obligations set out in Clause 2 of this Schedule 3 of these Call-off Terms 

and Conditions, as if such Sub-contractor were the Supplier.  

2.6 The Supplier shall indemnify and keep the Authority indemnified against, any loss, 

damages, costs, expenses (including without limitation legal costs and expenses), 

claims or proceedings whatsoever or howsoever arising from the Supplier’s unlawful 

or unauthorised Processing, destruction and/or damage to Personal Data in connection 

with this Contract.  

 3  Freedom of Information and Transparency  

3.1 The Parties acknowledge the duties of Contracting Authorities under the FOIA, Codes of 

Practice and Environmental Regulations and shall give each other all reasonable 

assistance as appropriate or necessary to enable compliance with those duties.  

3.2 The Supplier shall assist and cooperate with the Authority to enable it to comply with its 

disclosure obligations under the FOIA, Codes of Practice and Environmental 

Regulations.  The Supplier agrees:  

3.2.1 that this Contract and any recorded information held by the Supplier on the 

Authority’s behalf for the purposes of this Contract are subject to the 

obligations and commitments of the Authority under the FOIA, Codes 

of Practice and Environmental Regulations;  

3.2.2 that the decision on whether any exemption to the general obligations of 

public access to information applies to any request for information 

received under the FOIA, Codes of Practice and Environmental 

Regulations is a decision solely for the Authority;  

3.2.3 that where the Supplier receives a request for information under the FOIA, 

Codes of Practice and Environmental Regulations and the Supplier 

itself is subject to the FOIA, Codes of Practice and Environmental 

Regulations it will liaise with the Authority as to the contents of any 

response before a response to a request is issued and will promptly 

(and in any event within two (2) Business Days) provide a copy of the 

request and any response to the Authority;  

3.2.4 that where the Supplier receives a request for information under the FOIA, 

Codes of Practice and Environmental Regulations and the Supplier is 

not itself subject to the FOIA, Codes of Practice and Environmental 

Regulations, it will not respond to that request (unless directed to do so 
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by the Authority) and will promptly (and in any event within two (2) 

Business Days) transfer the request to the Authority;  

3.2.5 that the Authority, acting in accordance with the Codes of Practice issued 

and revised from time to time under both section 45 of FOIA, and 

regulation 16 of the Environmental Regulations, may disclose 

information concerning the Supplier and this Contract; and  

3.2.6 to assist the Authority in responding to a request for information, by 

processing information or environmental information (as the same are 

defined in FOIA and the Environmental Regulations) in accordance 

with a records management system that complies with all applicable 

records management recommendations and codes of conduct issued 

under section 46 of FOIA, and providing copies of all information 

requested by the Authority within five (5) Business Days of that request 

and without charge.  

3.3 The Parties acknowledge that, except for any information which is exempt from disclosure 

in accordance with the provisions of the FOIA, Codes of Practice and Environmental 

Regulations, the content of this Contract is not Confidential Information.  

3.4 Notwithstanding any other term of this Contract, the Supplier consents to the publication 

of this Contract in its entirety (including variations), subject only to the redaction of 

information that is exempt from disclosure in accordance with the provisions of the 

FOIA, Codes of Practice and Environmental Regulations.  

3.5  In preparing a copy of this Contract for publication under Clause 3.4 of this Schedule 

3 of these Call-off Terms and Conditions, the Authority may consult with the Supplier 

to inform decision making regarding any redactions but the final decision in relation to 

the redaction of information will be at the Authority’s absolute discretion.  

3.6 The Supplier shall assist and cooperate with the Authority to enable the Authority to publish 

this Contract.  

3.7 Where any information is held by any Sub-contractor of the Supplier in connection with this 

Contract, the Supplier shall procure that such Sub-contractor shall comply with the 

relevant obligations set out in Clause 3 of this Schedule 3 of these Call-off Terms and 

Conditions, as if such Sub-contractor were the Supplier.  

 4  Information Security  

4.1 Without limitation to any other information governance requirements set out in this 

Schedule 3 of these Call-off Terms and Conditions the Supplier shall:  

4.1.1 notify the Authority forthwith of any information security breaches or near 

misses (including without limitation any potential or actual breaches of 

confidentiality or actual information security breaches) in line with the  
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Authority’s information governance Policies; and  

4.1.2 fully cooperate with any audits or investigations relating to information 

security and any privacy impact assessments undertaken by the 

Authority and shall provide full information as may be reasonably 

requested by the Authority in relation to such audits, investigations and 

assessments.  

4.2 Where required in accordance with the Specification and Tender Response Document 

and/or the Order Form, the Supplier will ensure that it puts in place and maintains an 

information security management plan appropriate to this Contract, the type of Services 

being provided and the obligations placed on the Supplier. The Supplier shall ensure 

that such plan is consistent with any relevant Policies, Guidance, Good Industry 

Practice and with any relevant quality standards as may be set out in the Key  

Provisions, the Order Form and/or the Specification and Tender Response Document.   

4.3 Where required in accordance with the Specification and Tender Response Document, the 

Supplier shall obtain and maintain certification under the HM Government Cyber 

Essentials Scheme at the level set out in the Specification and Tender Response 

Document.  
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Schedule 4 of these Call-off Terms and Conditions  

Definitions and Interpretations  

 1  Definitions  

1.1 In this Contract the following words shall have the following meanings unless the context 

requires otherwise:  

  

“Actual Services 

Commencement Date”  

means the date the Supplier actually commences delivery of all 

of the Services;  

“Authority”  means the authority named on the Order Form;  

“Authority’s  

Obligations”  
means the Authority’s further obligations, if any, referred to in the 

Specification and Tender Response Document and/or the Order 

Form;   

“Breach Notice”  means a written notice of breach given by one Party to the other, 

notifying the Party receiving the notice of its breach of this 

Contract;  

“Business Continuity  

Event”  
means any event or issue that could impact on the operations 

of the Supplier and its ability to supply the Goods and/or 

provide the Services including an influenza pandemic and any 

Force Majeure Event;  

“Business Continuity  

Plan”  
means the Supplier’s business continuity plan which includes its 

plans for continuity of the supply of the Goods and the provision 

of the Services during a Business Continuity Event;  

“Business Day”  means any day other than Saturday, Sunday, Christmas Day, 

Good Friday or a statutory bank holiday in England and Wales;  

“Cabinet Office  

Statement”  
the Cabinet Office Statement of Practice – Staff Transfers in the 

Public Sector 2000 (as revised 2013) as may be amended or 

replaced;  
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“Call-off Terms and  

Conditions”  

means these Call-off Terms and Conditions for the Supply of 

Goods and the Provision of Services;  

“Change Control  

Process”  

means the change control process, if any, referred to in any Key 

Provisions;    

“Codes of Practice”  shall have the meaning given to the term in Clause 1.2 of 

Schedule 3 of these Call-off Terms and Conditions;  

 

“Commencement 

Date”  

means the date of the Order Form;  

“Confidential  

Information”  
means information, data and material of any nature, which either 
Party may receive or obtain in connection with the conclusion 
and/or operation of the Contract including any procurement 
process which is:  

(a) Personal Data including without limitation which relates to 
any patient or other service user or his or her treatment or 
clinical or care history;   

(b) designated as confidential by either party or that ought  

reasonably to be considered as confidential (however it is 
conveyed or on whatever media it is stored); and/or  

(c) Policies and such other documents which the Supplier 
may obtain or have access to through the Authority’s  
intranet;  

“Contract”  means the Order Form, the provisions on the front page and all  

Schedules of these Call-off Terms and Conditions, the 

Specification and Tender Response Document and the 

applicable provisions of the Framework Agreement;  

“Contracting  

Authority”  
means any contracting authority as defined in Regulation 3 of 

the Public Contracts Regulations 2015 (SI 2015/102) (as 

amended), other than the Authority;  
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“Contract Manager”  means for the Authority and for the Supplier the individuals 

specified in the Order Form or as otherwise agreed between the 

Parties in writing or such other person notified by a Party to the 

other Party from time to time in accordance with Clause 8.1 of 

Schedule 2 of these Call-off Terms and Conditions;  

“Contract Price”  
means the price exclusive of VAT that is payable to the 
Supplier by the Authority under the Contract for the full and 
proper performance by the Supplier of its obligations under the 
Contract calculated in accordance with the provisions of the  
Framework Agreement and as confirmed in the Order Form;  

“Controller”  shall have the same meaning as set out in the GDPR;  

“Convictions”  means, other than in relation to minor road traffic offences, any 
previous or pending prosecutions, convictions, cautions and 
binding-over orders (including any spent convictions as  
contemplated by Section 1(1) of the Rehabilitation of Offenders  

Act 1974 or any replacement or amendment to that Act);  

“Data Protection  

Legislation”   

means (i) the Data Protection Act 1998 or, from the date it comes 

into force, the Data Protection Act 2018 to the extent that it  

 

 relates to processing of personal data and privacy; (ii) the 

GDPR, the Law Enforcement Directive (Directive (EU) 

2016/680) and any applicable national implementing Law as 

amended from time to time; and (iii) all applicable Law about the 

processing of personal data and privacy;   

“Data Protection  

Protocol”  
means any document of that name as provided to the Supplier 

by the Authority (as amended from time to time in accordance 

with its terms) which shall include, without limitation, any such 

document appended to the Order Form;  

“Defective Goods”  
has the meaning given under Clause 3.6 of Schedule 2 of these 

Call-off Terms and Conditions;  
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“Dispute(s)”  means any dispute, difference or question of interpretation or 

construction arising out of or in connection with this Contract, 

including any dispute, difference or question of interpretation 

relating to the Goods and Services, any matters of contractual 

construction and interpretation relating to the Contract, or any 

matter where this Contract directs the Parties to resolve an issue 

by reference to the Dispute Resolution Procedure;  

“Dispute Notice”  means a written notice served by one Party to the other stating 

that the Party serving the notice believes there is a Dispute;  

“Dispute Resolution  

Procedure”  

means the process for resolving Disputes as set out in Clause 

22 of Schedule 2 of these Call-off Terms and Conditions;  

“DOTAS”  
means the Disclosure of Tax Avoidance Schemes rules which 
require a promoter of tax schemes to tell HM Revenue and 
Customs of any specified notifiable arrangements or proposals 
and to provide prescribed information on those arrangements or 
proposals within set time limits as contained in Part 7 of the 
Finance Act 2004 and in secondary legislation made under 
vires contained in Part 7 of the Finance Act 2004 and as 
extended to National Insurance Contributions by the National 
Insurance Contributions (Application of Part 7 of the Finance  
Act 2004) Regulations 2012, SI 2012/1868 made under s.132A  

Social Security Administration Act 1992;  

“Electronic Trading  

System(s)”  
means such electronic data interchange system and/or world 

wide web application and/or other application with such 

message standards and protocols as the Authority may specify 

from time to time;  

“Employment 

Liabilities”  
means all claims, demands, actions, proceedings, damages, 

compensation, tribunal awards, fines, costs (including but not 

limited to reasonable legal costs), expenses and all other 

liabilities whatsoever;  

 

“Environmental  

Regulations”  

shall have the meaning given to the term in Clause 1.2 of 

Schedule 3 of these Call-off Terms and Conditions;  
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“eProcurement 

Guidance”  

  

means the NHS eProcurement Strategy available via:  

 http://www.gov.uk/government/collections/nhs-procurement 

together with any further Guidance issued by the Department of 

Health in connection with it;  

“Equality Legislation”  means any and all legislation, applicable guidance and statutory 
codes of practice relating to equality, diversity, 
nondiscrimination and human rights as may be in force in 
England and Wales from time to time including, but not limited 
to, the Equality Act 2010, the Part-time Workers (Prevention of 
Less  
Favourable Treatment) Regulations 2000 and the Fixed-term  

Employees (Prevention of Less Favourable Treatment)  

Regulations 2002 (SI 2002/2034) and the Human Rights Act 

1998;  

“Fair Deal for Staff  

Pensions”  
means guidance issued by HM Treasury entitled “Fair Deal for 

staff pensions: staff transfer from central government” issued in 

October 2013 (as amended, supplemented or replaced);  

“FOIA”  shall have the meaning given to the term in Clause 1.2 of 

Schedule 3 of these Call-off Terms and Conditions;  
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“Force Majeure Event”  means any event beyond the reasonable control of the Party in 
question to include, without limitation:    

(d) war including civil war (whether declared or 
undeclared), riot, civil commotion or armed conflict 
materially affecting either Party’s ability to perform its 
obligations under this Contract;  

(e) acts of terrorism;  

(f) flood, storm or other natural disasters;   

(g) fire;  

(h) unavailability of public utilities and/or access to 
transport networks to the extent no diligent supplier 
could reasonably have planned for such unavailability 
as part of its business continuity planning;  

(i) government requisition or impoundment to the extent 

such requisition or impoundment does not result from 

any failure by the Supplier to comply with any relevant 

regulations, laws or procedures (including such laws or 

regulations relating to the payment of any duties or 

taxes) and subject to the Supplier having used all 

reasonable legal means to resist such requisition or 

impoundment;   

 

 (j) compliance with any local law or governmental order, 
rule, regulation or direction applicable outside of England 
and Wales that could not have been reasonably 
foreseen;   

(k) industrial action which affects the ability of the Supplier 
to supply the Goods and/or to provide the Services, but 
which is not confined to the workforce of the Supplier or 
the workforce of any Sub-contractor of the Supplier; and  

(l) a failure in the Supplier’s and/or Authority’s supply chain 
to the extent that such failure is due to any event suffered 
by a member of such supply chain, which would also 
qualify as a Force Majeure Event in accordance with this 
definition had it been suffered by one of the Parties;  

but excluding, for the avoidance of doubt, the withdrawal of the 

United Kingdom from the European Union and any related 

circumstances, events, changes or requirements;   
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“Framework  

Agreement”  

means the Framework Agreement referred to in the Order 

Form;  

“Fraud”  means any offence under any law in respect of fraud in relation 

to this Contract or defrauding or attempting to defraud or 

conspiring to defraud the government, parliament or any 

Contracting Authority;  

GDPR  
means the General Data Protection Regulation (Regulation 

(EU) 2016/679);   

“General Anti-Abuse  

Rule”  
means:  

(a) the legislation in Part 5 of the Finance Act 2013; and  

(b) any future legislation introduced into parliament to 

counteract tax advantages arising from abusive 

arrangements to avoid national insurance contributions;  

“Good Industry  

Practice”  
means the exercise of that degree of skill, diligence, prudence, 

risk management, quality management and foresight which 

would reasonably and ordinarily be expected from a skilled and 

experienced supplier and/or service provider engaged in the 

manufacture and/or supply of goods and/or the provision of 

services similar to the Goods and Services under the same or 

similar circumstances as those applicable to this Contract; 

including in accordance with any codes of practice published by 

relevant trade associations;  

“Goods”  
means all goods, materials or items that the Supplier is required 

to supply to the Authority under this Contract;  

 

“Guidance”  means any applicable guidance, direction or determination and 

any policies, advice or industry alerts which apply to the Goods 

and Services, to the extent that the same are published and 

publicly available or the existence or contents of them have 

been notified to the Supplier by the Authority and/or have been 

published and/or notified to the Supplier by the Department of 

Health, Monitor, NHS England, the Medicines and Healthcare 

Products Regulatory Agency, the European Medicine Agency, 

the European Commission, the Care Quality Commission 

and/or any other regulator or competent body;  

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A - (January 2018) Version 6.1   

283  

  

  

  

“Halifax Abuse  

Principle”  

means the principle explained in the CJEU Case C-255/02 

Halifax and others;  

“HM Government  

Cyber Essentials  

Scheme  

means the HM Government Cyber Essentials Scheme as 
further defined in the documents relating to this scheme 
published at:  

https://www.gov.uk/government/publications/cyber-

essentialsscheme-overview;  

“Implementation Plan”  means the implementation plan, if any, referred to in the Key 

Provisions;  

“Implementation  

Requirements”  
means the Authority’s implementation and mobilisation 

requirements (if any), as may be set out in the Specification and 

Tender Response Document and/or otherwise as part of this 

Contract, which the Supplier must comply with as part of 

implementing the Services;  

“Intellectual Property  

Rights”  
means all patents, copyright, design rights, registered designs, 

trade marks, know-how, database rights, confidential formulae 

and any other intellectual property rights and the rights to apply 

for patents and trade marks and registered designs;  

“Interested Party”  means any organisation which has a legitimate interest in 

providing services of the same or similar nature to the Services 

in immediate or proximate succession to the Supplier or any 

Sub-contractor and who had confirmed such interest in writing 

to the Authority;  

“Key Provisions”  
means the key provisions set out in Schedule 1 of these Calloff 

Terms and Conditions and/or as part of the Order Form;  

“KPI”  means the key performance indicators as set out in the 

Specification and Tender Response Document and/or the 

Order Form, if any;  

“Law”   means any applicable legal requirements including, without 

limitation,:  
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 (a) any applicable statute or proclamation, delegated or 
subordinate legislation, bye-law, order, regulation or 
instrument as applicable in England and Wales;    

(b) any applicable European Union obligation, directive, 
regulation, decision, law or right (including any such 
obligations, directives, regulations, decisions, laws or 
rights that are incorporated into the law of England and 
Wales or given effect in England and Wales by any 
applicable statute, proclamation, delegated or 
subordinate legislation, bye-law, order, regulation or 
instrument);  

(c) any enforceable community right within the meaning of 
section 2(1) European Communities Act 1972;  

(d) any applicable judgment of a relevant court of law which 
is a binding precedent in England and Wales;  

(e) requirements set by any regulatory body as applicable in 
England and Wales;  

(f) any relevant code of practice as applicable in England 
and Wales; and  

(g) any relevant collective agreement and/or international law 

provisions (to include, without limitation, as referred to in 

(a) to (f) above);  

“Long Stop Date”  
means the date, if any, specified in the Specification and Tender 

Response Document;  

“NHS”  means the National Health Service;  
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“Occasion of Tax Non- 

Compliance”  means:  

(m) any tax return of the Supplier submitted to a Relevant 
Tax Authority on or after 1 October 2012 is found on or 
after 1 April 2013 to be incorrect as a result of:  

1. a Relevant Tax Authority successfully challenging the  

Supplier under the General Anti-Abuse Rule or the 
Halifax Abuse Principle or under any tax rules or 
legislation that have an effect equivalent or similar to the 
General Anti-Abuse Rule or the Halifax Abuse Principle;  

2. the failure of an avoidance scheme which the Supplier 
was involved in, and which was, or should have been, 
notified to a Relevant Tax Authority under the DOTAS or 
any equivalent or similar regime; and/or  

(n) any tax return of the Supplier submitted to a Relevant  

Tax Authority on or after 1 October 2012 gives rise, on or  

 

 after 1 April 2013, to a criminal conviction in any 

jurisdiction for tax related offences which is not spent at 

the Effective Date or to a civil penalty for fraud or 

evasion;  

“Order Form”  means the order form for the Goods and Services issued by the 

Authority in accordance with the Framework Agreement;  

“Party”  
means the Authority or the Supplier as appropriate and Parties 

means both the Authority and the Supplier;  

“Personal Data”  shall have the same meaning as set out in the GDPR;   

“Policies”  
means the policies, rules and procedures of the Authority as 

notified to the Supplier from time to time;  

“Premises and  

Locations”  

has the meaning given under Clause 4.1 of Schedule 2 of these 

Call-off Terms and Conditions;  

“Process”  
shall have the same meaning as set out in the GDPR. Processing 

and Processed shall be construed accordingly;   

“Processor”  shall have the same meaning as set out in the GDPR;  
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“Product Information”  means information concerning the Goods as may be reasonably 
requested by the Authority and supplied by the  

Supplier to the Authority in accordance with Clause 20 of 

Schedule 2 of these Call-off Terms and Conditions for inclusion 

in the Authority’s product catalogue from time to time;  

“Rejected Goods”  
has the meaning given under Clause 3.2 of Schedule 2 of these 

Call-off Terms and Conditions;  

“Relevant Tax  

Authority”  

means HM Revenue and Customs, or, if applicable, a tax 

authority in the jurisdiction in which the Supplier is established;  

“Remedial Proposal”  
has the meaning given under Clause 15.3 of Schedule 2 of 

these Call-off Terms and Conditions;  

“Requirement to  

Recall”  

has the meaning given under 3.9 of Schedule 2 of these Calloff 

Terms and Conditions;  

“Services”  means the services set out in this Contract;  

“Services  

Commencement Date”  
means the date delivery of the Services shall commence as 
specified in the Order Form. If no date is specified in the Order  
Form, this services commencement date shall be the 

Commencement Date;  

“Services Information”  means information concerning the Services as may be 

reasonably requested by the Authority and supplied by the  

 

 Supplier to the Authority in accordance with Clause 20 of 

Schedule 2 of these Call-off Terms and Conditions for inclusion 

in the Authority’s services catalogue from time to time;  

“Specification and  

Tender Response   

Document”  

means the Specification and Tender Response Document set 

out in the Framework Agreement as supplemented by any 

further information set out and/or referred to in the Order Form 

and as amended and/or updated in accordance with this 

Contract;   

“Staff”  means all persons employed or engaged by the Supplier to 

perform its obligations under this Contract including any 

Subcontractors and person employed or engaged by such 

Subcontractors;  
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“Sub-contract”  means a contract between two or more suppliers, at any stage 

of remoteness from the Supplier in a sub-contracting chain, 

made wholly or substantially for the purpose of performing (or 

contributing to the performance of the whole or any part of this 

Contract;  

“Sub-contractor”  means a party to a Sub-contract other than the Supplier;  

“Subsequent Transfer  

Date”  

  

means the point in time, if any, at which services which are 

fundamentally the same as the Services (either in whole or in 

part) are first provided by a Successor or the Authority, as 

appropriate, giving rise to a relevant transfer under TUPE;  

“Subsequent 
Transferring  

Employees”  

means any employee, agent, consultant and/or contractor who, 

immediately prior to the Subsequent Transfer Date, is wholly or 

mainly engaged in the performance of services fundamentally 

the same as the Services (either in whole or in part) which are 

to be undertaken by the Successor or Authority, as appropriate;  

“Successor”  means any third party who provides services fundamentally the 

same as the Services (either in whole or in part) in immediate or 

subsequent succession to the Supplier upon the expiry or 

earlier termination of this Contract;  

“Supplier”  means the supplier named on the Order Form;  

“Supplier Code of  

Conduct”  
means the code of that name published by the Government 

Commercial Function originally dated September 2017, as may 

be amended, restated, updated, re-issued or re-named from 

time to time;  

“Supplier Personnel”  means any employee, agent, consultant and/or contractor of the 

Supplier or Sub-contractor who is either partially or fully 

engaged in the performance of the Services;  

“Term”  means the term as referred to in the Key Provisions;   

“Termination Notice”  means a written notice of termination given by one Party to the 

other notifying the Party receiving the notice of the intention of 

the Party giving the notice to terminate this Contract on a 

specified date and setting out the grounds for termination;  

“Third Party”  means any supplier of services fundamentally the same as the  

Services (either in whole or in part) immediately before the 

Transfer Date;  
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“Third Party Body”  
has the meaning given under Clause 8.5 of Schedule 2 of these 

Call-off Terms and Conditions;  

“Transfer Date”  means the Actual Services Commencement Date;    

"TUPE"  

  
means the Transfer of Undertakings (Protection of Employment) 
Regulations 2006 (2006/246) and/or any other regulations or 
other legislation enacted for the purpose of implementing or 
transposing the Acquired Rights Directive (77/187/EEC, as 
amended by Directive 98/50 EC and consolidated in  
2001/23/EC) into English law; and  

“VAT”  
means value added tax chargeable under the Value Added Tax 

Act 1994 or any similar, replacement or extra tax.  

  

1.2 References to any Law shall be deemed to include a reference to that Law as amended, 

extended, consolidated, re-enacted, restated, implemented or transposed from time to 

time.  

1.3 References to any legal entity shall include any body that takes over responsibility for the 

functions of such entity.  

1.4 References in this Contract to a “Schedule”, “Appendix”, “Paragraph” or to a “Clause” are 

to schedules, appendices, paragraphs and clauses of this Contract.  

1.5 References in this Contract to a day or to the calculation of time frames are references to 

a calendar day unless expressly specified as a Business Day.  

1.6 Unless set out in the Contract as a chargeable item and subject to Clause 30.6 of Schedule 

2 of these Call-off Terms and Conditions, the Supplier shall bear the cost of complying 

with its obligations under this Contract.  

1.7  The headings are for convenience only and shall not affect the interpretation of this 

Contract.  

 1.8  Words denoting the singular shall include the plural and vice versa.  

1.9 Where a term of this Contract provides for a list of one or more items following the word 

“including” or “includes” then such list is not to be interpreted as an exhaustive list. Any 

such list shall not be treated as excluding any item that might have been included in 

such list having regard to the context of the contractual term in question. General words 

are not to be given a restrictive meaning where they are followed by examples intended 

to be included within the general words.  
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1.10 Where there is a conflict between the Supplier’s responses to the requirements set out in 

the Specification and Tender Response Document and any other part of this Contract, 

such other part of this Contract shall prevail.  

1.11 Where a document is required under this Contract, the Parties may agree in writing that 

this shall be in electronic format only.  

1.12 Where there is an obligation on the Authority to procure any course of action from any 

third party, this shall mean that the Authority shall use its reasonable endeavours to 

procure such course of action from that third party.  

1.13 Any Breach Notice issued by a Party in connection with this Contract shall not be invalid 

due to it containing insufficient information.  A Party receiving a Breach Notice 

(“Receiving Party”) may ask the Party that issued the Breach Notice (“Issuing Party”) 

to provide any further information in relation to the subject matter of the Breach Notice 

that it may reasonably require to enable it to understand the Breach Notice and/or to 

remedy the breach. The Issuing Party shall not unreasonably withhold or delay the 

provision of such further information as referred to above as may be requested by the 

Receiving Party but no such withholding or delay shall invalidate the Breach Notice.  

1.14 Any terms defined as part of a Schedule or other document forming part of this Contract 

shall have the meaning as defined in such Schedule or document.  

Schedule 5 of these Call-off Terms and Conditions  

Installation and Commissioning Services  

 1  Installation and Commissioning Services  

1.1 Save as provided for under Clause 5 of this Schedule 5 of these Call-off Terms and 

Conditions where the Goods or equipment to be used in connection with this Contract 

are licenced to the Supplier by the Authority, the Goods shall be installed and 

commissioned at the relevant Premises and Locations by the Supplier as set out in the 

Specification and Tender Response Document or as otherwise agreed by the Authority 

in writing.   

 1.2  The Supplier shall provide the Installation and Commissioning Services:  

1.2.1  promptly and in any event within any time limits as may be set out in this 

Contract;  

 1.2.2  in accordance with all other provisions of this Contract;  

 1.2.3  using reasonable skill and care;   

1.2.4  in accordance with any quality assurance standards as set out in the 

Contract;   
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 1.2.5  in accordance with the Law and with Guidance;  

 1.2.6  in accordance with Good Industry Practice;   

1.2.7  in  accordance  with  the  original  manufacture’s 

 guidelines  and recommendations relating to the Goods being 

installed and commissioned;   

 1.2.8  in accordance with the Policies;   

 1.2.9  in a professional and courteous manner; and  

 1.2.10  using appropriately skilled, trained and experienced Staff.  

1.3 The Supplier will promptly notify the Authority of any health and safety hazard which arises, 

or the Supplier is aware may arise, in connection with the Installation and 

Commissioning Services and take such steps as are reasonably necessary to ensure 

the health and safety of persons likely to be affected by such hazards.   

1.4  On completion of installation the Supplier shall remove its plant, equipment and 

unused materials and shall leave the Premises and Locations in a clean, safe and 

tidy condition. The Supplier is solely responsible for making good any damage to 

the Premises and Locations, or any objects contained therein, other than fair wear 

and tear, which is caused by the Supplier or any of its staff or sub-contractors.  

  

Inspection and Testing  

1.5 Once the Goods have been installed and commissioned, the Supplier shall inform the 

Authority in writing that the Goods are ready for use. The following process will then 

apply:   

1.5.1 within five (5) Business Days of receipt of such written confirmation from the 

Supplier that the Goods are ready to use, the Authority may carry out any 

such reasonable inspections and testing of the Goods as the Authority 

deems appropriate (in accordance with the relevant manufacturers’ 

technical manuals relating to the Goods and/or as otherwise set out in the 

Specification and Tender Response Document and/or as otherwise agreed 

by the Parties in writing) to confirm that the Goods comply with the 

requirements of this Contract and are ready for use;   

 1.5.2  as part of the Contract Price, the Supplier shall provide the Authority with all  

reasonable assistance and/or information requested by the Authority in 

relation to any such reasonable inspections and testing of the Goods;   
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1.5.3  if the Authority on inspection and testing is of the view that the Goods 

have been supplied, installed and commissioned (as appropriate) in 

conformance with the requirements of this Contract and are ready for use, 

it shall issue an Authority Confirmation to this effect to the Supplier;   

1.5.4 if the Authority on inspection and testing is not of the view that the Goods have 

been supplied, installed and commissioned (as appropriate) in 

conformance with the requirements of this Contract and are ready for use, 

it shall inform the Supplier in writing and Clauses 1.7 and 1.8 of Schedule 

7 shall apply; and  

1.5.5 if the Authority chooses not to inspect and/or test the Goods, then the Authority 

shall be deemed to have provided an Authority Confirmation in relation to 

such Goods on the sixth (6 h) Business Day following receipt by the 

Authority of the written confirmation from the Supplier in accordance with 

Clause 1.5.1 of this Schedule 5 of these Call-off Terms and Conditions that 

the Goods are ready to use.  

1.6 The issue by the Authority of any Authority Confirmation shall be a confirmation that the 

correct Goods appear to have been supplied and reasonable installation and 

commissioning procedures look to have been followed by the Supplier in accordance 

with the requirements and standards of this Contract. It does not imply any acceptance 

of such Goods or any endorsement of such installation and commissioning procedures. 

Responsibility for supplying the Goods in accordance with the requirements and 

standards of the Contract and the appropriateness of any installation and 

commissioning procedures shall remain with the Supplier notwithstanding any such 

Authority Confirmation.   

1.7 Without prejudice to any other rights and remedies of the Authority under this Contract, in 

relation to any failure by the Supplier to supply, install or commission the correct Goods 

in accordance with the requirements and standards of this Contract, the  

Supplier shall, at its own expense as part of the Contract Price, forthwith re-supply, re- 

install and/or re-commission the Goods until such time as Goods in compliance with 

the requirements of this Contract are delivered, installed, and commissioned to the 

reasonable satisfaction of the Authority and the Authority has provided an Authority 

Confirmation to the Supplier to this effect.  The Contract Price payable by the Authority 

under this Contract may be withheld by the Authority in full or part (to be determined at 

the Authority’s sole discretion) until the Goods are supplied, installed and 

commissioned in accordance with the requirements and standards of this Contract to 

the reasonable satisfaction of the Authority and the Authority has provided its Authority 

Confirmation to this effect.   

1.8 In the event of any dispute between the Authority and the Supplier regarding the issue of 

an Authority Confirmation, the dispute shall be dealt with in accordance with the 

Dispute Resolution Procedure.   
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1.9 In the event that the Specification and Tender Response Document states that Goods shall 

be installed and commissioned on a phased basis and/or upon request, then the 

process for the inspection and testing of Goods set out in Clauses 1.1 to 1.81.4 

(inclusive) of this Schedule 5 of these Call-off Terms and Conditions shall apply to the 

Goods within each phase and/or instance of supply.   

1.10 In the event that the Specification and Tender Response Document stipulates a refresh 

programme and/or that substitute or replacement Goods shall otherwise be installed in 

accordance with the requirements of this Contract (to include, without limitation, in 

connection with any Maintenance Services), then, following the installation and 

commissioning of the replacement Goods, the process for the inspection and testing of 

Goods set out in Clauses 1.1 to 1.4 (inclusive) of this Schedule 5 of these Call-off 

Terms and Conditions shall apply in relation to the inspection and testing of any 

substitute or replacement Goods.   

 2  Relocation of Goods  

2.1 Upon reasonable written notice from the Authority, the Supplier shall, as part of the 

Installation and Commissioning Services, relocate such Goods within the Premises and 

Locations or to another location and the process for the inspection and testing of Goods 

set out in Clauses 1.1 to 1.4 (inclusive) of this Schedule 5 of these Call-off Terms and 

Conditions shall apply in relation to the inspection and testing of any relocated Goods.   

2.2 The Authority shall meet the Supplier’s reasonable charges and expenses incurred in 

complying with Clause 2.1 of this Schedule 5 of these Call-off Terms and Conditions 

provided that such reasonable charges and expenses are approved in writing by the 

Authority prior to being incurred by the Supplier.    

 3  Supplier’s obligation to make good any damage  

3.1 The Supplier shall make good at the Supplier’s expense any damage to any property or 

equipment caused by the installation, commissioning, removal and/or relocation of the 

Goods by the Supplier  

4 Licence of Authority Equipment  

4.1 Where equipment and materials are supplied by the Authority these will be serviced 

and maintained by the Authority.  However, the Authority gives no warranty that such 

equipment and materials used in connection with the Contract are fit for the purpose 

or in a good state of repair.  It shall be the responsibility of the Supplier to ensure that 

any such equipment and materials are capable of being used for the purposes 

intended.   

4.2 The Authority will with effect from the Commencement Date grant to the Supplier a 

non-exclusive, non-transferrable (save as necessary in relation to any permitted 

subcontractors) licence to use of any licensed equipment (“Licensed Equipment”) 
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(as defined in the Specification and  the Tender Response Document) for the duration 

of the Contract.   

4.3 The Supplier will indemnify and keep indemnified the Authority against all losses 

arising out of or in connection with the use of the Licensed Equipment by the Supplier 

unless such losses are caused by any negligent act or omission by the Authority.   

4.4 In relation to the Licensed Equipment, the Supplier shall:   

4.4.1 use the Licensed Equipment strictly in accordance with any reasonable 

instructions provided by the Authority;   

4.4.2 store, operate and/or utilise all the Licensed Equipment in accordance with 

the reasonable recommendations of the Authority and of the manufacturers 

which are notified in writing to the Supplier by the Authority from time to time;   

4.4.3 store, operate and/or utilise the Licensed Equipment in accordance with 

current statutory requirements and other applicable guidelines;   

4.4.4 not charge or encumber the Licensed Equipment;   

4.4.5 not sub-licence, assign or novate the benefit or burden of the licence set out 

in this Clause 4 in whole or in part;   

4.4.6 notify the Authority as soon as practicable of it coming to the notice of the 

Supplier that any of the Licensed Equipment has developed a fault or is 

otherwise not operating correctly (provided that the Supplier shall notify the 

Authority immediately in the case of an emergency relating to the Licensed  

Equipment and shall take all reasonable steps to secure the relevant item  

to ensure it does not pose any risk or harm to any service user or employee 

or any other person);   

4.4.7 not, nor shall it permit, any third party to modify, disassemble or alter the 

Licensed Equipment; and   

4.4.8 ensure that the Licensed Equipment is returned to the Authority as soon as 

reasonably practicable in the same or similar condition as the Licensed 

Equipment have been provided to the Supplier (accepting fair wear and tear) 

at the expiry of the licence granted pursuant to this Clause 4.   

4.5 Subject to the Supplier complying with its obligations pursuant to Clause 4.4 above, 

in relation to the Licensed Equipment the Authority shall at its discretion and own cost 

replace any Licensed Equipment which in its opinion (acting reasonably) ceases to 
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be capable of being safely and effectively used for the purposes for which they are 

intended.   

4.6 The Authority shall insure the Licensed Equipment for their full replacement value.   

4.7 For the avoidance of any doubt, nothing in this Clause transfers or purports to transfer 

ownership of the Licensed Equipment to the Supplier.   

4.8 Upon expiry or termination of the licence granted pursuant to Clause this 4 or, if 

earlier, upon written notice given by the Authority to the Supplier following a material 

breach by the Supplier of its obligations under Clause 4.4, all of the rights and 

licences granted by the Authority pursuant to this Clause 4 will terminate with 

immediate effect and the Supplier will return all the Licensed Equipment to the 

Authority or transfer them to a replacement Supplier as the Authority may direct within 

the timescales and in the manner agreed by the Parties from time to time each acting 

reasonably.   

4.9 The Supplier shall satisfy himself that any Licensed Equipment is suitable for the 

purpose intended.   

4.10 The Supplier’s Contract Manager shall forthwith inform the Authority’s Contract 

Manager of any defects appearing in or losses of, or damage, occurring to the  

Authority’s equipment.  The Supplier shall be liable for any damage to any Licensed 

Equipment caused by negligence, misdirection or misuse due to negligence on the 

part of the Supplier, its staff, sub- Suppliers, servants or agents.   

4.11 The Authority shall not be liable for any damage to the Licensed Equipment caused 

by a defect in or faulty operation of the Licensed Equipment.   

4.12 The Authority shall have the right to withdraw Licensed Equipment at any time and 

shall be under no liability whatsoever for failing to licence equipment at any time.  
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SCHEDULE 5A Maintenance Services  

  

 1  Maintenance Services  

1.1 From the point set out in the Specification and Tender Response Document at which 

Maintenance Services are triggered or as otherwise agreed by the Parties in writing 

taking into account any warranty period applicable to the Goods, all Goods forming part 

of the Maintenance Inventory shall be maintained throughout the Term by the Supplier 

so as to comply with:   

1.1.1 any applicable specification set out in this Contract (to include, without limitation, 

the provisions of the Authority’s requirements set out in the Specification 

and Tender Response Document and the Supplier’s response to such 

requirements set out as part of the Specification and Tender Response 

Document); and  

 1.1.2  any applicable manufacturers’ specifications.    

 1.2  The Supplier shall provide the Maintenance Services:  

1.2.1  promptly and in any event within any time limits as may be set out in this 

Contract;  

 1.2.2  in accordance with all other provisions of this Contract;  

 1.2.3  using reasonable skill and care;   

1.2.4  in accordance with any quality assurance standards as set out in the 

Contract;  

 1.2.5  in accordance with the Law and with Guidance;  

 1.2.6  in accordance with Good Industry Practice;   

1.2.7  in  accordance  with  the  original  manufacture’s 

 guidelines  and recommendations relating to the Goods being 

maintained;   

 1.2.8  in accordance with the Policies;   

 1.2.9  in a professional and courteous manner; and  

 1.2.10  using appropriately skilled, trained and experienced Staff.  
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 2  General maintenance requirements  

2.1 The Supplier, in accordance with Good Industry Practice and the original equipment 

manufacture’s guidelines and recommendations, shall:   

2.1.1 provide effective planned preventive maintenance for all Goods to the extent this 

requirement is set out in the Specification and Tender Response Document 

and/or as otherwise agreed between the Parties in writing;  and  

2.1.2 provide appropriate remedial maintenance for all Goods to the extent this 

requirement is set out in the Specification and Tender Response Document 

and/or as otherwise agreed between the Parties in writing.  

 3  Service visits  

3.1 The Supplier shall ensure that the Authority is notified in writing in advance of all service 

visits to any Premises and Locations and that Staff comply with any relevant Polices 

and/or reasonable instructions and/or security procedures notified to the Supplier by 

the Authority from time to time in connection with such site visits.   

 4  Provision of information  

4.1 Without prejudice to any specific records keeping requirements set out in this Contract, 

including as part of the Specification and Tender Response Document,  the Supplier 

shall:  

4.1.1 maintain a record of all Goods that are covered by the Maintenance Services 

(“Maintenance Inventory”). For the avoidance of doubt, such Maintenance 

Inventory shall be deemed to form part of the Specification and Tender 

Response Document and may be in a single document or separate 

documents, as amended and/or updated in accordance with this Contract 

from time to time;   

4.1.2 maintain records of all maintenance work carried out on any Goods in connection 

with this Contract; and  

4.1.3 provide all required management information to the Authority promptly upon 

Authority’s written request to demonstrate, to the Authority’s reasonable 

satisfaction, compliance with requirements to provide planned preventative 

maintenance and, where applicable, remedial maintenance in connection 

with all Goods listed in the Maintenance Inventory.    

4.2 Without prejudice to any other audit or information requirements set out as part of this 

Contract, any records kept by the Supplier in connection with the Maintenance 

Services, the Maintenance Inventory and any service visits shall be made available by 

the Supplier for inspection by the Authority and/or its authorised representatives on 

request.    
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4.3 Subject always to the provisions of Clause 8 of this 0SCHEDULE 5A Maintenance 

Services, the Supplier shall inform the Authority in writing as soon as it becomes aware 

that either of the following circumstances will, or are likely to, arise in connection with 

any Goods forming part of the Maintenance Inventory:  

4.3.1 the Supplier will no longer be able to maintain the item of Goods as any required 

third party support will no longer be available (including, without limitation, 

support from the original equipment manufacturer); or   

4.3.2 the Supplier will no longer not be able to obtain from any third party (including, 

without limitation, the original equipment manufacturer) any required spare 

parts and/or consumable items required to provide the Maintenance 

Services in relation to those Goods.    

4.4 Where the Supplier provides information to the Authority under Clause 4.3 of this Schedule 

5A, it will inform the Authority in writing promptly upon becoming aware that this 

information has changed or may change.   

 5  Loan Goods and replacement Goods  

5.1 Where the Supplier is unable to fix any Goods forming part of the Maintenance Inventory 

as part of the Maintenance Services during a site visit, and the Specification and 

Tender Response Document provides for substitute Goods to be provided to the 

Authority in these circumstances on a loan and/or replacement basis, the Supplier 

shall:   

5.1.1 provide the Authority with such substitute Goods in accordance with the relevant 

provisions and timescales, as set out in the Specification and Tender 

Response Document;   

5.1.2 comply with any installation, commissioning, inspection and testing processes as 

may be set out in this Contract or otherwise agreed by the Parties in writing; 

and  

5.1.3  update the Maintenance Inventory accordingly to include any substitute 

Goods.   

Where the Supplier loans Goods to the Authority and subsequently replaces the loaned 

Goods, the Supplier shall comply with the provisions of Clauses 5.1.2 and 5.1.3 of this 

Schedule 5Ain relation to such replacement of the loaned Goods.   

5.2 Subject to Clauses 7 and 8 of this Schedule 5A, any Goods added to the Maintenance 

Inventory in accordance with Clause 5.1.3 of this Schedule 5A will be covered by the 

Maintenance Services for the remainder of the Term from the point set out in the 

Specification and Tender Response Document at which Maintenance Services are 

triggered for such substitute Goods or as otherwise agreed by the Parties in writing 

taking into account any warranty period applicable to such substitute Goods. For the 
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avoidance of doubt, this Contract shall apply in full to the supply, installation, and 

commissioning (as applicable) of such substitute Goods.   

 6  Additional warranties  

 6.1  The Supplier warrants and undertakes that:  

6.1.1 when providing the Maintenance Services (including, without limitation, providing 

any loan or replacement Goods), it shall comply with all timescales and 

KPIs set out in the Specification and Tender Response  

Document associated with such requirements;   

6.1.2 any replacement parts, consumable items, replacement Goods and/or loan 

Goods shall be of satisfactory quality, fit for their intended purpose, installed 

(where applicable) in accordance with Good Industry Practice and shall 

comply with the standards and requirements set out in this Contract;   

6.1.3 it will ensure sufficient stock levels of any replacement parts, consumable items, 

replacement Goods and/or loan Goods to comply with its obligations to 

provide the Maintenance Services in accordance with the provisions of this 

Contract;  

6.1.4 it has and shall maintain a properly documented system of quality controls in 

respect of the Maintenance Services including, without limitation, covering 

the supply of any replacement parts, consumable items, replacement 

Goods and/or loan Goods and shall at all times comply with such quality 

controls;   

6.1.5 any equipment it uses in the installation of any replacement parts, consumable 

items, replacement Goods and/or loan Goods shall comply with all relevant 

Law and Guidance, be fit for its intended purpose and shall be maintained 

fully in accordance with the manufacturer’s specification;  

6.1.6 receipt of any replacement parts, consumable items, replacement Goods and/or 

loan Goods by or on behalf of the Authority and use of such items or of any 

other related item or information supplied, or made available, to the 

Authority will not infringe any third party rights, to include without limitation, 

any Intellectual Property Rights;  

 6.1.7  it will comply with all Law and Guidance in so far as it is relevant to the supply  

of any replacement parts, consumable items, replacement Goods and/or 

loan Goods to the Authority; and  

6.1.8 it will promptly notify the Authority of any health and safety hazard which arises, 

or the Supplier is aware may arise, in connection with the Maintenance 

Services including, without limitation, in connection with the supply of any 

replacement parts, consumable items, replacement Goods and/or loan 
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Goods and take such steps as are reasonably necessary to ensure the 

health and safety of persons likely to be affected by such hazards.  

6.2 Where the supply of any replacement parts, consumable items, replacement Goods and/or 

loan Goods relates to medical devices (as defined under any relevant Law and 

Guidance), the Supplier warrants and undertakes that it will comply with any such Law 

and Guidance relating to such activities in relation to such medical devices. In 

particular, but without limitation, the Supplier warrants that at the point such 

replacement parts, consumable items, replacement Goods and/or loan Goods are 

supplied to the Authority, all such items which are medical devices shall have valid CE 

marking as required by Law and Guidance and that all relevant marking, authorisation, 

registration, approval and documentation requirements as required under Law and 

Guidance relating to the supply, manufacture, assembly, importation, storage, 

distribution, delivery, or installation of such items shall have been complied with. 

Without limitation to the foregoing provisions of this Clause 6.2 of this Schedule 5A,  

the Supplier shall, upon written request from the Authority, make available to the 

Authority evidence of such valid CE marking, and evidence of any other authorisations, 

registrations, approvals or documentation required.  

6.3 If the Supplier is in breach of Clause 6.2 of this Schedule 5A , in relation to any items 

supplied to the Authority, then, without prejudice to any other right or remedy of the 

Authority, the Authority shall be entitled to reject and/or return such items and the 

Supplier shall, subject to Clause 13.2 of Schedule 2, indemnify and keep the Authority 

indemnified against, any loss, damages, costs, expenses (including without limitation 

legal costs and expenses), claims or proceedings suffered or incurred by the Authority 

as a result of such breach.   

6.4 The Supplier agrees to use reasonable endeavours to assign to the Authority upon request 

the benefit of any warranty, guarantee or similar right which it has against any third 

party manufacturer or supplier of any replacement parts, consumable items and/or 

replacement Goods in full or part.   

  

6.5 The Supplier further warrants and undertakes to the Authority that it will inform the Authority 

in writing immediately upon becoming aware that any of the warranties set out in 

Clause 6 of this Schedule 5A have been breached or there is a risk that any warranties 

may be breached.   

 7  The Authority’s rights to remove Goods from the Maintenance Inventory  

7.1 By giving a minimum of thirty (30) days written notice to the Supplier, the Authority may 

remove any Goods from the Maintenance Inventory and discontinue the Maintenance 

Services on such Goods in the event that:   

7.1.1 it decommissions or replaces the Goods for health and safety reasons and/or for 

reliability reasons;   
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 7.1.2  it sells, transfers or otherwise disposes of the Goods;   

 7.1.3  the Goods are lost or stolen; or  

7.1.4 the Goods are replaced by the Authority and the replacement Goods are still 

under warranty.   

 8  The Supplier’s rights to remove Goods from the Maintenance Inventory  

8.1 By giving a minimum of twelve (12) months written notice to the Authority, the Supplier 

may remove Goods from the Maintenance Inventory and discontinue the Maintenance 

Services on such Goods in the following circumstances:  

 8.1.1  the Supplier will no longer be able to maintain the Goods as any required  

third party support is no longer available (including, without limitation, 

support from the original equipment manufacturer); and/or   

8.1.2 the Supplier will permanently not be able to obtain from any third party (including, 

without limitation, the original equipment manufacturer) any  

required spare parts and/or consumable items required to provide the 

Maintenance Services in relation to those Goods.    

 8.2  The Parties acknowledge that:   

8.2.1 at all times the Supplier shall be required to provide the Authority with information 

in accordance with Clauses 4.3 and 4.4 of this Schedule 5A notwithstanding 

the length of the Term of the Contract or the period of the Term still 

remaining; and   

8.2.2 Clause 8.1 of this Schedule 5A shall only apply where the Term of the Contract 

exceeds twelve (12) months.   

9 Adjustment to the Contract Price where Goods are removed from the Maintenance 

Inventory  

9.1 Following the removal of any Goods from the Maintenance Inventory in accordance with 

Clauses 7.1 or 8.1 of this Schedule 5A:  

9.1.1 there shall be a pro-rata adjustment to the Contract Price to account for such 

removal; and  

9.1.2 where applicable, the Supplier shall make a full refund to the Authority in respect 

of the balance of the Contract Price paid in advance for any period following 

the removal of such Goods. Such refund shall be paid automatically by the 

Supplier to the Authority within thirty (30) days following the effective date 

of the removal of the relevant Goods from the Maintenance Inventory and 
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may be by credit note where the Supplier continues to provide ongoing 

Maintenance Services to the Authority.   

9.2 If the Parties are unable to agree the pro-rata adjustment to the Contract Price in 

accordance with Clause 9.1.1 this Schedule 5A  within thirty (30) days of the effective 

date of the removal of such Goods from the Maintenance Inventory, this failure to agree 

shall be referred to dispute resolution in accordance with Clause 22 of Schedule 2.    

 10  Additional termination provisions  

10.1 If the Authority removes any Goods from the Maintenance Inventory in accordance with 

Clause 7.1 of this Schedule 5A and no Goods will remain part the Maintenance 

Inventory following such removal, the Authority may terminate the Maintenance 

Services by giving a minimum of thirty (30) days written notice to the Supplier. Such 

notice may be given by the Authority at the same time as it gives the notice of removal 

of the last remaining Goods in accordance with the Clause 7.1 of this Schedule 5A or 

at anytime afterwards.   

10.2 If the Supplier removes Goods from the Maintenance Inventory in accordance with Clause 

8.1 of this Schedule 5A and no Goods will remain part of the Maintenance Inventory 

following such removal, the Authority may terminate the Maintenance Services by 

giving a minimum of thirty (30) days written notice to the Supplier. Such notice may be 

given by the Authority at any point after it receives the notice of removal of the last 

remaining Goods in accordance with Clause 8.1 of this Schedule 5A or at  

any time afterwards, but shall not take effect before the effective date of the removal 

of such Goods from the Maintenance Inventory.   

10.3 Following any termination of the Maintenance Services by the Authority in accordance 

with Clause 10.1 or Clause 10.2 of this Schedule 5A, the Supplier shall make a full 

refund to the Authority in respect of the balance of the Contract Price paid in advance 

for the Maintenance Services for any period following such termination to the extent 

such balance has not already been paid to the Authority in accordance with Clause 

9.1.2 of this Schedule 5A. Such refund shall be paid automatically by the Supplier to 

the Authority within thirty (30) days following the effective termination date of this 

Contact.   

 11  Non-performance  

11.1 The Supplier acknowledges the critical importance that the Authority places on ensuring 

that all Goods used by the Authority are properly maintained in a timely manner so as 

to ensure the safety of its staff, patients and other service users. Therefore, without 

prejudice to any other provisions of the Contract, where the Supplier does not provide 

the Maintenance Services in accordance with any time periods and/or other 

requirements set out in the Contract (“Non-performed Services”), without prejudice to 

its other right and remedies under this Contract, the Authority may elect to: (i) follow 
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the remedial process set out in Clause 15.3 of Schedule 2; or  (ii) the Authority may 

procure alternative maintenance services from a third party.   

11.2 The Authority confirms that it will act reasonably at all times when electing to exercise its 

rights to procure alternative services from a third party under Clause 11.1 of this 

Schedule 5A. In particular, the Authority will only elect to procure alternative services 

from a third party where the following circumstances apply:  

11.2.1 the alternative services are required urgently due to health and safety reasons 

and/or to keep the relevant Goods operative;   

 11.2.2  the Supplier has been notified of the urgency of the requirement and its  

failure to provide the Maintenance Services in accordance with the 

requirements of this Contract; and   

11.2.3 the Supplier has been given a reasonable period of time (taking into account 

the urgency of the requirement) to perform the Non-performed Services 

itself. What is a “reasonable period of time” in the particular circumstances 

shall be determined at the Authority’s sole discretion taking into account its 

obligation under this Clause 11.2 of this Schedule 5A to act reasonably.   

11.3 In the event that the Authority elects to procure alternative services from a third party in 

accordance with Clause 11.1 of this Schedule 5A, the following provisions shall apply:    

11.3.1 where the Supplier has been paid the Contract Price in advance for such Non-

performed Services, the Supplier shall (i) refund the Authority the full 

Contract Price paid; and (ii) pay to the Authority upon demand any 

additional charges that the Authority has incurred in connection with any 

alternative services additional to the Contact Price paid to the Supplier; and  

11.3.2 where the Supplier has not yet been paid the Contract Price for such 

Nonperformed Services, the Supplier shall: (i) forfeit the Contact Price for 

such Maintenance Services; and (ii) pay to the Authority upon demand any 

additional charges that the Authority has incurred in connection with any 

alternative services additional to the Contact Price that would have been 

paid to the Supplier had the Supplier performed the Non-performed 

Services in accordance with any time periods and/or other requirements set 

out in the Contract.   

 12  Supplier’s obligation to make good any damage  

12.1 The Supplier shall make good at the Supplier’s expense any damage to any property or 

equipment caused by the Supplier when providing the Maintenance Services.  
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 Schedule 7 of these Call-off Terms and Conditions  

Pharmaceutical Products  

  

The provisions of this Schedule 7 are based on the NHS supplementary conditions of contract 

for the purchase of pharmaceuticals (December 2004).   

  

In the event of a conflict between these supplementary conditions and the rest of the Call-Off 

Terms and Conditions, these supplementary conditions shall prevail (unless otherwise stated 

in these supplementary conditions).  

  

1. Interpretation  

Unless the context otherwise requires, definitions of terms used in these supplementary 

conditions shall have the same meanings as set out in Call-Off Terms and Conditions except 

for the following additional words and expressions which shall have the meanings set out 

opposite them below:-  

"authorised officer" means the person notified to the Supplier by the Authority from time to 

time as the health and safety officer;  

"Authority" means, for the avoidance of doubt, "Authority" as defined in the Call-Off Terms 

and Conditions;  

"award notice" means the notice issued by HealthTrust Europe to the Supplier confirming the 

selection of the Supplier as a supplier of the Goods;  

"B.P.C." means British Pharmaceuticals Codex;  

"B.P." means British Pharmacopoeia;  

"CEDR" means Centre for Dispute Resolution; "contract" means the contract concluded 

pursuant to these conditions and attached schedules made between the Authority and the 

Supplier for the supply of Goods;  

"controlled drugs" has the meaning contained in section 2 of the Misuse of Drugs Act 1971 

as amended, modified or re-enacted from time to time;  
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"E.M.E.A." means European Medical Evaluation Agency;  

"medical device" has the meaning contained in the Medical Device Directive 93/42/EEC as 

amended modified or re-enacted from time to time;  

"MHRA" means Medicines and Healthcare Products Regulatory Agency;  

"month" means a calendar month;  

"offer document" means all the documents forming the Supplier’s offer to supply the Goods;  

"Order" means an order raised by the Authority for the supply of Goods by the Supplier 

pursuant to the Framework Agreement;  

"quality control technical sheet" means the document labelled "quality control technical 

sheet" completed by the Supplier and forming part of the offer document; and "regional 

quality control pharmacist" means the person notified to the Supplier by HealthTrust 

Europe from time to time as the regional quality control pharmacist.  

  

2. Termination  

The Call-Off Terms and Conditions shall apply to this condition.  

  

3. Delivery  

3.1 The Supplier shall supply with every delivery of the Goods an advice note giving 

full and accurate details of the Goods delivered (including, without limitation, their 

description, weight, measure and number). No Goods shall be delivered without an 

official order. The Supplier shall deliver the Goods during normal working hours unless 

otherwise agreed by the parties to such location at the Authority’s premises,  

as the Supplier may agree with the Authority prior to delivery. All third party carriers engaged 

to deliver the Goods shall be deemed to be an agent of the Supplier and not of the Authority.  
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3.2 If the Supplier has notified the Authority in the offer document (or otherwise in writing) 

that it has appointed, or it intends to appoint, a third party (including, without limitation, a 

full line national or regional pharmaceutical wholesaler) to act as its distribution agent:-  

3.2.1 such appointment shall not relieve the Supplier of its obligations under the Contract; and  

3.2.2 the Supplier shall be liable for the acts or omissions of its distribution agent. Without 

prejudice to the generality of the foregoing, the Supplier agrees that any delivery time agreed 

between the Authority and the distribution agent in writing shall be binding on the Supplier.  

  

4. Orders  

The Call-Off Terms and Conditions shall apply to this condition.  

  

The right is reserved by the Authority to place orders with alternative suppliers whenever 

desired in order to comply with any reasonable directions of the medical staff concerned.  

  

5. Invoices  

The Call-Off Terms and Conditions shall apply to this condition.  

  

6. Failure to Supply  

6.1 The Supplier shall deliver the exact quantity of Goods within 14 days of receipt of the 

order, or within such other time period as may have been agreed in writing between the 

parties, ("the delivery time") to the address specified by the Authority in  

the order.  

6.2 In the event the Supplier is unable to supply the Goods in accordance with condition 

6.1 due to circumstances beyond its reasonable control, the Supplier shall be entitled 

to provide alternative Goods to the Authority provided that:  

6.2.1 the Supplier notifies the Authority without delay and within the delivery time 

when it becomes aware that it will not be able to supply the Goods in 

accordance with condition 6.1 ("failure to deliver");  
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6.2.2 the notice referred to in condition 6.2.1 above stipulates the reason for the  

Supplier’s failure to deliver;  

6.2.3 the Supplier supplies to the regional quality control pharmacist or the 

Authority that placed the order all information set out in the quality control technical 

sheet in respect of the alternative Goods;  

6.2.4 the alternative Goods shall be approved in writing by the regional quality  

control pharmacist or the Authority that placed the order; and  

6.2.5 the Supplier must provide such quantities of alternative Goods as are necessary 

to make up any shortfall in the Goods, to the Authority prior to  

expiry of the delivery time.  

6.3 In the event the Supplier fails to deliver the exact quantity of Goods within the 

delivery time, or deliver alternative Goods in accordance with condition 6.2 above, 

then the Authority shall be entitled to terminate this contract with immediate effect on 

giving written notice to the Supplier to that effect and the Authority shall be entitled to 

purchase other Goods to make good such default and recover from the Supplier the 

amount by which the cost of purchasing other Goods from a third party exceeds the 

amount that would have been payable to the Supplier in respect of the Goods 

replaced by such purchase provided that the Authority uses all reasonable 

endeavours to mitigate its losses. In the event the Supplier has been paid in 

advance for the Goods, then the Supplier shall reimburse the Authority for the 

monies paid in respect of those Goods it has failed to deliver.  

6.4 In the event that the Authority wishes to claim any sum from the Supplier under 

condition 6.3, the Authority shall give a written notice to the Supplier to that effect. 
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The Supplier shall pay any such sum within 1 calendar month of the Authority giving 

the written notice in respect thereof.  

  

7. Notices  

The Call-Off Terms and Conditions shall apply to this condition.  

  

8. Shelf Life  

8.1 Where any Goods are supplied under these conditions the period of time between the 

date of supply of these Goods to the Authority and the expiry date shown on the Goods 

("the shelf life") shall be not less than 12 months provided that it is acknowledged that, 

in respect of Goods containing certain ingredients, the shelf life of those Goods shall be 

less than 12 months. In such circumstances the minimum shelf life shall be indicated by 

the Supplier on the offer document or in an accompanying letter.  

  

8.2 In the event that the Supplier supplies Goods with a shelf life of less than 12 months 

(or such other period as HealthTrust Europe  may have agreed) ("the minimum 

amount"), the Supplier shall, upon request by the Authority and at no cost to the 

Authority, immediately replace those Goods with a shelf life of less than the minimum 

amount with Goods which have a shelf life greater than the minimum amount. 

Alternatively, the Authority shall be entitled to terminate this contract with immediate 

effect on giving written notice to the Supplier.  
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9. Health and Safety  

The Supplier shall comply with the requirements of the Health and Safety at Work etc 

Act 1974 in all respects.  

  

10. Accidents and Untoward Incidents  

10.1 When delivering the Goods at the Authority's premises, the Supplier shall procure 

that its employees are aware of the nature of the Hospitals/Units and NHS Trusts and 

other such bodies and the special care they should have for patients generally, and in 

particular for geriatric and mentally ill patients who may be aggressive and careless of 

danger and may at times solicit gifts or valuables or steal and misuse property.  

  

10.2 The Supplier is responsible for instituting a safe system of working in these 

circumstances and should take particular care that vehicles or equipment are not left 

open or unattended. In the event of an accident or an untoward incident the Supplier 

and/or his employee(s) will be required to submit a report of the occurrence to the 

authorised officer.  

  

11. Authority Care  

The Supplier shall notify the Authority in writing of all relevant details of its Authority 

services representative. If requested by the Authority by notice in writing the 

Supplier shall as soon as reasonably practicable procure that its authorised services 

representative shall visit the Authority to advise on the selection of Goods and to 

resolve any difficulties that may arise.  
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12. Training  

If requested by the Authority, the Supplier shall as soon as reasonably practicable and 

at the Supplier’s expense provide reasonable assistance to the Authority in the 

training of such persons as the Authority may reasonably specify in the use of the  

Goods.  

  

13. Delivery Arrangements  

13.1 The Supplier will need to agree a reasonable timetable for delivery with the 

Authority placing the order. The Supplier shall ensure that the Goods are delivered 

safely and securely to the appropriate delivery point. Furthermore when delivering and 

handling controlled drugs the Supplier shall comply at all times with the  

Misuse of Drugs Act 1971 (as amended, modified or re-enacted from time to time).  

13.2 The Supplier shall be responsible for ensuring security of delivery to the appropriate 

delivery point.  

  

14. Packaging Requirements for Delivered Goods  

14.1 The Supplier shall comply strictly with the pack sizes and units of issue specified in the 

award notice unless otherwise agreed in writing by the parties.  

14.2 The Supplier's name and address must be shown on the outside of every package.  

14.3 The weight of every package should be clearly specified on the external packaging of 

the Goods.  

14.4 All Goods should be packed in such a way as to give them adequate protection from 

damage during transit. The Authority reserves the right to return/reject Goods which, upon 

inspection, after delivery, are found to be in a damaged condition.  

  

DocuSign Envelope ID: 191EC7A4-1FA6-4E9F-A5EF-C1EAE5A07595



 

HealthTrust Europe LLP  
   
NHS Framework Agreement for the Supply of Goods and the Provision of Services – Appendix A - (January 2018) Version 6.1   

310  

  

  

  

15. Physical Delivery Arrangements for Bulk Items  

15.1 The Supplier shall procure that its delivery vehicles are at all times equipped 

appropriately for the delivery of bulk items to all delivery sites indicating such a requirement 

(e.g. appropriate tail lift for the delivery of palletised items).  

15.2 The Supplier shall procure that any agent or sub-contractor engaged by it in the 

performance of this contract shall comply with the Supplier’s obligations under this condition.  

  

16. Product Recall  

In the event of the Goods being recalled, initiated by the manufacturer of the Goods, 

the Secretary of State for Health or MHRA (or any such similar regulatory body), the 

Supplier shall, without delay and at its own expense, arrange for the collection of such 

Goods and credit the Authority for any Goods delivered but unused by the Authority 

including part used packs.  

  

17. Compliance with the Appropriate Policies  

The Supplier shall procure that its employees and agents shall in the performance of 

this contract comply with all relevant health and safety policies and working 

practices in force within the Authority from time to time (including without limitation 

smoking and alcohol consumption policies).  

  

18. Quality Control  

The Supplier shall operate and maintain a quality control monitoring system which meets 

the requirements of the MHRA and is approved by HealthTrust Europe and make 

available to HealthTrust Europe on demand the results of such quality control monitoring.  
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19. The Supplier's Premises  

19.1 The Supplier shall keep its production facilities used in the manufacture of the Goods 

in a state and condition necessary to enable it at all times to manufacture the  

Goods in accordance with the specification.  

19.2 The Supplier shall permit HealthTrust Europe or its nominee during normal business 

hours having given reasonable advance notice access to its premises to enable  

HealthTrust Europe to review the Supplier's production process in relation to the Goods.  

  

20. Quality  

20.1 The Supplier warrants represents and undertakes that the Goods supplied by it  

will:-  

20.1.1 pass any tests and trials HealthTrust Europe requires to satisfy itself that the 

Goods  

are not injurious to health including without limitation any tests and trials  

conducted by NIBSC where applicable;  

20.1.2 be free from defects as defined by Section 3 of Part I of the Consumer Protection 

Act 1987 (as amended, modified or re-enacted from time to  

time);  

20.1.3 conform to the general safety requirement and all orders regulations and 

notices imposed by or issued in respect of the Goods pursuant to Part II of the 

Consumer Protection Act 1987 (as amended, modified or re-enacted from time 

to time);  

20.1.4 meet the specification therefor. In the event of any dispute as to 

whether the Goods have been supplied in accordance with the relevant 
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specification, the Authority shall refer the matter to the regional quality control 

pharmacist who shall keep a sample of the Goods which the regional quality 

control pharmacist has previously approved as being in accordance with the 

specification and this sample shall be used as the standard against which all 

Goods shall be measured in order to determine whether they have been 

supplied in accordance with the relevant specification; and  

20.1.5 comply with duties imposed on it by the Health and Safety Work etc 

Act 1974 and any amendment thereto or re-enactment thereof and will 

conform to and comply with all other statutory provisions bye-laws or 

regulations relating to the manufacture and supply of the Goods applicable to 

the  

Supplier.  

20.2 The Goods shall be of first class quality, fit for purpose and shall be supplied strictly 

in accordance with the quantities, specifications, standards and stipulations contained in 

the specification and, unless otherwise agreed in writing pass such inspection as may be 

required by HealthTrust Europe or any UK Government department. 20.3 Without 

prejudice to any other provisions of this contract the Supplier shall supply  

the Goods in accordance with sections 13 to 15 of the Sale of Goods Act 1979 and the 

Medicines Act 1968 & 1971 (as amended, modified or re-enacted from time to time). 

Although the Goods may undergo quality assurance assessment by the  

Authority, such assessment shall not affect the Supplier’s obligations under this 

condition 20 and shall not of itself constitute acceptance or approval by the Authority of 

the Goods (or any part of them).  
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20.4 In the event that any of the Goods are defective, damaged or otherwise 

manufactured not in accordance with the terms of this contract or the specification, the 

Authority shall be entitled to reject such Goods and also terminate this contract in 

accordance with condition 2 hereof.  

20.5 The Supplier shall not make any change to the specification without the prior written 

consent of HealthTrust Europe.  

20.6 Nothing contained in this contract shall in any way detract from the Supplier's obligations 

under common law or statute.  

  

21. Quality Issues  

21.1 The Supplier shall reply promptly in writing to all enquires and complaints by 

HealthTrust Europe relating to the quality, performance and availability of the Goods 

notwithstanding that the grounds for such enquiry or complaint may be inherent in the 

specification.  

21.2 The Supplier shall as soon as reasonably practicable notify HealthTrust Europe in 

writing of all matters affecting or which may affect in any way the performance of the Goods 

or any part thereof including without limitation any claim brought against the Supplier and/or 

any customers of the Supplier for the Goods by another person arising out of or relating to 

the performance of the Goods.  

  

22. Intellectual Property  

The Supplier warrants, represents and undertakes to the Authority that it is the sole proprietor 

and legal and beneficial owner of all intellectual property rights in the Goods  

including without limitation all letters patent and the right to make application therefor and all 

copyrights and design rights, know how and confidential formulae.  
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Schedule 8 Change 

Control Process  

In this Schedule the following definitions shall apply:  

“Authority's 

Change Manager“  

means the person appointed to that position by the Authority 
from time to time and notified in writing to the Supplier or, if 
no person is notified, the Authority Representative.  

  

“Change  

Authorisation  

Note”  

means the form used by the Parties to set out the agreed 
Contract Change and which shall be substantially in the form 
of Annex 3 to this Schedule.  

  

“Change Request”  
means a written request for a Contract Change which shall 

be substantially in the form of Annex 1 to this Schedule.  

  

“Contract Change”  
means any change to this agreement other than an 
Operational Change.  

  

“Change  

Communication”  
means any Change Request, Impact Assessment, Change  

Authorisation Note or other communication sent or required 
to be sent pursuant to this Schedule.  

  

“Supplier's Change  

Manager”  
means the person appointed to that position by the Supplier 
from time to time and notified in writing to the Authority or, if 
no person is notified, the Project Manager.  

  

“Fast-track  

Change”  
means any Contract Change which the Parties agree to 
expedite in accordance with paragraph 7.2 of this Schedule.  

  

“Impact  

Assessment”  
means an assessment of a Change Request substantially in 

the form of Annex 2 to this Schedule.  
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“Operational  means any change in the Supplier's operational procedures Change” 

 which in all respects, when implemented:  

e) will not affect the Contract Price or the Supplier's costs 

of performing the Services and will not result in any 

other costs to the Authority; and/or  

f) may change the way in which the Services are 

delivered but will not adversely affect the output of the 

Services or increase the risks in performing or 

receiving the Services; and/or  

g) will  not  adversely  affect  the 

 interfaces  or interoperability of the Services with 

the Authority’s hospital information systems; and/or  

h) will not require a change to the Contract.  

  

“Receiving Party”  means the Party which receives a proposed Contract Change.  

  

  

 1.  General Principles of Change Control Procedure  

1.1  This schedule sets out the procedure for dealing with Contract Changes.  

1.2 Operational Changes shall be processed in accordance with paragraph 8 below.  If either Party is 

in doubt about whether a change falls within the definition of an Operational Change then it 

will be processed as a Contract Change.  

1.3  Under this Change Control Procedure:  

1.3.1 either Party may request a Contract Change which they shall initiate by issuing 

a Change Request in accordance with paragraph 3;  

1.3.2 the Supplier will assess and document the potential impact of a proposed 

Contract Change in accordance with paragraph 4 before the Contract 

Change can be either approved or implemented;  

1.3.3 the Authority shall have the right to request amendments to a Change Request, 

approve it or reject it in the manner set out in paragraph 5;  

1.3.4 the Supplier shall have the right to reject a Change Request solely in the manner 

set out in paragraph 6;  

 1.3.5  no proposed Contract Change shall be implemented by the Supplier until  
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such time as a Change Authorisation Note has been signed and issued by 

the Authority in accordance with paragraph 5.2; and  

1.3.6 if the circumstances or nature of a proposed Contract Change mean that it is a 

Fast-track Change then it shall be processed in accordance with paragraph 

7.  

1.4 To the extent that any Contract Change requires testing and/or a programme for implementation, 

then the Parties will agree a process for any applicable test procedures in respect of such 

Contract Changes for the purposes of affected procedures.  

1.5  Until such time as a Change Authorisation Note has been signed and issued by the Authority 

in accordance with paragraph 5.2, then  

 1.5.1  unless the Authority expressly agrees otherwise in writing, the Supplier shall  

continue to supply the Services in accordance with the existing terms of the 

Contract as if the proposed Contract Change did not apply; and  

1.5.2 any discussions, negotiations or other communications which may take place 

between the Authority and the Supplier in connection with any proposed 

Contract Change, including the submission of any Change Communications, 

shall be without prejudice to each Party’s other rights under this Contract.  

 2.  Costs  

2.1 Subject to paragraph 2.3, each Party shall bear its own costs in relation to the preparation and 

agreement of each Change Request and Impact Assessment.  

2.2 All Contract Changes shall be calculated and charged in accordance with the principles and rates 

set out in Appendix 2 of the Order Form.  The Supplier will only be entitled to increase the 

Contract Price if it can demonstrate in the Impact Assessment that the proposed Contract 

Change requires additional resources and that such additional resources are not accounted 

for within the scope of the Contract Price already payable by the Authority. In any event, any 

change to the Contract Price resulting from a Contract Change (whether the change will cause 

an increase or a decrease in the same) will be strictly proportionate to the increase or decrease 

in the level of resources required for the provision of the Services as amended by the Contract 

Change.  

2.3 Both Parties' costs incurred in respect of any use of this Change Control Procedure as a result of 

any error or default by the Supplier shall be paid for by the Supplier.  

 3.  Change Request  

3.1 Either Party may issue a Change Request to the other Party at any time during the Contract 

Period.  The Change Request shall be substantially in the form of Annex 1 to this Appendix 

and must state whether the Party issuing the Change Request considers the proposed 

Contract Change to be a Fast-track Change.  
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3.2 If the Supplier issued the Change Request, then it shall also provide an Impact Assessment to 

the Authority as soon as is reasonably practicable but in any event within 10 Business Days 

of the date of issuing the Change Request.  

3.3  If the Authority issued the Change Request, then the Supplier shall provide an Impact  

Assessment to the Authority as soon as is reasonably practicable but in any event within 10 

Business Days of the date of receiving the Change Request provided that if the Supplier 

requires any clarifications in relation to the Change Request before it can deliver the Impact 

Assessment, then it will promptly notify the Authority and the time period shall be extended by 

the time taken by the Authority to provide those clarifications.  The Authority shall respond to 

the request for clarifications as soon as is reasonably practicable and the Supplier shall provide 

the Authority with sufficient information to enable it to understand fully the nature of the request 

for clarification.  

  

 4.  Impact Assessment  

  

4.1  Each Impact Assessment shall include (without limitation):  

4.1.1 details of the proposed Contract Change including the reason for the Contract 

Change; and  

4.1.2 details of the impact of the proposed Contract Change on the Services and the 

Supplier's ability to meet its other obligations under the Contract and any 

variation to the terms of the Contract that will be required as a result of that 

impact and including without limitation changes to:  

(a) the Specification and Tender Response Document  

(b) the Service Levels  

(c) other services provided by third party suppliers to the Authority;  

(d) other proposed Contract Changes which have yet to be agreed with 

HTE pursuant to this Change Control Process;  

(e) details of the cost of implementing the proposed Contract Change in 

accordance with Appendix 2 of the Order Form;  

(f) details of the ongoing costs required by the proposed Contract Change 

when implemented, including any increase or decrease in the Contract 

Price, any alteration in the resources and/or expenditure required by 

either Party, taking into consideration any other proposed Contract 

Changes and any alteration to the business practices of either Party;  
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(g) a timetable for the implementation, together with any proposals for the 

testing of the Contract Change and the impact on any other proposed 

Contract Changes;  

(h) details of how the proposed Contract Change will ensure compliance 

with any applicable change in Law; and  

(i) such other information as the Authority may reasonably request in (or 

in response to) the Change Request.  

4.2 Subject to the provisions of paragraph 4.3, the Authority shall review the Impact Assessment 

and, within 15 Business Days of receiving the Impact Assessment, it shall respond to the 

Supplier in accordance with paragraph 5.  

4.3 If the Authority is the Receiving Party and the Authority reasonably considers that it requires 

further information regarding the proposed Contract Change so that it may properly evaluate 

the Change Request and the Impact Assessment, then within five Business Days of receiving 

the Impact Assessment, it shall notify the Supplier of this fact and detail the further information 

that it requires.  The Supplier shall then re-issue the relevant Impact Assessment to the 

Authority within 10 Business Days of receiving such notification.  At the Authority's discretion, 

the Parties may repeat the process described in this paragraph until the Authority is satisfied 

that it has sufficient information to properly evaluate the Change Request and Impact 

Assessment.  

 5.  Authority’s Right of Approval  

5.1  Within 15 Business Days of receiving the Impact Assessment from the Supplier or within 10  

Business Days of receiving the further information that it may request pursuant to paragraph 

4.3, the Authority shall evaluate the Change Request and the Impact Assessment and shall 

do one of the following:  

5.1.1 approve the proposed Contract Change, in which case the Parties shall follow 

the procedure set out in paragraph 5.2 below;  

5.1.2 in its absolute discretion reject the Contract Change, in which case it shall notify 

the Supplier of the rejection.  The Authority shall not reject any proposed 

Contract Change to the extent that the Contract Change is necessary for the 

Supplier or the Services to comply with any changes in Law.  If the Authority 

does reject a Contract Change, then it shall explain its reasons in writing to 

the Supplier as soon as is reasonably practicable following such rejection;  

5.1.3 require the Supplier to modify the Change Request and/or Impact Assessment 

in which event the Supplier shall make such modifications within five 

Business Days of such request.  Subject to paragraph 4.3 above, on 

receiving the modified Change Request and/or Impact Assessment, the 

Authority shall approve or reject the proposed Contract Change within 10 

Business Days.  
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5.2 If the Authority approves the proposed Contract Change pursuant to paragraph 5.1 and it has not 

been rejected by the Supplier in accordance with paragraph 6 below, then it shall inform the 

Supplier and the Supplier shall prepare two copies of a Change Authorisation Note which it 

shall sign and deliver to the Authority for its signature.  Following receipt by the Authority of 

the Change Authorisation Note, it shall sign both copies and return one copy to the Supplier.  

On the Authority’s signature, the Change Authorisation Note shall constitute a binding variation 

to the Contract provided that the Change Authorisation Note is signed by:  

 5.2.1  the appropriate person(s) specified in paragraph 9.1 of this Appendix; and  

5.2.2  the Authority within 10 Business Days of receiving the Supplier's signed 

copy.  

5.3 If the Authority does not sign the Change Authorisation Note within this time period, then the 

Supplier shall have the right to notify the Authority and if the Authority does not sign the Change 

Authorisation Note within five Business Days of the date of such notification, then the Supplier 

may refer the matter to the Dispute Resolution Procedure.  

  

 6.  Supplier’s Right of Approval  

6.1 Following an Impact Assessment, if the Supplier reasonably believes that any proposed Contract 

Change which is requested by the Authority:  

6.1.1 would materially and adversely affect the risks to the health and safety of any 

person; or  

6.1.2  would require the Services to be performed in a way that infringes any Law; 

or  

 6.1.3  is outside of the Supplier's technical capability where:  

(a) the Supplier can demonstrate to the Authority’s reasonable satisfaction 

that the proposed Contract Change is impossible to implement; and  

(b) the proposed Contract Change is outside the technical scope of the 

Services as set out in the Specification and Tender Response 

Document,  

then the Supplier shall be entitled to reject the proposed Contract Change and shall 

notify the Authority of its reasons for doing so within five Business Days after the date 

on which it is obliged to deliver the Impact Assessment in accordance with paragraph 

3.3.  
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 7.  Fast-Track Changes  

7.1 The Parties acknowledge that to ensure operational efficiency there may be circumstances where 

it is desirable to expedite the processes set out above.  

7.2  If both Parties agree in relation to a proposed Contract Change that:  

7.2.1 the Contract Change does not involve any alteration to, or deviation from the 

contractual principles set out in the Contract; and  

7.2.2 the total number of Contract Changes in relation to which this fast track 

procedure has been applied does not exceed two (2) in any twelve (12) 

month period (or such higher number as the Parties may from time to time 

agree in writing); and  

7.2.3 the proposed Contract Change is not significant (as determined by the Authority 

acting reasonably),  

7.2.4 then the Parties shall confirm to each other in writing that they shall use the 

process set out in paragraphs 2, 3, 4, 5 and 6 above but with reduced 

timescales, such that any period of fifteen (15) Business Days is reduced to 

five (5) Business Days, any period of ten (10) Business Days is reduced to 

two (2) Business Days and any period of five (5) Business Days is reduced 

to one (1) Business Day.  

7.2.5 The parameters set out in paragraph 7.2 may be revised from time to time by 

agreement between the Parties in writing.  

 8.  Operational Change Procedure  

8.1 Any changes identified by the Supplier to improve operational efficiency of the Services may be 

implemented by the Supplier without following the Change Control Procedure for proposed 

Contract Changes provided they do not:  

 8.1.1  have an impact on the Authority;  

 8.1.2  require a change to the Contract;  

 8.1.3  have a direct impact on use of the Services; or  

 8.1.4  involve the Authority in paying any additional charges or other costs.  

8.2 The Authority may request an Operational Change by submitting a written request for Operational 

Change ("RFOC") to the Supplier Representative.  

8.3  The RFOC shall include the following details:  

 8.3.1  the proposed Operational Change; and  

 8.3.2  time-scale for completion of the Operational Change.  
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8.4  The Supplier shall inform the Authority of any impact on the System or the Services that may 

arise from the proposed Operational Change.  

8.5 The Supplier shall complete the Operational Change by the timescale specified for completion of 

the Operational Change in the RFOC, and shall promptly notify the Authority when the 

Operational Change is completed.  

 9.  Change Authorisation  

9.1 Any proposed Contract Change processed in accordance with this schedule will not be authorised 

and the Supplier shall not implement any proposed Contract Change until the Change 

Authorisation Note is signed and executed by the [                             ]  in accordance with the 

Authority’s Contract Change authorisation and sign off procedure(s), as notified to the Supplier 

in writing from time to time.  

 10.  Communications  

10.1 For any Change Communication to be valid under this schedule, it must be sent to either 

the Authority’s Change Manager or the Supplier's Change Manager, as applicable.  All 

Change Communications may be hand delivered or sent by first-class post, email or 

facsimile.  Change Communications shall be deemed to have been received at the 

following times:  

10.1.1 if hand delivered, then at the time of delivery or, if delivered after 16.00 hours 

on the next Business Day;  

10.1.2 if posted first class from within the UK, at 10.00 hours on the second Business 

Day after it was put into the post; or  

10.1.3 if sent by facsimile or email, then at the expiration of 4 (four) hours after the 

time of despatch, if despatched before 15.00 hours on any Business Day, 

and in any other case at 10.00 hours on the next Business Day following the 

date of despatch.  

10.2 In proving delivery of a Change Communication, it will be sufficient to prove that delivery 

was made, or that the envelope containing the Change Communication was properly 

addressed and posted (by prepaid first class recorded delivery post) or that the 

facsimile or email was properly addressed and despatched, as the case may be.  

  

Annex 1  

Change Request Form  
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Annex 3  

Change Authorisation Note  

CR NO.:  TITLE:  DATE RAISED:   

PROJECT:  TYPE OF CHANGE:  REQUIRED BY DATE:   

  

DETAILED DESCRIPTION OF CONTRACT CHANGE FOR WHICH IMPACT ASSESSMENT IS 

BEING PREPARED AND DETAILS OF ANY RELATED CONTRACT CHANGES:   

PROPOSED ADJUSTMENT TO THE CONTRACT PRICE RESULTING FROM THE CONTRACT 

CHANGE:  

DETAILS OF PROPOSED ONE-OFF ADDITIONAL CHARGES AND MEANS FOR DETERMINING 

THESE (E.G.  FIXED PRICE OR COST-PLUS BASIS):   

SIGNED ON BEHALF OF AUTHORITY:  SIGNED ON BEHALF OF THE SUPPLIER:  

Signature:_____________________  

  

Signature:_____________________  

Name:________________________  

  

Name:________________________  
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