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Annex A Continued..


NURSERY MILK SCHEME – DRAFT MILK AGENT TERMS AND CONDITIONS

The Department of Health currently has a new version of the Milk Agent Terms and Conditions in preparation, which sets out the rules of the NMS and an agent’s obligations for adhering to these rules and making claims for reimbursement. The latest draft of the Terms and Conditions document is presented here for information only, and bidders should note that this may not represent the final version of this document. 


NURSERY MILK SCHEME - AGENT APPLICATION FORM

[** insert clauses 1- 12 of Agent Application Form, including the Declaration**]

By signing the declaration on this application for registration as an agent representing Setting/s, you agree to be bound by this Contract.

	
	

	Signed by [NAME OF AUTHORISED SIGNATORY]
for and on behalf of [NAME OF AGENT]
	...................................
Authorised Signatory


[bookmark: main]
Date:							         ...................................






NURSERY MILK SCHEME - AGENT APPLICATION FORM
TERMS AND CONDITIONS
Definitions:
Acceptance of Agent Application for Registration: notice from NMRU to an Agent confirming that NMRU has received the Agent Application Form and accepts the offer to act as Agent in the Nursery Milk Scheme, which notice shall include the Agent Account Number for the relevant Agent and the documents and information listed in Step 1 of the Agent Guidelines. 
Agent: means an Agent registered on the Nursery Milk Scheme to act on behalf of Settings in delivering milk, or arranging the delivery of milk, to Settings in accordance with the Nursery Milk Scheme and subsequently reclaiming the cost of that milk from NMRU.
Agent Account Number: means the unique account number issued by NMRU to each Agent upon registration to act as Agent.
Agent Application Form: means the application for registration as an Agent.
Agent Bank Account: means the bank account in the Agent’s name nominated in writing by the Agent in the Agent Application Form and as subsequently updated by the Agent to the NMRU in writing.
Agent Guidelines: means the guidelines [sent out by NMRU to Agents] to assist with the completion of Agent Application Forms and Claims for reimbursement under the Nursery Milk Scheme. 
Agent Start Date: means (1) the date of signature of the attached Agent Application Form (if the Agent was registered with the NMRU prior to signing the attached Agent Application Form); or (2) the date on which the NMRU issues the Acceptance of Agent Application for Registration (if the Agent was not registered with the NMRU prior to signing the attached Agent Application Form).
Business Day: a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.
Re-imbursement: the reimbursement of the cost of Claim(s), payable by NMRU to an Agent for the supply of milk by the Agent to the Settings in accordance with the Nursery Milk Scheme.
Claims: means a claim submitted by the Agent to NMRU on behalf of a Setting in accordance with the Contract and the Nursery Milk Scheme. 
Contract: is the contract between the NMRU and the Agent, made up of the following:
a) these Terms and Conditions; and
b) the Agent Guidelines, as updated from time to time.
Deliverables: all documents, products and materials provided by the Agent or its agents, subcontractors and personnel to the NMRU as evidence of and in support of the Claims in any form, including without limitation computer programs, data and reports. 
Intellectual Property Rights: all patents, rights to inventions, utility models, copyright and related rights, trade marks, service marks, trade, business and domain names, rights in trade dress or get-up, rights in goodwill or to sue for passing off, unfair competition rights, rights in designs, rights in computer software, database rights, topography rights, rights in confidential information (including know-how and trade secrets) and any other intellectual property rights, in each case whether registered or unregistered and including all applications for, and renewals or extensions of, such rights, and all similar or equivalent rights or forms of protection in any part of the world.
NMRU: means the Nursery Milk Reimbursement Unit, the entity contracted by the Department of Health in England to approve Settings and Agents and make payments to Settings and Agents in accordance with the Nursery Milk Scheme.
NMRU Materials: all materials, specifications and data supplied by NMRU to the Agent.
Nursery Milk Scheme: means the scheme regulated by the Welfare Food Regulations 1996 which entitles Settings to be reimbursed for the provision of 189 ml (1/3 pint) of milk to children under the age of five for each day they attend Settings for 2 hours or more.
Nursery Milk Transfer Declaration Form means the form found in the Agent Guidelines for the registration of a Setting with an Agent, and any other form provided by NMRU for the appointment or transfer of an Agent by a Setting;  
Services: the services to be provided by the Agent to its registered Setting(s) being the supply of milk and activities connected to the supply of milk by the Agent to the Setting(s) in accordance with the Nursery Milk Scheme.
Setting(s): means day care facilities for children which have registered for the Nursery Milk Scheme to claim reimbursement for the cost of the provision of milk.
	Setting Representation Date: means the latest of: (1) the date that Setting registered with the Nursery Milk Scheme, (2) the date that Setting registered with that Agent in accordance with the Agent Guidelines, and (3) the date  on which the NMRU is informed that a Setting has registered to be supplied with milk by that Agent in accordance with the Agent Guidelines
Terms and Conditions: these terms and conditions set out in clause 0 to clause 12 (inclusive).
Interpretation:
If there is any conflict or ambiguity between the terms of the documents (b), (c) and (d) listed in the definition of Contract and these Terms and Conditions, these Terms and Conditions shall prevail.
A reference to a statute or statutory provision is a reference to it as amended or re-enacted. A reference to a statute or statutory provision includes any subordinate legislation made under that statute or statutory provision, as amended or re-enacted.
Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.
A reference to writing or written includes email.
This Contract between the Agent and the NMRU shall commence on the Agent Start Date and shall continue until terminated in accordance with this Contract. 
The Agent agrees to act in accordance with the following terms:
An Agent represents a Setting from the Setting Representation Date.
No Claim will be made by an Agent for a setting prior to the Setting Representation Date.
All Claims must be submitted in the correct file format as advised to the Agent by the NMRU in accordance with the Agent Guidelines.
the Agent shall comply with the Agent Guidelines, as the NMRU or the Department of Health in England may update them from time to time. 
An Agent will make a declaration on every Claim submitted to the effect that the Claim is accurate and is in accordance with the rules of the Nursery Milk Scheme. 
An Agent will have robust and auditable systems in place to ensure that all Claims made have been made in line with the entitlement rules of the Nursery Milk Scheme. Entitlement and other Nursery Milk Scheme details are found in the Agent Guidelines. 
An Agent shall quote its Agent Account Number in all communications with NMRU.
the Agent shall have in place a comprehensive process to ensure that Settings receive full information about a Claim an Agent intends to make on their behalf, and agrees with the accuracy of that Claim, in advance of an Agent making a Claim on that Setting’s behalf.
the Agent shall perform the Services and submit the Claims with the highest level of care, skill and diligence in accordance with best practice in the Agent's industry.
the Agent shall co-operate with the NMRU in all matters relating to the Services and the Claims, and comply with all reasonable instructions from the NMRU.
the Agent shall only use personnel who are suitably skilled and experienced to perform the tasks assigned to them.
[bookmark: a328611]When signing with an Agent, a Setting must correctly complete, sign and date the Nursery Milk Transfer Declaration Form. Transfers will not be accepted unless parts 1 – 7 of the Nursery Milk Transfer Declaration Form have been correctly completed before the Setting signs it.  No Claims will be accepted before the date on which NMRU processes the Nursery Milk Transfer Declaration Form and accepts the transfer. 
An Agent will not validate any Claims on behalf of Settings. 
No Agent will exert pressure on Settings or attempt to influence a Setting to validate Claims which the Setting does not believe to be correct. 
Each Agent will ensure that all Settings understand the rules of the Nursery Milk Scheme before signing with that Agent. This includes ensuring that Settings are aware that they are responsible for Claims that the Agent makes on their behalf. 
Each Agent will ensure that communications between the Agent and Settings do not compromise the NMRU or mislead the Setting about the role of the NMRU.
All NMRU Materials are the exclusive property of the NMRU.
The NMRU and its licensors shall retain ownership of all Intellectual Property Rights in the NMRU Materials.
[bookmark: a346456]The NMRU shall reimburse each Claim validly made by the Agent in accordance with the Contract within a reasonable period of receipt of a correct Claim file, to the Agent Bank Account nominated in writing by the Agent. 
When requested, each Claim shall include all reasonable supporting information required by the NMRU.
In order to prevent or respond to issues concerning suspected fraud or error against the Nursery Milk Scheme, each Agent must co-operate fully with and assist the NMRU with its enquiries or those made by authorised entities.
If the NMRU suspects that there is fraud or error on some or all of an Agent’s Claims, the NMRU will undertake further investigation and audit work. 
The NMRU may at any time, without notice to the Agent, set off any liability of the Agent to the NMRU (including where the investigations or audits identify that there have been overpayments made to the Agent) against any liability of the NMRU to the Agent, whether that liability is present or future. Any exercise by the NMRU of its rights under this clause shall not limit or affect any other rights or remedies available to it under this Contract or otherwise.
[bookmark: a637788]The Agent shall:
comply with all applicable laws, statutes and regulations relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010 (“Relevant Requirements”); and
promptly report to the NMRU any request or demand for any undue financial or other advantage of any kind received by the Agent in connection with the performance of this agreement. 
The Agent shall ensure that any person associated with the Agent who is performing services in connection with this Contract does so only on the basis of a written contract which imposes on and secures from such person terms equivalent to those imposed on the Agent in this clause 8 (“Relevant Terms”). The Agent shall be responsible for the observance and performance by such persons of the Relevant Terms, and shall be directly liable to the NMRU for any breach by such persons of any of the Relevant Terms.
If a dispute arises in relation to any matter (“Dispute”) then either party shall be entitled to give to the other, written notice of the Dispute, setting out its nature and full particulars (“Dispute Notice”), together with any relevant supporting documents. Each party’s authorised representatives shall attempt in good faith to resolve the Dispute.  
If the parties’ authorised representatives are for any reason unable to resolve the Dispute within 10 days of the Dispute Notice, the Dispute shall be referred to the senior management team of both parties who shall attempt in good faith to resolve the Dispute. 
If any Dispute is not resolved within 14 days of being referred to the senior management teams, then it may be escalated for resolution to the Secretary of State for Health or another senior official in the Department of Health.
[bookmark: a250544]Nothing in this Contract:
shall limit or exclude the Agent's or the NMRU's liability for:
death or personal injury caused by its negligence, or the negligence of its personnel, agents or subcontractors;
fraud or fraudulent misrepresentation; 
any other liability which cannot be limited or excluded by applicable law; or
[bookmark: _GoBack]shall limit or exclude the Agent's liability under clause 10.2 of these Conditions.
[bookmark: a881395]Subject to clause 0 of these Conditions neither party to this Contract shall have any liability to the other party, whether in contract, tort (including negligence), breach of statutory duty, or otherwise, for any indirect or consequential loss arising under or in connection with this Contract. 
Notwithstanding the provisions of clause 0, the losses for which the Agent assumes responsibility and which shall be recoverable by the NMRU include:
sums paid by the NMRU to the Agent pursuant to this Contract, in respect of any Services or Claims not provided in accordance with the terms of the Contract; and
losses incurred by the NMRU arising out of or in connection with any Claim, demand, fine, penalty, action, investigation or proceeding by any third party (including any subcontractor, Agent personnel or regulator) against the NMRU caused by the act or omission of the Agent.
The rights of the NMRU under this Contract are in addition to, and not exclusive of, any rights or remedies provided by common law or criminal law.
Without affecting any other right or remedy available to it, the NMRU may terminate this Contract and de-register an Agent with immediate effect by giving written notice to the Agent if:
the Agent commits a material breach of the Contract; or
the Agent's financial position deteriorates to such an extent that in the NMRU's opinion the Agent's capability to adequately fulfil its obligations under the Contract has been placed in jeopardy.
the Agent takes any step or action in connection with its entering administration, provisional liquidation or any composition or arrangement with its creditors (other than in relation to a solvent restructuring), being wound up (whether voluntarily or by order of the court, unless for the purpose of a solvent restructuring), having a receiver appointed to any of its assets or ceasing to carry on business; or
the other party suspends, or threatens to suspend, or ceases or threatens to cease to carry on all or a substantial part of its business; or
the Agent (being an individual) dies or, by reason of illness or incapacity (whether mental or physical) or is incapable of managing his own affairs.
The Agent may terminate this Contract with immediate effect by giving written notice to the NMRU.
Termination of the Contract shall not affect any of the parties' rights and remedies that have accrued as at termination, including the right of NMRU to claim damages in respect of any breach of this Contract which existed at or before the date of termination.
Any provision of the Contract that expressly or by implication is intended to continue in force after termination shall remain in full force and effect.
Force majeure. Neither party shall be in breach of this Contract nor liable for delay in performing, or failure to perform, any of its obligations under this Contract if such delay or failure result from events, circumstances or causes beyond its reasonable control.
Subcontracting. If the Agent subcontracts any or all of its rights or obligations under this Contract, the Agent shall remain responsible for all acts and omissions of its subcontractors as if they were its own. 
Entire agreement. This Contract constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
Waiver.  A waiver of any right or remedy is only effective if given in writing and shall not be deemed a waiver of any subsequent breach or default.  A delay or failure to  exercise, or the single or partial exercise of, any right or remedy shall not: 
waive that or any other right or remedy; or
prevent or restrict the further exercise of that or any other right or remedy.
Severance. If any provision or part-provision of this Contract is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable.
Notices.
[bookmark: a723112]Any notice or other communication given to a party under or in connection with this Contract shall be in writing, addressed to that party at its registered office or such other address as that party may have specified to the other party in writing in accordance with this clause, and shall be delivered personally, or sent by pre-paid first class post or other next Business Day delivery service, commercial courier or email.
A notice or other communication shall be deemed to have been received: if delivered personally, when left at the address referred to in clause 1.1(cc); if sent by pre-paid first class post or other next Business Day delivery service, at noon on the second Business Day after posting; if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed; or, if sent by email, one Business Day after transmission.
The provisions of this clause shall not apply to the service of any proceedings or other documents in any legal action.
Third party rights. No one other than a party to this agreement shall have any right to enforce any of its terms. 
Governing law. This Contract, and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims), shall be governed by, and construed in accordance with, the law of England and Wales.
Jurisdiction. Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this Contract or its subject matter or formation (including non-contractual disputes or claims).
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