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CONDITIONS OF CONTRACT

These Conditions of Contract are terms of a common nature constituting the agreement between the parties to a Contract and setting out the rights and obligations of those parties.

GENERAL INFORMATION

1. Definitions

1.1. In these Conditions of Contract, except where the context otherwise requires, the following expressions shall have the meaning hereby assigned to them:

1.2. ‘The Authorised Officer’ shall be the Parish Council's representative appointed by the Parish Council to act in the name of the Parish Council for the purposes of this Contract. The identity of the Authorised Officer shall be notified to the Contractor in writing;

1.3. ‘The Authority’ means Campbell Park Parish Council;

1.4. ‘The Commencement Date’ means the date the contract will begin;

1.5. ‘The Contract’ means the agreement entered into between the Parish Council and the Contractor;

1.6. ‘The Contract Documents’ mean the documents, including -


Form of Tender;


General Conditions of Contract;


Form of Agreement, or written Acceptance of Tender;


Specification of Works / Services / Goods required;


Insurance Certificate(s).
1.7. ‘The Contractor’ means the company or person(s) to whom the Contract is awarded;

1.8. ‘The Parish Council’ means Campbell Park Parish Council;
1.9.  ‘Schedule of Rates’ where applicable means the prices, per task, submitted for various works or services of a repetitive nature;

1.10. ‘Services’ means such services as are described in the Specification;

1.11. ‘Specification’ means the description of the Works, Service or Goods required;

Interpretation

1.12. Reference to employees of the Contractor shall be deemed to include the Contractor’s agents and sub-contractors unless the context otherwise requires.

1.13. The Contract shall be governed by and construed in accordance with English Law, and the English courts shall have jurisdiction over any dispute or difference that shall arise between the Parish Council or the Authorised Officer and the Contractor out of or in connection with this Contract.

1.14. A reference to any Act of Parliament or to any Order, Regulation, Statutory Instrument, or the like shall be deemed to include a reference to any amendment or re-enactment of the same.

2.  Council Documents Prevail

2.1. In the event of any dispute arising between the terms of this document and the successful Contractor’s normal terms of trade, the contents of this document, and any representations made in respect of it contained in the tender documents, shall prevail.

3.  Confidentiality

3.1. The Contractor will be required not to disclose any information provided by the Parish Council which is classified as confidential.
3.2. The Contractor shall not without the written permission of the Authorised Officer during or anytime after the Contract Period make use of or disclose to any person (except as may be required by law), the Contract Documents or any information contained therein, nor any data or information collected on behalf of the Parish Council. Data or information collected on behalf of the Parish Council will become the property of Campbell Park Parish Council and must be used only for its intended purpose.

4.  Copyright

4.1. Copyright of the Contract Documents shall vest in the Parish Council but the Contractor may obtain or make at their own expense any further copies required for use by the Contractor in performance of the Service or Works.
5.  Unsatisfactory Work

5.1. The Authorised Officer shall have the absolute right to reject work, materials or goods that do not comply with the Contract as unsatisfactory and no payment shall be made for such work, materials or goods. Where appropriate the Authorised Officer shall order in writing the removal from site of any materials or goods that have been rejected and their replacement by materials or goods that are in accordance with the Contract.
6. Legal Proceedings

6.1. If required to do so by the Authorised Officer, the Contractor shall provide to the Authorised Officer any relevant information in connection with any legal enquiry, arbitration or court proceedings in which the Parish Council may become involved or any relevant disciplinary hearing internal to the Parish Council and shall give evidence in such inquiries or proceedings or hearings, arising out of the provision of the Service or Works. The Contractor immediately upon becoming aware of the same shall notify the Authorised Officer of any accident, damage or breach of any statutory provision relating in any way to the provision of or connected with the Service or Works.

7. Other Information

7.1. Within 14 days, or such other period as the Authorised Officer specifies in writing, the Contractor must give the Parish Council any information the Parish Council needs to comply with any current or future statute, statutory instrument, code of practice or any other obligations and the Contractor will not seek any payment from the Parish Council for providing such information.

8. Complaints in respect of Service Provision

8.1. The Contractor shall at the request of the Authorised Officer, in the places and in a form approved by the Authorised Officer, arrange for notices to be permanently displayed giving information as to how complaints about the provision of the Service or Works may be made.

8.2. The Contractor shall deal with any complaints received from whatever source in a prompt, courteous and efficient manner. The Contractor shall keep a written record of all complaints received and of the action taken in relation to such complaints. Such records shall be kept available for inspection by the Authorised Officer at all reasonable times. The Contractor shall notify the Authorised Officer forthwith in writing of all complaints received and of all steps taken in response thereto.

8.3. The Contractor may adopt the Parish Council’s Complaints Policy as its own.

9. Agency

9.1. Neither the Contractor nor its employees shall in any circumstances hold itself or themselves out as being the servant or agent of the Parish Council otherwise than in circumstances expressly permitted by the Authorised Officer.

9.2. Neither the Contractor nor its employees shall in any circumstances hold itself or themselves out as being authorised to enter into any contract on behalf of the Parish Council or in any way bind the Parish Council to the performance, variation, release or discharge of any obligation.

9.3. Neither the Contractor nor its employees shall in any circumstances hold itself or themselves out as having the power to make, vary, discharge or waive any byelaw or regulation of any kind.
10. Transfer of Undertakings (Protection of Employment) 1981. (TUPE)

10.1. Prior to the end of the Contract, and following notice of termination being served by the Authorised Officer, the Contractor is required to provide to either the Parish Council, or a potential Tenderer, accurate and up-to-date information required under the Transfer of Undertakings (Protection of Employment) Regulations 1981. The information to be provided is set out in Annex A of the General Conditions of Contract (this document). For the avoidance of doubt the above information must be provided to the Parish Council regardless of whether or not the Employer requires it for TUPE purposes.

10.2. The information required by clause 11.1 shall be supplied to the Authorised Officer and/or potential Tenderers within 10 days of a written request for its provision. Contractors may be excluded from tendering for a future or continuation contract if the required information is not supplied within the stipulated timescale.

11. Site Clearance Upon Completion of Contract (where applicable)

11.1. On the termination or completion of the Contract, the contractor shall, within 7 days, clear away and remove from all premises and sites owned by the Parish Council and covered by this Contract, all surplus material and rubbish of every kind and leave the whole of the premises and sites clean and in a condition to the satisfaction of the Authorised Officer, and the Contractor shall carry out such works of repair, or clearance, as may reasonably be requested by the Authorised Officer.

11.2. If the Contractor fails to do any such work as required under this clause, the Parish Council shall be entitled to carry out such work by its own workmen, or by other contractors, and shall be entitled to recover from the Contractor the cost thereof, or may deduct the same from any monies due, or that become due to the Contractor.

12. Damaged Goods (where applicable)

12.1. Any goods that are delivered damaged or which for any reason are not acceptable to the Parish Council may be rejected by the Parish Council who shall, when giving notice of rejection, specify the reasons therefore and shall thereafter return the rejected goods to the Contractor at the Contractor’s risk and expense. In such cases the Contractor shall, within a reasonable time, replace such rejected goods with goods that are in all respects in accordance with the Contract.
13. Contracts (Rights of Third Parties) Act 1999

The parties to this Contract confirm that no term of this Contract is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a party to this Contract.
TENDER INFORMATION

14. Sufficiency of Information

14.1. The Contractor shall be deemed to have satisfied themselves before submitting their Tender as to the accuracy and sufficiency of the rates and prices stated in its Tender which shall (except in so far as it is otherwise provided in the Contract) cover all the Contractor’s obligations under the Contract and shall be deemed to have inspected and examined the site(s) of works and its surroundings, obtained for themselves all necessary information as to risks, contingencies and any other circumstances which might reasonably influence or affect the Contractor’s Tender. 

14.2. The Contractor must provide relevant Health & Safety documentation in the form of risk assessments and method statements in relation to the works being carried out following the Contractors’ inspection and examination, of the works and surrounding site.

14.3. The Contractor may at the discretion of the Parish Councils Authorised Officer, be asked to provide documentation in relation to: 

Their company’s Health & Safety Policy

Membership of professional bodies

Relevant qualifications

Previous experience of carrying out the work/task
References from previous clients

Membership of Local Authority preferred contactors list

Details of accident history

Details of any enforcement action taken against them in the past 3 years
15. Acceptance

15.1. The Contractor’s Tender, accepted under the hand of an Authorised Officer of the Parish Council, together with the Contract Documents shall constitute a binding agreement.

16. Prices

16.1. All contracts with a contract period of not more than two years shall be on a fixed price basis. 

16.2. The price fluctuation provisions of clauses 17.3 - 17.5 below shall operate in contracts with a contract period in excess of two years.

16.3. Should either party wish to review the rates and prices stated in the Contract, then such party shall give to the other three months' notice in writing of its wish together with details of the proposed variation in rates and prices and the index against which the prices should be reviewed. No alteration to the rates and prices shall take effect before the expiry of the first year of the Contract and thereafter not less than twelve months from the date of any previous change.

16.4. Pursuant to the giving of notice under Clause 17.3 the parties may enter into negotiation and if such negotiations reach an agreement then the revised rates and prices shall be recorded in writing and signed on behalf of each party. Any dispute shall be referred to arbitration as provided in the Conditions of Contract.

16.5. At no time shall any variation in cost exceed the alteration in the Retail Price Index for the twelve months determined at the date the notice pursuant to clause 17.3 was given.

17.  Post Tender Negotiation

17.1. The Parish Council reserves the right to negotiate with the lowest (or lowest group) of Tenderers minor changes in the scope of work following receipt of Tenders. 

18.  Assignment

18.1. The Parish Council shall be entitled to assign the benefit of the Contract or any part thereof and shall give written notice of any assignment to the Contractor.

19. Sub Contracting

19.1. The Contractor shall not, without the written consent of the Authorised Officer under the Contract (not to be unreasonably withheld), sub-let any portion of the works or service. Such consent as may be given by virtue of this sub-clause shall not relieve the Contractor from any liability or obligation under the Contract and the Contractor shall be responsible for the acts, defaults and neglects of any sub-contractor and sub-contractor’s agents, servants or workmen as fully as if they were acts, defaults or neglects of the Contractor.

20. Contractor’s Obligations

20.1. During the period of the Contract the Contractor shall provide all the services specified in the Contract to the satisfaction of the Authorised Officer.

20.2. Such consent to sub-letting any of the work as may be given in accordance with Clause 20.1 shall not relieve the Contractor from their liability or obligation under the Contract, and the Contractor shall be responsible for the acts, defaults, and neglects of any sub-contractor and sub-contractor’s agents, servants, or workmen, as fully as if they were acts, defaults, or neglects of the Contractor. 

20.3. The Contractor shall at all times during the Contract Period allow the Authorised Officer and such persons as may from time to time be nominated by the Authorised Officer access to all locations, materials, stores, spare parts, plant and equipment used for the purpose of inspecting and ensuring it meets the requirements of the Specification, and to any employee or agent of the Contractor for the purpose of interviewing them in connection with the provision of the service.

20.4. Should the Contractor fail to carry out any of their obligations within the times specified in the Contract, the Parish Council may, without prejudice to any other remedy, determine the Contract and carry out those obligations itself or, at the Parish Council’s option, engage another contractor to carry them out, and recover the additional costs thereof from the original Contractor.

21. Gifts, Inducements or Rewards

21.1. The Parish Council shall be entitled to determine the Contract and to recover from the Contractor the amount of loss resulting from such determination if:-
21.1.1. the Contractor shall have offered given or agreed to give to any person any gift or consideration of any kind as inducement or reward for doing or having done or forbearing or having forborne to do any action in relation to the obtaining or performance of this Contract or any other contract with the Parish Council, or

21.1.2. the Contractor shall have offered given or agreed to give to any person any gift or consideration of any kind as inducement or reward for showing or forbearing to show favour or disfavour to any person in relation to this Contract or any contract with the Parish Council, or

21.1.3. any of the acts in clauses 22.1.1 or 22.1.2 shall have been done by any person employed by the Contractor or acting on his behalf (whether with or without the knowledge of the Contractor), or

21.1.4. in relation to this Contract or any other contract with the Council the Contractor or any persons employed by him or acting on his behalf shall have committed an offence under the Prevention of Corruption Acts 1889 or 1916, or

21.1.5. in relation to this Contract or any other contract with the Parish Council the Contractor or any persons employed by him or acting on his behalf shall have given any fee or reward the receipt of which is an offence under section 117(2) of the Local Government Act 1972.

21.2. The Contractor shall also be liable to pay by way of liquidated damages a sum equal to ten per cent of all the sums which become payable to him under the Contract if:-

21.2.1. any gift inducement or reward referred to in clause 22.1 has been given or promised in relation to the obtaining or the performance of the Contract or any sub-contract, and

21.2.2. such gift inducement or reward was given or promised to any officer or person in the service of the Parish Council in any way connected with the obtaining or the performance of the Contract or sub-contract.
22. Variation of Conditions of Contract

22.1. Following the formation of a binding agreement, no deletion from, addition to, or variation of the Conditions shall be valid or of any effect unless agreed in writing and signed by the parties.

23. Waiver/Agreement to Remain in Force

23.1. Failure by the Parish Council at any time to enforce the provisions of the Contract or to require performance by the Contractor of any of the provisions of the Contract shall not be construed as a waiver or as creating an estoppel in connection with any such provision and shall not affect the validity of the Contract or any part thereof or the right of the Parish Council to enforce any provision in accordance with its terms. Any failure by either party to insist upon the performance of any of the conditions of this Contract or to exercise any rights under this Contract shall not be construed as a waiver by such party and this Agreement shall continue and remain in full force and effect notwithstanding any such failure.

24. Performance Guarantees/Bonds 

24.1. Where required in the Tender a guarantee for the performance of this Contract shall be provided by the Contractor. As directed by the Parish Council this will take the form of either a Parent Company Indemnity when the provisions of sub clause 25.2 shall apply, or a Performance Bond when the provisions of sub clause 25.3 shall apply.

24.2. Parent Company Indemnity. If the Contractor is a subsidiary Company within the meaning of the Companies Act 1985 Section 736, or any statutory modification or re-enactment thereof, it shall provide a Guarantee in the form specified by the Parish Council by its holding company or companies (as defined by the said section 736) to secure the due performance by the Contractor of its obligations to the Parish Council. Such Guarantee shall be provided within 28 days of request and the Contractor shall provide audited accounts covering the previous two years for the Company providing the Guarantee.

24.3. Performance Bond. The Contractor shall maintain in force a guarantee in the form approved and with a guarantor approved by the Parish Council for the whole of the Contract Period in a sum equal to 10% of the total tender value and provide evidence thereof to the Authorised Officer within 28 days of request and if at any time any of the requirements are not complied with then the Parish Council may by notice in writing forthwith terminate the Contract and all rights, obligations and liabilities shall thereupon cease but without prejudice to the rights and liabilities in respect of any antecedent breach thereof. Provided always that if the form of Bond approved by the Parish Council shall contain provisions for the determination by an arbitrator of any dispute or difference concerning the relevant date for the discharge of the Surety’s obligations under the said Bond.

24.4. Any agreement decision award or other determination touching or concerning the relevant date for the discharge of the Surety’s obligations under the said Bond shall be wholly without prejudice to the resolution or determination of any dispute or difference between the Parish Council and the Contractor.

25. Liquidated Damages

25.1. Liquidated damages, calculated as a pre-estimate of the actual costs incurred by the Parish Council as a consequence of the failure of the Contractor to complete the works or service in accordance with the Contract, are to be paid to the Parish Council by the Contractor.

26. Contract Extension

26.1. The Contract may be extended for a subsequent period subject to compliance with European Directives and satisfactory negotiation between both parties.

27. Disputes

27.1. If any difference shall arise between the Contractor and the Parish Council as to the rights, duties, obligations or liabilities of either party hereto the said difference shall be referred to a single arbitrator if the parties can agree upon one or in default of agreement to an arbiter appointed upon the application of either party (after notice in writing to the other of its intention so to do) to the appropriate professional institution or the President of the Chartered Institute of Arbitrators and in any case in accordance with the provisions of the Arbitration Act 1996 or any statutory modifications or re-enactment thereof for the time being in force. The costs of arbitration shall be borne as directed by the arbitrator. 

28. Termination

28.1. The Contract may be determined summarily by written notice to the Contractor in the event of any breach of any of the stipulations and conditions contained therein, or if a receiving order shall be made against the Contractor, or if the Contractor shall have become bankrupt or insolvent or shall compound with or assign in favour of creditors or (being an incorporated company) shall resolve to wind up or be ordered to be wound up or shall carry on business under a receiver.

28.2. The Contract may be determined by the Parish Council on six (6) months written notice if in the Parish Council's reasonable opinion such determination is necessary following a best value review of services to which this Contract relates.

29. Observance of Statutory Requirements


29.1. The Contractor shall comply with all statutory and other provisions to be observed and performed in connection with the Service or Works and shall indemnify the Parish Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of any breach by the Contractor of this Condition.

FINANCIAL INFORMATION

30. Invoicing Procedure/Payments

30.1. The Contractor will submit a monthly (in arrears) invoice/statement of charges due under the Contract in accordance with the Specification. The Parish Council will pay the Contractor the total sum which the Authorised Officer considers is due including VAT by means of a cheque or transfer of funds through the BACS banking system to an account the details of which have been provided by the Contractor. It will be the responsibility of the Contractor to invoice directly to the Parish Office.

31. Value Added Tax

31.1. Prices tendered by the Contractor shall be exclusive of Value Added Tax.

31.2. The Parish Council shall pay to the Contractor such Value Added Tax as may be properly chargeable by the Contractor at the appropriate rate ruling at the time on the invoice/statement. The Contractor shall issue a tax invoice in respect thereof.

32. Recovery of Sums Due to the Parish Council

32.1. Whenever under the Contract any sum of money shall be recoverable from or payable by the Contractor to the Parish Council the same may be deducted from any sum then due or which at any time thereafter may become due to the Contractor under this Contract or any other Contract with the Parish Council.

32.2. If monies owed to the Parish Council cannot be recovered in this way, the Parish Council will invoice the Contractor and payment shall be made within the period of twenty-eight days of the invoice being issued. If payment has not been made upon expiration of the said twenty-eight days, then the Parish Council shall be entitled to charge penalty interest at the current base rate plus 8% per annum on the portion of the amount outstanding.
33. Financial Information

33.1. The Contractor will supply the Parish Council’s Auditors with any information reasonably required by them to carry out their duties as auditors on behalf of the Parish Council. 

PERSONNEL INFORMATION

34. Health and Safety

34.1. The Contractor shall comply at all times with the requirements of the Health and Safety at Work Act 1974 and of any other Acts, Regulations, Orders or rules of law pertaining to health and safety.

34.2. Whilst on premises owned or occupied by the Parish Council, the Contractor shall ensure that its employees comply with the Parish Council’s general statement of safety policy and with the lawful requirements of the Parish Council’s Authorised Officer.

34.3. The Authorised Officer shall be empowered to suspend the provision of the Works or Service or part thereof in the event of non compliance by the Contractor with this clause.

34.4. The Contractor shall not resume provision of the Works or Service or such part until the Authorised Officer is satisfied that non-compliance has been rectified.

35. Equalities

35.1. The Contractor shall comply with all relevant legislation and shall take all reasonable steps to secure the observance of the provisions of this clause by all servants, employees or agents of the Contractor and all sub-contractors employed in the performance of the Contract.

INDEMNITY

36. Indemnity

36.1. The Contractor shall indemnify the Parish Council against all expenditure, actions, costs, liabilities, claims or demands whatsoever arising out of authorised and unauthorised acts or omissions of its employees and agents whether such acts or omissions are within or outside the course of such employment and agency. 

37. Insurance Cover

37.1. For the duration of the Contract the Contractor shall insure against all relevant risks and shall be required to provide written evidence that insurance cover is in place to the Parish Council’s required levels which are currently:

Employers Liability - at least £10,000,000; 

Public Liability - at least £5,000,000;

Professional Indemnity - at least £1,000,000.

Annex A

Transfer of Undertakings (Protection of Employment) Regulations 1981.

Information to be provided by the Contractor upon request from the Authorised Officer.

The following information shall be provided within 10 working days upon request following the serving of notice of termination of the Contract by the Authorised Officer.

1. For the workforce as a whole.

· Probationary period

· Retirement age

· Pension entitlement

· Pay and other collective agreements – both current, and agreed but not yet in force

· Working hours

· Entitlement to annual, sick, maternity, paternity and special leave

· Transfer conditions

· Entitlement to leased cars, season tickets loans, and other travel related benefits

· Sporting, social, welfare and other facilities which are not conditions of service

· Time off and facilities for Trade Union and Health and Safety representatives

2. For each member thought liable to transfer.

· Age

· Sex

· Pay rate

· Reckonable service

· Input (i.e. net working, as distinct from paid) hours

· Any other factor affecting redundancy entitlement

· Details of any outstanding claims against the employer
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