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Address for 
communications 

  

West Midlands Regional Operations Centre, 1 Ridgeway, Quinton 
Business Park, Birmingham, B32 1AF 

 

 

 

 

 

Address for 
electronic 
communications 

 

 

 

 

The Affected 
Property is 

• Highways England Area 9 Region assets as detailed in the 
Network Information. 

• the DBFO Technology Affected Property from the access date.  

• the DBFO Affected Property from the DBFO access dates.  

 

  

The DBFO 
Affected Property 
is 

as detailed in the Network Information as defined below: 

• A50 DBFO Affected Property 

• M40 DBFO Affected Property 

 

  

The DBFO 
Technology 
Affected Property 
is 

as detailed in the Network Information 

 

 

 

 

 

 
 

The Network 
Information is  

Network Information 
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The Scope is in Scope 

The language of 
the contract is 

English 

The law of the 
contract is the law 
of 

 England, subject to the jurisdiction of the Courts of England 

The period for reply is 2 weeks except that 

• The period for reply for 
Compensation 
Event quotes 

is 
3 weeks 

The following matters will be included in the Early Warning Register 

• Failure to establish an effective severe weather service.

• Failure to establish an effective incident response service.

• Failure to support the client to demonstrate a defence under Section 58 of the
Highways Act 1980.

• Lack of understanding of the Affected Property, its condition, traffic using the
network, asset data and maintenance requirements.

• Failure to operate as an integrated team through the Midlands Region community.

• Failure to support the Traffic Officer service by ensuring the availability of an
experienced capable resource to respond to requests to provide traffic
management.

• Failure to develop an effective maintenance plan that maximises network
occupancy including shared opportunities with others.

• Failure to provide effective communication with Highways England’s control room,
traffic officers, contractors, emergency services and other stakeholders.

• Failure to develop an effective stakeholder plan, together with the use of customer
insight to inform decision making.

• Failure to establish collaborative working with other delivery partners.

• Failure to establish effective engagement with Highways England’s commercial
and finance teams.

• Failure to establish effective health, safety and wellbeing practices.

• Failure to develop effective contingency plans and operating processes.

• Failure to understand the impact of operating a smart motorway, including the
maintenance requirements.

• Failure to adopt and effectively use Highways England systems, for example
Confirm.

• Failure to transition to an Asset Delivery environment.

• Failure to maintain and operate the tunnels within an appropriate time scales.

• Failure to maintain and repair technology assets within the required restore times.
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Address for 
electronic 
communications 

The Adjudicator is 

Name 
the person chosen by the Parties from an agreed list of Adjudicators 
published by the Institution of Civil Engineers 

Address for 
communications 

to be advised on a case by case basis 

Address for 
electronic 
communications 

to be advised on a case by case basis 

The Adjudicator nominating body is The Institution of Civil Engineers 
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• for the remainder of the Lump Sum Duties, the total of the 

monthly lump sums for each identified activity stated in the 

relevant Accepted Plan for the period since the access date 

which the Service Manager decides that the Contractor has 

completed, 

• for Cost Reimbursable Duties, the Defined Cost which the 

Service Manager forecasts will have been paid by the Contractor 

before the next assessment date (excluding the Defined Cost of 

Plant and Materials purchased by the Contractor but not yet 

incorporated in the Affected Property) plus the Fee  

• for the remainder of the service, an amount calculated by 

multiplying the quantity of items which the Contractor has 

completed by the rate stated in Schedule B or Schedule C to the 

Price List (whichever is applicable) or otherwise agreed between 

the Contractor and the Service Manager, and 

• the service which is subject to a Task Order in accordance with 

Schedule F of the Price List (which is not the subject of Schedule 

C to the Price List) 

11.2 

 

 
 

Add the following defined terms: 

(30) Annual Commercial Plan is a plan for each Financial Year prepared by the 

Contractor in accordance with Annex 15 to the Scope. 

(31) Associated Company is any of  

• A Consortium Member or 

• Any company, corporation, partnership, joint venture or other entity which 

directly or indirectly Controls, is under the Control of or is under common 

Control with the Contractor or a Consortium Member. 

(32) Change of Control is an event where any single person, or group of persons 

acting in concert, acquires Control of the Contractor or a Consortium Member or 

acquires a direct or indirect interest in the relevant share capital of the Contractor or 

a Consortium Member, as a result of which that person or group of persons holds or 

controls the largest direct or indirect interest in (and in any event more than 25% of) 

the relevant share capital of the Contractor or a Consortium Member. 

(33) Client’s Requirements are: 

• GM 701 - Asset delivery asset maintenance requirements (ADAMr), 

• Required Level of Service (RLOS), 

• GS 801 - Asset delivery asset inspection requirements (ADAIR),             

• GM 702 - Operational requirements for network occupancy (ORNO), 

• GM 703 - Operational requirements for incident management (ORIM), 

• GM 704 - Operational requirements for severe weather (ORSW), 
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• Severe Weather Plan, 

• Severe Weather Plan AD Appendices 

  

 

(34) Client’s Vehicles are the following vehicles described in Annex 22 to the Scope 

and listed in the Network Information 

• Area Operational Winter Service Vehicles (including the Operational 

Reserve), 

• National Reserve Winter Service Vehicles and 

• National Reserve Snow Blowers. 

(36) Community Partner is an organisation (other than the Contractor) engaged by 

the Client to provide works or services in relation to the maintenance, repair, renewal 

or improvement of the Affected Property. 

(37) Consortium Member is an organisation which is a member of the group of 

economic operators comprising the Contractor, whether as a participant in a non-

integrated joint venture or a shareholder in a joint venture company. 

(38) Contract Management Points are points accrued by the Contractor in 

accordance with the Contract Management Points tables in the Scope. 

 

(39) Control has the meaning set out in section 1124 of the Corporation Tax Act 2010. 

(40) Controller is the single person (or group of persons acting in concert) that  

• has Control of the Contractor or a Consortium Member or  

• holds or controls the largest direct or indirect interest in the relevant share 

capital of the Contractor or a Consortium Member. 

(41) Cost Reimbursable Duties are the duties set out in Section D of the Price List.  

(42) Credit Rating is the credit rating or any revised long term credit rating issued by 

a rating agency accepted by the Client in respect of the Contractor, a Consortium 

Member or any Guarantor. 

(43) Data Protection Legislation has the meaning defined in the Scope.  

(44) DBFO Affected Property is property of the Client which is identified as such in 

the Contract Data, unless later changed in accordance with the contract, excluding 

the DBFO Technology Affected Property  

(45) DBFO Technology Affected Property is property of the Client which is identified 

as such in the Contract Data, unless later changed in accordance with the contract, 

excluding the DBFO Affected Property  

(46) Discrimination Acts are the Equality Act 2010 and any provisions of any earlier 

statutes that are expressly preserved in force by that Act. 
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(47) Documentation has the meaning defined in the Scope. 

(48) DOTAS are the Disclosure of Tax Avoidance Schemes rules contained in Part 

7 of the Finance Act 2004 and in secondary legislation made pursuant to it, as 

extended to National Insurance contributions by the National Insurance 

Contributions (Application of Part 7 of the Finance Act 2004) Regulations 2012 (SI 

2012/1868). 

(49) Enforcement Action is enforcement action brought by a regulatory authority 

against the Contractor or an Associated Company under any health and safety or 

environmental legislation, including a successful prosecution or the issue of a 

prohibition or improvement notice under any contract 

(50) Enhancement is a change to the design, materials used, methods of construction 

or maintenance or operational performance requirements relating to the Affected 

Property proposed by the Contractor or a Community Partner which has not previously 

been adopted by the Client in the Affected Property or elsewhere (whether by way of a 

departure from standards or otherwise) and which (if implemented by the Client) is 

expected to provide a significant long-term benefit to the Client in terms of 

• reducing the cost to the Client of the service or of maintaining, operating,

renewing and improving the Affected Property,

• improving the quality or effectiveness of delivery of the service or

• otherwise enhancing the achievement of the Client’s vision, outcomes and

key objectives,

but excludes design solutions proposed by the Contractor in the course of developing 

the design for works relating to the Affected Property intended to be carried out by any 

Community Partners 

(51) EU Reference is any European Union 

• regulation,

• decision,

• tertiary legislation or

• provision of the European Economic Area agreement

(52) Exit Day is the exit day as defined in section 20 of the European Union 

(Withdrawal) Act 2018, as amended. 

(53) Financial Standing Test is the financial test for the Contractor, a Consortium 

Member or a proposed guarantor required in compliance with the Public Contract 

Regulations 2015. 

(54) Financial Year is (as the case may be) 

• the period commencing on the access date or DBFO access date and ending

on 31 March in the following year,

• a period of twelve months commencing on the expiry of the previous Financial

Year or
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• in the case of the Financial Year in which the Service Period expires, the 

period commencing on the expiry of the previous Financial Year and ending 

on the expiry of the Service Period. 

 (55) General Anti-Abuse Rule is  

• The legislation in Part 5 of the Finance Act 2013, and  

• Any future legislation introduced to counteract tax advantages arising from 

abusive arrangements to avoid National Insurance contributions. 

 (56) Government is Her Majesty’s Government of the United Kingdom.  

(57) Guarantor is a person who gives a Parent Company Guarantee to the Client. 

(58) Halifax Abuse Principle is the principle explained in the CJEU case C-255/02 

Halifax and others. 

(59) Health and Safety Plans are 

• A completed Supply Chain Health and Safety Maturity Matrix (SCMM) for the 

Contractor or each Consortium Member in the form required by the Client, 

recording the level of safety maturity within the organisation at the date of the 

SCMM, 

• An implementation plan, setting out the actions to be taken by the Contractor 

or each Consortium Member over a period of 12 months following the date of 

the SCMM in order to improve the scores recorded in the SCMM by not less 

than the percentage specified from time to time by the Client, including the 

timescale for each action and 

• An action plan, setting out the specific actions to be taken under this contract 

by the Contractor and its subcontractors (at any stage of remoteness from 

the Client) in order to support delivery of the improvements identified in the 

implementation plans for the Contractor or each Consortium Member. 

(60) Incentive Amount is an amount (not exceeding £1,000,000 in respect of any one 

Enhancement) payable to the Contractor (either alone or shared with one or more 

Community Partners) if an Enhancement is successfully implemented 

(61) Incoming Contractor is any contractor appointed by the Client to Provide the 

Service or part of it (or a similar service or part of it) in relation to the Affected Property 

(or part of it) in place of the Contractor 

(62) Indemnified Claim is a matter for which the Contractor is liable under the 

contract.  

(63) Indemnified Person has the meaning defined in the Scope. 

(64) Information Systems are the systems specified in the Scope for the collection 

and storage of information regarding the Affected Property and the service or any 

revised systems introduced by the Client from time to time. 

(65) Innovation is an innovative solution to an issue in relation to the development of 

which the Client wishes to invest designated funds.  
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(66) Intellectual Property Rights or IPRs are copyright and related rights, database 

rights, design rights, patents, inventions, trade marks (and goodwill attaching to those 

trade marks), domain names, applications for and the right to apply for any of the 

foregoing, moral rights, confidential information and any other intellectual or industrial 

property rights, whether or not registered or capable of registration, whether 

subsisting now or in future in any part of the world. 

(67) Intervention is one item of maintenance work on one unit (as defined in Schedule 

B to the Price List) of a Sub-Asset Type. 

(68) Licence is the document entitled “Highways England: Licence” listed in Annex 3 

to the Scope 

(69) Lump Sum Duties are the duties set out in Schedule A to the Price List. 

(70) Mobilisation Duties are the duties so described in the Scope. 

(71) Network Information is information which is in the document of that name 

referred to in the Contract Data and which identifies and describes the Affected 

Property and its surroundings and provides information pertaining to them, the 

Client’s assets and the Client’s Stocks. 

(72) Open Source Software has the meaning defined in the Scope.  

(73) OSS has the meaning defined in the Scope.  

(74) Outgoing Contractor is any agent or contractor appointed by the Client or Others 

to provide services similar to the service in relation to the Affected Property during 

the period immediately prior to the access date or DBFO access date.  

(75) Parent Company Guarantee is a guarantee of the Contractor’s performance in 

the form set out in the Scope 

(76) Performance Requirement is the required standard for performance of each 

element of the service as specified in the Scope. 

(77) Personal Data has the meaning defined in the Scope.  

(78) Premises are the office space, compounds, depots, workshop space, storage 

and other facilities and buildings described in the Network Information, including but 

not limited to roadside technology, picnic areas, tunnel buildings, and any other 

highway related buildings made available by the Client for the use of the Contractor 

during the Service Period as described in the Scope.   

(79) Quality Submission is the quality submission unless later changed in accordance 

with these conditions of contract, detailing the commitments made by the Contractor as 

part of its tender in respect of how it is to perform its obligations under the contract. 

 (80) Related Dispute is a dispute under or in connection with a contract between a 

Party and Others relating to this contract. 

(81) Related Dispute Adjudicator is an adjudicator appointed to determine a Related 

Dispute. 

(82) Relevant Tax Authority is HM Revenue & Customs or, if the Contractor is 

established in another jurisdiction, the tax authority in that jurisdiction. 
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(83) RIDDOR Incident is an incident occurring under any contract between  

• The Contractor or an Associated Company and  

• The Client or any other person  

Which results in death or serious injury to any worker or non-worker and for which 

the Contractor is responsible under the Reporting of Injuries, Diseases and 

Dangerous Occurrences Regulations 2013 (or any replacement of it 

(84) The Secretary of State is the Secretary of State for Transport. 

(85) Service Plan is the service plan or is the latest plan submitted by the Contractor 

under clause 32 of the conditions of contract.  The latest plan submitted by the 

Contractor supersedes previous Service Plans. 

(86) Smart Motorway Scheme is a scheme of alteration to the Affected Property 

which converts the hard shoulder into a running lane, either permanently or during 

periods of high traffic flow, and includes the ability to control traffic dynamically. 

(87) Staff are employees employed by the Contractor or an Associated Company or 

any Subcontractor to Provide the Service at any time 

(88) Sub-Asset Types are the categories of asset and items in relation to which the 

Contractor is to Provide the Service as identified in the Client’s Plans. 

(89) Tax Non-Compliance is where a tax return submitted by the Contractor or a 

Consortium Member to a Relevant Tax Authority on or after 1 October 2012  

• Is found on or after 1 April 2013 to be incorrect as a result of  

• a Relevant Tax Authority successfully challenging the Contractor or a 

Consortium Member under the General Anti-Abuse Rule or the 

Halifax Abuse Principle or under any tax rule or legislation with similar 

effect or  

• The failure of an avoidance scheme in which the Contractor or a 

Consortium Member was involved which was (or should have been) 

notified to a Relevant Tax Authority under the DOTAS or a similar 

regime or 

• Giving rise on or after 1 April 2013 to a criminal conviction in any 

jurisdiction for tax-related offences which is not spent at the date of 

award of this contract or to a civil penalty for fraud or evasion. 

(90)  Tender Commitments are the measurable commitments contained within the 

Quality Submission. 

(91) Threshold Level is the threshold level of Contract Management Points stated in 

the Scope.  

(92) Transferring Employees are employees of an Outgoing Contractor (or of a 

Subcontractor of an Outgoing Contractor) employed for the carrying out of work or the 

provision of services similar to the service in relation to the Affected Property  or the 

DBFO Affected Property during the period immediately prior to the access date  or the 
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DBFO access date, other than employees who object to being transferred to the 

Contractor. 

(93) TUPE means the Transfer of Undertakings (Protection of Employment) 

Regulations 2006 

(94) TUPE Information is information regarding the Staff including identity, number, 

age, sex, length of service, job title, grade and terms and conditions of employment, 

details of any disciplinary procedure taken against a member of Staff, detail of any 

grievance procedure taken by a member of Staff, together with any other matters 

affecting each of those Staff including but not limited to the information which a 

transferor is obliged to notify to a transferee pursuant to regulation 11(2) of TUPE. 

    

  

12 Interpretation and the law 

12.2 Delete & replace clause with 

The contract is governed by the law of the contract.  In the contract, unless 

the context otherwise requires, any reference which immediately before Exit 

Day is a reference to (as it has effect from time to time) 

• any EU References which are to form part of domestic law by application of 

section 3 of the European Union (Withdrawal) Act 2018 and are read on and 

after Exit Day as a reference to the EU References as they form part of 

domestic law by virtue of section 3 of the European Union (Withdrawal) Act 

2018 as modified by domestic law from time to time and 

• any European Union  

o institution, 

o authority or 

o other such body  

is read on and after Exit Day as a reference to the United Kingdom institution, 

authority or body to which its functions are transferred. 

15 Early warning  

15.1 Add after the first bullet point 

• increase the whole life cost of any asset forming part of the Affected Property, 

 

24 Subcontracting 

24.3 Insert an additional bullet point after “A reason for not accepting the subcontract 

documents is that”   

• they do not include all the provisions specified in the Scope. 
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26 Assignment 

Delete clause 26  

27 Disclosure 

Delete clause 27 

31 The Contractor’s plan  

Delete clause 31 and insert “Not used”. 

32 Revising the Contractor’s plan  

Delete clause 32 and insert 

32.1  The Contractor submits a revised Service Plan to the Service Manager  

• within the period for reply after the Service Manager has instructed the 

Contractor to,  

• when the Contractor chooses to and 

• not later than four weeks before the start of each Financial Year. 

32.2 Each revised Service Plan contains the details specified in the Scope. 

50 Assessing the amount due 

Delete clauses 50.1, 50.2, 50.3 and 50.6 and replace with: 

50.1     The Service Manager assesses the amount due at the last day of the calendar 

month before each assessment date.  The first assessment date is stated in 

the Contract Data.  Later assessment dates occur on the 6 h of each calendar 

month after the end of each assessment interval until 

• one calendar month after the end of the Service Period or 

• the Service Manager issues a termination certificate. 
 

               In assessing the amount due, the Service Manager considers an 

application for payment submitted by the Contractor that is date compliant 

and detail compliant. 

               If the Contractor submits an application for payment which is not in 

accordance with the contract, the Service Manager is not obliged to 

ascertain (on behalf of the Contractor) the amount the Contractor considers 

is due at the last day of the calendar month before each assessment date. 

50.2.1    The Contractor submits an application for payment to the Service Manager 

no earlier than the 1st day of each calendar month and before each 

assessment date setting out the amount the Contractor considers is due at 

the last day of the calendar month before the assessment date.   

A date non-compliant application for payment is not construed by the 

Service Manager as a date compliant application for payment until the 
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assessment date falling one calendar month after the date of receipt of the 

date non-compliant application for payment. 

50.2.2     The Contractor’s application for payment includes details of how the amount 

has been assessed and all information, in the required format, stated in the 

Scope. 

               An application for payment that does not include details of how the amount 

has been assessed and all information, in the required format, stated in the 

Scope is not in accordance with the contract.  The Service Manager issues 

a payment notice pursuant to clause 50.4 

50.3        If the Contractor submits an application for payment in accordance with the 

contract, the amount due at the last day of the calendar month before the 

assessment date is 

• the Price for Service Provided to Date, 

• plus other amounts to be paid to the Contractor, 

• less amounts to be paid by or retained from the Contractor. 

 
50.6        The Service Manager corrects any incorrectly assessed amount due in a 

later payment notice (or pay less notice as appropriate). 

 

51 Payment   

Delete clauses 51.1 and 51.2 and replace with: 

51.1     The Service Manager certifies a payment on or before the 19th of each 

calendar month.  The first payment is the amount due.  Other payments are 

the change in the amount due since the previous assessment.  A payment 

is made by the Contractor to the Client if the change reduces the amount 

due.  Other payments are made by the Client to the Contractor.  The Party 

to which payment is due submits an invoice to the other Party for the 

amount due (stated in the payment notice) on or after receipt of the Service 

Manager’s certificate but no later than the 23rd of each calendar month.  

The Contractor submits separate invoices for 

• Section A / Section B of the Price List (Lump Sum Duties),  

• Section C of the Price List (Schedule of Rates)  

• Section D of the Price List (Cost Reimbursable Duties) and 

• Section F of the Price List (Task Order). 

Payments are in the currency of the contract unless otherwise stated in the 

contract. 

 

51.2      If a certified payment is late, or if a payment is late because the Service 

Manager has not issued a certificate which should be issued, interest is 

paid on the late payment.  Interest is assessed from the date by which the 

late payment should have been made until the date when the late payment 
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is made, and is included in the first assessment after the late payment is 

made.   

 

52 Defined Cost 

Insert new clause 52.4: 

“For all Cost Reimbursable Duties, the Contractor utilises rates estimated from 

forecast Defined Costs with effect from the access date. The Contractor reconciles 

estimated rates with its actual Defined Costs at three monthly intervals commencing 

from the access date. These quarterly reconciliations are undertaken by the 

Contractor in collaboration with the Service Manager. Within 14 days of the 

completion of each quarterly reconciliation, the Contractor reports and corrects any 

under or over recovery of actual Defined Costs by adjusting the future rates.  

The Contractor submits its rates utilised for Cost Reimbursable Duties on an annual 

basis to the Service Manager for acceptance. After acceptance by the Service 

Manager the adjusted rates are immediately utilised for all Cost Reimbursable 

Duties.” 

 

 

60 Compensation events  

In clause 60.1(1) delete “or” at the end of the first bullet point and insert a comma. At 

the end of the clause delete the full stop and insert 

or 

• a change to the Information Systems or the introduction of a new Information 

System, 

• a change to the method of or requirements for performance measurement, or 

• a change which is stated elsewhere in these conditions of contract not to be 

a compensation event 

60.1 (5) Insert at the end (before the full stop) 

“unless the instruction relates to a notification from the Contractor that a conflict of 

interest may exist or arise”. 

In clause 60.1(11) after “Affected Property” insert “(other than a change in the 

quantity of any Sub-Asset Type comprised in the Affected Property)”. 

 

Delete clause 60.2 and insert: 

“This clause is only applicable to Option A Lump Sum Duties in Schedule A of the 

Price List, where the Item is not measured as a “sum”.    

Within 8 weeks of the end of each Financial Year, the Contractor undertakes a 

reconciliation of the difference between the actual Total Interventions instructed and 

completed for the previous year and the Total Interventions as listed in Schedule A 
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of the Price List. The Contractor submits the reconciliation to the Service Manager 

for acceptance. The Service Manager informs the Contractor if it accepts the 

reconciliation or does not accept the reconciliation and the Contractor adjusts 

accordingly. 

A compensation event will apply for each Item if: 

• the difference does not result from a change to the Scope, 

• the difference causes the Defined Cost per unit of quantity to change, 

• for the same Item in Schedule A of the Price List the difference between the 

quantities for the following is greater than 25%: 

- the actual Total Interventions instructed, and completed by the Contractor, 

and  

- the Total Interventions in Schedule A of the Price List. 

The Contractor will calculate the new rates for each Item in accordance with the Price 

List, Clause 20. 

 

In clause 61.2, after the first bullet point add a new bullet point 

• was something of which the Contractor was or ought to have been aware at 

the base date  

In clause 63.2, after “other compensation events,” insert “unless the contract states 

otherwise,”. 

Delete clauses 63.3 and 63.14. 

63 Assessing compensation events 

Insert at the beginning of clause 63: “The Contractor is deemed to have satisfied 

itself before entering into the contract 

• as to the Scope and nature of the service and its obligations under the 
contract, 

• as to the basis of payment for the service and 

• that it has all the information necessary to enable it to Provide the Service in 
accordance with the contract. 

 

70 The Client’s title to Plant and Materials 

Delete clause 70 and insert: 

“70.1 The value of Plant and Materials outside the Service Areas is excluded from 

the Price for Service Provided to Date unless 

• the Plant and Materials is within the United Kingdom, 

• the Contractor demonstrates to the satisfaction of the Service Manager that 
the Contractor has unencumbered title to the Plant and Materials, 
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• the Plant and Materials is stored separately and is clearly and visibly marked 
as for the Client and this contract, 

• the Plant and Materials is adequately protected against water, theft, 
vandalism and other casualties, 

• the Plant and Materials is insured against loss or damage while stored or in 
transit to the Service Areas for its full reinstatement value under a policy of 
insurance protecting the interests of the Parties in respect of the usual insured 
risks for the period until it is brought within the Service Areas and 

• the Contractor has provided a vesting certificate unless otherwise accepted 
by the Service Manager (in the form annexed to the Scope, Annex 3) for the 
value of the Plant and Materials. 

70.2 Where the value of Plant and Materials outside the Service Areas is included in 

an application for payment 

• the Contractor’s title in the Plant and Materials passes to the Client, 

• the Contractor does not remove it from where it is stored except for use on 
the Affected Property and 

• the risk of loss or damage to the Plant and Materials remains with the 
Contractor. 

70.3 The value of Plant and Materials within the Service Areas is excluded from the 

Price for Service Provided to Date unless 

• title in the Plant and Materials has already passed to the Client under clause 
70.2 or 

• the Contractor demonstrates to the satisfaction of the Service Manager that 
the Contractor has unencumbered title in the Plant and Materials. 

70.4 The Contractor’s title in Plant and Materials passes to the Client when it is 

brought within the Service Areas, but (subject to clause 80.1) the risk of loss or 

damage to the Plant and Materials remains with the Contractor. 

70.5 The Contractor does not remove Plant and Materials within the Service Areas 

from where it is stored except for use on the Affected Property or with the Service 

Manager’s prior written permission. 

70.6 The title to Plant and Materials passes back to the Contractor if it is removed 

from the Service Areas with the Service Manager’s prior written permission.” 

81 Contractor’s liabilities 

At the end of clause 81.1 add a new bullet point 

• Loss of or damage to the Client’s Vehicles or Client’s Stocks while in the 

possession or control of the Contractor. 

83 Insurance cover 

Delete clause 83 and insert 
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83.1  The Contractor provides the insurances stated in, and to comply with the 

requirements set out in, Annex 4 to the Scope. 

93 Payment on termination 

Item A4 in clause 93.2 is deleted and replaced with the following: 

“substantiated tender costs up to a maximum of £50,000.” 

 Option X1 Price Adjustment for Inflation 

Delete clauses X1.1 (a) and (b) and insert new clauses (a) and (b): 

X1.1 (a) The Base Date Index (B) used at the first inflation adjustment date 

is the latest available on or before the base date. The Base Date Index (B) 

used at subsequent inflation adjustment dates is the index at the 1ST January 

immediately before the previous year’s inflation adjustment date. 

(b) The Latest Index (L) is the latest index available at the 1st January 
immediately before each inflation adjustment date 

 

Option X2 Changes in the law  

X2.1 In line 2 after “Contract Date” add “unless the change and its effects 
could reasonably have been anticipated by the Contractor prior to the 
Contract Date”. 

 

Option X11: Termination by the Client 

At the end of clause X11.2 (before the full stop) insert “unless the Client has 

given the Contractor at least 12 months’ prior notice of his intention to 

terminate, in which case the amounts due on termination are A1 and A2 plus 

the fee percentage applied to the most recent forecast of the amounts that 

would have become due to the Contractor under the contract during the 

period of 12 months after the termination (assuming the termination had not 

occurred) or during the remainder of the Service Period (if that remaining 

period is less than 12 months)”. 

 

Option X18 Limitation of liability  

X18.5 Delete the bullet points and insert in their place 

• loss of or damage to the Client’s property,  

• delay damages,  

• Contractor’s share,  

• fraud or fraudulent misrepresentation,  

• infringement of the rights of Others,  

• loss or damage 

• to third party property or 
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• due to pollution, 

• loss arising from breach of 

• confidentiality or data protection obligations or 

• anti-bribery or anti-corruption obligations, 

• interest on debt,  

• losses caused by the Contractor’s illegal acts, deliberate default, deliberate 
abandonment, wilful misconduct or reckless misconduct, 

• death of or bodily injury to a person other than an employee of the Contractor 
and 

• other events for which the contract requires the Contractor or Client to insure 
(but excluded only up to the required level for each type of insurance stated 
in Annex 4 to the Scope. 

 Option Y(UK)1 Project Bank Account  

Y1.2 In line 1 delete “three” and insert “six”.  

Clause Y1.6 is amended by inserting the following after the second sentence. 
"The Client may propose that a Supplier is added to the Named Suppliers.  The 
Contractor accepts the proposal if the addition of the Supplier to the Named Suppliers 
is practicable. 

Y1.9 In line 4 delete “four” and insert “two”. 

 

 Option Y(UK)2: The Housing Grants, Construction and Regeneration Act 

1996 

 Delete Clauses Y2.1, Y2.2 and Y2.3 and replace with: 

Y2.1      In this Option, time periods stated in days exclude Christmas Day, Good 

Friday and bank holidays and a reference to “invoice” shall mean an 

“electronic invoice” where an invoice has been issued transmitted and 

received in a structured electronic format which allows for its automatic and 

electronic processing. The invoice is an electronic invoice if it complies with 

the standard on electronic invoicing.   An electronic invoice complies with 

the standard on electronic invoicing where it complies with the European 

standard and any of the syntaxes published in Commission Implementing 

Decision (EU) 2017/1870. 

Y2.2       The due date for payment is the 17th of each calendar month.  The due date 

for payment of a final payment is 

• if the Service Manager makes an assessment after the end of an 
accounting period, fourteen weeks after the end of the accounting 
period or, if a different period is stated in the Contract Data, within 
the period stated, 

• if the Service Manager makes an assessment after the end of the 
Service Period, fourteen weeks after the end of the Service Period 
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or, if a different period is stated in the Contract Data, within the 
period stated, 

• if the Service Manager does not make an assessment after the end 
of the Service Period, one week after the Contractor issues its 
assessment or 

• if the Service Manager has issued a termination certificate, fourteen 
weeks after the issue of the certificate. 

The final date for payment is the later of 

• thirteen (13) days after the due date for payment and 

• seven days after the receipt by the Party making payment of an 
invoice, issued in accordance with these conditions of contract. 

 

The Service Manager’s certificate is the payment notice specifying the 

amount due at the due date for payment (the notified sum, which may be 

zero) and stating the basis on which the amount was calculated.  If the 

Service Manager does not make an assessment after the end of the Service 

Period, the Contractor’s assessment is the payment notice. 

If the Service Manager does not certify and issue the payment notice in 

accordance with the contract, the Contractor’s application for payment is 

the payment notice. 

Y2.3       If either Party intends to pay less than the notified sum, it issues a pay less 

notice to the other Party on or before the 27th of each calendar month by 

stating the amount considered to be due or to have been due on the date 

the pay less notice is served and the basis on which that sum is calculated.  

A Party does not withhold payment of an amount due under the contract 

unless it has notified its intention to pay less than the notified sum as 

required by the contract. 

  

 Schedule of Cost Components 

 Delete the first sentence of the preamble. 

 Delete paragraph 12(a). 

 Delete paragraph 12(f) and insert “statutory redundancy and notice severance on a 

pro rata basis for the period engaged in order to Provide the Service where 

redundancy arises because the person is no longer required to be employed to 

Provide the Service and that person cannot be deployed elsewhere.  The amount of 

the statutory redundancy and notice severance will relate only to the length of service 

of that person to Provide the Service.” 

 In paragraph 13(a) after “travel” insert “in accordance with the Client’s Travel and 

Subsistence policy”. 
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Z8.2 If the Contractor subcontracts work to an Associated Company, the Defined Cost of 
the work subcontracted is assessed as if the work had not been subcontracted unless 
otherwise agreed by the Service Manager. 

Z8.3 The Service Manager may, having stated the reasons, instruct the Contractor to 
remove a Subcontractor (at any stage of remoteness from the Client). The Contractor 
then arranges the removal of the Subcontractor (at any stage of remoteness from the 
Client) and the appointment of a replacement in accordance with the contract. 

Z8.4 The Client may terminate if a key Subcontractor or another key resource needed for 
the service is no longer available and the Contractor is unable to propose an 
alternative resource acceptable to the Service Manager. In the event of a termination 
under this clause, the termination procedures followed are P1, P2 and P3 and the 
amounts due on termination are A1 and A3. 

Z8.5 Before  

• appointing a proposed Subcontractor or  

• allowing a Subcontractor to appoint a proposed subsubcontractor  

the Contractor submits to the Service Manager for acceptance 

• either 

• a European Single Procurement Document (as described in regulation 59 
of the Public Contracts Regulations 2015) in respect of the proposed 
Subcontractor or subsubcontractor or 

• other means of proof (as specified in regulations 60(4) and 60(5) of the 
Public Contracts Regulations 2015) that none of the mandatory or 
discretionary grounds for exclusion referred to in regulation 57 of the 
Public Contracts Regulations 2015 applies to the proposed Subcontractor 
or subsubcontractor 

• details of any RIDDOR Incident under any contract for which the proposed 
Subcontractor or subsubcontractor is responsible and of any Enforcement 
Action brought against the proposed Subcontractor or subsubcontractor. 

Z8.6 The Contractor does not appoint the proposed Subcontractor (or allow the 
Subcontractor to appoint the proposed subsubcontractor) until the Service Manager 
has accepted the submission.  Reasons for not accepting the submission are that  

• it shows that there are grounds for excluding the proposed Subcontractor or 
subsubcontractor under regulation 57 of the Public Contracts Regulations 
2015  or 

• the Service Manager is not satisfied that the proposed Subcontractor or 
subsubcontractor has put in place adequate measures to ensure that similar 
matters to the RIDDOR Incident or the event giving rise to  Enforcement 
Action will not occur. 

Z8.7 If requested by the Service Manager, the Contractor provides further information to 
support, update or clarify a submission under clause Z8.5 

Z8.8 If, following the acceptance of a submission under clause Z8.6, it is found that  

• one of the grounds for excluding the subcontractor or subsubcontractor under 
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• its Credit Rating falls below the relevant credit rating,

• there is a further fall in its Credit Rating below the relevant credit rating,

• it issues a profits warning to a stock exchange or makes any other public
announcement about a material deterioration in its financial position or
prospects,

• it is subject to a public investigation into improper financial accounting and
reporting, suspected fraud or any other impropriety,

• it commits a material breach of its covenants to its lenders or

• its financial position or prospects deteriorate to such an extent that it would
not meet the Financial Standing Test.

Z9.5 If a Change of Control occurs and is likely to give rise to an actual or potential conflict 
of interest, the Contractor and the Service Manager meet within one week to discuss 
the actions to be taken by either Party in order to overcome or mitigate the conflict. 
If the Parties do not agree and implement the actions needed to overcome or mitigate 
the conflict, the Client may terminate the Contractor’s obligation to Provide the 
Service with immediate effect.  In the event of a termination under this clause, the 
termination procedures followed are P1, P2 and P3 and the amounts due on 
termination are A1 and A2. 

Z9.6 If as a result of a Change of Control 

• a person or organisation with which the Client does not wish to be associated
for ethical or reputational reasons is an Associated Company or

• the Client decides (having reviewed any information provided by the Contractor
and made appropriate inquiries) that the Contractor is no longer in a position to
Provide the Service

the Client may terminate the Contractor’s obligation to Provide the Service with 
immediate effect.  In the event of a termination under this clause, the termination 
procedures followed are P1, P2 and P3 and the amounts due on termination are A1 
and A2. 

Z9.7  If a Change of Control occurs, the Contractor provides to the Client 

• certified copies of the audited consolidated accounts of the Controller for the
last three financial years,

• a certified copy of a board minute of the Controller confirming that it will give
to the Client a Parent Company Guarantee if so required by the Client,

• any other information required by the Client in order to determine whether the
Controller meets the Financial Standing Test and

• any other information requested by the Client in order to satisfy itself that the
Contractor remains in a position to perform its obligations under this contract.

Z9.8 If a Change of Control or any of the events listed in clauses Z9.2 to Z9.4 occurs, the 
Client may require the Contractor to give to the Client a Parent Company Guarantee 
from the Controller or (if the Controller does not meet the Financial Standing Test) 
an alternative guarantor proposed by the Contractor and accepted by the Client. 
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Z9.9 A reason for not accepting an alternative guarantor proposed by the Contractor is 
that it does not  

• meet the Financial Standing Test,  

• provide the legal opinion required in clause Z9.13 or  

have a Credit Rating at least equal to the credit rating for the person to whom the 
event listed in clause Z9.4 has occurred. 

Z9.10 If so required by the Client, the Contractor within four weeks after the Client notifies 
the requirement gives to the Client a Parent Company Guarantee from the Controller 
or an alternative guarantor accepted by the Client. 

Z9.11 The Client may accept a Parent Company Guarantee from the Controller or an 
alternative guarantor proposed by the Contractor who does not meet the Financial 
Standing Test if the Contractor gives to the Client an assurance that the Controller 
or the alternative guarantor will meet the Financial Standing Test within 18 months 
of the Client‘s acceptance. If so, the Parties agree a process for reviewing the 
financial standing of the Controller or the alternative guarantor during that period in 
order to demonstrate to the Client that it will meet the Financial Standing Test by the 
end of that period. 

Z9.12 If 

• the Contractor fails to notify the Client that an event listed in clause Z9.4 has 
occurred, 

• neither the Controller nor any alternative guarantor proposed by the Contractor 
complies with the Financial Standing Test within the timescale stated in clause 
Z9.11 or fails to provide the legal opinion required by clause Z9.13 

• the Contractor does not give to the Client a Parent Company Guarantee from 
the Controller or an alternative guarantor accepted by the Service Manager 
within four weeks of a request from the Service Manager to do so or 

• the Contractor fails to demonstrate to the Service Manager that the Controller or 
the alternative guarantor accepted by the Service Manager will meet the 
Financial Standing Test within 18 months of the Service Manager‘s acceptance 

the Client may treat such failure as a substantial failure by the Contractor to comply 
with its obligations. 

Z9.13 If the Contractor, a Consortium Member, a Guarantor or an alternative guarantor 
proposed by the Contractor (in this clause referred to as a “relevant entity”) is not a 
company incorporated in and subject to the laws of England, the Contractor provides 
a legal opinion from a lawyer or law firm which is 

• qualified and registered to practise in the jurisdiction in which the relevant 
entity is incorporated and  

• accepted by the Client. 

The legal opinion is addressed to the Client on a full reliance basis and the liability of 
the lawyer or law firm giving the opinion is not subject to any financial limitation unless 
otherwise agreed by the Client. 
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• continues to provide that part of the service stated in the Scope as to be 

performed by the Contractor after the expiry of the Service Period. 

 

Z39.2 During the last 6 months of the Service Period, the Service Manager may instruct the 

Contractor not to provide any part of the service which the Service Manager 

considers will not be completed prior to the expiry of the Service Period 

Z39.3 The Contractor remains liable (subject to any applicable legislation relating to 

limitation of actions) for claims, proceedings, compensation and costs due to 

breaches of the contract which become apparent before or after the end of the 

Service Period. 
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Z61.5 The Contractor may propose to the Service Manager that trials, testing or a pilot 
project be carried out to assist with the development of a proposed Enhancement. If 
the Service Manager agrees, it may instruct the Contractor to develop a detailed 
specification for and/or to carry out the trials, testing or pilot project. 

Z61.6 The Contractor may prepare and submit to the Service Manager a detailed 
business case for the proposed Enhancement. A detailed business case includes 

• full details of the revised design, materials used, methods of construction or 
maintenance or operational performance requirements relating to the 
Affected Property, 

• full details of the expected long-term benefit to the Client if the Enhancement 
is implemented and the period over which the benefit is to be assessed, 

• how any risks associated with the implementation of the Enhancement are to 
be allocated, 

• a cost benefit analysis, 

• any resulting change to the Prices, 

• any expected change to the Client’s other costs and the timescale over which 
the change will occur and 

• the proposed Incentive Amount and a proposal as to how it is to be paid to 
the Contractor if the Enhancement is successfully implemented. 

Z61.7 The Client decides whether (and if so on what terms) to implement the proposed 
Enhancement. The Service Manager instructs the implementation of an agreed 
Enhancement as a change to the Scope. 

Z61.8 If the Contractor decides not to pursue a proposed Enhancement, the Client may 
take forward the proposal and arrange for a detailed business case to be prepared 
by Others. If so, the Client may use or adapt any material submitted by the Contractor 
as part of its proposal and outline business case. 

Z61.9 Other than where instructed by the Service Manager to carry out trials, testing or a 
pilot project under clause Z61.5, the Contractor is not entitled to payment for the 
design or development of an Enhancement (including the preparation of business 
cases), nor for the use or adaptation by the Client of the Contractor’s proposal and 
outline business case under clause Z61.8. 

Z61.10 A change to the Scope instructed by the Service Manager under clause Z61.7 
following the submission of a detailed business case by the Contractor is not a 
compensation event. 

Z61.11 If an Enhancement instructed by the Service Manager under clause Z61.7 following 
the submission of a detailed business case by the Contractor delivers the benefits 
described in the Contractor’s detailed business case, the Client pays to the 
Contractor the Incentive Amount. If such an Enhancement delivers part of the 
benefits so described, the Client pays to the Contractor a proportionate part (as 
assessed by the Service Manager) of the Incentive Amount. 

Z61.12 The Incentive Amount (or the proportionate part assessed by the Service Manager) 
is included in the final amount due under the contract, except that the Parties may 
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Section A (Lump Sum Duties), Section B (Schedule of rates for the Lump Sum 
Duties) and Section C (Schedule of rates duties) to the Price List.  Compensation 
event (29) will apply.  Assessments for changed Prices for compensation event (29) 
are in the form of exclusions from Cost Reimbursable Duties and additions to Lump 
Sum Duties or schedule of rates duties in the Price List. 




