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THIS AGREEMENT is made on 									 2026

BETWEEN

1. THE SECRETARY OF STATE FOR EDUCATION of Sanctuary Buildings, Great Smith Street, London, SW1P 3BT ("Employer"); and
1. OVERBURY PLC incorporated and registered in England and Wales with company number 00836946 whose registered office is at Kent House, 14 - 17 Market Place, London, W1W 8AJ ("Contractor").
WHEREAS

1. [bookmark: a707415]The Employer wishes to carry out the Project.
1. [bookmark: a529878]The Employer wishes to engage the Contractor to carry out the Services.
1. [bookmark: a796911]The Employer may appoint the Contractor to carry out the Works and wishes to secure agreement on the terms on which that appointment may be made.
NOW IT IS AGREED as follows:

[bookmark: _Toc220588755]INTERPRETATION
[bookmark: _Ref473282625]The definitions and rules of interpretation in this clause 1.1 apply in this agreement.
Additional Services means the services which are additional or represent an alteration to the Pre-Construction Services as then specified and as may be instructed pursuant to clause 6 of this agreement;
Additional Services Instruction means the form of instruction set out in Part 2 Schedule 4 (Additional Services Instruction);
BIM Protocol means the BIM Protocol as set out in the Proposed Contract Documents;
Building Regulations means the Building Regulations 2010 and any modification or replacement of the same;
Business Day means any day which is not a Saturday, a Sunday or a Public Holiday; 
CDM Regulations means the Construction (Design and Management) Regulations 2015 (SI 2015/51);
Consents means any planning permissions relating to the Services and/or Works, the approvals of reserved matters relating to the conditions attaching to any planning permissions referred to in the Services or any other planning permissions relating to the Works, any obligation under section 106 Town and Country Planning Act 1990, section 38 and/or section 278 Highways Act 1980 or section 104 and/or section 106 Water Industry Act 1991, and all other permissions, consents, approvals, licences, certificates, authorisations, and permits whether of a public or private nature as may be necessary lawfully to commence, carry out and complete the Works and, if they are destroyed or damaged, the reinstatement of the Works;
Contract means the proposed contract to be entered into between the Employer and the Contractor in relation to the Works and the Project in the form of (or based on) the Proposed Contract Documents;
Contract Sum means the sum to be agreed by the parties under this agreement and included as the contract sum or prices in the Contract;
Crown Body means any department, office or agency of the Crown;
DfE means the Department for Education whose registered office is at Sanctuary Buildings, Great Smith Street, London, SW1P 3BT; 
Early Works means any works instructed by the Employer to be performed by the Contractor pursuant to clause 7 of this agreement; 
Early Works Instruction means the form of instruction set out in Part 1 Schedule 4 (Early Works Instruction);
Early Works Site means the site of the Early Works as identified in the plan appended to the Early Works Instruction; 
Employer's Representative means xxxxxxx or such other person as may be appointed by the Employer to act as the Employer's representative, contract administrator or Employer's Representative as the case may be, in connection with the Contract from time to time;
Employer's Requirements means the drawings, Project Cost Plan, details and specifications of materials, goods and workmanship and other related documents that have been prepared or will be prepared by or on behalf of the Employer in relation to the requirements of the Works, as referred to in the Proposed Contract Documents;
Good Industry Practice means the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced Contractor engaged in the same type of undertaking under the same or similar circumstances;
Insolvent means for the purposes of this agreement:
if a company:
when it enters administration within the meaning of Schedule B1 to the Insolvency Act 1986;

on the appointment of an administrative receiver or a receiver or manager of its property under Chapter I of Part III of that Act, or the appointment of a receiver under Chapter II of that Part;

on the passing of a resolution for voluntary winding-up without a declaration of solvency under section 89 of that Act; or

on the making of a winding-up order under Part IV or V of that Act;

if a partnership:
on the making of a winding-up order against it under any provision of the Insolvency Act 1986 as applied by an order under section 420 of that Act; or

when sequestration is awarded on the estate of the partnership under section 12 of the Bankruptcy (Scotland) Act 1985 or the partnership grants a trust deed for its creditors;

if an individual:
on the making of a bankruptcy order against him under Part IX of the Insolvency Act1986; or

on the sequestration of his estate under the Bankruptcy (Scotland) Act 1985 or when he grants a trust deed for his creditors;

if:
it commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with any of its creditors (excluding a scheme of arrangement as a solvent company for the purposes of amalgamation or reconstruction); 

(in the case of a partnership) each partner is the subject of an individual arrangement or any other event or proceedings referred to in this definition; or

it applies to court for, or obtains, a moratorium under Part A1 of the Insolvency Act 1986;

(and ‘Insolvency’ shall be construed accordingly)

Intellectual Property Rights means:
(a) copyright, rights related to or affording protection similar to copyright, rights in databases, patents and rights in inventions, semi-conductor topography rights, trade marks, rights in internet domain names and website addresses and other rights in trade names, designs, Know-How, trade secrets and other rights in confidential information;
(b) applications for registration, and the right to apply for registration, for any of the rights listed at (a) that are capable of being registered in any country or jurisdiction;
(c) all other rights having equivalent or similar effect in any country or jurisdiction; and
(d) all or any goodwill relating or attached thereto;
Key Personnel means the persons identified in paragraph 4 of Schedule 1 (Project Particulars), or as otherwise agreed under clause 4.3;


Material means the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Contractor in relation to the Services, the Project and the Works (including any updates, amendments, additions and revisions), together with any other design documents or information to be provided by him under the BIM Protocol;
Pre-Construction Fee means the sum set out in Part 1 of Schedule 3 (Payments) to be paid in accordance with the schedule of payments set out in Part 1 of Schedule 3 (Payments) as may be adjusted in accordance with this agreement;
Pre-Construction Period means that part of the Project up to and including the date of the Contract;
Pre-Construction Services means the services required to be performed by the Contractor as set out in Part 1 of Schedule 2 (Pre-Construction Services); 
Pre-Construction Services Manager means xxxxxx or such other person as the Contractor may appoint from time to time. Such appointment shall be subject to the approval of the Employer (not to be unreasonably withheld or delayed);
Principal Designer means the Contractor or such replacement as the Employer at any time appoints to fulfil that role under the CDM Regulations and the Building Regulations and the person with responsibility for carrying out such role is xxxxxx for the purposs of the CDM Regulations and Mark Cooper for the purposes of the Building Regulations or such other person as the Employer shall approve;
Professional Consultants means the professional consultants listed in paragraph 3 of Schedule 1 (Project Particulars) and any other professional consultants from time to time engaged by the Employer in connection with the Project;
Project (also referred to as ‘Scheme’ in the Proposed Contract Documents) means the development of the Property for the purposes identified in paragraph 1.1 of Schedule 1 (Project Particulars);
Project Cost Plan means the budget for the Project prepared by the Employer's Representative and agreed by the Employer;
Property means the property identified in paragraph 1 of Schedule 1 (Project Particulars);
Proposed Contract Documents means the documents listed in Schedule 5 (Proposed Contract Documents) together with any amendments, alterations or variations to them as may be agreed between the parties;
Public Holiday means Christmas Day, Good Friday or a day which under the Banking and Financial Dealings Act 1971 is a bank holiday;
Services means:
(a) the Pre-Construction Services; 
(b) any Additional Services that the Contractor is required to perform pursuant to clause 6 of this agreement; and
(c) any Early Works the Contractor is required to perform pursuant to clause 7 of this agreement.
Standard of Care means the professional skill, care and diligence reasonably to be expected of a contractor and, to the extent that the Services comprise design, properly qualified and competent designer of the appropriate discipline(s) for such design acting independently under a separate contract with the Employer and experienced in providing services such as those required under this agreement in relation to projects of a similar size, scope, nature, complexity, location, timescale and value to the Project;
Statutory Requirements means any statute, statutory instrument, regulation, rule or order made under any statute or directive having the force of law which affects the Works or performance of any obligations under this agreement and any regulation or bye-law of any local authority or statutory undertaker which has any jurisdiction with regard to the Works or with whose systems the Works are, or are to be, connected including any statutory provisions and any decision or a relevant authority thereunder which control the right to develop the Property;
Tenant means the Government Property Agency;
VAT means value added tax chargeable under the Value Added Tax Act 1994 (as amended, extended or re-enacted) and any similar or replacement tax;
Works means the works and the services required to facilitate the design, construction, completion and commissioning of the Project in accordance with the Contract.
Clause, schedule and paragraph headings shall not affect the interpretation of this agreement.
A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) and that person's successors and permitted assigns.
[bookmark: _Ref473282866]The schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement and any reference to this agreement includes the schedules.
A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established.
[bookmark: _Ref473282860]Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
A reference to a party shall include that party's legal and personal representatives, successors or permitted assigns.
A reference to a statute, statutory provision or subordinated legislation is a reference to it as it is in force from time to time, taking account of any amendment, extension, or re-enactment and includes any statute, statutory provision or subordinate legislation which it amends or re-enacts.
A reference to a statute or statutory provision shall include any subordinate legislation made from time to time under that statute or statutory provision.
Any reference to a party's "consent" or "approval" being required is to a consent or approval in writing, which must be obtained before the relevant action is taken or event occurs.
Any obligation in this agreement on a person not to do something includes an obligation not to agree or allow that thing to be done.
A reference to "writing" or "written" includes e-mail.
References to clauses and schedules are to the clauses and schedules of this agreement; references to paragraphs are to paragraphs of the relevant schedule.
A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of the provisions of this agreement) at any time.
Unless this agreement expressly provides otherwise, a reference to the Property or the Project is to the whole and any part of it.
Where the words "include(s)", "including" or "in particular" are used in this agreement, they are deemed to have the words "without limitation" following them.
Terms defined in the Proposed Contract Documents have the same meaning in this agreement as in the Proposed Contract Documents unless the meaning given in the Proposed Contract Documents is different to, or conflicts with, the meaning given in this agreement, in which case the meaning given in this agreement prevails.
Notwithstanding any other provision of this agreement, the Contractor's obligations and/or liabilities under this agreement shall not be removed, reduced, qualified or limited by any enquiries, approvals, admissions, comments, consents, confirmations, sanctions, acknowledgement, advice, inspections, attendance at meetings or any failure in relation to the same by the Employer or its agents or representatives.
[bookmark: _Toc220588756]DURATION AND EFFECT OF THIS AGREEMENT
The parties' obligations under this agreement start on the date of this agreement or, if earlier, the date on which the Contractor commenced performance of the Services until the earlier of:
the execution and completion of the Contract; or
the Contractor or Employer issuing a notice of termination of this agreement and/or the employment of the Contractor under this agreement under clause 13.
Before execution and completion of the Contract, the rights and obligations of the Employer and the Contractor in relation to the Works shall be governed by the provisions of this agreement supplemented by the Proposed Contract Documents. If there is any conflict or difference between this agreement and the Proposed Contract Documents, the provisions of this agreement shall prevail.
On the execution and completion of the Contract, the parties' respective rights and liabilities in respect of all matters with which this agreement is concerned (including any design performed or any work or services carried out or order placed under clauses 6 or 7) shall be subsumed into and be subject to the Contract. The payment of any or all of the Pre-Construction Fee shall be deemed to be payments on account under the Contract.
2.4 	In the event that this agreement is terminated such termination shall not affect the continuing rights and obligations under clauses 3.5, 10, 14, 15, 17 and/or any other provision of this agreement which are expressed to survive termination of this agreement or the consequences of such termination of this agreement.
[bookmark: _Toc220588757]PRE-CONSTRUCTION PERIOD
The Contractor warrants and undertakes that it shall:
comply with this agreement and the Proposed Contract Documents;
[bookmark: _Ref473282851]carry out and fulfil, in all respects, the duties of a principal contractor and the principal designer (save where the Contractor is not named as Principal Designer at clause 1.1 in this agreement) under the CDM Regulations and the Building Regulations;
ensure that the Key Personnel maintain a material involvement in the Services; and
allocate personnel of sufficient numbers and qualifications to perform the Services deploying as a minimum the personnel and resources listed in Part 2 of Schedule 2 (Personnel and Resources).
The Contractor warrants and undertakes that it has exercised and shall continue to exercise the Standard of Care:
when performing the Services; and
in not permitting to be used specifying or approving for use or using in connection with the Works any materials which at the time of use:
are known to be deleterious (either to health and safety or to the durability of the Works); or
contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use.
The Employer and the Contractor shall comply with their respective obligations set out in the BIM Protocol.
3.3A	Acceptance by the Employer of any models, information and/or data as per the BIM Protocol shall not amount to confirmation that such models, information and/or data are compliant with the requirements and terms of this agreement. Any such acceptance shall not constitute or imply or be evidence of the Employer’s approval or acceptance of any design, work, materials or equipment forming part of the Works nor shall it in any way lessen or otherwise affect the Contractor’s responsibilities and liabilities under this agreement.
Without prejudice to the scope of the Pre-Construction Services and, if instructed, any Additional Services and/or Early Works, the Contractor shall perform the Services in accordance with:
the Proposed Contract Documents;
such financial constraints as the Employer may from time to time agree with the Contractor;
the Master Programme (as referred to in paragraph 2 of Part 1 of Schedule 2 (Pre-Construction Services)) and such other time constraints as the Employer, acting reasonably, may from time to time agree with the Contractor;
the instructions of the Employer properly given under this agreement (whether given by the Employer or by the Employer's Representative on behalf of the Employer); 
any Early Works Instruction; and
any Additional Services Instruction. 
The Contractor shall:
be responsible for the acts and activities of its sub-contractors, consultants and suppliers, and its liability to the Employer shall not in any way be reduced, qualified, released or diminished by the Employer's approval of any list, design, document, material, programme, sub-contract, appointment, supply agreement, order, sub-contractor or supplier;
ensure that any sub-contractor or consultant appointed during the Pre-Construction Period in relation to any element of the design of the Works shall, to the extent requested by the Employer, provide a collateral warranty in favour of the Employer, the Tenant and the landlord, in the form set out at Schedule 6 (Collateral Warranties);
ensure that any sub-contract or supply agreement entered into in relation to the Works during the Pre-Construction Period contains:
a clause that permits its termination if the Employer does not enter into the Contract; and
any other clause(s) identified in the Early Works Instruction; 
itself, and shall procure that any sub-contractor, consultant or supplier appointed by it in relation to the Works during the Pre-Construction Period shall, on any determination or termination of this agreement by the Employer and/or determination or termination of the Contractor's employment under this agreement, consent to and (if requested by the Employer or the Contractor) effect the novation of their respective sub-contract, appointment, supply agreement, order and any other similar document to the Employer or any person that the Employer nominates; and
give the Employer a copy of any sub-contract, supply agreement, order and any other similar document within five (5) Business Days of the Employer's request to do so.
The Contractor acknowledges that the Employer has relied and will continue to rely upon the Contractor's skill and judgement in relation to the Services and the Employer shall be entitled to rely upon such skill and judgement notwithstanding the engagement of any other contractor to carry out and complete the Works.
The Employer and the Contractor agree to work together during the Pre-Construction Period to finalise the Contract Sum and all designs and technical documents to be inserted in the Contract. The Contractor agrees to provide such information and assistance to the Employer as may be necessary for this purpose.  
Nothing in this agreement shall prevent or restrict the Employer from entering into negotiations or contracting with any other contractor at any time in relation to the Project.
The Employer shall within a reasonable time:
comply with any reasonable request from the Contractor for information in the Employer's possession or control, which is relevant to the Contractor's obligations under this agreement and which has not previously been provided to the Contractor; and
give instructions or approvals and make decisions (or procure that the Employer's Representative or the Professional Consultants give instructions or approvals and make decisions) as reasonably requested by the Contractor, to allow the Contractor to comply with its obligations under this agreement (including performing the Services).
[bookmark: _Toc220588758]KEY PERSONNEL
The Contractor shall procure that the Pre-Construction Services Manager assumes direction and control of the Services and that he maintains direct and regular contact with the Employer or the Employer's Representative on all matters pertaining to the Contractor's responsibilities under this agreement.
If the Pre-Construction Services Manager is unable to assume or continue to provide such personal direction and control, the Contractor shall consult with the Employer and procure that such other members of the Contractor's staff as shall be approved by the Employer (such approval not to be unreasonably withheld or delayed) shall assume personal direction and control of the Services.
[bookmark: _Ref473282633]The Contractor shall not appoint other Key Personnel in connection with the Services, or change any of the Key Personnel without in each case obtaining the Employer's prior written consent (such consent not to be unreasonably withheld or delayed).
The Employer shall have the right, after consultation with the Contractor, to request the removal of any person engaged in the performance of the Services if, in the Employer's opinion (acting reasonably), his performance or conduct is or has been unsatisfactory. The Contractor shall promptly remove such person and replace him with a person who shall previously have been approved by the Employer (such approval not to be unreasonably withheld or delayed).
[bookmark: _Toc220588759]TIME FOR PERFORMANCE
[bookmark: _Ref475521308]The Contractor shall, subject to the provisions of this agreement, proceed with the Services regularly and diligently and shall perform the same as may be necessary having regard to any timetable that the Employer issues to the Contractor.
[bookmark: _Ref475519089]The Contractor shall perform the Services and generally provide all drawings, details, specifications, and other required information so as not to cause any programme, milestone and/or completion dates as notified to the Contractor by the Employer to be exceeded, subject to the Contractor promptly making known to the Employer any reasonable objections to such dates.
If at any time the Contractor is prevented or delayed in the performance of the whole or any part of the Services for any reason the Contractor shall:
as soon as he becomes aware forthwith so notify the Employer giving the specific reason for such delay or prevention together with his best estimate of its effect on the procurement timetable, the proposed construction period and any other impact, and
use all reasonable endeavours to mitigate the effect of any delay and as soon as practicable to resume and expedite the performance of the Services so as to complete the same with all reasonable speed.
[bookmark: _Toc220588760]additional and/or omission of services
[bookmark: _Ref473282670]The Employer may at any time, instruct the Contractor to carry out Additional Services by issuing an Additional Services Instruction and the Contractor shall comply with such instruction provided that if the Contractor (acting reasonably) requires any amendment to the Additional Services Instruction then within five (5) Business Days of receipt of the Additional Services Instruction (but in any event prior to carrying out any services pursuant to the same) the Contractor shall issue a notice to the Employer stating:
its proposed amendment or clarification to the scope of Additional Services; 
the total sum the Contractor requires to perform the Additional Services; and
its proposed adjustments to the milestone table in Part 1 of Schedule 3 and the Pre-Construction Fee.
Within five (5) Business Days of receipt of the notice issued by the Contractor pursuant to clause 6.1, the Employer may either accept the Contractor's notice or cancel the relevant Additional Services Instruction. Where the Employer accepts the Contractor's notice it shall issue a revised Additional Services Instruction confirming the same and the Contractor shall proceed to carry out the relevant Additional Services.
Where the Employer does not accept the Contractor's notice issued under clause 6.1 it may cancel the Additional Services Instruction and the Contractor shall comply with the same and not carry out the relevant Additional Services and there shall be no cost to the Employer (who shall not pay the Contractor for the relevant Additional Services). 
The Employer may at any time, notify the Contractor that it does not require the Contractor to carry out certain elements of the Pre-Construction Services, and to the extent instructed, any Additional Services. The Contractor shall provide the Employer with a breakdown of the sum(s) included in the Pre-Construction Fee in relation to such omitted elements of the Pre-Construction Services and/or Additional Services and details of any expenditure prior to the Employer instructing those elements be omitted from the Pre-Construction Services and/or Additional Services. The Employer shall omit from the Pre-Construction Fee such sum agreed between the parties for the omitted services. If the parties do not agree a sum, the Employer shall omit a fair and reasonable sum taking into account any rates and prices used to calculate the Pre-Construction Fee.
[bookmark: _Ref475518849][bookmark: _Toc220588761][bookmark: _Ref473282655][bookmark: _Ref474227324]EARLY WORKS
The Employer may at any time, instruct the Contractor to carry out Early Works by issuing an Early Works Instruction and the Contractor shall comply with such instruction provided that if the Contractor (acting reasonably) requires any amendment to the Early Works Instruction then within five (5) Business Days of receipt of the Early Works Instruction (but in any event prior to carrying out any works pursuant to the same) the Contractor shall issue a notice to the Employer stating:
its proposed amendment or clarification to the scope of the Early Works; 
the total sum the Contractor requires to perform the Early Works; and 
its proposed adjustments to the milestone table in Part 1 of Schedule 3 and the Pre-Construction Fee. 
Within five (5) Business Days of receipt of the notice issued by the Contractor pursuant to clause 7.1, the Employer may either accept the Contractor's notice or cancel the relevant Early Works Instruction. Where the Employer accepts the Contractor's notice it shall issue a revised Early Works Instruction confirming the same and the Contractor shall proceed to carry out the relevant Early Works.
Where the Employer does not accept the Contractor's notice issued under clause 7.1 it may cancel the Early Works Instruction and the Contractor shall comply with the same and not carry out the relevant Early Works and there shall be no cost to the Employer (who shall not pay the Contractor for the relevant Early Works). 
The Employer may at any time, notify the Contractor that it no longer requires the Contractor to carry out certain elements of any Early Works instructed. The Contractor shall provide the Employer with a breakdown of the sum(s) included in the Pre-Construction Fee in relation to the omitted elements of such Early Works and details of any expenditure prior to the Employer instructing those elements be omitted from the scope of such Early Works. The Employer shall omit from the Pre-Construction Fee such sum agreed between the parties for the omitted Early Works. If the parties do not agree a sum, the Employer shall omit a fair and reasonable sum taking into account any rates and prices used to calculate the Pre-Construction Fee.
To the extent that Early Works are instructed, the Contractor acknowledges that the Employer may require liquidated damages associated with the late completion of those Early Works at the levels set out in paragraph 6 of Schedule 1.  The dates for completion of the Early Works will be included as part of the Early Works Instruction as agreed between the parties.
[bookmark: _Ref473282765][bookmark: _Ref473282788][bookmark: _Ref473282817][bookmark: _Toc220588762]PAYMENT
[bookmark: _Ref473282685]The Employer shall pay the Contractor the Pre-Construction Fee as may be amended in accordance with this agreement for carrying out the Services in accordance with Schedule 3 (Payments).
Except where expressly stated to the contrary in this agreement, the Pre-Construction Fee shall be inclusive payment for the Services and all other matters relating to this agreement (including all costs, disbursements, expenses and overheads of every kind incurred by the Contractor in connection therewith) other than VAT.

In this clause 8.3, the following definitions shall apply:
HMRC means HM Revenue & Customs;
Order means the Value Added Tax (Section 55A) (Specified Services and Excepted Supplies) Order 2019 (SI 2019 No. 892);
Reverse Charge means, in relation to a supply, that under section 55A(6) of the Value Added Tax Act 1994 it is for the recipient, on the supplier’s behalf, to account for and pay VAT on the supply and not for the supplier; and
Supply means a supply made for VAT purposes under or in connection with this agreement by the Contractor and Supplies shall be construed accordingly. 
Tax Point means the time of supply for VAT purposes as defined in Regulation 93 of Part XI of the VAT Regulations 1995. 
In respect of the Supplies made with a Tax Point, for VAT purposes, before 1 March 2021, the provisions of clauses 8.3.1 to 8.3.4 (inclusive) only of this clause 8.3 shall apply. In respect of Supplies made with a Tax Point on or after 1 March 2021, the provisions of clauses 8.3.1 to 8.3.6 (inclusive) of this clause 8.3 shall apply. 
The parties agree and confirm that the procedure for the payment of VAT (if any) by either party to the other shall be governed entirely and exclusively by the provisions of clauses 8.3.1 – 8.3.5 notwithstanding any other provision of this agreement.
Any consideration (whether monetary consideration or non-monetary consideration) paid or provided under or in connection with this agreement is to be treated as exclusive of any VAT. If the person making the supply (or the representative member of the VAT group of which it is a member) is required to account for VAT on any supply, the recipient of the supply shall pay (in addition to paying or providing any other consideration) an amount equal to the amount of that VAT upon the later of:
the time for payment or provision of the consideration; and
the receipt by the recipient of the supply of a VAT invoice in respect of that VAT.
The Employer confirms that the requirements specified in article (8)(1)(b) of the Order will be satisfied in respect of any Supply and the parties consider that the Reverse Charge will not apply to the Supplies so that it is for the Contractor to account for and pay VAT to HMRC.
Where the Contractor has accounted for VAT on Supplies (on the understanding that the Reverse Charge did not apply) but HMRC notifies the Employer in writing that:
the Reverse Charge did apply in respect of those Supplies, and
notwithstanding that the Contractor has accounted for VAT to HMRC in respect of those Supplies, the Employer has to account for VAT under the Reverse Charge on those Supplies,
the Employer shall provide written notification to the Contractor of HMRC’s decision that the supply should have been treated as subject to the reverse charge. Any amount of overcharged VAT shall be refunded by the Contractor to the Employer within 28 days following repayment to the Contractor of the overcharged VAT by HMRC (either via a correction in the VAT return or via a voluntary disclosure).
8.3	Any sums payable under this agreement are exclusive of VAT.
[bookmark: _Ref473282689]If the Employer or any party authorised by the Employer appoints the Contractor under clause 9.1:
the Employer's obligations to pay the Contractor under this agreement (including its obligations under clauses 8.1 to 8.3 inclusive) shall be replaced by an obligation to pay the Contractor the sums due under the Proposed Contract Documents and all payments under this agreement (including the Pre-Construction Fee, payment for the Additional Services and/or payment of the Early Works) shall be included within and treated as paid on account of the Contract Sum under the Proposed Contract Documents; and
for the avoidance of doubt, when the Contract has been executed and completed the Employer shall make no further payments under this agreement and all payments made under this agreement (including the Pre-Construction Fee, payment for the Additional Services and/or payment of the Early Works) shall be included within and treated as paid on account of the Contract Sum under the Contract.
[bookmark: _Ref474229196]If the Employer does not pay a sum due under this agreement on or before the final date for payment the Employer shall pay interest on that sum to the Contractor as if that sum was due under the Proposed Contract Documents. The rate of interest payable shall be five per cent (5%) above the official bank rate of the Bank of England current at the relevant final date for payment.
[bookmark: _Toc220588763]Appointment under the CONTRACT
[bookmark: _Ref473282639]The Employer, or any party authorised by the Employer, may, at its sole option and discretion appoint the Contractor to perform the Works and the Contractor agrees to accept that appointment.
The Contractor shall by entering into this agreement be deemed to have notice of the contents of the Proposed Contract Documents insofar as they relate to the design, carrying out and completion of the Works and hereby acknowledges and agrees that all obligations, risks and liabilities under the Proposed Contract Documents insofar as they relate to the design, carrying out and completion of the Works are in the actual contemplation of the Contractor as at the date of this agreement.
[bookmark: _Ref473282908]The Contract will be on the terms of the Proposed Contract Documents, incorporating the particulars set out in paragraph 5 of Schedule 1 (Project Particulars) (subject to any changes to those particulars agreed by the parties) and incorporating the Contract Sum agreed between the parties, as referred to in the Pre-Construction Services.
In the event that the Contract is entered into pursuant to clause 9.1 all Services provided by the Contractor under this agreement shall form part of the Works under the Contract (with an appropriate acknowledgement for prepayment).
[bookmark: _Toc220588764]Intellectual property rights
[bookmark: _Ref473282759][bookmark: _Ref473282782][bookmark: _Ref473282813]The Intellectual Property Rights in the Material prepared by or on behalf of the Contractor in relation to this agreement and the work executed by him remains the property of the Contractor. The Contractor hereby grants to the Employer an irrevocable, royalty free, non-exclusive licence to use and reproduce the Material for any and all purposes connected with the construction, use, alterations or demolition of the Project. Such licence entitles the Employer to grant sub-licences to third parties in the same terms as this licence provided always that the Contractor shall not be liable to any licencee for any use of the Material or the use of the Intellectual Property Rights in the Material for purposes other than those for which the same were originally prepared by or on behalf of the Contractor. 
The Employer may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 10.1 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Employer. 
In the event that the Contractor does not own the copyright or any Intellectual Property Rights in any of the Material the Contractor shall use all reasonable endeavours to procure the right to grant such rights to the Employer to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Contractor is unable to procure the right to grant to the Employer in accordance with the foregoing the Contractor shall procure that the third party grants a direct licence to the Employer on industry acceptable terms. 
The Contractor waives any moral right to be identified as author of the Material in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Material subjected to derogatory treatment in accordance with section 8 of that Act as against the Employer or any licensee or assignee of the Employer. 
In the event that any act unauthorised by the Employer infringes a moral right of the Contractor in relation to the Material the Contractor undertakes, if the Employer so requests and at the Employer's expense, to institute proceedings for infringement of the moral rights. 
The Contractor warrants to the Employer that he has not granted and shall not (unless authorised by the Employer) grant any rights to any third party to use or otherwise exploit the Material. 
The Contractor shall supply copies of the Material to the Employer and the Employer's other contractors and consultants for no additional fee to the extent necessary to enable them to discharge their respective functions in relation to this agreement or related works. 
After the termination or conclusion of the Contractor's employment hereunder, the Contractor shall supply the Employer with copies and/or computer discs of such of the Material as the Employer may from time to time request and the Employer shall pay the Contractor's reasonable costs for producing such copies or discs. 
In carrying out the Services the Contractor shall not infringe any Intellectual Property Rights of any third party. The Contractor shall indemnify the Employer against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
[bookmark: _Toc220588765]LIMIT OF EMPLOYER'S LIABILITIES
[bookmark: _Ref473282730]The Employer's liability, however that liability arises (including a liability arising by breach of contract, arising by tort, including the tort of negligence, or arising by breach of statutory duty) in connection with this agreement, shall be limited to the following:
a fair and reasonable proportion of the Pre-Construction Fee, which shall be commensurate with the Pre-Construction Services performed by the Contractor to the date of issue of any notice of termination of this agreement, but which shall not exceed the Contractor's cumulative entitlement to the Pre-Construction Fee at the date of issue of any notice of termination, as set out in and calculated in accordance with Schedule 3 (Payments);
a fair and reasonable proportion of any payment due under clause 8 for any Additional Services;
the value of work actually executed and orders actually placed by the Contractor as Early Works under clause 7, calculated in accordance with the Proposed Contract Documents; and
any interest due under clause 8.5,
provided that this clause 11.1 shall not exclude or limit any liability of the Employer for death or personal injury caused by the Employer's negligence.

The parties acknowledge and agree that unless the Employer has entered into the Contract the Employer shall be under no obligation to the Contractor other than as set out in this agreement (including being under no obligation with respect to any tender, further contract or other appointment to carry out part or all of the Project or the Works) and the Contractor shall have no claim against the Employer for:
loss of profit, loss of contract, loss of business, loss of chance or other similar loss; or
any indirect or consequential loss.
[bookmark: _Toc220588766]SUSPENSION
[bookmark: _Ref473282755]The Employer may, at any time, suspend performance of part or all of the Services by giving notice to the Contractor. Subject to clause 13.2, the Contractor shall resume performance of that part or all of the Services as soon as reasonably practicable after receiving a notice from the Employer to do so.
[bookmark: _Ref473282778]If the Employer does not pay a sum due under this agreement on or before the final date for payment and the failure continues for seven (7) days after the Contractor has given notice to the Employer of its intention to suspend the performance of any or all of its obligations the Contractor may suspend the performance of any or all of its obligations under this agreement.
In the event of a suspension under clause 12.1, subject to clause 11.1, the Employer shall pay the Contractor any sums due under clause 8 and such payment shall be the Contractor's sole compensation for suspension of the Services.
In the event of a suspension under clause 12.2, subject to clause 11.1, the Employer shall pay the Contractor any sums due under clause 8 and any other sum due and not otherwise provided for in this agreement, which is required to be paid under section 112 of the Housing Grants, Construction and Regeneration Act 1996, and such payment shall be the Contractor's sole compensation for suspension of the Services.
[bookmark: _Ref473282649][bookmark: _Toc220588767]TERMINATION
The Employer may terminate this agreement or the Contractor's employment under this agreement at any time by giving the Contractor notice to that effect and such termination shall be effective from the date of issue of that notice.
[bookmark: _Ref473282742]The Contractor may terminate its employment under this agreement if:
the Employer is Insolvent; or
a suspension of all of the Services under clause 12.1 continues for a continuous period of six (6) months and the Employer does not instruct the Contractor to resume those Services within ten (10) Business Days of receiving a notice from the Contractor requiring it to do so,
by giving notice to the Employer to that effect and such termination shall be effective from the date of issue of that notice.

If this agreement or the Contractor's employment under this agreement is terminated, the parties shall co-operate to bring the Services to an orderly conclusion and to allow the parties to comply with their remaining obligations under this agreement.
If this agreement or the Contractor's employment under this agreement is terminated, the Contractor shall:
as soon as reasonably practicable, vacate the Early Works Site and leave the Early Works in a safe, clean, secure, orderly and (to the extent reasonably practicable) water tight condition and remove from the Early Works Site in a proper and orderly manner all waste materials and site accommodation, plant and machinery used in or arising out of the Early Works; 
if required by the Employer within 14 days of the date of termination, assign (so far as assignable and so far as he may lawfully be required to do so) to the Employer, without charge, the benefit of any agreement for the supply of materials, goods or services and/or for the execution of any work or services (including to the extent available any manufacturer's warranties or guarantees) for the purposes of this agreement; and
to the extent not yet provided or requested by the Employer, execute and/or procure collateral warranties in accordance with clause 15. 
Subject to clauses 10.8, 11.1 and 13.6 and the Contractor complying with its obligation to provide collateral warranties in accordance with clauses 13.4.3 and 15, if this agreement or the Contractor's employment under this agreement is terminated, the Employer shall pay the Contractor the total value of work properly executed at the date of termination of the employment of the Contractor under this agreement and that payment shall be the Contractor's sole compensation for such termination.
[bookmark: _Ref463421978]Without prejudice to the Employer's rights and remedies pursuant to any other clause of this agreement or law, if the Contractor is Insolvent or is in material or persistent breach of this agreement, the Contractor shall be liable to the Employer for all properly mitigated costs and losses that the Employer incurs or suffers as a consequence of that breach or Insolvency and the Employer shall be entitled to set off such costs and losses against any sum due or becoming due to the Contractor under this agreement. 
Termination shall bring an end to the Contractor's obligation to provide the Services but shall be without prejudice to its duty to the Employer in respect of such Services performed prior to termination.
[bookmark: _Ref473282822][bookmark: _Toc220588768]INSURANCE
[bookmark: _Ref475519749]Without prejudice to any other obligations under this agreement or otherwise at law, the Contractor shall take out and maintain with a licenced insurance company carrying on business in the United Kingdom, from the date hereof and for a period:
[bookmark: _Hlk219377746]expiring no earlier than 12 years from completion of the Services, professional indemnity insurance (without conditions or excesses that in the market place are unusual or onerous) to cover all of its liability which it may incur under this agreement and otherwise relating to the Project, with a limit of indemnity of not less than xxxxxxx in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance, subject to such insurance continuing to be available in the United Kingdom market upon reasonable terms and at commercially reasonable premium rates; and
expiring no later than completion of the Services:
third party and public and products liability cover in connection with the Services and the Project for not less than xxxxxxx; and
employer's liability insurance cover to cover any claim for personal injury to or the death of any person under a contract of service or apprenticeship with the Contractor and arising out of and in the course of the person's employment in connection with the Services or the Project, and providing cover of not less than xxxxx any one event; and
such additional insurances as are set out in any Early Works Instruction.
Such insurance shall comply with the Employer's Liability (Compulsory Insurance) Act 1969 and all orders and regulations made thereunder.

The Contractor shall produce documentary evidence that the insurances required are being properly maintained, as and when reasonably required to do so by the Employer.
Any increased or additional premium required by insurers as a result of the Contractor's own claims record or other acts, omissions, matters or things particular to the Contractor (having regard to the premiums, terms and conditions then available in the UK insurance market) shall be deemed to be within reasonable terms and commercially reasonable rates.
The Contractor shall not do anything which might render any of the insurance policies referred to in this clause 14 void or voidable, and shall carry out his obligations under this agreement, and shall use all reasonable endeavours to ensure that his servants or agents shall carry out their respective obligations, in a manner that fully complies with all requirements terms conditions stipulations and provisos of such insurances.
The Contractor's obligation to maintain such insurances shall in no way negate or limit any or all of its obligations or duties hereunder nor its liability in respect of any breach or non-performance of the same.
[bookmark: _Toc55811649][bookmark: _Toc220588769]collateral warranties: contractor, professional consultants and sub-contractors
The Contractor shall execute as deeds collateral warranties in the form set out in Schedule 6 in favour of any party advised by the Employer and shall deliver the same duly executed to the Employer within 14 days of a written request from the Employer.
The Contractor shall procure as deeds collateral warranties in the form set out in Schedule 6 from any consultant (which shall include, but is not limited to, design consultants and any consultant instructed to carry out surveys) or sub-contractor (as relevant) appointed by the Contractor in favour of:
the Employer; 
the Tenant; and
the landlord
and shall deliver the same duly executed to the Employer within 14 days of a written request from the Employer.
[bookmark: _Toc220588770]NOTICES
Any notice to be given under this agreement shall be in writing and shall be deemed to have been given if:
delivered personally to a person in authority;
sent by email to a person in authority; or
sent by first class recorded delivery post.
The addresses for service are as follows:-
the Employer:	xxxxxx Department for Education, Fifth Floor, 1 Unity Square, Queensbridge Road, Nottingham, NG2 1AW
			xxxxxxxx
the Contractor:	xxxxxx Overbury PLC, Level 13, Chancery Place, 50 Brown Street, Manchester, M2 2JT
			xxxxxxx
or such other address or number for service as the party to be served may have previously notified in writing to the other party.

A notice shall be deemed to have been served at the time of delivery if personally delivered, if sent by email, at the time of transmission and if posted, at the expiration of 48 hours after the envelope containing the notice was delivered into the custody of the postal authorities, unless the contrary can be proved.
[bookmark: _Toc220588771]ASSIGNMENT AND SUB-CONTRACTING
[bookmark: _Ref473282828]The Employer may assign or otherwise transfer the benefit of this agreement to any person without the consent of the Contractor on two (2) occasions only.
The Employer shall notify the Contractor of any assignment in writing within ten (10) Business Days specifying the name and address of the assignee and the date of the assignment. If the Employer fails to do this, the assignment shall still be valid.
The Contractor shall not contend that any person to whom the benefit of this agreement is assigned under clause 17.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.
The Contractor shall not assign or charge the benefit of this agreement or any right arising under it without the Employer's prior consent, which the Employer may withhold at its absolute discretion.
No sub-contracting is permitted without the Contractor ensuring that:
the sub-contract contains such terms and conditions as are necessary for the Employer to be entitled to a copyright licence in terms the same as those of Clause 10; and
the sub-contractors with design responsibility are obliged to grant collateral warranties in the form set out in Schedule 6 (Collateral Warranties).
Notwithstanding any sub-contracting by the Contractor, the Contractor shall remain liable to the Employer to perform the Services and to comply with the Contractor's obligations under this agreement. The Contractor shall be responsible for checking all work carried out by any sub-contractor to ensure that it complies with the overall design intent and for the co-ordination and integration of any design work into the design of the Project.
[bookmark: _Toc220588772]DISPUTES
Notwithstanding any other provision of this agreement either party may refer a dispute arising under this agreement to adjudication at any time under Part I of the Scheme for Construction Contracts (England and Wales) Regulations 1998 (SI 1998/649).
The adjudicator shall be nominated by the Technology and Construction Solicitors' Association.
[bookmark: _Ref475519319][bookmark: _Toc220588773]THIRD PARTY RIGHTS EXCLUSION
No term of this agreement is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this agreement. This clause does not affect any right or remedy of any successor to the Employer in title or assigns or any right or remedy of any person which exists or is available otherwise than pursuant to that Act.

[bookmark: _Toc220588774]ENTIRE AGREEMENT
This agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
Each party acknowledges that in entering into this agreement it does not rely on, and shall have no remedies in respect of, any representation or warranty (whether made innocently or negligently) that is not set out in this agreement.
Each party agrees that it shall have no claim for innocent or negligent misrepresentation based on any statement in this agreement.
Nothing in this clause shall limit or exclude any liability for fraud.
[bookmark: _Toc220588775]GOVERNING LAW AND JURISDICTION
This agreement and any non-contractual obligation arising out of or in connection with this agreement shall be governed by and construed in all respects in accordance with the laws of England and Wales. Subject to the operation of the dispute resolution procedure in clause 18, the English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this agreement.

[bookmark: _Toc220588776]COUNTERPARTS
This agreement may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of this agreement, but all the counterparts shall together constitute the same agreement.
Without prejudice to the validity of the agreement, each of the Employer and the Contractor shall provide the other with the original of such counterpart as soon as reasonably practicable thereafter.
[bookmark: _Toc37776899][bookmark: _Toc109729943][bookmark: _Toc109738650][bookmark: _Toc220588777][bookmark: _Toc109729941][bookmark: _Toc109738648]ELECTRONIC EXECUTION
Each party agrees that this agreement may be signed by electronic signature (whatever form the electronic signature takes) and that this method of signature is as conclusive of their intention to be bound by this agreement as if signed by each party's manuscript signature.
[bookmark: _Toc220588778]LIMITATION
Notwithstanding that this agreement may be signed underhand, the parties hereby agree that the limitation period under this agreement shall be twelve (12) years from the date on which the cause of action accrued. For the avoidance of doubt, section 5 of the Limitation Act 1980 does not apply to this agreement.

[bookmark: _Toc220588779]Liability cap
Notwithstanding any other provision of this Contract, the total aggregate liability of the Contractor to the Employer arising out of or in connection with this agreement (whether in contract, tort including negligence, breach of statutory duty, misrepresentation, restitution or otherwise) shall be limited to xxxxxxx

By signing below, the Contractor confirms that this agreement is irrevocably and unconditionally released to the Employer for completion.

This agreement is executed on the date stated at the beginning of this agreement.


	[bookmark: _DV_C4520]
	

	.....................................................
Signed by James Hughes on behalf of THE SECRETARY OF STATE FOR EDUCATION




Signed by Paul Brazier in the presence of David Vaal for and on behalf of OVERBURY PLC



.....................................................
Witness Signature


.....................................................
Witness name


.....................................................
Address


.....................................................
Occupation
	






.....................................................
Signature

.....................................................
Signatory name
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[bookmark: _Ref473282981][bookmark: _Ref473282993][bookmark: _Ref473283092][bookmark: _Toc220588780] – PROJECT PARTICULaRS
[bookmark: _Ref473282997]THE PROPERTY
[bookmark: _Ref473282986]2 St. Paul’s Place, 125 Norfolk Street, Sheffield, S1 2JF
THE PROJECT
Enabling works prior to internal refurbishment of office and replacement of major MEP infrastructure 
PROFESSIONAL CONSULTANTS
Mace Consult Limited, Employer's Representative.
KEY PERSONNEL
xxxxxxx, Contracts Manager
xxxxxx, Senior Project Manager
xxxxxx, Site Manager
xxxxxx, Technical Services Manager
xxxxxx, Head of Architectural Design
xxxxxxx, Design Manager
[bookmark: _Ref473283096][bookmark: _Hlk208909729]KEY CONTRACT INFORMATION
	Proposed date for completion of the Works
	15 September 2028

	· Liquidated damages 
		Proposed Elements
	per week or pro rata thereof

	Basement
	xxxxxx

	Mezzanine floor plan
	xxxxx

	Gross internal area ground floor plan
	xxxxxx

	Floor 1
	xxxxx

	Floor 2
	xxxxxx

	Floor 3
	xxxxxx

	Floor 4
	xxxxx

	Floor 5
	xxxxxx

	Floor 6
	xxxxxx

	Floor 7
	xxxxx




	Insurances
	Insurance Option C (as amended) applies

	Defects Liability/Rectification Period
	12 months for each Section






[bookmark: _Ref473282967][bookmark: _Ref473283021][bookmark: _Ref473283043][bookmark: _Ref473283122][bookmark: _Toc220588781] - PRE-CONSTRUCTION SERVICES, PERSONNEL AND RESOURCES and RIBA Plan of Work Stage 2, 3 & 4 deliverables
[bookmark: _Ref473282972][bookmark: _Ref473283048][bookmark: _Toc474227202][bookmark: _Toc220588782]– Pre-Construction Services
The services required to be carried out by the Contractor during the Pre-Construction Services Period are:

Timeline and sequencing of pre-construction activities to be agreed between the parties, however Pre-Construction activities include: 

· Validation of Employers Requirements. 

· [bookmark: _Hlk218763637]RIBA 3 Design - To complete all RIBA 3 Design Outputs in accordance with the PCSA Programme and present to the Employer for approval.

· RIBA 4 Design - To complete all RIBA 4 Design Outputs in accordance with the PCSA Programme and present to the Employer for approval.

· BREEAM Certification Very Good standard - To work in collaboration with the designers, advisors and Employer to achieve maximum BREEAM credits during the PCSA period.

· Logistics Plan - To complete a logistics plan for the project in line with the Employer’s Requirements

· Planning permission - To review the current planning permissions, discharge any pre-construction planning conditions and submit any revisions or further planning applications that may be required

· Subcontractor Procurement Strategy - Provide a subcontractor procurement strategy in line with Employer’s requirements, detailing work packages and phased timescales for submissions.

· [bookmark: _Hlk218765806]Cost - Completion and submission of the full stage 2 contract sum including substantiation and subcategories aligned with the agreed procurement strategy and market testing requirements (3 quotations per work package). This will include full bill of quantities and a full commercial presentation with a fixed price offer to deliver all residual works.
· Construction programme - To provide the final construction programme in accordance with the Employer’s sequencing requirement.

· Construction and health and safety plan -  To be provided for review and acceptence by the Employer.
 
· Fire strategy - Expected to be delivered early on in the PCSA period and must comply with GPA requirements and with BS9999.

· Security strategy - Expected to be delivered early on in the PCSA period and must comply with GPA requirements.

· Accessibility strategy - Expected to be delivered early on in the PCSA period and must comply with GPA requirements.

· BIM requirements - To comply with GPA requirements and the B2IM deliverables including BIM level 2 and associated data compliant with COBie. Proposal of BIM Execution Plan setting out how they intend to contribute”

· Risk management  - To provide a statement detailing how risk will be managed during the PCSA period for agreement with the Employer. Expected to be delivered early on in the PCSA period.

· Social Value - To produce plan for social value deliverables during stage 2, must align with the tendered commitments.




[bookmark: _Ref473283030][bookmark: _Toc52885065][bookmark: _Toc220588783]– Personnel and Resources

	Resource or personnel required
	Number required


	xxxxx, Contracts Manager
	1


	xxxxx, Senior Project Manager
	1


	xxxxx, Site Manager
	1


	xxxxx, Technical Services Manager
	1


	xxxxxx, Head of Architectural Design
	1


	xxxxxx, Design Manager
	1








[bookmark: _Toc52885066][bookmark: _Toc220588784] – Project Specific Stage Deliverables
xxxxxxxx
[bookmark: _Ref473282939][bookmark: _Ref473282953][bookmark: _Ref473283077][bookmark: _Ref473283105][bookmark: _Ref473283138][bookmark: _Ref473283152][bookmark: _Ref473283165][bookmark: _Ref473283178][bookmark: _Ref473283191][bookmark: _Ref473283201][bookmark: _Toc220588785]– PAYMENTS
0. [bookmark: _Toc478548539][bookmark: _Ref506881753][bookmark: _Ref506881820][bookmark: _Ref506881865][bookmark: _Ref506881916][bookmark: _Toc220588786]– Pre-Construction Fee
The Pre-Construction Fee shall be the sum of xxxxxx

The Pre-Construction Fee shall be calculated and paid based on monthly valuations. 










[bookmark: _Toc475521222][bookmark: _Toc478548540][bookmark: _Ref506881700][bookmark: _Ref506881706][bookmark: _Toc220588787] – Payment Terms of this Agreement
APPLICATIONS FOR PAYMENT
[bookmark: _Ref473283348]The Contractor may make payment applications on completion of the relevant milestone specified in the table in Part 1 of Schedule 3 (Payments).
VAT
The Employer shall pay the Contractor any Value Added Tax (VAT) properly chargeable on a sum due under this agreement. Any amount expressed as payable under this agreement is exclusive of VAT unless stated otherwise.
PAYMENT DUE DATE AND FINAL DATE FOR PAYMENT
The due date for payment of any amount payable shall be ten (10) days after the receipt by the Employer of the Contractor's proper application for payment submitted in accordance with paragraph 1.
The final date for payment shall be twenty (20) days after the relevant payment due date.
PAYMENT NOTICE
Not later than five (5) days after the due date for payment, the Employer shall give a notice to the Contractor specifying the sum it proposes paying, to what that sum relates, and the basis on which that sum has been calculated (a "payment notice"). 
CONTRACTOR'S DEFAULT NOTICE 
If the Employer does not give a notice to the Contractor in accordance with paragraph 4 the payment to be made by the Employer shall, subject to paragraph 7, be the amount in the Contractor's application issued in accordance with paragraph 1.
NOTIFIED SUM
	In this Part 2 of Schedule 3 (Payments), "notified sum" means:
the sum referred to in a payment notice given under paragraph 4, or, if such notice is not given;
the sum referred to in a payment notice given under paragraph 5.
PAY LESS NOTICE
Not later than five (5) days before the final date for payment, the Employer may give a notice to the Contractor specifying its intention to pay less than the notified sum. If given, such notice shall specify the sum that the Employer considers to be due on the date the notice is served and the basis on which that sum is calculated (a "pay less notice").
EMPLOYER TO PAY ON OR BEFORE FINAL DATE FOR PAYMENT
Subject to paragraph 7, the Employer shall pay the notified sum on or before the final date for payment.
In relation to the requirements for the giving of notices under paragraphs 4 and 7, it is immaterial that the amount then considered to be due may be zero.
EARLY WORKS RETENTION
In the event that the Employer instructs the Contractor to carry out any Early Works, then notwithstanding any other provision in this agreement, the Employer may deduct and retain from any monies properly due to the Contractor in respect of such Early Works a retention in the amount equal to the retention percentage as set out in the Proposed Contract Documents. Subject to paragraph 9.2, such retention shall be held by the Employer and released in accordance with the terms of the Proposed Contract Documents.
In the event that this agreement or the Contractor's employment under this agreement is terminated, and at that time the parties have not entered into a Contract, any retention shall be released
The Employer's interest in the monies referred to in this paragraph 9 shall be as beneficial owner and shall not be fiduciary as trustee and the Employer shall be under no obligation to set aside the same in a separate account.


[bookmark: _Toc220588788] - Instructions 

0. [bookmark: _Toc220588789] – Early Works Instruction[footnoteRef:2] [2:  Consider whether additional text required to include a date for completion of the Early Works and a reference to the provisions of the main contract that govern the assessment and payment of liquidated damages.] 


To be issued on the Employer's headed paper

[Details of project]: EARLY WORKS INSTRUCTION
We refer to the pre-construction services agreement entered into between us on [Insert date of PCSA] (the "PCSA").
Capitalised terms used but not defined in this letter shall have the same meanings given to them as in the PCSA.
Instruction 
Pursuant to clause [7] of the PCSA, we hereby instruct you to carry out the Early Works detailed in Schedule 1 to this letter, which comprise part of the Works. We instruct that the Early Works detailed in Schedule 1 shall be completed by [	].
Payment 
In consideration of the Early Works to be carried out by you pursuant to this letter, and subject to our right to withhold retention under Schedule 3 Part 2 Paragraph 9.1, we shall pay you the part of the Pre Construction Fee that relates to the Early Works instructed under this letter, which is [£	] (plus VAT). A breakdown of the sums to be paid for Early Works properly carried out pursuant to this letter is set out at Schedule 2.
Applicable terms 
In addition, we confirm that the PCSA and clauses 2.1, 2.2, 4.18[footnoteRef:3] and [include any other relevant clauses][footnoteRef:4] of the Proposed Contract Documents apply to this Early Works Instruction provided that in the event of any inconsistencies between a term in the Proposed Contract Documents and the PCSA, the PCSA shall prevail. [3:  This refers to the retention clause in the main contract. Amend clause reference if not using JCT DB16 contract.]  [4:  Any additional clauses of the Contract that are required should be considered on a project specific basis.] 

Sub-contract and supply contract requirements 
You may only enter into a sub-contract or place a supply contract in connection with the Early Works or the Works with our written consent (such consent not to be unreasonably withheld or delayed).
You will ensure that any order placed for materials and any contract for the supply of services under this Early Works Instruction may be taken over by us or our nominee without any additional payment to you or any sub-contractors, suppliers or consultants.
[bookmark: a45505]Insurance
Before you carry out any of the Works at the Property, you shall ensure that you maintain, or the Employer maintains (as the case may be) any insurance required by the Proposed Contract Documents.
Termination 
On termination of the PCSA or your employment under the PCSA for any reason, if instructed by us you shall without charge transfer any or all orders placed for materials and/or contracts for the supply of services to us or our nominee, as we may specify.  
Counterparts 
This Early Works Instruction may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.
Without prejudice to the validity of this Early Works Instruction, each of the parties shall provide the other with the original of such counterpart as soon as reasonably practicable thereafter.
Electronic Execution
The parties agree that this Early Works Instruction may be signed by electronic signature (whatever form the electronic signature takes) and that this method of signature is as conclusive of their intention to be bound by the terms of this letter as if signed by each party’s manuscript signature.
Limitation
Notwithstanding that this letter may be signed underhand, the parties hereby agree that the limitation period under this letter shall be twelve (12) years from the date on which the cause of action accrued. For the avoidance of doubt, section 5 of the Limitation Act 1980 does not apply to this letter.
Confirmation of agreement 
This Early Works Instruction is supplemental to the PCSA and represents the agreed position between us in relation to the works which we have instructed you to perform pursuant to clause [7] of the PCSA. 
By signing below, the Contractor confirms that this agreement is irrevocably and unconditionally released to the Secretary of State for Education for completion.

Yours sincerely 



..................................................... 
Signed on behalf of the Employer




.....................................................
Signed on behalf of [CONTRACTOR] 


Schedule 1 – Scope of Early Works 

[TA to insert scope of Early Works]

Schedule 2 – Cost breakdown of Early Works including a milestone for inclusion in Schedule 3 (Payment)

[The Pre-Construction Fee shall be amended to the sum of £[SUM].

The milestone table in Part 1 of Schedule 3 shall be amended as follows:

INSERT UPDATED MILESTONE TABLE[footnoteRef:5]] [5:  TA to prepare an updated milestone table including any additional milestone(s).] 


[bookmark: _Hlk84773016]Schedule 3 – Early Works Site Plan 

[TA to provide Early Works Site Plan]



0. [bookmark: _Toc220588790] – Additional Services Instruction
To be issued on the Employer's headed paper

[Details of project]: ADDITIONAL SERVICES INSTRUCTION
We refer to the pre-construction services agreement entered into between us on [Insert date of PCSA] (the "PCSA").
Capitalised terms used but not defined in this letter shall have the same meanings given to them as in the PCSA.
0. Instruction 
Pursuant to clause [6] of the PCSA, we hereby instruct you to carry out the Additional Services as detailed in Schedule 1 to this letter.  
We instruct that the Additional Services shall be completed by [insert date].
Payment
In consideration of the Additional Services to be carried out by you pursuant to this letter the Pre-Construction Fee shall be [increased/decreased] by [£	] (plus VAT). A breakdown of the sums to be [added/deducted] [to/from] the Pre-Construction Fee is set out at Schedule 2.
Counterparts 
This Additional Services Instruction may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.
Without prejudice to the validity of this Additional Services Instruction, each of the parties shall provide the other with the original of such counterpart as soon as reasonably practicable thereafter.
Electronic Execution
The parties agree that this Additional Services Instruction may be signed by electronic signature (whatever form the electronic signature takes) and that this method of signature is as conclusive of their intention to be bound by the terms of this letter as if signed by each party’s manuscript signature.
Limitation
Notwithstanding that this Additional Services Instruction may be signed underhand, the parties hereby agree that the limitation period under this Additional Services Instruction shall be twelve (12) years from the date on which the cause of action accrued. For the avoidance of doubt, section 5 of the Limitation Act 1980 does not apply to this Additional Services Instruction.
Confirmation of agreement 
This Additional Services Instruction is supplemental to the PCSA and represents the agreed position between us in relation to the works which we have [instructed you to perform/varied/omitted] pursuant to clause [6] of the PCSA. 
By signing below, the Contractor confirms that this agreement is irrevocably and unconditionally released to the Secretary of State for Education for completion.

Yours sincerely 




..................................................... [footnoteRef:6] [6:  Note: when sending agreed PDF for execution, please make clear in covering email where signatories are to sign and where dates need inserting to complete the contract.] 

Signed on behalf of the Employer




.....................................................
Signed on behalf of [CONTRACTOR] 




Schedule 1 – Scope of Additional Services

[TA to insert scope of Additional Services]

Schedule 2 – Cost breakdown of Additional Services including an updated milestone table for inclusion in 

[The Pre-Construction Fee shall be amended to the sum of £[SUM].

The milestone table in Part 1 of Schedule 3 shall be amended as follows:

INSERT UPDATED MILESTONE TABLE[footnoteRef:7]] [7:  TA to prepare an updated milestone table including any additional milestones.] 





[bookmark: _Ref473283007][bookmark: _Ref473283063][bookmark: _Ref473283221][bookmark: _Toc70071472][bookmark: _Hlk219376031][bookmark: _Toc220588791] – PROPOSED CONTRACT DOCUMENTS
The parties agree that the documents listed below are those documents included in the ITT tender documents issued on 17 September 2025:

JCT Design and Build Contract, 2024 edition (as amended)
The parties further agree that the documents listed below are to be in the documents:

0. [bookmark: _Hlk220608080]Employer's Requirements including the BIM Protocol.
Prelims Document (NBS format)
Overbury ITT return, including social value proposal
Planning
PCG letter of comfort from Overbury
PCSA Programme 
Race Cottam & Visio Kitchen Designs - Drawings / Specifications
BREEAM Tracker
PCSA Costs Schedule 
RFI tracker



Employer's Requirements including the BIM Protocol



Prelims Document (NBS format)




Overbury ITT return, including social value proposal


Planning



PCG letter of comfort from Overbury


PCSA Programme 


Race Cottam & Visio Kitchen Designs - Drawings / Specifications



BREEAM Tracker


PCSA Costs Schedule 


RFI tracker




[bookmark: _Ref475521602][bookmark: _Toc70071473][bookmark: _Toc220588792] – COLLATERAL WARRANties
[bookmark: _Toc70071474][bookmark: _Toc220588793] – Contractor Warranty




DATED 						20[	]




[CONTRACTOR]
and
[    ]



DUTY OF CARE DEED
relating to [	]





THIS DEED is dated								20[	] BETWEEN:-
(1)	[CONTRACTOR] (Company Number [		]) whose registered office is at [				] (the "Contractor"); and
(2)	[    ] of [					] (the "Beneficiary"), which expression includes its permitted successors in title and assigns.
BACKGROUND
(A)	By a pre-construction services agreement dated [				] (the "PCSA") the Employer has appointed the Contractor to carry design and construction services as more particularly set out in the PCSA.
(B)	The Contractor is obliged under the PCSA to give a warranty in this form in favour of the Beneficiary.
(C)	The Contractor has agreed to execute this Deed in favour of the Beneficiary.
1. DEFINITIONS AND INTERPRETATIONS
In this Deed unless the context otherwise requires, any defined term in this Deed shall have the same meaning given to such term in the PCSA.
1. OPERATIVE PROVISIONS
In consideration of the payment of one pound (£1.00) by the Beneficiary to the Contractor, receipt of which the Contractor acknowledges:-
2. contractor's warranty and liability
2.1 The Contractor warrants to the Beneficiary that:
2.1.1 it has carried out and completed and will continue to carry out and complete its duties and obligations under the PCSA in accordance with the PCSA; 
2.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in the design of the Works the professional skill, care and diligence reasonably to be expected of a properly qualified and competent designer of the appropriate discipline(s) acting independently under a separate contract with the Employer and experienced in carrying out design such as that required under the PCSA in relation to works of a similar size, scope, nature, complexity, location, timescale and value to the Works in relation to:
(a) any design of the Works;
(b) the selection and standards of all goods, materials, equipment or plant for the Works;
2.1.3 subject to the standard of skill, care and diligence set out in clause 3.1.2, it has not and shall not permit, specify or approve for use in connection with the Works or use any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use;
2.2 The Contractor shall have no liability under this clause 3 that is greater or of longer duration that it would have had and shall be entitled in any action or proceedings by the Beneficiary to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Beneficiary had been a party to the PCSA as joint employer.  
2.3 For the avoidance of doubt the Contractor warrants to the Beneficiary that the Contractor shall not raise any defence to a claim by the Beneficiary under this Deed on the grounds that the losses in respect of which the Beneficiary seeks damages, compensation or other relief are not losses suffered or to be suffered by the Employer or that the Employer has suffered no loss. The Contractor shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Employer of any monies due under the PCSA.
3. intellectual property
3.1 The Intellectual Property Rights in the Material prepared by or on behalf of the Contractor in relation to this Deed and the work executed by him remains the property of the Contractor. The Contractor hereby grants to the Beneficiary an irrevocable, royalty free, non-exclusive licence to use and reproduce the Material for any and all purposes connected with the construction, use, alterations or demolition of the Project. Such licence entitles the Beneficiary to grant sub-licences to third parties in the same terms as this licence provided always that the Contractor shall not be liable to any licensee for any use of the Material or the use of the Intellectual Property Rights in the Material for purposes other than those for which the same were originally prepared by or on behalf of the Contractor.  
3.2 The Beneficiary may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 4.1 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Beneficiary. 
3.3 In the event that the Contractor does not own the copyright or any Intellectual Property Rights in any of the Material the Contractor shall use all reasonable endeavours to procure the right to grant such rights to the Beneficiary to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Contractor is unable to procure the right to grant to the Beneficiary in accordance with the foregoing the Contractor shall procure that the third party grants a direct licence to the Beneficiary on industry acceptable terms. 
3.4 The Contractor waives any moral right to be identified as author of the Material in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Material subjected to derogatory treatment in accordance with section 8 of that Act as against the Beneficiary or any licensee or assignee of the Beneficiary. 
3.5 In the event that any act unauthorised by the Beneficiary infringes a moral right of the Contractor in relation to the Material the Contractor undertakes, if the Beneficiary so requests and at the Beneficiary's expense, to institute proceedings for infringement of the moral rights. 
3.6 The Contractor warrants to the Beneficiary that he has not granted and shall not (unless authorised by the Beneficiary) grant any rights to any third party to use or otherwise exploit the Material. 
3.7 The Contractor shall supply copies of the Material to the Beneficiary for no additional fee. 
3.8 In carrying out the Works the Contractor shall not infringe any Intellectual Property Rights of any third party. The Contractor shall indemnify the Beneficiary against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.

4. PROFESSIONAL INDEMNITY insurance
4.1 The Contractor hereby covenants with the Beneficiary to:-
4.1.1 [bookmark: _Ref231359963]take out and maintain professional indemnity insurance covering all of its design and professional obligations under the PCSA (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) with a limit of indemnity that shall be a minimum than xxxxxxx in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance upon customary and usual terms and conditions prevailing for the time being in the insurance market and that it will maintain such insurance with reputable insurers carrying on business in the United Kingdom from the date hereof until twelve (12) years after practical completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Contractor must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and
4.1.2 provide evidence (as and when reasonably required by the Beneficiary) satisfactory to the Beneficiary of the professional indemnity insurance (referred to in clause 5.1.1) being in full force and effect from the date of the PCSA (such evidence to include details of the cover).
4.2 Any increased or additional premium required by insurers by reason of the Contractor's own claims record or other acts, omissions, matters or things peculiar to the Contractor shall be deemed to be within commercially reasonable rates.
4.3 The Contractor shall immediately inform the Beneficiary if such insurance ceases to be available at commercially reasonable rates or is no longer and/or if for any other reason the Contractor is unable to maintain and/or is not maintaining such insurance in which case the Contractor shall take out and maintain a professional indemnity insurance policy having the maximum limit of indemnity and the widest cover which is available to the Contractor upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Beneficiary and shall further discuss means of best protecting the respective positions of the Beneficiary and the Contractor in respect of the Works.
5. notices 
5.1 Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
5.1.1 Contractor: [e-mail address][footnoteRef:8] [8:  Insert e-mail address] 

5.1.2 Beneficiary: [e-mail address][footnoteRef:9] [9:  Insert e-mail address] 

or as otherwise specified by the relevant party by notice in writing to the other party. 
5.2 Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
6. assignment
6.1 The benefit of and the rights of the Beneficiary under this Deed may be assigned without the consent of the Contractor on two (2) occasions only and the Beneficiary will notify the Contractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment. 
6.2 The Contractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.
7. beneficiary's remedies
The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any other rights and remedies it may have against the Contractor including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
8. INSPECTION OF DOCUMENTS
The Contractor's liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Contractor or provided to the Beneficiary or attendance at site meetings or other enquiry or inspection which the Beneficiary may make or procure to be made for its benefit or on its behalf.
9. sub-contractors
Following a written request from the Beneficiary the Contractor will (unless it has already done so) and/ or procure that its sub-contractors execute a Deed of collateral warranty in the relevant form specified in the PCSA in favour of any person in whose favour the PCSA obliges the Contractor to give or procure the giving of such a warranty. 
10. severability
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Deed.
11. waiver
11.1 [bookmark: _Ref24552336]No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
11.2 No waiver under clause 12.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
12. third party rights
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed.
13. governing law and jurisdiction
This Deed shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English courts shall have exclusive jurisdiction to settle any disputes which may arise out of in connection with this Deed.
14. counterparts
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.


IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.

	EXECUTED AS A DEED by [CONTRACTOR] acting by a Director and its Secretary/two Directors:
	
	

	
	
	

	
	
	

	Director
	
	

	
	
	

	Director/Secretary
	
	

	
	
	

	OR
	
	

	EXECUTED as a deed by [CONTRACTOR] acting by its duly authorised attorneys under a power of attorney dated [	]
	
	

	
	
	

	…………………………………………………..
	
	

	Attorney Signature
	
	

	
	
	

	………………………………………………….
	
	

	Full name (BLOCK CAPITALS)


	
	

	…………………………………………………..
	
	

	Attorney Signature
	
	

	
	
	

	………………………………………………….
	
	

	Full name (BLOCK CAPITALS)
	
	





EXECUTED AS A DEED by 
[BENEFICIARY] acting by
two authorised signatories:-

Authorised Signatory

Authorised Signatory

OR

EXECUTED AS A DEED by
[BENEFICIARY] acting by a Director
And its Secretary/two Directors:

Director

Director/Secretary


[bookmark: _Toc70071475][bookmark: _Toc220588794] – Sub-Contractor Warranty in favour of Employer




DATED 						20[	]




[SUB-CONTRACTOR]

and

 [EMPLOYER]

and

[CONTRACTOR]



DUTY OF CARE DEED
relating to [	]





THIS DEED is dated								20[	] BETWEEN:-
(1)	[SUB-CONTRACTOR] (Company Number [		]) whose registered office is at [				] (the "Sub-Contractor"); 
(2)	[EMPLOYER] of [					] (the "Employer"), which expression includes its permitted successors in title and assigns; and 
[bookmark: _DV_C3890][bookmark: _DV_C3891][bookmark: _DV_M3086][bookmark: _DV_C3892][bookmark: _DV_M3087][bookmark: _DV_C3893][bookmark: _DV_M3088][bookmark: _DV_C3895](3)	[CONTRACTOR] (registered in England and Wales under Company Number [		]) whose registered office is at [		] (the "Contractor").
BACKGROUND
(A)	By a pre-construction services agreement dated [				] (the "PCSA") the Employer has appointed the Contractor to carry design and construction services as more particularly set out in the PCSA.
[bookmark: _DV_C3903](B)	The Sub-Contractor has been appointed by the Contractor under a subcontract (the "Subcontract") in relation to the [		] element of the Works (the "Subcontract Works").[footnoteRef:10] [10:  Insert details of relevant subcontract package.] 

(C)	The Sub-Contractor is obliged under the Subcontract to enter into this Deed in favour of the Employer.
(D) 	The Sub-Contractor and the Contractor have agreed to duly execute and deliver this Deed in favour of the Employer.
1. DEFINITIONS AND INTERPRETATIONS
In this Deed unless the context otherwise requires, any defined term in this Deed shall have the same meaning given to such term in the PCSA.
2. OPERATIVE PROVISIONS
In consideration of the payment of one pound (£1.00) by the Employer to the Sub-Contractor, receipt of which the Sub-Contractor acknowledges:-
3. SUB-contractor's warranty and liability
3.1 The Sub-Contractor warrants to the Employer that:
3.1.1 it has carried out and completed and will continue to carry out and complete its duties and obligations under the Subcontract in accordance with the Subcontract; 
3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in the design of the Subcontract Works the professional skill, care and diligence reasonably to be expected of a properly qualified and competent designer of the appropriate discipline(s) for such design experienced in carrying out works of a similar size, scope, nature, complexity, location, timescale and value to the Subcontract Works in relation to:
(a) any design of the Works;
(b) the selection and standards of all goods, materials, equipment or plant for the Subcontract Works;
3.2 subject to the standard of skill, care and diligence set out in clause 3.1.2, it has not and shall not permit, specify or approve for use in connection with the Subcontract Works or use any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use;
3.3 The Sub-Contractor shall have no liability under this clause 3 that is greater or of longer duration that it would have had and shall be entitled in any action or proceedings by the Employer to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Employer had been a party to the Subcontract as joint employer.  
3.4 For the avoidance of doubt the Sub-Contractor warrants to the Employer that the Sub-Contractor shall not raise any defence to a claim by the Employer under this Deed on the grounds that the losses in respect of which the Employer seeks damages, compensation or other relief are not losses suffered or to be suffered by the Contractor or that the Contractor has suffered no loss.  The Sub-Contractor shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Contractor of any monies due under the Subcontract.
4. intellectual property
4.1 In this clause 4 “Sub-Contractor’s Design Documents” means the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Sub-Contractor in relation to the Subcontract Works (including any updates, amendments, additions and revisions), together with any other design documents or information to be provided by it under the BIM Protocol.
4.2 The Intellectual Property Rights in the Sub-Contractor’s Design Documents prepared by or on behalf of the Sub-Contractor in relation to the Subcontract and the work executed by it remains the property of the Sub-Contractor. The Sub-Contractor hereby grants to the Employer an irrevocable, royalty free, non-exclusive licence to use and reproduce the Sub-Contractor’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Site. Such licence entitles the Employer to grant sub-licences to third parties in the same terms as this licence provided always that the Sub-Contractor shall not be liable to any licensee for any use of the Sub-Contractor’s Design Documents or the use of the Intellectual Property Rights in the Sub-Contractor’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Sub-Contractor. 
4.3 The Employer may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Employer. 
4.4 In the event that the Sub-Contractor does not own the copyright or any Intellectual Property Rights in any of the Sub-Contractor’s Design Documents the Sub-Contractor shall use all reasonable endeavours to procure the right to grant such rights to the Employer to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Sub-Contractor is unable to procure the right to grant to the Employer in accordance with the foregoing the Sub-Contractor shall procure that the third party grants a direct licence to the Employer on industry acceptable terms. 
4.5 The Sub-Contractor waives any moral right to be identified as author of the Sub-Contractor’s Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Sub-Contractor’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Employer or any licensee or assignee of the Employer. 
4.6 In the event that any act unauthorised by the Employer infringes a moral right of the Sub-Contractor in relation to the Sub-Contractor’s Design Documents the Sub-Contractor undertakes, if the Employer so requests and at the Employer's expense, to institute proceedings for infringement of the moral rights. 
4.7 The Sub-Contractor warrants to the Employer that he has not granted and shall not (unless authorised by the Employer) grant any rights to any third party to use or otherwise exploit the Sub-Contractor’s Design Documents. 
4.8 The Sub-Contractor shall supply copies of the Sub-Contractor’s Design Documents to the Employer upon paying a reasonable copying charge. 
4.9 In carrying out the Subcontract Works the Sub-Contractor shall not infringe any Intellectual Property Rights of any third party. The Sub-Contractor shall indemnify the Employer against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
5. PROFESSIONAL INDEMNITY insurance
5.1 The Sub-Contractor hereby covenants with the Employer to:-
5.1.1 take out and maintain professional indemnity insurance covering all of its design and professional obligations under the Subcontract (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) with a limit of indemnity that shall be a minimum of xxxxxx [on an each and every claim basis[footnoteRef:11]] upon customary and usual terms and conditions prevailing for the time being in the insurance market and that it will maintain such insurance with reputable insurers carrying on business in the United Kingdom from the date hereof until twelve (12) years after practical completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Sub-Contractor must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and [11:   Where the Sub-Contractor is unable to obtain professional indemnity insurance on an each and very claim basis, in the aggregate with one automatic full reinstatements in any one (1) year of insurance would be acceptable as a fall back position.] 

5.1.2 provide evidence (as and when reasonably required by the Employer) satisfactory to the Employer of the professional indemnity insurance (referred to in clause 5.1.1) being in full force and effect from the date of the Subcontract (such evidence to include details of the cover).
5.2 Any increased or additional premium required by insurers by reason of the Sub-Contractor's own claims record or other acts, omissions, matters or things peculiar to the Sub-Contractor shall be deemed to be within commercially reasonable rates.
5.3 The Sub-Contractor shall immediately inform the Employer if such insurance ceases to be available at commercially reasonable rates or is no longer and/or if for any other reason the Sub-Contractor is unable to maintain and/or is not maintaining such insurance in which case the Sub-Contractor shall take out and maintain a professional indemnity insurance policy having the maximum limit of indemnity and the widest cover which is available to the Sub-Contractor upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Employer and shall further discuss means of best protecting the respective positions of the Employer and the Sub-Contractor in respect of the Subcontract Works.
6. notices 
6.1 Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
6.1.1 Sub-Contractor: [e-mail address][footnoteRef:12] [12:  Insert e-mail address] 

6.1.2 Employer: [e-mail address][footnoteRef:13] [13:  Insert e-mail address] 

6.1.3 Contractor: [e-mail address][footnoteRef:14] [14:  Insert e-mail address] 

or as otherwise specified by the relevant party by notice in writing to the other party. 
6.2 Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
7. assignment
7.1 The benefit of and the rights of the Employer under this Deed may be assigned without the consent of the Sub-Contractor on two (2) occasions only and the Employer will notify the Sub-Contractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment. 
7.2 The Sub-Contractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.
8. EMPLOYER's remedies
The rights and benefits conferred upon the Employer by this Deed are in addition to any other rights and remedies it may have against the Sub-Contractor including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
9. INSPECTION OF DOCUMENTS
The Sub-Contractor's liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Sub-Contractor or provided to the Employer or attendance at site meetings or other enquiry or inspection which the Employer may make or procure to be made for its benefit or on its behalf.
10. STEP-IN RIGHTS IN FAVOUR OF THE EMPLOYER
10.1 Without prejudice to the Sub-Contractor's statutory rights the Sub-Contractor will not exercise or seek to exercise any right which may be or become available to it to:
10.1.1 terminate or treat as terminated or repudiated the Subcontract or its engagement under it without first giving to the Employer not less than 30 Business Days' prior written notice; or
10.1.2 discontinue or suspend the performance of any duties or obligations under the Subcontract without first giving to the Employer not less than 7 Business Days' prior written notice.
10.2 Any notice given by the Sub-Contractor pursuant to clause 10.1 above shall:
10.2.1 specify the Sub-Contractor's ground for terminating or treating as terminated or repudiated the Subcontract or its engagement under it or for discontinuing or suspending its performance under it (as applicable);
10.2.2 specify any other breaches by the Contractor; and
10.2.3 state the amount (if any) of monies outstanding under the Subcontract (whether or not such amounts result from a breach entitling the Sub-Contractor to terminate or treat as terminated or repudiated the Subcontract or to discontinue or suspend the performance of any duties or obligations under the Subcontract (as applicable)).
10.3 Within the period of any notice given by the Sub-Contractor pursuant to clause 10.1:
10.3.1 the Employer may give written notice to the Sub-Contractor that the Employer will henceforth become the client under the Subcontract to the exclusion of the Contractor and thereupon the Sub-Contractor will admit that the Employer is its client under the Subcontract and the Subcontract will be and remain in full force and effect notwithstanding any of the said grounds but subject always to clause 10.3.2 below;
10.3.2 if the Employer has given such notice as aforesaid or under clause 10.5 below, the Employer shall accept liability for the Contractor's obligations under the Subcontract and will as soon as practicable thereafter remedy any outstanding breach by the Contractor which is properly specified and which is capable of remedy by the Employer; and
10.3.3 if the Employer has given such notice as aforesaid or under clause 10.5, the Employer will from the service of such notice become responsible for all sums properly payable to the Sub-Contractor under the Subcontract accruing due after the service of such notice but the Employer will in paying such sums be entitled to the same rights of set-off and deduction as would have applied to the Contractor under the Subcontract.
10.4 Notwithstanding anything contained in this Deed and notwithstanding any payments which may be made by the Employer to the Sub-Contractor, the Employer will not be under any obligation to the Sub-Contractor nor will the Sub-Contractor have any claim or cause of action against the Employer unless and until the Employer has given written notice to the Sub-Contractor pursuant to clause 10.3.1 or clause 10.5 of this Deed.
10.5 The Sub-Contractor further covenants with the Employer that if employment of the Contractor under the PCSA is determined or the PCSA is terminated, the Sub-Contractor, if requested by the Employer by notice in writing and subject to clause 10.3.2 and clause 10.3.3, will accept the instructions of the Employer to the exclusion of the Contractor in respect of its duties under the Subcontract upon the terms and conditions of the Subcontract and will if so requested in writing to enter into a novation agreement whereby the Employer is substituted for the Contractor under the Subcontract.
10.6 If the Sub-Contractor is requested to enter into a novation agreement pursuant to clause 10.5 above, the Contractor agrees to enter into the same at the request of the Employer.
10.7 The Contractor acknowledges that the Sub-Contractor will be entitled to rely on a notice given to the Sub-Contractor and the Contractor by the Employer under clause 10.5 as conclusive evidence that the employment of the Contractor under the PCSA has been determined or the PCSA is terminated.
10.8 The Employer may by notice in writing to the Sub-Contractor and the Contractor appoint another person to exercise its right under this clause 10 subject to the Employer remaining liable to the Contractor as guarantor for its appointee in respect of its obligations under this Deed.
10.9 Upon request by the Employer the Sub-Contractor agrees to co-operate with the Employer in determining the duties performed or to be performed by the Sub-Contractor and to provide a copy of the Subcontract and any variations thereto and details of all monies paid and due under the Subcontract and the PCSA.
10.10 As from the date of service of notice under clause 10.3.1 or 10.5 to the extent that the Subcontract operates by reference to the existence and application of the PCSA, the Subcontract shall be administered and construed as though the PCSA was continuing and the Subcontract shall therefore continue, subject to amendment only as necessary to reflect the fact that the PCSA has in fact terminated and the Employer has undertaken the obligations set in clause 10.3.2.
11. SUB-CONSULTANTS
Following a written request from the Employer the Sub-Contractor will (unless it has already done so) procure that its sub-consultants execute a deed of collateral warranty in the relevant form specified in the Subcontract in favour of any person in whose favour the Subcontract obliges the Sub-Contractor to give or procure the giving of such a warranty. 
12. severability
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provision of or any other documents referred to in this Deed.
13. waiver
13.1 No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
13.2 No waiver under clause 13.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
14. third party rights
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed.
15. governing law and jurisdiction
This Deed shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.
16. counterparts 
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.


IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.



EXECUTED AS A DEED by 
[SUB-CONTRACTOR] acting by 
a Director and its Secretary/two Directors:-

Director
Director/Secretary



	[THE CORPORATE SEAL of the SECRETARY OF STATE FOR EDUCATION herewith affixed is authenticated by:-
	)
)
)
	

	
	
	

	
…………………………………………
Authorised by the Secretary of State
	
	

	

	
	

	…………………………………………
Full name (BLOCK CAPITALS)
	
	

	

	
	

	OR

[EXECUTED AS A DEED (but not delivered until the date hereof) by affixing the Common deal of [EMPLOYER] in the presence of:-

Authorised Signatory]


	
	

	OR
	
	

	EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two Directors:-

Director

Director/Secretary
	
	

	



	
	

	EXECUTED AS A DEED by [CONTRACTOR] acting by a Director and its Secretary/two Directors:
	
	

	
	
	

	
	
	

	Director
	
	

	
	
	

	Director/Secretary
	
	

	
	
	

	
	
	

	
	
	

	OR
	
	

	EXECUTED as a deed by [CONTRACTOR] acting by its duly authorised attorneys under a power of attorney dated [	]
	
	

	
	
	

	…………………………………………………..
	
	

	Attorney Signature
	
	

	
	
	

	………………………………………………….
	
	

	Full name (BLOCK CAPITALS)


	
	

	…………………………………………………..
	
	

	Attorney Signature
	
	

	
	
	

	………………………………………………….
	
	

	Full name (BLOCK CAPITALS)
	
	





[bookmark: _Toc70071476][bookmark: _Toc220588795] – Consultant Warranty in favour of Employer

DATED					20[	]
[bookmark: _DV_M2960]



[CONSULTANT]

and

[EMPLOYER]

and

[CONTRACTOR]


DUTY OF CARE DEED
relating to [	]







[bookmark: _DV_M2962][bookmark: _DV_M2963]
THIS DEED is dated								20[	] BETWEEN:-
[bookmark: _DV_M2964][bookmark: _DV_M2965][bookmark: _DV_M2966](1)	THE PARTNERS IN [insert name of partnership] (being the persons listed in the schedule hereto) whose principal place of business is at [		] OR [			] LIMITED/PLC (Company Number [		]) whose registered office is at [		] (the "Consultant");
[bookmark: _DV_M2967][bookmark: _DV_M2968][bookmark: _DV_M2969](2)	[EMPLOYER] of [				] (the "Employer"), (which expression includes its permitted successors in title and assigns); and
[bookmark: _DV_M2970][bookmark: _DV_M2971][bookmark: _DV_M2972](3)	[CONTRACTOR] (registered in England and Wales under company number [		]) whose registered office is at [		] (the "Contractor").
[bookmark: _DV_M2973]BACKGROUND
[bookmark: _DV_M2974](A)	By a pre-construction services agreement dated [				] (the "PCSA") the Employer has appointed the Contractor to carry design and construction services as more particularly set out in the PCSA.
[bookmark: _DV_M2981][bookmark: _DV_M2984][bookmark: _DV_M2985][bookmark: _DV_M2986](B)	The Consultant has been appointed by the Contractor (the "Appointment") to provide services in relation to the PCSA (the "Services").
[bookmark: _DV_M2987](C)	The Consultant is obliged under the Appointment to give a warranty in this form in favour of the Employer.
(D)	The Consultant and the Contractor have agreed to execute this Deed in favour of the Employer.
1. [bookmark: _DV_M2988]DEFINITIONS AND INTERPRETATIONS
[bookmark: _DV_M2989][bookmark: _DV_M2990][bookmark: _DV_M2991]In this Deed unless the context otherwise requires, any defined term in this Deed shall have the same meaning given to such term in the PCSA.
2. [bookmark: _DV_M2992]operative provisions
[bookmark: _DV_M2993]In consideration of the payment of one pound (£1.00) by the Employer to the Consultant, receipt of which the Consultant acknowledges:-
3. [bookmark: _DV_M2994]consultant's warranty and liability
3.1 The Consultant warrants to the Beneficiary that:
3.1.1 it has carried out and completed and will continue to carry out and complete its duties and obligations under the Appointment in accordance with the Appointment; 
3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in the performance of the Services the professional skill, care and diligence to be expected of a properly qualified and competent member of the Consultant's profession experienced in carrying out duties the like of those undertaken by the Consultant under the Appointment for works of a similar size, scope, nature, complexity, location, timescale and value to the Works;
3.1.3 subject to the standard of skill, care and diligence set out in clause 3.1.2, it has not and shall not permit, specify or approve for use in connection with the Works any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use; and
3.1.4 if in the performance of its duties under the Appointment the Consultant becomes aware that it or any other person has specified or used, or authorised or approved the specification or use by others of any such products or materials the Consultant will notify the Beneficiary in writing forthwith. This clause does not create any additional duty for the Consultant to inspect or check the work of others which is not required by the Appointment. 
3.2 The Consultant shall have no liability under this clause 3 that is greater or of longer duration that it would have had and shall be entitled in any action or proceedings by the Beneficiary to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Beneficiary had been a party to the Appointment as joint employer.  
3.3 For the avoidance of doubt the Consultant warrants to the Beneficiary that the Consultant shall not raise any defence to a claim by the Beneficiary under this Deed on the grounds that the losses in respect of which the Beneficiary seeks damages, compensation or other relief are not losses suffered or to be suffered by the Contractor or that the Contractor has suffered no loss. The Consultant shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Contractor of any monies due under the Appointment.
4. intellectual property
4.1 [bookmark: _DV_M2999][bookmark: _DV_M3003]In this clause 4 “Consultant Design Documents” means the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Consultant in relation to the Services (including any updates, amendments, additions and revisions), together with any other design documents or information to be provided by it under the BIM Protocol.
4.2 The Intellectual Property Rights in the Consultant Design Documents prepared by or on behalf of the Consultant in relation to the Appointment and the work executed by it remains the property of the Consultant. The Consultant hereby grants to the Employer an irrevocable, royalty free, non-exclusive licence to use and reproduce the Consultant’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Site. Such licence entitles the Employer to grant sub-licences to third parties in the same terms as this licence provided always that the Consultant shall not be liable to any licencee for any use of the Consultant’s Design Documents or the use of the Intellectual Property Rights in the Consultant’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Consultant. 
4.3 The Employer may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Employer. 
4.4 In the event that the Consultant does not own the copyright or any Intellectual Property Rights in any of the Consultant’s Design Documents the Consultant shall use all reasonable endeavours to procure the right to grant such rights to the Employer to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Consultant is unable to procure the right to grant to the Employer in accordance with the foregoing the Consultant shall procure that the third party grants a direct licence to the Employer on industry acceptable terms. 
4.5 The Consultant waives any moral right to be identified as author of the Consultant’s Design Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Consultant’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Beneficiary or any licensee or assignee of the Employer. 
4.6 In the event that any act unauthorised by the Employer infringes a moral right of the Consultant in relation to the Consultant’s Design Documents the Consultant undertakes, if the Employer so requests and at the Employer's expense, to institute proceedings for infringement of the moral rights. 
4.7 The Consultant warrants to the Employer that he has not granted and shall not (unless authorised by the Employer) grant any rights to any third party to use or otherwise exploit the Consultant Design Documents. 
4.8 The Consultant shall supply copies of the Consultant’s Design Documents to the Beneficiary upon paying a reasonable copying charge. 
4.9 In carrying out the Services the Consultant shall not infringe any Intellectual Property Rights of any third party. The Consultant shall indemnify the Employer against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
5. professional indemnity insurance
5.1 [bookmark: _DV_M3004][bookmark: _DV_M3005]The Consultant hereby covenants with the Employer to:-
5.1.1 [bookmark: _Ref192576048]take out and maintain professional indemnity insurance covering all of its design and professional obligations under the Appointment (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) with a limit of indemnity that shall be a minimum of xxxxxxx[on an each and every claim basis] upon customary and usual terms and conditions prevailing for the time being in the insurance market and that it will maintain such insurance with reputable insurers carrying on business in the United Kingdom from the date hereof until twelve (12) years after practical completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Consultant must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and
5.1.2 [bookmark: _DV_M3010][bookmark: _DV_C3802][bookmark: _DV_M3011][bookmark: _DV_C3804][bookmark: _DV_M3012]provide evidence (as and when reasonably required by the Employer) satisfactory to the Employer of the professional indemnity insurance (referred to in clause 5.1.1) being in full force and effect from the date of the Appointment (such evidence to include details of the cover); 
5.2 [bookmark: _BPDC_LN_INS_1023][bookmark: _BPDC_PR_INS_1024][bookmark: _DV_M3013][bookmark: _DV_M3026][bookmark: _DV_M3027]Any increased or additional premium required by insurers by reason of the Consultant's own claims record or other acts, omissions, matters or things peculiar to the Consultant shall be deemed to be within commercially reasonable rates.
5.3 The Consultant shall immediately inform the Employer if such insurance ceases to be available at commercially reasonable rates or is no longer and/or if for any other reason the Consultant is unable to maintain and/or is not maintaining such insurance in which case the Contractor shall take out and maintain a professional indemnity insurance policy having the maximum limit of indemnity and the widest cover which is available to the Consultant upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Employer and shall further discuss means of best protecting the respective positions of the Employer and the Consultant in respect of the Works.
6. liability of partners
[bookmark: _DV_M3028]Where the Consultant is a partnership, references in this Deed to the "Consultant" will be deemed to include reference to each and every present and future partner of such partnership and the liability of each and every such partner under this Deed will be deemed to be joint and several.
7. [bookmark: _DV_M3029]notices
7.1 [bookmark: _DV_M3030][bookmark: _DV_M3035]Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
7.1.1 Consultant: [e-mail address][footnoteRef:15] [15:  Insert e-mail address] 

7.1.2 Employer: [e-mail address] [footnoteRef:16] [16:  Insert e-mail address] 

7.1.3 Contractor: [e-mail address] [footnoteRef:17] [17:  Insert e-mail address] 

or as otherwise specified by the relevant party by notice in writing to the other parties. 
7.2 Any notice sent by hand or by post in accordance with clause 7.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
8. assignment
8.1 [bookmark: _DV_M3036]The benefit of and the rights of the Employer under this Deed may be assigned without the consent of the Consultant on two (2) occasions only and the Employer will notify the Consultant in writing following any such assignment specifying the name and address of the assignee and the date of the assignment. 
8.2 The Consultant will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any or as much loss.
9. [bookmark: _DV_M3037]Employer's remedies
[bookmark: _DV_M3038][bookmark: _DV_M3039][bookmark: _DV_M3041][bookmark: _DV_M3044][bookmark: _DV_M3045][bookmark: _DV_M3046][bookmark: _DV_M3047][bookmark: _DV_M3048][bookmark: _DV_M3049][bookmark: _DV_M3050][bookmark: _DV_M3051][bookmark: _DV_M3052][bookmark: _DV_M3053][bookmark: _DV_M3055][bookmark: _DV_M3056][bookmark: _DV_M3057][bookmark: _DV_M3058][bookmark: _DV_M3059][bookmark: _DV_M3060][bookmark: _DV_M3062][bookmark: _Toc120350142][bookmark: _Toc120586501]The rights and benefits conferred upon the Employer by this Deed are in addition to any other rights and remedies it may have against the Consultant including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
10. INSPECTION OF DOCUMENTS
The Consultant's liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Consultant or provided to the Employer or attendance at site meetings or other enquiry or inspection which the Employer may make or procure to be made for its benefit or on its behalf.
11. STEP-IN RIGHTS IN FAVOUR OF THE EMPLOYER
11.1 Without prejudice to the Consultant's statutory rights the Consultant will not exercise or seek to exercise any right which may be or become available to it to:
11.1.1 terminate or treat as terminated or repudiated the Appointment or its engagement under it without first giving to the Employer not less than 30 Business Days' prior written notice; or
11.1.2 discontinue or suspend the performance of any duties or obligations under the Appointment without first giving to the Employer not less than 7 Business Days' prior written notice.
11.2 Any notice given by the Consultant pursuant to clause 11.1 above shall:
11.2.1 specify the Consultant's ground for terminating or treating as terminated or repudiated the Appointment or its engagement under it or for discontinuing or suspending its performance under it (as applicable);
11.2.2 specify any other breaches by the Contractor; and
11.2.3 state the amount (if any) of monies outstanding under the Appointment (whether or not such amounts result from a breach entitling the Consultant to terminate or treat as terminated or repudiated the Appointment or to discontinue or suspend the performance of any duties or obligations under the Appointment (as applicable)).
11.3 Within the period of any notice given by the Consultant pursuant to clause 11.1:
11.3.1 the Employer may give written notice to the Consultant that the Employer will henceforth become the client under the Appointment to the exclusion of the Contractor and thereupon the Consultant will admit that the Employer is its client under the Appointment and the Appointment will be and remain in full force and effect notwithstanding any of the said grounds but subject always to clause 11.3.2 below;
11.3.2 if the Employer has given such notice as aforesaid or under clause 11.5 below, the Employer shall accept liability for the Contractor's obligations under the Appointment and will as soon as practicable thereafter remedy any outstanding breach by the Contractor which is properly specified and which is capable of remedy by the Employer; and
11.3.3 if the Employer has given such notice as aforesaid or under clause 11.5, the Employer will from the service of such notice become responsible for all sums properly payable to the Consultant under the Appointment accruing due after the service of such notice but the Employer will in paying such sums be entitled to the same rights of set-off and deduction as would have applied to the Contractor under the Appointment.
11.4 Notwithstanding anything contained in this Deed and notwithstanding any payments which may be made by the Employer to the Consultant, the Employer will not be under any obligation to the Consultant nor will the Consultant have any claim or cause of action against the Employer unless and until the Employer has given written notice to the Consultant pursuant to clause 11.3.1 or clause 11.5 of this Deed.
11.5 The Consultant further covenants with the Employer that if employment of the Contractor under the PCSA is determined or the PCSA is terminated, the Consultant, if requested by the Employer by notice in writing and subject to clause 11.3.2 and clause 11.3.3, will accept the instructions of the Employer to the exclusion of the Contractor in respect of its duties under the Appointment upon the terms and conditions of the Appointment and will if so requested in writing to enter into a novation agreement whereby the Employer is substituted for the Contractor under the Appointment.
11.6 If the Consultant is requested to enter into a novation agreement pursuant to clause 11.5 above, the Contractor agrees to enter into the same at the request of the Employer.
11.7 The Contractor acknowledges that the Consultant will be entitled to rely on a notice given to the Consultant and the Contractor by the Employer under clause 11.5 as conclusive evidence that the employment of the Contractor under the PCSA has been determined or the PCSA is terminated.
11.8 The Employer may by notice in writing to the Consultant and the Contractor appoint another person to exercise its right under this clause 11 subject to the Employer remaining liable to the Contractor as guarantor for its appointee in respect of its obligations under this Deed.
11.9 Upon request by the Employer the Consultant agrees to co-operate with the Employer in determining the duties performed or to be performed by the Consultant and to provide a copy of the Appointment and any variations thereto and details of all monies paid and due under the Appointment and the PCSA.
11.10 As from the date of service of notice under clause 11.3.1 or 11.5 to the extent that the Appointment operates by reference to the existence and application of the PCSA, the Appointment shall be administered and construed as though the PCSA was continuing and the Appointment shall therefore continue, subject to amendment only as necessary to reflect the fact that the PCSA has in fact terminated and the Employer has undertaken the obligations set in clause 11.3.2.
12. SUB-CONSULTANTS
Following a written request from the Employer the Consultant will (unless it has already done so) procure that its sub-consultants execute a deed of collateral warranty in the relevant form specified in the Appointment in favour of any person in whose favour the Appointment obliges the Consultant to give or procure the giving of such a warranty. 
13. severability
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provision of or any other documents referred to in this Deed.
14. waiver
14.1 No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
14.2 No waiver under clause 14.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
15. third party rights
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed.
16. governing law and jurisdiction
This Deed shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.
17. counterparts 
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.


[bookmark: _DV_M3063][bookmark: _DV_M3064][bookmark: _DV_M3065][bookmark: _DV_M3066]IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.
[bookmark: _DV_M3067]


EXECUTED AS A DEED by 
[CONSULTANT] acting by 
[bookmark: _DV_M3068]a Director and its Secretary/two Directors:-
[bookmark: _DV_M3069]
Director
[bookmark: _DV_M3070]Director/Secretary



	[bookmark: _DV_M3071][THE CORPORATE SEAL of the SECRETARY OF STATE FOR EDUCATION herewith affixed is authenticated by:-
	)
)
)
	

	
	
	

	
…………………………………………
Authorised by the Secretary of State
	
	

	

	
	

	…………………………………………
Full name (BLOCK CAPITALS)
	
	

	

	
	

	OR

[EXECUTED AS A DEED (but not delivered until the date hereof) by affixing the Common deal of [EMPLOYER] in the presence of:-

Authorised Signatory]


	
	

	OR
	
	

	EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two Directors:-

Director

Director/Secretary
	
	

	



	
	

	EXECUTED AS A DEED by [CONTRACTOR] acting by a Director and its Secretary/two Directors:
	
	

	
	
	

	
	
	

	Director
	
	

	
	
	

	Director/Secretary
	
	

	
	
	

	
	
	

	
	
	

	OR
	
	

	EXECUTED as a deed by [CONTRACTOR] acting by its duly authorised attorneys under a power of attorney dated [	]
	
	

	
	
	

	…………………………………………………..
	
	

	Attorney Signature
	
	

	
	
	

	………………………………………………….
	
	

	Full name (BLOCK CAPITALS)


	
	

	…………………………………………………..
	
	

	Attorney Signature
	
	

	
	
	

	………………………………………………….
	
	

	Full name (BLOCK CAPITALS)
	
	




