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CONTENTS AMENDMENT SHEET 

 

Issue 

No. 

Revision 

No. 
Amendments Initials Date 

1 1 
Inclusion of secondary options 

Y(UK)2 and Y(UK)3 
MT 25/06/2020 

1 1 Inclusion of total liability value MT 25/06/2020 

1 1 

Paragraph 11.2.36 amended the 

time charge definition to include 

disallowed cost 

MT 25/06/2020 

1 1 Removal of Z51 MT 25/06/2020 

1 1 

Option E: Cost reimbursable 

contract, please note removal of 

‘Delete clause 11.2(18)’ 

MT 25/06/2020 
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Name Fiona Smith 

 

Address for 
communications 

Highways England 

37 Tanner Row  

York  

YO1 6WP 

 

Address for electronic 
communications 

 

The Scope is in 
the document entitled HRE Professional Services Contract - 
Scope 

 

The Affected Property 
is  

Highways England Historical Railways Estate 

 

The language of the 
contract is 

English 

 

The law of the contract 
is the law of 

England, subject to the jurisdiction of the Courts of England  

 

The period for reply is two weeks except that 

 

The period for reply for […]    is […]  

 

The period for reply for […]   is […]  

 

The period for 
retention is 

12 year(s) following Completion or earlier 
termination 

 

The following matters will be included in the Early Warning Register 

  […] 
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Specialist environmental works (e.g. weed clearance or waste 
removal) 

Specialist work for asbestos (type 2 or 3 surveys, testing or 
asbestos removal) 

Tree surgery/removal 

Specialist Work associated with cultural heritage assets 

Physical action to remove illegal occupants 

Agreed property specialists (e.g. valuers, estate agents, 
auctioneers) 

Charges from developers, local authorities or planning authorities 

Costs for providing a temporary traffic regulation order and 
temporary traffic management 

Site Investigation work as required 

Environmental Survey 

Tunnel Radar Survey 

Fees or payments to access or copy information for tunnel history 
research 

Charges for utilities on vacant properties (Council Tax/Business 
Rates/Water, etc.) 

 

The interest rate is, (unless the provisions 
of the Late Payment of Commercial Debts
(Interest) Act 1998 otherwise require) is 

% per annum (not less than 2) above the 

 
 

base 
rate 
of 
the 

Bank of England 
in force from time to 
time 

 

If the period in which payments are made is not three weeks and Y(UK)2 is not used.  

The period within which payments are made is - 

 

The exchange rates are those published in The Financial Times 

 

on The assessment date when the payment 
in another currency is in Price for 
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The Senior Representatives of the Client are 

Name (1) Martyn Gannicott 

 

Address for communications 

The Cube 

199 Wharfside Street 

Birmingham  

B1 1RN 

 

Address for electronic communications 

 

Name (2) Senior Representative from Business Area 

 

Address for communications […] 

 

Address for electronic communications […] 

 

The Adjudicator is 

Name […]  

 

Address for communications 

  

[…] 

 

Address for electronic communications […] 

 

The Adjudicator nominating body is The Institution of Civil Engineers  

 

 
 

 









Historical Railway Estate (HRE)   
Professional Service Contract   Contract Data  

NEC4 Revision 1 Page 14 of 37   June 2020 
 

 

Name (2) James Wilson 

 

Job Design Lead and Site Investigation Lead 

 

Responsibilities 

 

Qualifications 

 

Experience 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The following matters will be included in the Early Warning Register 
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11.2.10 Enforcement Action is enforcement action brought by a regulatory 
authority against the Consultant or an Associated Company under any health 
and safety or environmental legislation, including a successful prosecution or the 
issue of a prohibition or improvement notice under any contract. 

11.2.11 EU Reference is any European Union  

• decision, 

• tertiary legislation or 

• provision of the European Economic Area agreement 

11.2.12 Exit Day is the exit day as defined in section 20 of the European Union 

(Withdrawal) Act 2018, as amended. 

11.2.13 Financial Standing Test is the financial test for the Consultant, a 
Consortium Member or a proposed guarantor used in the tender stage of the 
competition for this contract. 

11.2.14 General Anti-Abuse Rule is  

• the legislation in Part 5 of the Finance Act 2013 and  

• any future legislation introduced to counteract tax advantages arising 
from abusive arrangements to avoid National Insurance contributions. 

11.2.15 Guarantor is a person who gives a Parent Company Guarantee to the 
Client. 

11.2.16 Halifax Abuse Principle is the principle explained in the CJEU case C-
255/02 Halifax and others. 

11.2.17 Health and Safety Plans are 

• A completed Supply Chain Health and Safety Maturity Matrix (SCMM) for 
the Consultant or each Consortium Member in the form required by the 
Client, recording the level of safety maturity within the organisation at the 
date of the SCMM, 

• An implementation plan, setting out the actions to be taken by the 
Consultant or each Consortium Member over a period of 12 months 
following the date of the SCMM in order to improve the scores recorded 
in the SCMM by not less than the percentage specified from time to time 
by the Client, including the timescale for each action and 

• An action plan, setting out the specific actions to be taken under this 
contract by the Consultant and its subcontractors (at any stage of 
remoteness from the Client) in order to support delivery of the 
improvements identified in the implementation plans for the Consultant 
or each Consortium Member. 

 11.2.18 Incoming Consultant is any consultant appointed by the Client to 
Provide the Service or part of it (or a similar service or part of it) [in relation to 
the Affected Property (or part of it)] in place of the Consultant.] 

11.2.19 Information Systems are the systems specified in the Scope for the 
collection and storage of information regarding the service or any revised 
systems introduced by the Client from time to time. 

11.2.20 Intellectual Property Rights or IPRs are copyright and related rights, 
database rights, design rights, patents, inventions, trade marks (and goodwill 
attaching to those trade marks), domain names, applications for and the right to 
apply for any of the foregoing, moral rights, confidential information and any 
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other intellectual or industrial property rights, whether or not registered or 
capable of registration, whether subsisting now or in future in any part of the 
world.  

 11.2.21 Parent Company Guarantee is a guarantee of the Consultant’s 
performance in the form set out in the Scope. Performance Requirement is the 
required standard for performance of each element of the service as specified in 
the Scope. 

11.2.22 Personal Data are any data relating to an identified or identifiable 
individual that are within the scope of protection as “personal data” under the 
Data Protection Legislation.  

11.2.23 Quality Management Points are points accrued by the Consultant in 
accordance with the quality table in the Scope. 

11.2.24 Related Dispute is a dispute under or in connection with a contract 
between a Party and Others relating to this contract. 

11.2.25 Related Dispute Adjudicator is an adjudicator appointed to determine a 
Related Dispute. 

11.2.26 Relevant Tax Authority is HM Revenue & Customs or, if the Consultant 
is established in another jurisdiction, the tax authority in that jurisdiction. 

11.2.27 RIDDOR Incident is an incident occurring under any contract between  

• The Consultant or an Associated Company and  

• The Client or any other person  

Which results in death or serious injury to any worker or non-worker and for 
which the Consultant is responsible under the Reporting of Injuries, Diseases 
and Dangerous Occurrences Regulations 2013 (or any replacement of it).] 

11.2.28 The Secretary of State is the Secretary of State for Transport. 

11.2.29 A Task is work within the service which the Service Manager may instruct 
the Consultant to carry out within a stated period of time.] 

11.2.30 Task Completion is when the Consultant has done all the work which the 
Task Order requires it to do by the Task Completion Date, and corrected Defects 
which would have prevented the Client or Others from using the service and Others 
from doing their work.] 

11.2.31 Task Completion Date is the date for completion stated in the Task Order 
unless later changed in accordance with the contract.] 

11.2.32 A Task Order is the Service Manager's instruction to carry out a Task.] 

11.2.33 The Task Schedule is the task schedule unless later changed in 
accordance with the contract.] 

 11.2.34 Tax Non-Compliance is where a tax return submitted by the Consultant 
or a Consortium Member to a Relevant Tax Authority on or after 1 October 2012  

• Is found on or after 1 April 2013 to be incorrect as a result of a Relevant 
Tax Authority successfully challenging the Consultant or a Consortium 
Member under the General Anti-Abuse Rule or the Halifax Abuse 
Principle or under any tax rule or legislation with similar effect or  

• The failure of an avoidance scheme in which the Consultant or a 
Consortium Member was involved which was (or should have been) 
notified to a Relevant Tax Authority under the DOTAS or a similar regime 
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or 

• Gives rise on or after 1 April 2013 to a criminal conviction in any 
jurisdiction for tax-related offences which is not spent at the date of award 
of this contract or to a civil penalty for fraud or evasion. 

11.2.35 Threshold Level is the threshold level of Quality Management Points 
stated in the Scope. 

11.2.36 The Time Charge is the sum of the products of each of the staff rates 
multiplied by the total time appropriate to that rate properly spent on work on the 
contract unless Disallowed Cost.  

11.2.37 TUPE means the Transfer of Undertakings (Protection of Employment) 
Regulations 2006.] 

 Amend the following terms 

11.2 (18) Disallowed Cost 

In the definition of “Disallowed Cost”  

(i) insert an additional sub-bullet under the third main bullet point as follows 

o comply with the Client’s Behavioural Maturity Framework described in the 
Scope, 

(ii) after “and the cost of” insert the following additional bullet points 

o complying with Clause 1.22.2 in Annex 15 of the Scope and resulting costs, 

o implementing any modifications or enhancements to the Consultant’s data 
collection systems (or those of a subcontractor, at any stage of remoteness 
from the Client) to meet the Client’s requirements as stated in the Scope, 

o carrying out additional audits of the Consultant’s quality management system 
during any period while the number of Quality Management Points in effect 
is above the Threshold Level, 

o replacing a key person (and any associated costs)] 

12        Interpretation and the law 

12.2     Delete & replace clause with 

The contract is governed by the law of the contract.  In the contract, unless the 

context otherwise requires, any reference which immediately before Exit Day is 

a reference to (as it has effect from time to time) 

• any EU References which are to form part of domestic law by 

application of section 3 of the European Union (Withdrawal) Act 2018 

and are read on and after Exit Day as a reference to the EU References 

as they form part of domestic law by virtue of section 3 of the European 

Union (Withdrawal) Act 2018 as modified by domestic law from time to 

time and 

• any European Union  

o institution, 

o authority or 

o other such body  

is read on and after Exit Day as a reference to the United Kingdom institution, 

authority or body to which its functions are transferred. 
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23 Subcontracting 

23.3 Insert an additional bullet point after “A reason for not accepting the 
subcontract documents is that”   

• they do not include all the provisions specified in the Scope. 

25 Assignment 

Delete clause 25  

26 Disclosure 

Delete clause 26 

60 Compensation events  

In clause 60.1(1) delete “or” at the end of the first bullet point and insert a comma. 
At the end of the clause delete the full stop and insert 

or 

• a change to the Information Systems or the introduction of a new Information 
System, 

• a change to the method of or requirements for performance measurement or 

• a change which is stated elsewhere in these conditions of contract not to be 
a compensation event. 

60.1 (4) Insert at the end (before the full stop) 

“unless the instruction relates to a notification from the Consultant that a conflict 
of interest may exist or arise”. 

In the second bullet point of clause 61.2 delete “Defined Cost” and insert “the 
Consultant’s costs”. 

In the sixth bullet point of clause 61.4 delete “Defined Cost” and insert “the 
Consultant’s costs”. 

In each of the first and second bullet points of clause 63.1 delete “Defined Cost” 
and insert “Time Charge”. 

In clause 63.3 delete “Defined Cost” in line 1 and insert “Time Charge”. 

In clause 63.4 

delete “Defined Cost” in line 1 and insert “Time Charge” and 

after “Scope” in the first bullet point insert “or the Task”. 

At the end of the first paragraph of clause 63.5 insert the following additional 
paragraph 

A delay to the Task Completion Date is assessed as the length of time that, due to 
the compensation event, planned Task Completion is later than planned Task 
Completion as shown on the Accepted Programme current at the dividing date. 

In line 2 of clause 63.9 delete “Defined Cost” and insert “Consultant’s costs”. 

After clause 63.11 insert the following clause 

63.15 Assessments for changed Prices for compensation events are in the form 
of changes to the Task Schedule. 

In line 1 of clause 66.2 after “Completion Date” insert “, the total of the Prices 
for the Task, the Task Completion Date, the programme for the Task”. 
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87 Limitation of liability 

 In line 2 of clause 87.1 delete “the contract” and insert “each Task”. 

At the end of clause 87, insert the following additional excluded matters 

• loss of or damage to the Client’s property, 

• fraud or fraudulent misrepresentation, 

• events for which the contract requires the Consultant to insure but only up to 
the required level for each type of insurance stated in the Contract Data, 

• loss or damage due to pollution, 

• loss arising from breach of  

• confidentiality or data protection obligations or 

• anti-bribery or anti-corruption obligations, 

• interest on debt and 

• losses caused by the Consultant’s illegal acts, deliberate default, deliberate 
abandonment or reckless misconduct. 

  93 Payment on termination 

 In the second bullet point of clause 93.1 delete “Defined Cost” and insert “the Time 
Charge”. 

 In the fifth line of clause 93.2 delete “The fee percentage applied to”. 

 In the second bullet point of clause 93.2 delete “any excess … less the Fee” and 
insert “the fee element (being an amount calculated by reference to the relevant 
profit percentages stated in the Task Schedule) of any excess of the first forecast 
of the Time Charge for the service over the Time Charge for work which has been 
completed on time based items on the Task Schedule”. 

  Option E: Cost reimbursable contract 

Delete clause 11.2(17). 

Delete the definition of the Price for Service Provided to Date in clause 11.2(21) 
and insert 

The Price for Service Provided to Date is, for each Task, the total of 

• the Time Charge for work which has been completed on time based items 
on the Task Schedule, 

• the total of the monthly lump sum prices for each monthly lump sum item on 
the Task Schedule for the period since the starting date and 

• a proportion of the lump sum price for each other item on the Task Schedule 
which is the proportion of work completed on that item. 

Delete the definition of the Prices in clause 11.2(23) and insert 

The Prices are 

• the Time Charge for items described as time based on the Task Schedule and 

• the lump sum price in the Task Schedule for each other item. 

In line 1 of clause 20.5 delete “Defined Cost” and insert “Time Charge”. 

In line 1 of clause 50.8 delete “of Defined Cost” and after “Consultant” insert “for 
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Z8.4 The Client may terminate if a key Subcontractor or another key resource needed 
for the service is no longer available and the Consultant is unable to propose an 
alternative resource acceptable to the Service Manager. In the event of a 
termination under this clause, the termination procedures followed are P1 and 
P2 and the amounts due on termination are A1 and A2. 

Z8.5 Before  

• appointing a proposed Subcontractor or  

• allowing a Subcontractor to appoint a proposed subsubcontractor  

the Consultant submits to the Service Manager for acceptance 

• either 

• a European Single Procurement Document (as described in 
regulation 59 of the Public Contracts Regulations 2015) in respect of 
the proposed Subcontractor or subsubcontractor or 

• other means of proof that none of the mandatory or discretionary 
grounds for exclusion referred to in regulation 57 of the Public 
Contracts Regulations 2015 applies to the proposed Subcontractor 
or subsubcontractor 

• details of any RIDDOR Incident under any contract for which the 
proposed Subcontractor or subsubcontractor is responsible and of any 
Enforcement Action brought against the proposed Subcontractor or 
subsubcontractor. 

Z8.6 The Consultant does not appoint the proposed Subcontractor (or allow the 
Subcontractor to appoint the proposed subsubcontractor) until the Service 
Manager has accepted the submission.  A reason for not accepting the 
submission is that  

• it shows that there are grounds for excluding the proposed Subcontractor 
or subsubcontractor under regulation 57 of the Public Contracts 
Regulations 2015  

• the Service Manager is not satisfied that the proposed Subcontractor or 
subsubcontractor has put in place adequate measures to ensure that the 
RIDDOR Incident or Enforcement Action will not recur 

Z8.7 If requested by the Service Manager, the Consultant provides further information 
to support, update or clarify a submission under clause Z8.5. 

Z8.8 If, following the acceptance of a submission under clause Z8.6, it is found that  

• one of the grounds for excluding the Subcontractor or subsubcontractor 
under regulation 57 of the Public Contracts Regulations 2015 applies or 

• the Subcontractor or subsubcontractor has not put in place adequate 
measures to ensure that the RIDDOR Incident or Enforcement Action will 
not recur 

the Service Manager may instruct the Consultant to  

• replace the Subcontractor or 

• require the Subcontractor to replace the subsubcontractor. 
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Client and 

• any other information required by the Client in order to determine whether 
the Controller meets the Financial Standing Test and 

• any other information requested by the Client in order to satisfy itself that 
the Consultant remains in a position to perform its obligations under this 
contract. 

Z9.8 If a Change of Control or any of the events listed in clauses Z9.2 to Z9.4 occurs, 
the Client may require the Consultant to give to the Client a Parent Company 
Guarantee from the Controller or (if the Controller does not meet the Financial 
Standing Test) an alternative guarantor proposed by the Consultant and accepted 
by the Client. 

Z9.9 A reason for not accepting an alternative guarantor proposed by the Consultant 
is that it does not  

• meet the Financial Standing Test,  

• provide the legal opinion required in clause Z9.13 or  

have a Credit Rating at least equal to the credit rating for the person to whom 
the event listed in clause Z9.4 has occurred. 

Z9.10 If so required by the Client, the Consultant within four weeks after the Client 
notifies the requirement gives to the Client a Parent Company Guarantee from 
the Controller or an alternative guarantor accepted by the Client. 

Z9.11 The Client may accept a Parent Company Guarantee from the Controller or an 
alternative guarantor proposed by the Consultant who does not meet the 
Financial Standing Test if the Consultant gives to the Client an assurance that 
the Controller or the alternative guarantor will meet the Financial Standing Test 
within 18 months of the Client‘s acceptance.  If so, the Parties agree a process 
for reviewing the financial standing of the Controller or the alternative guarantor 
during that period in order to demonstrate to the Client that it will meet the 
Financial Standing Test by the end of that period. 

Z9.12 If 

• the Consultant fails to notify the Client that an event listed in clause Z9.4 
has occurred, 

• neither the Controller nor any alternative guarantor proposed by the 
Consultant complies with the Financial Standing Test within the timescale 
stated in clause Z9.11 or fails to provide the legal opinion required by clause 
Z9.13 

• the Consultant does not give to the Client a Parent Company Guarantee 
from the Controller or an alternative guarantor accepted by the Service 
Manager within four weeks of a request from the Service Manager to do so 
or 

• the Consultant fails to demonstrate to the Service Manager that the 
Controller or the alternative guarantor accepted by the Service Manager will 
meet the Financial Standing Test within 18 months of the Service Manager‘s 
acceptance 

the Client may treat such failure as a substantial failure by the Consultant to 
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• a detailed description of the work in the Task and 

the Task starting date and Task Completion Date. 

Z102.2 The Consultant submits a quotation for a Task within three weeks of being 
instructed to do so by the Service Manager. The Consultant submits details of 
its assessment with the quotation. The Service Manager replies within two weeks 
of the submission. The reply is 

• acceptance of the quotation and the issue of the Task Order, 

• an instruction to submit a revised quotation, 

• that the Service Manager will be making the assessment or 

a notification that the Task will not be instructed. 

Z102.3 The Service Manager instructs the Consultant to submit a revised quotation only 
after explaining the reasons for doing so to the Consultant. The Consultant 
submits the revised quotation within three weeks of being instructed to do so. 

Z102.4 The Service Manager extends the time allowed for 

• the Consultant to submit quotations for a Task or 

• the Service Manager to reply to a quotation 

if the Service Manager and the Consultant agree to the extension before the 
submission or reply is due. The Service Manager informs the Consultant of the 
extension which has been agreed. 

Z102.5 The Service Manager assesses the pricing for the Task if 

• the Consultant has not submitted a quotation and details of its 
assessment within the time allowed or 

• the Service Manager decides that the Consultant has not assessed the 
Task correctly in a quotation and has not instructed the Consultant to 
submit a revised quotation. 

The Service Manager notifies the Consultant of the assessment of the pricing for 
a Task, gives details of the assessment and issues the Task Order within the 
period allowed for the Consultant’s submission of its quotation for the same 
Task. This period starts when the need for the Service Manager’s assessment 
becomes apparent. 

Z102.6 The assessment of a Task is in the form of a Task price list. Where items of work 
in the Task price list are covered by rates in the Task Schedule, the items are 
priced using those rates. The prices for items in the Task price list which are not 
taken from the Task Schedule are assessed in the same way as a compensation 
event is assessed. 

Z102.7 When a Task Order is issued 

• the Task price list is inserted in the Task Schedule and 

• the work involved is added to the Scope. 

The issue of a Task is not a compensation event. 

Z102.8 The Consultant does not start any work included in the Task until it has received 
the Task Order, and does the work so that Task Completion is on or before the 
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Task Completion Date. No Task Order is issued after the Completion Date. 

Z102.9 The Service Manager may instruct the Consultant to carry out a Task in an 
emergency before the requirements of clauses Z59.1 to Z59.5 have been fully 
complied with. If so 

• the Service Manager provides any of the matters listed in clause Z59.1 
which it has not provided and 

the Consultant submits its quotation for the Task as soon as practical after the 
Task Order is issued. 

Z102.10 The Consultant provides information which shows how each item included in a 
Task relates to the operations on each programme which it submits for 
acceptance. 

Z102.11 Clause X10 applies to a Task if the Task Order states or if the Service Manager 
issues an instruction to the Consultant to use information modelling for the Task. 
The Service Manager’s instruction is a compensation event.] 




