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provide sufficient information, certification, documentation and other reasonable assistance as may be 
necessary to support the Authority to make the application for the requested variation.
g. Where the Authority invokes clause 32.e or 32.f the Authority will pay the Contractor a fair and 
reasonable charge for this service based on the cost of providing it.
h. Where the Contractor subcontracts work under the Contract, which is likely to be subject to 
foreign export control, import control or both the Contractor shall use reasonable endeavours to 
incorporate in each subcontract equivalent obligations to those set out in this Condition. Where it is 
not possible to include equivalent terms to those set out in this Condition, the Contractor shall report 
that fact and the circumstances to the Authority.
i. Without prejudice to HM Government's position on the validity of any claim by a foreign 
government to extra-territoriality, the Authority shall provide the Contractor with sufficient information, 
certification, documentation and other reasonable assistance to facilitate the granting of export 
licences or import licences or authorisations by a foreign Government in respect of the performance of 
the Contract.
j. The Authority shall provide such assistance as the Contractor may reasonably require in 
obtaining any UK export licences necessary for the performance of the Contract.
k. The Contractor shall use reasonable endeavours to identify whether any Contractor Deliverable 
is subject to:

(1) a non-UK export licence, authorisation or exemption; or
(2) any other related transfer or export control,

that imposes or will impose end use, end user or re-transfer or re-export restrictions, or restrictions on 
disclosure to individuals based upon their nationality. This does not include the Intellectual Property- 
specific restrictions of the type referred to in Condition 33 (Third Party Intellectual Property - Rights 
and Restrictions).
l. If at any time during the term of the Contract the Contractor becomes aware that all or any part of 
the Contractor Deliverables are subject to clause 32.k.(1) or 32.k.(2), they shall notify the Authority of 
this as soon as reasonably practicable by providing details in the DEFFORM 528 or other mutually 
agreed alternative format. Such notification shall be no later than thirty (30) days of knowledge of any 
affected Contractor Deliverable and in any event such notification shall be not less than thirty (30) 
days prior to delivery of the Contractor Deliverables.
m. If the information to be provided under clause 32.1 has been provided previously to the Authority 
by the Contractor under the Contract, the Contractor may satisfy these requirements by giving details 
of the previous notification and confirming they remain valid and satisfy the provisions of clause 32.I.
n. During the term of the Contract, the Contractor shall notify the Authority as soon as reasonably 
practicable of any changes in the information notified previously under clauses 32.1 or 32.m of which 
they become or are aware that would affect the Authority’s ability to use, disclose, re-transfer or re
export an item or part of it as is referred to in those clauses by issuing an updated DEFFORM 528 to 
the Authority.
o. For a period of up to 2 years from completion of the Contract and in response to a specific 
request by the Authority, the Contractor shall notify the Authority as soon as reasonably practicable of 
any changes in the information notified previously under clause 32.I or 32.m of which they become 
aware that would affect the Authority’s ability to use, disclose, re-transfer or re-export an item or part 
of it as is referred to in those clauses by issuing an updated DEFFORM 528 to the Authority.
p. Where following receipt of materiel from a Subcontractor or any of their other suppliers 
restrictions are notified to the Contractor by that Subcontractor, supplier or other third party or are 
identified by the Contractor, the Contractor shall immediately inform the Authority by issuing an 
updated DEFFORM 528. Within [X] days of such notification, the Contractor shall propose to the 
Authority actions to mitigate the impact of such restrictions. Such proposals may include, where 
appropriate, mutually supported attempts to obtain removal or modification to the restrictions or to 
obtain appropriate authorisations from the relevant foreign government. The Authority shall notify the
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contractor within [X] days of receipt of a proposal whether it is acceptable and where appropriate the 
Contract shall be modified in accordance with its terms to implement the proposal.
q. If the restrictions prevent the Contractor from performing their obligations under the Contract and 
have not been removed, modified or otherwise satisfactorily managed within a reasonable time, the 
Authority may at its absolute discretion elect to amend the contract in accordance with Condition 6 or 
as otherwise may be provided by the Contract, or to terminate the Contract. Except as set out in 
clause 32.r, in the event of termination in these circumstances termination shall be on fair and 
reasonable terms having regard to all the circumstances including payments already made and that 
would otherwise be due under the Contract, costs incurred by the Contractor and benefits received by 
the Authority. The Parties, acting in good faith, will use all reasonable endeavours to agree such fair 
and reasonable terms failing which either Party may refer the matter to dispute resolution in 
accordance with the provisions in the Contract.
r. In the event that the restrictions notified to the Authority pursuant to clause 32.I were known or 
ought reasonably have been known by the Contractor (but were not disclosed) at contract award or if 
restrictions notified to the Authority pursuant to clauses 32.n or 32.p were known or ought reasonably 
to have been known by the Contractor at the date of submission of the most recent DEFFORM 528 
submitted to the Authority in accordance with clause 32.I, termination under clause 32.t will be in 
accordance with Condition 42 (Material Breach) and the provisions of clause 33.v will not apply.
s. The Authority shall use reasonable endeavours to identify any export control restrictions applying 
to materiel to be provided to the Contractor as Government Furnished Assets (GFA). Where the 
Authority is to provide materiel necessary to enable the Contractor to perform the Contract or in 
respect of which the Services are to be provided, and that materiel is subject to a non-UK export 
licence, authorisation, exemption or other related transfer or export control as described in the 
provisions of clause 32.k, the Authority shall provide a completed DEFFORM 528 or will provide a new 
or updated DEFFORM 528 to the Contractor within thirty (30) days of the date of knowledge and in 
any case not later than thirty (30) days prior to the delivery of such materiel to the Contractor.
t. In the event that the Authority becomes aware that the DEFFORM 528 disclosure was 
incomplete or inaccurate or in the event additional such materiel is identified then the Authority shall 
provide, as soon as reasonably practicable a new or revised DEFFORM 528. In the event that the 
Authority becomes aware that a prior disclosure included in DEFFORM 528 submitted to the 
Contractor was incomplete or inaccurate less than thirty (30) days prior to the delivery to the 
Contractor of any material to which the updated or new disclosure relates, the Parties will meet as 
soon as reasonably practicable to discuss how to mitigate the impact of the incomplete or inaccurate 
disclosure.
u. Where:

(1) restrictions are advised by the Authority to the Contractor in a DEFFORM 528 provided 
pursuant to clauses 32.s or 32.t or both; or
(2) any of the information provided by the Authority in any DEFFORM 528 proves to be 
incorrect or inaccurate;

the Authority and the Contractor shall act promptly to mitigate the impact of such restrictions or 
incorrect or inaccurate information. Such mitigation shall include, where appropriate, mutually 
supported attempts to obtain removal or modification to the restrictions or to obtain appropriate 
authorisations from the relevant foreign government. If the restrictions or incorrect or inaccurate 
information adversely affect the ability of the Contractor to perform their obligations under the 
Contract, the matter shall be handled under the terms of Condition 6 (Formal Amendments to the 
Contract) or as may otherwise be provided by the Contract as appropriate and if no alternative solution 
satisfies the essential terms of the Contract and the restrictions have not been removed, modified or 
otherwise satisfactorily managed within a reasonable time the Authority may terminate the Contract. 
Termination under these circumstances will be under the terms of Condition 41 (Termination for 
Convenience) and as referenced in the Contract.
v. Pending agreement of any amendment of the Contract as set out in clause 32.q or 32.u,
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provided the Contractor takes such steps as are reasonable to mitigate the impact, the Contractor 
shall be relieved from their obligations to perform those elements of the Contract directly affected by 
the restrictions or provision of incorrect or incomplete information.

33.Third Party Intellectual Property - Rights and Restrictions
a. The Contractor and, where applicable any Subcontractor, shall promptly notify the Authority as 
soon as they become aware of:

(1) any invention or design the subject of patent or registered Design Rights (or application 
thereof) owned by a third party which appears to be relevant to the performance of the Contract or 
to use by the Authority of anything required to be done or delivered under the Contract;
(2) any restriction as to disclosure or use, or obligation to make payments in respect of any 
other intellectual property (including technical Information) required for the purposes of the 
Contract or subsequent use by the Authority of anything delivered under the Contract and, where 
appropriate, the notification shall include such Information as is required by Section 2 of the 
Defence Contracts Act 1958;
(3) any allegation of infringement of intellectual property rights made against the Contractor 
and which pertains to the performance of the Contract or subsequent use by the Authority of 
anything required to be done or delivered under the Contract.

clause 33.a does not apply in respect of Contractor Deliverables normally available from the 
Contractor as a Commercial Off The Shelf (COTS) item or service.
b. If the Information required under clause 33.a has been notified previously, the Contractor may 
meet their obligations by giving details of the previous notification.
c. For COTS Contractor Deliverables patents and registered designs in the UK, in respect of any 
question arising (by way of an allegation made to the Authority or Contractor, or otherwise) that the 
manufacture or provision under the Contract of Contractor Deliverables normally available from the 
Contractor as a COTS item or service is an infringement of a UK patent or registered design not 
owned or controlled by the Contractor or the Authority, the Contractor shall, subject to the agreement 
of the third party owning such patent or registered design, be given exclusive conduct of any and all 
negotiations for the settlement of any claim or the conduct of any litigation arising out of such question. 
The Contractor shall indemnify the Authority, its officers, agents and employees against any liability 
and cost arising from such allegation. This Condition shall not apply if:

(1) the Authority has made or makes an admission of any sort relevant to such question;
(2) the Authority has entered or enters into any discussions on such question with any third 
party without the prior written agreement of the Contractor;
(3) the Authority has entered or enters into negotiations in respect of any relevant claim for 
compensation in respect of Crown Use under Section 55 of the Patents Act 1977 or Section 12 of 
the Registered Designs Act 1949;
(4) legal proceedings have been commenced against the Authority or the Contractor in respect 
of Crown Use, but only to the extent of such Crown Use that has been properly authorised.

d. The indemnity in clause 33.c does not extend to use by the Authority of anything supplied under 
the Contract where that use was not reasonably foreseeable at the time of the Contract.
e. In the event that the Authority has entered into negotiation in respect of a claim for 
compensation, or legal proceedings in respect of the Crown Use have commenced, the Authority shall 
forthwith authorise the Contractor for the purposes of performing the Contract (but not otherwise) to 
utilise a relevant invention or design in accordance with Sections 55 and 56 of the Patents Act 1977 or 
Section 12 of the Registered Designs Act 1949 and to use any model, document or information 
relating to any such invention or design which may be required for that purpose.
f. For all other Contractor Deliverables patents and registered designs in the UK, if a relevant 
invention or design has been notified to the Authority by the Contractor prior to the Effective Date of
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Contract, then unless it has been otherwise agreed, under the provisions of Sections 55 and 56 of the 
Patents Act 1977 or Section 12 of the Registered Designs Act 1949, the Contractor is hereby 
authorised to utilise that invention or design, notwithstanding the fact that it is the subject of a UK 
Patent or UK Registered Design, for the purpose of performing the Contract.
g. If, under clause 33.a, a relevant invention or design is notified to the Authority by the Contractor 
after the Effective Date of Contract, then:

(1) if the owner (or its exclusive licensee) takes or threatens in writing to take any relevant 
action against the Contractor, the Authority shall issue to the Contractor a written authorisation in 
accordance with the provisions of Sections 55 and 56 of the Patents Act 1977 or Section 12 of the 
Registered Designs Act 1949, and
(2) in any event, unless the Contractor and the Authority can agree an alternative course of 
action, the Authority shall not unreasonably delay the issue of a written authorisation in 
accordance with the provisions of Sections 55 and 56 of the Patents Act 1977 or Section 12 of the 
Registered Designs Act 1949.

h. The Authority shall assume all liability and shall indemnify the Contractor, their officers, agents 
and employees against liability, including the Contractor’s costs, as a result of infringement by the 
Contractor or their suppliers of any patent, utility model, registered design or like protection outside the 
United Kingdom in the performance of the Contract when such infringement arises from or is incurred 
by reason of the Contractor following any specification, statement of work or instruction in the Contract 
or using, keeping or disposing of any item given by the Authority for the purpose of the Contract in 
accordance with the Contract.
i. The Contractor shall assume all liability and shall indemnify the Authority, its officers, agents and 
employees against liability, including the Authority’s costs, as a result of infringement by the 
Contractor or their suppliers of any patent, utility model, registered design or like protection outside the 
UK in the performance of the Contract when such infringement arises from or is incurred otherwise 
than by reason of the Contractor following any specification, statement of work or instruction in the 
Contract or using, keeping or disposing of any item given by the Authority for the purpose of the 
Contract in accordance with the Contract.
j. The Contractor shall not be entitled to any reimbursement of any royalty, licence fee or similar 
expense incurred in respect of anything to be done under the Contract, where:

(1) a relevant discharge has been given under Section 2 of the Defence Contracts Act 1958, or 
relevant authorisation in accordance with Sections 55 or 57 of the Patents Act 1977, Section 12 of 
the Registered Designs Act 1949 or Section 240 of the Copyright, Designs and Patents Act 1988 
in respect of any intellectual property; or
(2) any obligation to make payments for intellectual property has not been promptly notified to 
the Authority under clause 33.a.

k. Where authorisation is given by the Authority under clause 33.e, 33.f or 33.g, to the extent 
permitted by Section 57 of the Patents Act 1977, Section 12 of the Registered Designs Act 1949 or 
Section 240 of the Copyright, Designs and Patents Act 1988, the Contractor shall also be:

(1) released from payment whether by way of royalties, licence fees or similar expenses in 
respect of the Contractor's use of the relevant invention or design, or the use of any relevant 
model, document or information for the purpose of performing the Contract; and
(2) authorised to use any model, document or information relating to any such invention or 
design which may be required for that purpose.

l. The Contractor shall assume all liability and indemnify the Authority and its officers, agents and 
employees against liability, including costs as a result of:

(1) infringement or alleged infringement by the Contractor or their suppliers of any copyright, 
database right, Design Right or the like protection in any part of the world in respect of any item to 
be supplied under the Contract or otherwise in the performance of the Contract;
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(2) misuse of any confidential information, trade secret or the like by the Contractor in 
performing the Contract;
(3) provision to the Authority of any Information or material which the Contractor does not have 
the right to provide for the purpose of the Contract.

m. The Authority shall assume all liability and indemnify the Contractor, their officers, agents and 
employees against liability, including costs as a result of:

(1) infringement or alleged infringement by the Contractor or their suppliers of any copyright, 
database right, Design Right or the like protection in any part of the world in respect of any item 
provided by the Authority for the purpose of the Contract but only to the extent that the item is 
used for the purpose of the Contract;
(2) alleged misuse of any confidential Information, trade secret or the like by the Contractor as 
a result of use of Information provided by the Authority for the purposes of the Contract, but only 
to the extent that Contractor’s use of that Information is for the purposes intended when it was 
disclosed by the Authority.

n. The general authorisation and indemnity is:
(1) clauses 33.a - 33.m represents the total liability of each Party to the other under the 
Contract in respect of any infringement or alleged infringement of patent or other Intellectual 
Property Right (IPR) owned by a third party;
(2) neither Party shall be liable, one to the other, for any consequential loss or damage arising 
as a result, directly or indirectly, of a claim for infringement or alleged infringement of any patent 
or other IPR owned by a third party;
(3) a Party against whom a claim is made or action brought, shall promptly notify the other 
Party in writing if such claim or action appears to relate to an infringement which is the subject of 
an indemnity or authorisation given under this Condition by such other Party. The notification 
shall include particulars of the demands, damages and liabilities claimed or made of which the 
notifying Party has notice;
(4) the Party benefiting from the indemnity or authorisation shall allow the other Party, at its 
own expense, to conduct any negotiations for the settlement of the same, and any litigation that 
may arise therefrom and shall provide such information as the other Party may reasonably 
require;
(5) following a notification under clause 33.n.(3), the Party notified shall advise the other Party 
in writing within thirty (30) Business Days whether or not it is assuming conduct of the 
negotiations or litigation. In that case the Party against whom a claim is made or action brought 
shall not make any statement which might be prejudicial to the settlement or defence of such a 
claim without the written consent of the other Party;
(6) the Party conducting negotiations for the settlement of a claim or any related litigation shall, 
if requested, keep the other Party fully informed of the conduct and progress of such negotiations.

o. If at any time a claim or allegation of infringement arises in respect of copyright, database right, 
Design Right or breach of confidence as a result of the provision of any Contractor Deliverable by the 
Contractor to the Authority, the Contractor may at their own expense replace the item with an item of 
equivalent functionality and performance so as to avoid infringement or breach. The Parties will co
operate with one another to mitigate any claim or damage which may arise from use of third party IPR.
p. Nothing in Condition 33 shall be taken as an authorisation or promise of an authorisation under 
Section 240 of the Copyright, Designs and Patents Act 1988.
q. Notwithstanding any other provisions of the Contract and for the avoidance of doubt, award of 
the Contract by the Authority and placement of any contract task under it does not constitute an 
authorisation by the Crown under Sections 55 and 56 of the Patents Act 1977 or Section 12 of the 
Registered Designs Act 1949. The Contractor acknowledges that any such authorisation by the 
Authority under its statutory powers must be expressly provided in writing, with reference to the acts
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