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Contract Number: 

IWM/ASA/1754
Tender Deadline: 

17.00 Monday 31st July
Contact:


Tom Coleman, AMR Consult Limited, 07525175220
SCHEDULE 1

Particulars

Other Consultants

1 AMR Consult Limited – Project Manager

2 Rex Proctor & Partners – Cost Managers

SCHEDULE 2

PART A – Remuneration

FEES

(Clause 2.1)

[The Consultant's fee will be the lump sum of £[                    ].]

PART A.2

PAYMENT OF FEES

(Clause 2.1)

	Section A
	[Work Stage] [Instalment Date]
	[Amount of Stage Payment] [Periodic Payment]

	A.1
	
	

	A.2
	
	

	A.3
	
	

	A.4
	
	

	A.5
	
	


PART B – Additional Fees

(Clause 2.4)

	JOB TITLE
	RATE

	[


]
	[


]

	[


]
	[


]

	[


]
	[


]


SCHEDULE 3

Particular Services

Refer to Appendices A-F for scope of each survey required.
SCHEDULE 4

Collateral Warranty
DATED



20[   ]

[CONSULTANT]
and

[BENEFICIARY]

CONSULTANT’S COLLATERAL WARRANTY

relating to [insert type of survey] survey(s) at All Saints Building, Austral St, London SE11 4SJ
THIS DEED is made 
20[  ]    

BETWEEN:

(1)
[COMPANY NAME] ([company number]) whose registered office is at [address] (“Consultant”); and

(2)
[COMPANY NAME] ([company number]) whose registered office is at [address] (“Beneficiary”)

WHEREAS:

(A)
The Consultant was instructed by Imperial War Museums (“Client”) by an appointment dated [●] to carry out [insert type of survey] survey(s) at the Site ("Survey") in accordance with the survey scope 
(B)
 The Consultant was aware at the date of the Appointment that it was a requirement of the Client that collateral warranties would be procured in relation to the Services in favour of those parties who have responsibility for, or an interest in, the delivery of the works and services in connection with All Saints Building – New Build Block (“the Project”).

(C)
The Beneficiary has requested (and the Client) has approved that they be allowed to use the services of the Consultant to assist them in carrying out the professional services, duties and obligations in accordance with their terms of appointment. 

(D)
The Beneficiary has accepted full responsibility for the professional services undertaken by the Consultant and the payment of their fees.

(C)
The Consultant is obliged under the Appointment to give a warranty in this form in favour of the Beneficiary.

NOW THIS DEED WITNESSES in consideration of the sum of £1.00 paid by the Beneficiary, receipt of which the Consultant acknowledges, as follows:

1. DUTY OF CARE

1.1 The Consultant warrants to the Beneficiary that it has carried out and will carry out the Services and obligations on his part to be performed under and in connection with the Appointment and that in performing the same it has used and shall use all the reasonable skill and care and diligence to be expected of a suitably qualified and experienced member of the Consultant’s profession undertaking the Services in relation to projects of a similar size, scope and complexity.
1.2 The Consultant warrants to the Beneficiary that the terms of the Appointment include an obligation to carry out the Surveys.
1.3 The Consultant shall have the same (but no greater) liability by virtue of this Deed to the Beneficiary as it would if the Beneficiary had been named as a joint Client under the terms of the Appointment (for this purpose not taking into account any set-off, deduction or counterclaim against the actual Client under the Appointment).

2. PROFESSIONAL INDEMNITY INSURANCE

2.1 The Consultant warrants to the Beneficiary that there is in force a policy of professional indemnity insurance covering the liabilities of the Consultant for negligence under the Appointment and this Deed, with a limit of indemnity of not less than £5,000,000 for any one occurrence or series of occurrences arising out of any one event.   The Consultant agrees to maintain such insurance at all times until 12 years after the completion of the Services under the Appointment (or if sooner until 12 years after the termination of the employment of the Consultant under the Appointment), provided such insurance is available on commercially reasonable premiums and terms having regard (inter alia) to premiums required and policy terms obtainable.

2.2 If for any period such insurance is not available on commercially reasonable premiums and terms, the Consultant shall forthwith inform the Beneficiary, and shall obtain in respect of such period such reduced level of professional indemnity insurance as is available and as would be fair and reasonable in the circumstances for the Consultant to obtain.  For the avoidance of doubt, any increase in premiums or alteration in terms attributable to the actions, omissions, errors or default of the Consultant shall be deemed to be within commercially reasonable premiums and terms.

2.3 Whenever reasonably required to do so by the Beneficiary, the Consultant shall provide to the Beneficiary documentary evidence in the form of a broker’s letter or other verification certificate that the insurance required under this Deed is being maintained.

3. ASSIGNMENT

3.1 The Beneficiary may assign all of its rights under this Deed by absolute assignment on two other occasions only.

3.2 In this Deed references to the Beneficiary include where the context admits its permitted assignees (but not so as to permit more than two assignments under clause ‎3.1).

3.3 The Consultant shall not be entitled to contend that any person to whom this Deed is assigned in accordance with clause ‎3.1 is precluded from recovering under this Deed any loss incurred by such assignee resulting from any breach of this Deed (whenever happening), by reason that such person is an assignee and not a named promisee under this Deed.

4. COPYRIGHT

4.1 The Consultant as beneficial owner hereby grants to the Beneficiary without further charge and notwithstanding the completion or abandonment of the Services or determination or alleged determination of the Appointment an irrevocable, non-exclusive, royalty-free licence to use and reproduce any of the drawings, details, plans, specifications, CAD materials, BIM materials, calculations, correspondence, meeting minutes, bills of quantities and any other information which have been or are prepared by the Consultant for the purposes of the Services, and the designs contained in them (“Documents”) for the construction of the development on the Site and the advertisement, sale, letting, maintenance, repair, reinstatement, reconstruction and extension of it, and to grant sub-licences in the terms of this licence, but the copyright therein shall remain vested in the Consultant. The Consultant will not be liable for any use of the Documents for any purposes other than those for which the same are or were prepared. The Beneficiary shall on written request and upon paying a reasonable copying charge, be entitled to be supplied by the Consultant with copies of the Documents.

4.2 The Consultant warrants that the use of the Documents for the purposes of the Survey will not infringe the rights of any third person.

4.3 All royalties or other sums payable in respect of the supply and use of any patented articles, processes or inventions required in connection with the Appointment shall be paid by the Consultant and the Consultant shall indemnify the Beneficiary from and against all claims, proceedings, damages, costs and expenses suffered or incurred by the Beneficiary by reason of the Consultant infringing or being held to infringe any intellectual property rights in the course of or in connection with the Appointment.

4.4 The Consultant hereby waives any right to be identified as author of the Documents in accordance with section 77, Copyright Designs and Patents Act 1988 (the “Copyright Act”) and any right not to have the Documents subjected to derogatory treatment in accordance with section 80 of the Copyright Act as against the Beneficiary or any licensee or assignee of the Beneficiary.

5. EXTRANEOUS RIGHTS

5.1 This Deed shall not negate nor diminish any duty or liability otherwise owed by the Consultant to the Beneficiary.

5.2 No approval or inspection of the Site or of any designs or specifications nor any testing of any work or materials by or on behalf of the Beneficiary and no omission to inspect or test shall negate nor diminish any duty or liability of the Consultant arising under this Deed.

6. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

This Deed is not intended to confer any benefit on any third party pursuant to the Contracts (Rights of Third Parties) Act 1999.

7. EXPIRY OF WARRANTY

No proceedings shall be commenced against the Consultant under this Deed more than 12 years after the completion of the Services under the Appointment (or, if earlier, more than 12 years after the employment of the Consultant under the Appointment is terminated).

8. SERVICE OF NOTICE

Any notice to be served under this Deed must be in writing and must be served by hand or by registered post or recorded delivery, and in the case of a corporation must be served at its registered office for the time being. In any other case notice may be served at any address for the time being of the person to be served. Service shall take effect, if given by hand, on the date of delivery. If given by post, it shall take effect two days after posting, excluding Saturdays, Sundays and statutory holidays.

9. GOVERNING LAW AND INTERPRETATION

9.1 The law of this Deed is English law and the English courts shall have jurisdiction with regard to all matters arising under it.

The definitions given in the recitals apply to this Deed.

In this Deed:

9.1.1 ‘person’ includes a firm and any entity having legal capacity;

9.1.2 any term importing gender shall include any gender;

9.1.3 any term importing the singular includes the plural and vice versa; and

9.1.4 any reference to any clause or schedule or appendix is a reference to such clause or schedule or appendix of or to this Deed.

9.2 Clause headings do not form part of nor affect the interpretation of this Deed.

EXECUTED AND DELIVERED as a deed:
Executed as a deed by

[                    ] 
Director

Director/Secretary

[Executed as a deed by

[the Beneficiary]
Director

Director/Secretary]
SCHEDULE 5
Site
Site 
New Build Block behind the Existing All Saints Building site
Austral St, London SE11 4SJ
SCHEDULE 6

Sub-Consultant’s Collateral Warranty
DATED



2017

[SUBCONSULTANT]

and

[BENEFICIARY]

SUBCONSULTANT’S COLLATERAL WARRANTY

relating to [insert type of survey] survey(s) at IMPERIAL WAR MUSEUMS
SUBCONSULTANT COLLATERAL WARRANTY

THIS DEED is made the                                 day of                                             20           

BETWEEN:

(1)

[of] OR [whose registered office is at]

(‘the Subconsultant’); and

(2)
Imperial War Museums of Lambeth Road, London SE1 6HZ (‘the Beneficiary’, which term shall include its successors and assignees).

WHEREAS:

(A)
The Beneficiary has entered into a contract dated

  

(‘the Main Contract’) with (‘the Consultant’) for the execution of services briefly described as feasibility exercise at Existing All Saints site ‘the Services’).
(B)
The Consultant has entered into a subcontract dated


  

(‘the Subcontract’) with the Subconsultant for the execution of certain subcontract services briefly described as [to be inserted] and forming part of the Services.

NOW in consideration of £1 (one pound) paid by the Beneficiary to the Subconsultant (receipt of which the Subconsultant hereby acknowledges) THIS DEED WITNESSETH as follows:

1 The Subconsultant covenants with the Beneficiary that it has duly performed and observed, and will continue duly to perform and observe, all the terms of the Subcontract on the Subconsultant’s part to be performed and observed and, without prejudice to the generality of the foregoing, the Subconsultant warrants that it has exercised and will continue to exercise reasonable skill, care and diligence in the performance of its duties to the Consultant under the Subcontract.

2 The Subconsultant shall have the same (but no greater) liability by virtue of this Deed to the Beneficiary as it would if the Beneficiary had  been named as a joint Consultant under the terms of the subconsultancy appointment, for this purpose not taking into account any set-off, deduction or counterclaim against the actual client under the Main Contract. 
3 The copyright in all documents provided by the Subconsultant in connection with the Services shall remain vested in the Subconsultant (or as may be otherwise provided by the Subcontract), but the Beneficiary and its appointee shall have a licence to copy and use such documents, and to reproduce the designs contained in them, for any purpose related to the.  

4 Insurance

a.       The Subconsultant shall maintain professional indemnity insurance covering (inter alia), all liability hereunder in respect of defects or insufficiency in design, upon customary and usual terms and conditions prevailing for the time being in the insurance market, and with reputable insurers lawfully carrying on such insurance business in the United Kingdom, in an amount not less than that heretofore required by the Beneficiary in respect of the Subconsultant (namely, five million  pounds (£5,000,000.00) for any one occurrence or series of occurrences arising out of any one event), for a period beginning now and ending at the time stated in the Main Contract (namely, 12 years after certification under the Main, or the determination of the Main Contract for any reason whatsoever, including (without limitation) breach by the Beneficiary or the Consultant, whichever is the earlier, provided always that such insurance is available at commercially reasonable rates.  The said terms and conditions shall not include any term or condition to the effect that the Subconsultant must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 1930or any amendment or re-enactment thereof.  The Subconsultant shall not, without the prior approval in writing of the Beneficiary, settle or compromise with the insurers any claim which the Subconsultant may have against the insurers and which relates to a claim by the Beneficiary against the Subconsultant, or by any act or omission lose or prejudice the Subconsultant’s right to make or proceed with such a claim against the insurers.

b.        Any increased or additional premium required by insurers by reason of the Subconsultant’s own claims record or other acts, omissions, matters or things particular to the Subconsultant shall be deemed to be within commercially reasonable rates.

c.       The Subconsultant shall immediately inform the Beneficiary if such insurance ceases to be available at commercially reasonable rates.

d.       The Subconsultant shall fully co-operate with any measures reasonably required by the Beneficiary, including (without limitation) completing any proposals for insurance and associated documents, maintaining such insurance at rates above commercially reasonable rates if the Beneficiary undertakes in writing to reimburse the Subconsultant in respect of the net cost of such insurance to the Subconsultant above commercially reasonable rates or, if the Beneficiary effects such insurance at rates at or above commercially reasonable rates, reimbursing the Beneficiary in respect of what the net cost of such insurance to the Beneficiary would have been at commercially reasonable rates.

e.       As and when it is reasonably requested to do so by the Beneficiary the Subconsultant shall produce for inspection documentary evidence (including, if required by the Beneficiary, the original of the relevant insurance documents) that its professional indemnity insurance is being maintained.

5 This Agreement may be assigned by the Beneficiary and its successors and assignees without the consent of the Subconsultant being required.
6 The Subconsultant agrees that, in the event of the Consultant’s employment being determined by the Beneficiary, the Beneficiary may, at its sole discretion, by written notice, directly commission the Subconsultant to complete any services for which they were responsible under the Subcontract and, if the Beneficiary shall serve such notice, then the Beneficiary accepts responsibility for the payment of any fees for subcontract services so directly commissioned and at a rate to be agreed between the parties.

7 Any notice to be given by the Subconsultant hereunder shall be deemed to be duly given if it is delivered by hand at or sent by registered post or recorded delivery to the above-mentioned address of the Beneficiary or to the principal business address of the Beneficiary for the time being, and any notice to be given by the Beneficiary hereunder shall be deemed to be duly given if it is addressed to the Subconsultant and delivered by hand at or sent by registered post or recorded delivery to the above-mentioned address of the Subconsultant or to the principal business address of the Subconsultant for the time being and, in the case of any such notices, the same shall if sent by registered post or recorded delivery be deemed to have been received forty-eight hours after being posted.

8 The proper law of this Agreement shall be the same as that of the Main Contract.  

10. Within 20 days of receiving a written request from the Beneficiary the Subconsultant shall enter into a deed of collateral warranty in favour of any third party nominated by the Beneficiary,, including for the avoidance of doubt any contractor engaged by the Beneficiary to construct the new build, in the form set out in Schedule 4.

IN WITNESS whereof the Subconsultant has executed this Deed on the date first stated above.

THE COMMON SEAL OF   was affixed to this Deed in the presence of:-

	THE COMMON SEAL OF 

IMPERIAL WAR MUSEUMS
was hereunto affixed in the presence of:-

	

	

	

	 

	

	Signature  (Authorised Signatory)



	EXECUTED as a DEED by [                         ] by the signature of a director and the secretary or of two directors of the company:
	)

)

)

)

	
	

	
	Director

	
	

	
	Print Name

	
	

	
	Director/Secretary

	
	

	
	Print name


5

