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INSTRUCTION TO BIDDERS

[bookmark: _Toc438119311]About these Instructions
These instructions provide Contractors with the information necessary to produce and submit a Tender which may be evaluated and subsequently used to form a Contract.  They are designed to ensure that all tenders are given equal and fair consideration. Therefore it is important that you provide all of the information requested in the format specified.

[bookmark: _Toc438119312]1.2	General Tender Information
Bidders should note that the Health & Social Care Information Centre (HSCIC) reserve the right to hold clarification meetings / presentations with a reduced number of bidders short listed following HSCIC’s evaluation team scoring.

Bidders (you) are to complete all sections of this document. Any assumptions or caveats, etc. to the pricing, delivery timescales or any other aspect of your offer should also be stated.

You should indicate in your bid any competitive advantage or additional added value services that you can provide were HSCIC to award the whole requirement on a solus basis (inclusive of any further discount).

HSCIC does not guarantee to award any contract as a result of this competition and also reserves the right to make an award against only part of your bid or to make multiple awards. 

0. [bookmark: _Toc438119313]Process Time Table
Project deadlines and milestones are as follows:
		Tender responses due by		Wednesday 18th May 2016; 17:00
		Appointment of supplier		w/c 30 May 2016
[bookmark: _Toc142721080]
[bookmark: _Toc438119314]Accompanying Documents

Your Tender must be submitted in accordance with the following document:

· Instructions to Bidders
· Requirement

Your Tender response must be accompanied by:

· A signed copy of the Canvassing Certificate (as per Appendix 1), confirming that the Bidder/Contractor has not canvassed any member or official of the Authority
· A signed copy of the Certificate of Non-Collusive Tendering (as per Appendix 2) confirming that the Bidder/Contractor has not engaged in collusive tendering
· If the Bidder/Contractor is a subsidiary company, a parent company guarantee bond or other form of security may be required by the Authority on completion of contract documentation

All documents requiring a signature must be signed:

· Where the Bidder is an individual, by that individual
· Where the Bidder is a partnership, by two duly authorised partners
· Where the Bidder is a company, by two directors or by a director and the secretary of the company, such persons being duly authorised for that purpose
· Where the Bidder is a consortium of two or more organisations, by duly authorised representatives of each consortium member


Please ensure that you read and follow these instructions, as failure to comply with them may invalidate your tender.

Contractors should electronically sign, date and complete their Tender, inserting their responses in the appropriate places. Contractors must NOT amend any of the existing text in any way.
		
[bookmark: _Toc438119315]Decline to Tender

Should you decline our Invitation To Tender (ITT) this will not prohibit your participation in future tenders.

[bookmark: _Toc438119316]Tender Submission

[bookmark: _GoBack]You are requested to submit your bid electronically via email to procmail@hscic.gov.uk by Wednesday 18th May 2016; 17:00 as follows:

Bids must be headed: 

Tender Ref: HCON00439b

and addressed to:

Katie Warner
Commercial Delivery
Health & Social Care Information Centre

Please ensure that your bid is submitted as defined above. Note that for the purposes of this tender any other method of delivery is not acceptable and may invalidate your tender.

It is the Contractor's responsibility to ensure that tender documents are received in full no later than the tender deadline as specified. Health & Social Care Information Centre (HSCIC), hereinafter referred to as “The Authority”, cannot be held responsible for the content of any responses that may be lost.

Tenders should be submitted in English and in MS Word using no less than font size 12pt.

[bookmark: _Toc438119317]Enquiries

All enquiries relating to the subject matter of this ITT must be submitted via email to procmail@hscic.gov.uk only. 

Responses to ALL questions / queries will be sent via email from procmail@hscic.gov.uk only. 

We aim to respond to all queries / questions raised within 2 working days of receipt.

Contractors should note that this document has been prepared in good faith but does not purport to be a comprehensive statement of all matters relevant to the requirement. The Authority and its advisers do not accept any liability or responsibility for its adequacy, accuracy or completeness, nor do they make any representation or warranty, expressed or implied, with respect to the information it contains.

[bookmark: _Toc438119318]Conditions Applying to the Tender
[bookmark: _Toc438119319]Variant Bids

Bidders must provide a tender which is fully compliant with any specified mandatory or minimum requirements. Bidders may submit an alternative bid, but this must be clearly marked as such and must clearly demonstrate added value. If you have innovative ideas which enhance quality and/or reduce cost then these would be welcome and should be addressed in a separate paper at the end of the tender and referred to in the covering letter of your response. The Authority will certainly consider, but may or may not be able to take up innovative ideas.
[bookmark: _Toc438119320]Tender Documents

Your tender must be submitted in the format out-lined and be delivered by the deadline stipulated.

All responses will be treated as Commercial-in-Confidence.

You are advised that your response may be reproduced and that no further indication or request for permission will be made. Such reproduction will be solely in connection with this procurement exercise.

We will acknowledge receipt of all tenders received, following the deadline date.

Contractors must demonstrate an ability to provide, administer and manage the requirement in accordance with current and known future legislation, codes of practice, best practice and other guidelines and to the standards, or exceed the standard, and requirements identified in the requirement and proposed contract documentation.

Prices and rates quoted must be fixed and firm for the stipulated period unless price breaks are agreed. All submitted tender prices and rates must be in pounds sterling and exclusive of Value Added Tax.

Tender responses must include details of delivery timescales for the product(s) or solution(s) requested within the Invitation to Tender.
[bookmark: _Toc438119321]Incomplete Tenders

Tenders may be rejected if you do not provide all the information that is requested in this ITT. It is in your interest to ensure that the tender is checked thoroughly before it is submitted. All decisions to reject tenders following receipt of incomplete tenders will be at the discretion of the Authority.
[bookmark: _Toc438119322]Acceptance of Tenders

By issuing this ITT the Authority is not bound in any way and does not have to accept the lowest value of any tender.

Receipt of this ITT does not in any way imply the existence of a commitment or contract. No Tender will be deemed to have been formally accepted until the Contractor has received a formal acceptance in writing.

Contractors must clearly state which services are to be provided from in-house resources and any that are to be subcontracted.
[bookmark: _Toc438119323]Period for Which Tenders will Remain Valid

Unless otherwise stated by the Contractor, tenders shall remain valid for 90 days from the closing date for the receipt of tenders.
[bookmark: _Toc438119324]Copyright 

Contractors should note that copyright in this ITT rests with the Authority and its contents should be treated as Commercial in Confidence.

Reproduction of this document, either whole or in part, is forbidden except with the express permission of the Authority.
[bookmark: _Toc438119325]Amendments to the ITT Documents

The Authority reserves the right to amend the enclosed ITT documents at any time prior to the deadline for receipt of tenders. Any such amendment will be numbered, dated and issued Katie Warner. Where amendments are significant, the Authority may, at its discretion, extend the deadline for receipt of tenders.

Bidders must not alter the format or content of the enclosed ITT documents in any way. 
[bookmark: _Toc438119326]Inducements

Offering an inducement of any kind relating to obtaining this or any other agreements with the Authority will disqualify your tender from being considered and may constitute a criminal offence.
[bookmark: _Toc438119327]Costs and Expenses

You will not be entitled to claim from the Authority any costs or expenses incurred during the tender process whether or not your tender is successful. Such costs to include costs incurred in the preparation and submission of your tender and any additional costs that you may incur if the Authority modifies or amends the tender requirements including the Statement of Requirements.
[bookmark: _Toc438119328]Confidentiality

Operating equitable tendering procedures relies on complete confidentiality of costing structures and any other information that may have a direct bearing on the tender outcome. It is therefore mandatory that such information is not disclosed to any third party before the contract is awarded and Contractors are notified.

It is also mandatory that no discussion, canvassing or soliciting of the Authority staff takes place, which may be deemed to have a bearing on the construction of a tender response.

Any breach of this confidentiality may render the tender invalid, except where essential information to cover the requirements of either insurance companies/brokers or financial planning requirements is requested by the Authority, prior to the official tendering process being carried out.

All information supplied by the Authority to you must be treated in confidence and not disclosed to third parties except insofar as this is necessary to obtain sureties or quotations for the purpose of submitting the tender. All information supplied by you to the Authority will similarly be treated in confidence except for the disclosure of such information with regard to the outcome or the procurement process.
[bookmark: _Toc438119329]Evaluation

The tender process will be conducted so as to ensure that tenders are evaluated fairly and equally.  Any contract awarded will be awarded on the basis of the offer which is the most economically advantageous from the point of view of the Authority. You may formally request a debriefing from the Authority if you are not successful in acquiring the contract award.
[bookmark: _Toc438119330]Contracts

Any Contract awarded will be subject to HSCIC terms and conditions as stated in the attached document. 


The Authority reserves the right to amend the draft contract during this exercise. Contractors will be required to signify agreement in principle to the final Contract determined by the Authority.

In addition, the Authority reserves the right to cancel this tender exercise without the need for explanation where circumstances arise that would make this necessary.

The Authority expressly reserves the right:
	
(i)  Not to award any contract as a result of the current procurement process; and
(ii)  To make any changes which it may see fit to the content or structure of the procurement process.
[bookmark: _Toc438119331]Canvassing

Any Contractor who; 
· Directly or indirectly attempts to obtain information from any member, employee, agent or contractor of the Authority concerning the process leading to the award of the Contractor; or

· Directly or indirectly attempts to obtain information from any member, employee, agent or contractor of the Authority concerning any other Contractor or proposed Contractor; or  

· Directly or indirectly canvasses any member, employee, agent or contractor of the Authority concerning the award of the contract; may to be disqualified from the tender process by the Authority.
[bookmark: _Toc438119332]Transparency
The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Contract is not Confidential Information. The Authority shall be responsible for determining in its absolute discretion whether any of the content of the Contract is exempt from disclosure in accordance with the provisions of the FOIA. Notwithstanding any other term of this Contract, the Contractor hereby gives his consent for the Authority to publish the Contract in its entirety, (but with any information which is exempt from disclosure in accordance with the provisions of the FOIA redacted) including from time to time agreed changes to the contract, to the general public. 
The Authority may consult with the Contractor to inform its decision regarding any redactions but the Authority shall have the final decision in its absolute discretion. 
The Contractor shall assist and cooperate with the Authority to enable the Authority to publish this Contract.
[bookmark: _Toc438119333]
Requirement

Please could you provide a quote and lead time for the support contract, as detailed below, using the above reference number. 
All bids must be attached within an email to procmail@hscic.gov.uk

Please apply any NHS discounts applicable to this vendor and/or these products. 
Any award decision will be made based on the most economically advantageous bid within specification. 


[bookmark: _Toc438119334]Background

The Health and Social Care Information Centre is a ground-breaking data, information and technology resource for the health and care system and plays a fundamental role in driving better care, better services and better outcomes for patients.

We collect, analyse and publish national data and statistical information. We deliver national IT systems and services to support the health and care system. HSCIC creates implementation guides using the HL7 FHIR standard. A component part of the implementation guides are the FHIR “profiles”.
FHIR “profiles” are essentially a series of constraints based on a use case to ensure that a FHIR resource is populated so as to meet the business rules required for the system it is being created for.
HSCIC have chosen to use the “Forge” tool from Furore as a means to create the profiles, these are created as FHIR “Structure Definitions” with a “snapshot” populated for of each of the elements within the resource.
The profiles together with XML examples of the resources that comply to the profiles and other definitional assets are consumed by the HSCIC publishing software to create an Implementation Guide.
Currently there is no automated software for validating the instances against profiles.
The HSCIC FHIR publishing software has been developed in house using C# a .NET technology from Microsoft.

[bookmark: _Toc189641637]

Current State
HSCIC is committed to the delivery of technical standards using the International FHIR standards delivered by HL7. HSCIC implementation guides using FHIR standards are in development for multiple programmes of work with many more on their way.
The Implementation Guides contain exemplar XML and/or JSON files based on the profiles contained within the Implementation Guides. 
Currently a manual process is used to ensure that the example files created are compliant with the constraint rules defined within the FHIR profiles.
· Software tooling is required to undertake this process as:
· the manual process is complex and prone to human error
· the complexity of the profiles means that the checking process is complicated and time consuming
· the iterative agile manner of development necessitates that profiles and examples are changed frequently
Future State
A validation capability is required within the publishing tooling and potentially within other tool chains within the HSCIC. In order to allow the independent development of the publishing tool, the validation tool and other HSCIC tools the validation tooling is envisaged to be delivered as a software library as opposed to a standalone application.

Currently HSCIC FHIR tools make use of the C# API open source project available on GitHub (https://github.com/ewoutkramer/fhir-net-api).

The requirements for the validation capability are expected to evolve over time and be consumed by other applications that may be developed internally or externally from HSCIC. As such the delivery of this capability is itself expected to be made available on GitHub as an open source project with a permissive license.


Requirements:

Fitness for Purpose – Technical/Interface Requirements
	TT01
	MUST
	The validation software must be made available as an open source project on GitHub with a permissive licence allowing other parties to branch and enhance the software

	TT02
	MUST
	The validation software must be developed using C# so as to allow easy integration into HSCIC’s existing toolset

	TT03
	MUST
	The code must allow configuration of the location(s) on the local file system where profiles and value sets are located. These should be located by their canonical URL (not their filenames).

	TT04
	MUST
	The code must allow configuration of the URL (http or https, with optional port number) as to where the profiles and value sets are located. These should be located by their canonical URL.

	TT05
	MUST
	The results of the validation must be available as a list with sufficient detail to identify the cause of the validation error. The use of “Error Numbers” is encouraged.



Fitness for Purpose – Functional Requirements (Single Resource)
	TS01
	MUST
	The validation must be able to function on either XML or JSON examples.

	TS02
	MUST
	The validation software must ensure that the examples are valid according to the XML Schema and Schematron supplied as part of the FHIR standard,

	TS03
	MUST
	The validation of the example must be for each of the profiles listed within the “Meta.Profile”

	TS04
	MUST
	Examples with no profiles stated within “Meta.Profile” must be logged in to the validation report.

	TS05
	MUST
	Validation must ensure that the example is compliant with any Slicing definitions.

	TS06
	MUST
	Validation must ensure that the example is compliant with the “Min” and “Max” definitions for each element.

	TS06
	MUST
	Validation must ensure that the example is compliant with the “type” definition for each element. 

	TS06a
	MUST
	Where a type has a profile URI supplied, validation must ensure the example confirms to the profile identified by this URI.

	TS06b
	MUST
	Where a type is a reference and the aggregation mode is marked as “Contained” then the contained resource should be present and should be validated.

	TS06c
	MUST
	Where a type is a reference and the aggregation mode is marked as “Bundled” then see additional requirements for Bundled Resources

	TS07
	MUST
	Validation must ensure that the example is compliant with any “fixed” definitions for each element.

	TS08
	COULD
	Validation must ensure that the example is compliant with any “pattern” definitions for each element.

	TS09
	MUST
	Validation must ensure that the example is compliant with any “Min Value” or “Max Value” definitions (for relevant data types).

	TS10
	MUST
	Validation must ensure that the example is compliant with any “Max Length” definitions (for relevant data types).

	TS11
	MUST
	Validation must ensure that the example is compliant with bindings as per “Functional Requirements (Bindings)”.

	TS12
	MUST
	Validation must ensure that the example is compliant with constraints defined as part of the base resource definition.

	TS13
	COULD
	Validation could  ensure that the example is compliant with additional constraints defined as part of the profile definition.

	TS15
	MUST
	Validation must ensure that the example is compliant with any “Extensions” or “Modifier Extensions” definitions defined within the profile.

	TS16
	MUST
	If “Extensions” or “Modifier Extensions” cannot be located then this should be reported as an error.



Fitness for Purpose – Functional Requirements (Bindings) 
	BB01
	MUST
	Binding validation must take into consideration the “Binding Strength”

	BB02
	INFO
	Where bindings relate to a “ValueSet” resource, the resource will always be an in-line code system (no expansion processing is required)

	BB03
	MUST
	Where bindings relate to a “ValueSet” resource and the resource cannot be located, this should be reported as an error.

	BB04
	MUST
	Where bindings relate to a “URI” a suitable future extension point should be placed in the code for future enhancement.



Fitness for Purpose – Functional Requirements (Bundled Resource) 
	TB01
	MUST
	TS01, TS02, TS03, TS04 and TS05 must equally apply to the Bundle resource itself.

	TB02
	MUST
	Each resource entry in the Bundled collection must be validated as per the TS** set of requirements.

	TB03
	MUST
	When the Bundle represents a “Message” (e.g. Entry#1 is a MessageHeader) is should not contain any “orphan” resources. Every resource (with the exception of the MessageHeader) should be referenced by another resource within the Bundle.

	TB04
	MUST
	The validation process must have a mechanism to override the aggregation mode for references (when used in Bundles) forcing all references to be “Bundled”.



Fitness for Purpose – Functional Requirements (Documentation & Examples)
	EX01
	MUST
	Minimal documentation is required; this may be in the form of examples.

	EX02
	MUST
	Example code must be provided showing how to use the code library from a standalone C# console application.

	EX03
	MUST
	Documentation should provide a list of error codes and their meaning.



Delivery
Delivery
The software should be delivered in phases containing at least the following:

· An overview detailing the technical approach/design to be adopted together with a delivery plan for all phases.
· A stated number of technical code deliverables, with details of the functionality delivered in each release.
· A number of example C# Console applications demonstrating the use of the code.

When bidding against this work it should be clearly identified what the payment schedule against these phases is intended to be.
Lifecycle Costs
Lifecycle Costs
[bookmark: _Toc438119336]The Authority will be evaluating the proposed solution on fitness for purpose and value for money. As such, costs for the following should be outlined as a minimum:
· Implementation Costs
· Any On-going Costs


Responses

Please could you provide responses to the below. All bids must be emailed to procmail@hscic.gov.uk as per above.
Fitness for purpose including quality
Fitness for purpose – Technical/Interface Requirements
Please demonstrate that you can deliver to the outlined contract requirements detailed above:
	Response:


Fitness for purpose – Functional Requirements (Single Source)
Please demonstrate that you can deliver to the outlined contract requirements detailed above:
	Response:


Fitness for purpose – Functional Requirements (Bindings)
Please demonstrate that you can deliver to the outlined contract requirements detailed above:
	Response:


Fitness for purpose – Functional Requirements (Bundled Resource)
Please demonstrate that you can deliver to the outlined contract requirements detailed above:
	Response:


Fitness for purpose – Functional Requirements (Documentation & Examples)
Please demonstrate that you can deliver to the outlined contract requirements detailed above:
	Response:


Delivery
Delivery
Please demonstrate that you can deliver to the outlined contract requirements detailed above:
	Response:


 
Lifecycle costs
Lifecycle Costs
Please outline lifecycle costs below, but not limited to: 
· Implementation Costs
· Any On-going Costs
	Response:





Evaluation Criteria

Any award decision will be made based on the most economically advantageous bid using the following weightings:

	Requirement
	Requirement Heading
	Requirement Category
	Requirement Title
	% of Category
	Category Weight
	% of overall score

	2.4.1
	Fitness for Purpose
	Technical/Interface
	Technical/Interface
	20%
	12%
	60%

	2.4.2
	Fitness for Purpose
	Functional
	Single Resource
	20%
	12%
	

	2.4.3
	Fitness for Purpose
	Functional
	Bindings
	20%
	12%
	

	2.4.4
	Fitness for Purpose
	Functional
	Bundled Resource
	20%
	12%
	

	2.4.5
	Fitness for Purpose
	Functional
	Documentation & Examples
	20%
	12%
	

	2.4.6
	Delivery
	Delivery
	Delivery
	100%
	20%
	20%

	2.4.7
	Lifecycle Costs
	Lifecycle Costs
	Lifecycle Costs
	100%
	20%
	20%





APPENDIX 1

CANVASSING CERTIFICATE


We hereby certify that we have not canvassed any member, employee, agent or contractor of the Authority in connection with the award of the contract for the Deliverables or any other proposed contract for the Deliverables and that no person employed by us or acting on our behalf has done any such act. 

We further hereby undertake that we will not in the future canvass or solicit any member, employee, agent or contactor of the Authority in connection with the award of the contract for the Deliverables or any proposed contract for the Deliverables and that no person employed by us or acting on my/our behalf will do any such act.














Signed:						Signed:
Position:						Position:
For and on behalf of:					For and on behalf of:

Dated:								Dated:

[bookmark: _Toc438119337]
APPENDIX 2

CERTIFICATE OF NON-COLLUSIVE TENDERING


The essence of the tendering process is that the Authority shall receive bona fide competitive tenders from all Tenderers.  We, the undersigned, hereby certify that this is a bona fide tender and we have not;
1. entered into any agreement with any other person with the aim of preventing tenders being made or as to the fixing or adjusting of the amount of any tender or the conditions on which any tender is made; or
2. informed any other person, other than the person calling for this tender, of the amount or the approximate amount of our tender except where the disclosure, in confidence, of the approximate amount of our tender was necessary to obtain quotations necessary for the preparation of our tender, for insurance purposes, for performance bonds and/or parent company guarantees or for professional advice required for the preparation of our tender; or
3. caused or induced any person to enter into such an agreement as is mentioned in paragraph (1) above or to inform us of the amount or the approximate amount of any rival tender for the Deliverables; or
4. committed any offence under the Prevention of Corruption Acts 1889 to 1916; or
5. offered or agreed to pay or give any sum of money, inducement or valuable consideration directly or indirectly to any person for doing or having done or causing or having caused to be done in relation to any other tender or proposed tender for the Deliverables any act or omission; or
6. canvassed any person referred to in paragraph 1 above in connection with the Deliverables.

We also undertake that we shall not procure the doing of any of the acts mentioned in paragraphs 1 to 6 above before the hour and date specified for the return of the tender nor shall we do so:

(1)	before the contract award is announced; or
(2)	in the event of our tender being accepted or our being appointed preferred bidder, prior to completion of a contract between us and the Authority.

In this certificate, the word “person” includes any person, body or association, corporate or unincorporated and “agreement” includes any arrangement whether formal or informal and whether legally binding or not.
We acknowledge that if we have acted or act in contravention of this Certificate of Non-Collusive Tendering then the Authority shall be entitled to reject our tender, or after award of any contract pursuant to this process that contract may be rescinded, and that if such rejection or rescission occurs we will indemnify the Authority against all loss and expense arising out of or in connection with such rejection or rescission.





Signed:						Signed:
Position:						Position:
For and on behalf of:					For and on behalf of:

Dated:								Dated:




Appendix 3

HSCIC TERMS AND CONDITIONS




[image: icon_trio_white_web]www.connectingforhealth.nhs.uk

4	Copyright © 2013, Health and Social Care Information Centre.
image1.emf
HSCIC%20Terms%2

0and%20Conditions%20-%20HCON00439.docx


HSCIC%20Terms%20and%20Conditions%20-%20HCON00439.docx








Terms and Conditions for the supply of services for;



FHIR Profiling Tooling Support
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Annex 1: Terms and Conditions of Contract for Services



Interpretation

1.1. In these terms and conditions:

Agreement	means the contract between (i) the Customer and (ii) the Supplier constituted by the Supplier’s countersignature of the Award Letter;

Award Letter	means the letter from the Customer to the Supplier printed above these terms and conditions;

Central Government Body	means a body listed in one of the following sub-categories of the Central Government classification of the Public Sector Classification Guide, as published and amended from time to time by the Office for National Statistics:

a) Government Department;

b) Non-Departmental Public Body or Assembly Sponsored Public Body (advisory, executive, or tribunal);

c) Non-Ministerial Department; or

d) Executive Agency;

Charges	means the charges for the Services as specified in the Award Letter; 

Confidential Information	means all information, whether written or oral (however recorded), provided by the disclosing Party to the receiving Party and which (i) is known by the receiving Party to be confidential; (ii) is marked as or stated to be confidential; or (iii) ought reasonably to be considered by the receiving Party to be confidential;

Customer	means the person identified in the letterhead of the Award Letter

DPA	means the Data Protection Act 1998; 

Expiry Date	means the date for expiry of the Agreement as set out in the Award Letter;  

FOIA	means the Freedom of Information Act 2000;

Information	has the meaning given under section 84 of the FOIA; 

Key Personnel 	means any persons specified as such in the Award Letter or otherwise notified as such by the Customer to the Supplier in writing;  

Party	means the Supplier or the Customer (as appropriate) and “Parties” shall mean both of them; 

Personal Data	means personal data (as defined in the DPA) which is processed by the Supplier or any Staff on behalf of the Customer pursuant to or in connection with this Agreement;

Purchase Order Number	means the Customer’s unique number relating to the supply of the Services; 

Request for Information	has the meaning set out in the FOIA or the Environmental Information Regulations 2004 as relevant (where the meaning set out for the term “request” shall apply); 

Services	means the services to be supplied by the Supplier to the Customer under the Agreement;  

Specification	means the specification for the Services (including as to quantity, description and quality) as specified in the Award Letter; 

Staff	means all directors, officers, employees, agents, consultants and contractors of the Supplier and/or of any sub-contractor of the Supplier engaged in the performance of the Supplier’s obligations under the Agreement; 

Staff Vetting Procedures	means vetting procedures that accord with good industry practice or, where requested by the Customer, the Customer’s procedures for the vetting of personnel as provided to the Supplier from time to time;  

Supplier	means the person named as Supplier in the Award Letter;

Term	means the period from the start date of the Agreement set out in the Award Letter to the Expiry Date as such period may be extended in accordance with clause 4.2 or terminated in accordance with the terms and conditions of the Agreement; 

VAT	means value added tax in accordance with the provisions of the Value Added Tax Act 1994; and

Working Day	means a day (other than a Saturday or Sunday) on which banks are open for business in the City of London.



1.2. In these terms and conditions, unless the context otherwise requires:

1.2.1. references to numbered clauses are references to the relevant clause in these terms and conditions;

1.2.2. any obligation on any Party not to do or omit to do anything shall include an obligation not to allow that thing to be done or omitted to be done;

1.2.3. the headings to the clauses of these terms and conditions are for information only and do not affect the interpretation of the Agreement;

1.2.4. any reference to an enactment includes reference to that enactment as amended or replaced from time to time and to any subordinate legislation or byelaw made under that enactment; and

1.2.5. the word ‘including’ shall be understood as meaning ‘including without limitation’.



Basis of Agreement

1.3. The Award Letter constitutes an offer by the Customer to purchase the Services subject to and in accordance with the terms and conditions of the Agreement.

1.4. The offer comprised in the Award Letter shall be deemed to be accepted by the Supplier on receipt by the Customer of a copy of the Award Letter countersigned by the Supplier within [7] days of the date of the Award Letter.



Supply of Services

1.5. In consideration of the Customer’s agreement to pay the Charges, the Supplier shall supply the Services to the Customer for the Term subject to and in accordance with the terms and conditions of the Agreement. 

1.6. In supplying the Services, the Supplier shall:

1.6.1. co-operate with the Customer in all matters relating to the Services and comply with all the Customer’s instructions;

1.6.2. perform the Services with all reasonable care, skill and diligence in accordance with good industry practice in the Supplier’s industry, profession or trade;

1.6.3. use Staff who are suitably skilled and experienced to perform tasks assigned to them, and in sufficient number to ensure that the Supplier’s obligations are fulfilled in accordance with the Agreement;

1.6.4. ensure that the Services shall conform with all descriptions and specifications set out in the Specification;

1.6.5. comply with all applicable laws; and

1.6.6. provide all equipment, tools and vehicles and other items as are required to provide the Services.

1.7. The Customer may by written notice to the Supplier at any time request a variation to the scope of the Services.  In the event that the Supplier agrees to any variation to the scope of the Services, the Charges shall be subject to fair and reasonable adjustment to be agreed in writing between the Customer and the Supplier.  



Term

1.8. The Agreement shall take effect on the date specified in Award Letter and shall expire on the Expiry Date, unless it is otherwise extended in accordance with clause 4.2 or terminated in accordance with the terms and conditions of the Agreement.  

1.9. The Customer may extend the Agreement for a period of up to 6 months by giving not less than 10 Working Days’ notice in writing to the Supplier prior to the Expiry Date.  The terms and conditions of the Agreement shall apply throughout any such extended period. 



Charges, Payment and Recovery of Sums Due

1.10. The Charges for the Services shall be as set out in the Award Letter and shall be the full and exclusive remuneration of the Supplier in respect of the supply of the Services.  Unless otherwise agreed in writing by the Customer, the Charges shall include every cost and expense of the Supplier directly or indirectly incurred in connection with the performance of the Services. 

1.11. The Supplier shall invoice the Customer as specified in the Agreement.  Each invoice shall include such supporting information required by the Customer to verify the accuracy of the invoice, including the relevant Purchase Order Number and a breakdown of the Services supplied in the invoice period.  

1.12. In consideration of the supply of the Services by the Supplier, the Customer shall pay the Supplier the invoiced amounts no later than 30 days after receipt of a valid invoice which includes a valid Purchase Order Number.  The Customer may, without prejudice to any other rights and remedies under the Agreement, withhold or reduce payments in the event of unsatisfactory performance.

1.13. All amounts stated are exclusive of VAT which shall be charged at the prevailing rate.  The Customer shall, following the receipt of a valid VAT invoice, pay to the Supplier a sum equal to the VAT chargeable in respect of the Services. 

1.14. If there is a dispute between the Parties as to the amount invoiced, the Customer shall pay the undisputed amount. The Supplier shall not suspend the supply of the Services unless the Supplier is entitled to terminate the Agreement for a failure to pay undisputed sums in accordance with clause 16.4.  Any disputed amounts shall be resolved through the dispute resolution procedure detailed in clause 19. 

1.15. If a payment of an undisputed amount is not made by the Customer by the due date, then the Customer shall pay the Supplier interest at the interest rate specified in the Late Payment of Commercial Debts (Interest) Act 1998.  

1.16. If any sum of money is recoverable from or payable by the Supplier under the Agreement (including any sum which the Supplier is liable to pay to the Customer in respect of any breach of the Agreement), that sum may be deducted unilaterally by the Customer from any sum then due, or which may come due, to the Supplier under the Agreement or under any other agreement or contract with the Customer.  The Supplier shall not be entitled to assert any credit, set-off or counterclaim against the Customer in order to justify withholding payment of any such amount in whole or in part. 



Premises and equipment

1.17. If necessary, the Customer shall provide the Supplier with reasonable access at reasonable times to its premises for the purpose of supplying the Services.  All equipment, tools and vehicles brought onto the Customer’s premises by the Supplier or the Staff shall be at the Supplier’s risk.  

1.18. If the Supplier supplies all or any of the Services at or from the Customer’s premises, on completion of the Services or termination or expiry of the Agreement (whichever is the earlier) the Supplier shall vacate the Customer’s premises, remove the Supplier’s plant, equipment and unused materials and all rubbish arising out of the provision of the Services and leave the Customer’s premises in a clean, safe and tidy condition.  The Supplier shall be solely responsible for making good any damage to the Customer’s premises or any objects contained on the Customer’s premises which is caused by the Supplier or any Staff, other than fair wear and tear.   

1.19. If the Supplier supplies all or any of the Services at or from its premises or the premises of a third party, the Customer may, during normal business hours and on reasonable notice, inspect and examine the manner in which the relevant Services are supplied at or from the relevant premises. 

1.20. The Customer shall be responsible for maintaining the security of its premises in accordance with its standard security requirements.  While on the Customer’s premises the Supplier shall, and shall procure that all Staff shall, comply with all the Customer’s security requirements.

1.21. Where all or any of the Services are supplied from the Supplier’s premises, the Supplier shall, at its own cost, comply with all security requirements specified by the Customer in writing.

1.22. Without prejudice to clause 3.2.6, any equipment provided by the Customer for the purposes of the Agreement shall remain the property of the Customer and shall be used by the Supplier and the Staff only for the purpose of carrying out the Agreement.  Such equipment shall be returned promptly to the Customer on expiry or termination of the Agreement.  

1.23. The Supplier shall reimburse the Customer for any loss or damage to the equipment (other than deterioration resulting from normal and proper use) caused by the Supplier or any Staff.  Equipment supplied by the Customer shall be deemed to be in a good condition when received by the Supplier or relevant Staff unless the Customer is notified otherwise in writing within 5 Working Days.  



Staff and Key Personnel

1.24. If the Customer reasonably believes that any of the Staff are unsuitable to undertake work in respect of the Agreement, it may, by giving written notice to the Supplier:

1.24.1. refuse admission to the relevant person(s) to the Customer’s premises; 

1.24.2. direct the Supplier to end the involvement in the provision of the Services of the relevant person(s); and/or

1.24.3. require that the Supplier replace any person removed under this clause with another suitably qualified person and procure that any security pass issued by the Customer to the person removed is surrendered,

and the Supplier shall comply with any such notice. 

1.25. The Supplier shall: 

1.25.1. ensure that all Staff are vetted in accordance with the Staff Vetting Procedures;

1.25.2. if requested, provide the Customer with a list of the names and addresses (and any other relevant information) of all persons who may require admission to the Customer’s premises in connection with the Agreement; and

1.25.3. procure that all Staff comply with any rules, regulations and requirements reasonably specified by the Customer.

1.26. Any Key Personnel shall not be released from supplying the Services without the agreement of the Customer, except by reason of long-term sickness, maternity leave, paternity leave, termination of employment or other extenuating circumstances.  

1.27. Any replacements to the Key Personnel shall be subject to the prior written agreement of the Customer (not to be unreasonably withheld).  Such replacements shall be of at least equal status or of equivalent experience and skills to the Key Personnel being replaced and be suitable for the responsibilities of that person in relation to the Services. 



Assignment and sub-contracting

1.28. The Supplier shall not without the written consent of the Customer assign, sub-contract, novate or in any way dispose of the benefit and/ or the burden of the Agreement or any part of the Agreement.  The Customer may, in the granting of such consent, provide for additional terms and conditions relating to such assignment, sub-contract, novation or disposal.  The Supplier shall be responsible for the acts and omissions of its sub-contractors as though those acts and omissions were its own.  

1.29. Where the Supplier enters into a sub-contract for the purpose of performing its obligations under the Agreement, it shall ensure that a provision is included in such sub-contract which requires payment to be made of all sums due by the Supplier to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice.

1.30. Where the Customer has consented to the placing of sub-contracts, the Supplier shall, at the request of the Customer, send copies of each sub-contract, to the Customer as soon as is reasonably practicable.  

1.31. The Customer may assign, novate, or otherwise dispose of its rights and obligations under the Agreement without the consent of the Supplier provided that such assignment, novation or disposal shall not increase the burden of the Supplier’s obligations under the Agreement. 



Intellectual Property Rights 

1.32. All intellectual property rights in any materials provided by the Customer to the Supplier for the purposes of this Agreement shall remain the property of the Customer but the Customer hereby grants the Supplier a royalty-free, non-exclusive and non-transferable licence to use such materials as required until termination or expiry of the Agreement for the sole purpose of enabling the Supplier to perform its obligations under the Agreement.

1.33. All intellectual property rights in any materials created or developed by the Supplier pursuant to the Agreement or arising as a result of the provision of the Services shall vest in the Supplier.  If, and to the extent, that any intellectual property rights in such materials vest in the Customer by operation of law, the Customer hereby assigns to the Supplier by way of a present assignment of future rights that shall take place immediately on the coming into existence of any such intellectual property rights all its intellectual property rights in such materials (with full title guarantee and free from all third party rights).

1.34. The Supplier hereby grants the Customer:

1.34.1. a perpetual, royalty-free, irrevocable, non-exclusive licence (with a right to sub-license) to use all intellectual property rights in the materials created or developed pursuant to the Agreement and any intellectual property rights arising as a result of the provision of the Services; and

1.34.2. a perpetual, royalty-free, irrevocable and non-exclusive licence (with a right to sub-license) to use:

a) any intellectual property rights vested in or licensed to the Supplier on the date of the Agreement; and

b) any intellectual property rights created during the Term but which are neither created or developed pursuant to the Agreement nor arise as a result of the provision of the Services,

including any modifications to or derivative versions of any such intellectual property rights, which the Customer reasonably requires in order to exercise its rights and take the benefit of the Agreement including the Services provided.

1.35. The Supplier shall indemnify, and keep indemnified, the Customer in full against all costs, expenses, damages and losses (whether direct or indirect), including any interest, penalties, and reasonable legal and other professional fees awarded against or incurred or paid by the Customer as a result of or in connection with any claim made against the Customer for actual or alleged infringement of a third party’s intellectual property arising out of, or in connection with, the supply or use of the Services, to the extent that the claim is attributable to the acts or omission of the Supplier or any Staff. 



Governance and Records

1.36. The Supplier shall:

1.36.1. attend progress meetings with the Customer at the frequency and times specified by the Customer and shall ensure that its representatives are suitably qualified to attend such meetings; and

1.36.2. submit progress reports to the Customer at the times and in the format specified by the Customer.

1.37. The Supplier shall keep and maintain until 6 years after the end of the Agreement, or as long a period as may be agreed between the Parties, full and accurate records of the Agreement including the Services supplied under it and all payments made by the Customer.  The Supplier shall on request afford the Customer or the Customer’s representatives such access to those records as may be reasonably requested by the Customer in connection with the Agreement.



Confidentiality, Transparency and Publicity

1.38. Subject to clause 11.2, each Party shall:

1.38.1. treat all Confidential Information it receives as confidential, safeguard it accordingly and not disclose it to any other person without the prior written permission of the disclosing Party; and

1.38.2. not use or exploit the disclosing Party’s Confidential Information in any way except for the purposes anticipated under the Agreement.

1.39. Notwithstanding clause 11.1, a Party may disclose Confidential Information which it receives from the other Party:

1.39.1. where disclosure is required by applicable law or by a court of competent jurisdiction; 

1.39.2. to its auditors or for the purposes of regulatory requirements; 

1.39.3. on a confidential basis, to its professional advisers; 

1.39.4. to the Serious Fraud Office where the Party has reasonable grounds to believe that the other Party is involved in activity that may constitute a criminal offence under the Bribery Act 2010; 

1.39.5. where the receiving Party is the Supplier, to the Staff on a need to know basis to enable performance of the Supplier’s obligations under the Agreement provided that the Supplier shall procure that any Staff to whom it discloses Confidential Information pursuant to this clause 11.2.5 shall observe the Supplier’s confidentiality obligations under the Agreement; and

1.39.6. where the receiving Party is the Customer:

a) on a confidential basis to the employees, agents, consultants and contractors of the Customer;

b) on a confidential basis to any other Central Government Body, any successor body to a Central Government Body or any company to which the Customer transfers or proposes to transfer all or any part of its business;

c) to the extent that the Customer (acting reasonably) deems disclosure necessary or appropriate in the course of carrying out its public functions; or

d) in accordance with clause 12.  

and for the purposes of the foregoing, references to disclosure on a confidential basis shall mean disclosure subject to a confidentiality agreement or arrangement containing terms no less stringent than those placed on the Customer under this clause 11.

1.40. The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of the Agreement is not Confidential Information and the Supplier hereby gives its consent for the Customer to publish this Agreement in its entirety to the general public (but with any information that is exempt from disclosure in accordance with the FOIA redacted) including any changes to the Agreement agreed from time to time.  The Customer may consult with the Supplier to inform its decision regarding any redactions but shall have the final decision in its absolute discretion whether any of the content of the Agreement is exempt from disclosure in accordance with the provisions of the FOIA.  

1.41. The Supplier shall not, and shall take reasonable steps to ensure that the Staff shall not, make any press announcement or publicise the Agreement or any part of the Agreement in any way, except with the prior written consent of the Customer.  



Freedom of Information 

1.42. The Supplier acknowledges that the Customer is subject to the requirements of the FOIA and the Environmental Information Regulations 2004 and shall:

1.42.1. provide all necessary assistance and cooperation as reasonably requested by the Customer to enable the Customer to comply with its obligations under the FOIA and the Environmental Information Regulations 2004;

1.42.2. transfer to the Customer all Requests for Information relating to this Agreement that it receives as soon as practicable and in any event within 2 Working Days of receipt; 

1.42.3. provide the Customer with a copy of all Information belonging to the Customer requested in the Request for Information which is in its possession  or control in the form that the Customer requires within 5 Working Days (or such other period as the Customer may reasonably specify) of the Customer's request for such Information; and

1.42.4. not respond directly to a Request for Information unless authorised in writing to do so by the Customer.

1.43. The Supplier acknowledges that the Customer may be required under the FOIA and the Environmental Information Regulations 2004 to disclose Information concerning the Supplier or the Services (including commercially sensitive information) without consulting or obtaining consent from the Supplier. In these circumstances the Customer shall, in accordance with any relevant guidance issued under the FOIA, take reasonable steps, where appropriate, to give the Supplier advance notice, or failing that, to draw the disclosure to the Supplier’s attention after any such disclosure. 

1.44. Notwithstanding any other provision in the Agreement, the Customer shall be responsible for determining in its absolute discretion whether any Information relating to the Supplier or the Services is exempt from disclosure in accordance with the FOIA and/or the Environmental Information Regulations 2004.



Protection of Personal Data and Security of Data

1.45. The Supplier shall, and shall procure that all Staff shall, comply with any notification requirements under the DPA and both Parties shall duly observe all their obligations under the DPA which arise in connection with the Agreement. 

1.46. Notwithstanding the general obligation in clause 13.1, where the Supplier is processing Personal Data for the Customer as a data processor (as defined by the DPA) the Supplier shall:

1.46.1. ensure that it has in place appropriate technical and organisational measures to ensure the security of the Personal Data (and to guard against unauthorised or unlawful processing of the Personal Data and against accidental loss or destruction of, or damage to, the Personal Data), as required under the Seventh Data Protection Principle in Schedule 1 to the DPA; 

1.46.2. provide the Customer with such information as the Customer may reasonably request  to satisfy itself that the Supplier is complying with its obligations under the DPA;

1.46.3. promptly notify the Customer of:  

a) any breach of the security requirements of the Customer as referred to in clause 13.3; and

b) any request for personal data; and

1.46.4. ensure that it does not knowingly or negligently do or omit to do anything which places the Customer in breach of the Customer’s obligations under the DPA. 

1.47. When handling Customer data (whether or not Personal Data), the Supplier shall ensure the security of the data is maintained in line with the security requirements of the Customer as notified to the Supplier from time to time. 



Liability

1.48. The Supplier shall not be responsible for any injury, loss, damage, cost or expense suffered by the Customer if and to the extent that it is caused by the negligence or wilful misconduct of the Customer or by breach by the Customer of its obligations under the Agreement. 

1.49. Subject always to clauses 14.3 and 14.4:

1.49.1. the aggregate liability of the Supplier in respect of all defaults, claims, losses or damages howsoever caused, whether arising from breach of the Agreement, the supply or failure to supply of the Services, misrepresentation (whether tortuous or statutory), tort (including negligence), breach of statutory duty or otherwise shall in no event exceed a sum equal to 125% of the Charges paid or payable to the Supplier; and

1.49.2. except in the case of claims arising under clauses 9.4 and 18.3, in no event shall the Supplier be liable to the Customer for any: 

a) loss of profits;

b) loss of business; 

c) loss of revenue; 

d) loss of or damage to goodwill;

e) loss of savings (whether anticipated or otherwise); and/or

f) any indirect, special or consequential loss or damage.

1.50. Nothing in the Agreement shall be construed to limit or exclude either Party's liability for:

1.50.1. death or personal injury caused by its negligence or that of its Staff;

1.50.2. fraud or fraudulent misrepresentation by it or that of its Staff; or

1.50.3. any other matter which, by law, may not be excluded or limited.

1.51. The Supplier’s liability under the indemnity in clause 9.4 and 18.3 shall be unlimited. 



Force Majeure

1.52. Neither Party shall have any liability under or be deemed to be in breach of the Agreement for any delays or failures in performance of the Agreement which result from circumstances beyond the reasonable control of the Supplier. Each Party shall promptly notify the other Party in writing when such circumstances cause a delay or failure in performance and when they cease to do so. If such circumstances continue for a continuous period of more than two months, either Party may terminate the Agreement by written notice to the other Party.



Termination

1.53. The Customer may terminate the Agreement at any time by notice in writing to the Supplier to take effect on any date falling at least 1 month (or, if the Agreement is less than 3 months in duration, at least 10 Working Days) later than the date of service of the relevant notice.

1.54. Without prejudice to any other right or remedy it might have, the Customer may terminate the Agreement by written notice to the Supplier with immediate effect if the Supplier:

1.54.1. (without prejudice to clause 16.2.5), is in material breach of any obligation under the Agreement which is not capable of remedy; 

1.54.2. repeatedly breaches any of the terms and conditions of the Agreement in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms and conditions of the Agreement; 

1.54.3. is in material breach of any obligation which is capable of remedy, and that breach is not remedied within 30 days of the Supplier receiving notice specifying the breach and requiring it to be remedied; 

1.54.4. undergoes a change of control within the meaning of section 416 of the Income and Corporation Taxes Act 1988; 

1.54.5. breaches any of the provisions of clauses 7.2, 11, 12, 13 and 17; or

1.54.6. becomes insolvent, or if an order is made or a resolution is passed for the winding up of the Supplier (other than voluntarily for the purpose of solvent amalgamation or reconstruction), or if an administrator or administrative receiver is appointed in respect of the whole or any part of the Supplier’s assets or business, or if the Supplier makes any composition with its creditors or takes or suffers any similar or analogous action (to any of the actions detailed in this clause 16.2.6) in consequence of debt in any jurisdiction.

1.55. The Supplier shall notify the Customer as soon as practicable of any change of control as referred to in clause 16.2.4 or any potential such change of control.

1.56. The Supplier may terminate the Agreement by written notice to the Customer if the Customer has not paid any undisputed amounts within 90 days of them falling due.  

1.57. Termination or expiry of the Agreement shall be without prejudice to the rights of either Party accrued prior to termination or expiry and shall not affect the continuing rights of the Parties under this clause and clauses 2, 3.2, 6.1, 6.2, 6.6, 6.7, 7, 9, 10.2, 11, 12, 13, 14, 16.6, 17.4, 18.3, 19 and 20.7 or any other provision of the Agreement that either expressly or by implication has effect after termination.

1.58. Upon termination or expiry of the Agreement, the Supplier shall:

1.58.1. give all reasonable assistance to the Customer and any incoming supplier of the Services; and

1.58.2. return all requested documents, information and data to the Customer as soon as reasonably practicable. 



Compliance

1.59. The Supplier shall promptly notify the Customer of any health and safety hazards which may arise in connection with the performance of its obligations under the Agreement.  The Customer shall promptly notify the Supplier of any health and safety hazards which may exist or arise at the Customer’s premises and which may affect the Supplier in the performance of its obligations under the Agreement.

1.60. The Supplier shall:

1.60.1. comply with all the Customer’s health and safety measures while on the Customer’s premises; and

1.60.2. notify the Customer immediately in the event of any incident occurring in the performance of its obligations under the Agreement on the Customer’s premises where that incident causes any personal injury or damage to property which could give rise to personal injury.

1.61. The Supplier shall:

1.61.1. perform its obligations under the Agreement in accordance with all applicable equality Law and the Customer’s equality and diversity policy as provided to the Supplier from time to time; and

1.61.2. take all reasonable steps to secure the observance of clause 17.3.1 by all Staff.

1.62. The Supplier shall supply the Services in accordance with the Customer’s environmental policy as provided to the Supplier from time to time. 

1.63. The Supplier shall comply with, and shall ensure that its Staff shall comply with, the provisions of:

1.63.1. the Official Secrets Acts 1911 to 1989; and

1.63.2. section 182 of the Finance Act 1989.



Prevention of Fraud and Corruption

1.64. The Supplier shall not offer, give, or agree to give anything, to any person an inducement or reward for doing, refraining from doing, or for having done or refrained from doing, any act in relation to the obtaining or execution of the Agreement or for showing or refraining from showing favour or disfavour to any person in relation to the Agreement.

1.65. The Supplier shall take all reasonable steps, in accordance with good industry practice, to prevent fraud by the Staff and the Supplier (including its shareholders, members and directors) in connection with the Agreement and shall notify the Customer immediately if it has reason to suspect that any fraud has occurred or is occurring or is likely to occur.

1.66. If the Supplier or the Staff engages in conduct prohibited by clause 18.1 or commits fraud in relation to the Agreement or any other contract with the Crown (including the Customer) the Customer may:

1.66.1. terminate the Agreement and recover from the Supplier the amount of any loss suffered by the Customer resulting from the termination, including the cost reasonably incurred by the Customer of making other arrangements for the supply of the Services and any additional expenditure incurred by the Customer throughout the remainder of the Agreement; or 

1.66.2. recover in full from the Supplier any other loss sustained by the Customer in consequence of any breach of this clause.



Dispute Resolution

1.67. The Parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Agreement and such efforts shall involve the escalation of the dispute to an appropriately senior representative of each Party.

1.68. If the dispute cannot be resolved by the Parties within one month of being escalated as referred to in clause 19.1, the dispute may by agreement between the Parties be referred to a neutral adviser or mediator (the “Mediator”) chosen by agreement between the Parties.  All negotiations connected with the dispute shall be conducted in confidence and without prejudice to the rights of the Parties in any further proceedings.  

1.69. If the Parties fail to appoint a Mediator within one month, or fail to enter into a written agreement resolving the dispute within one month of the Mediator being appointed, either Party may exercise any remedy it has under applicable law. 



General

1.70. Each of the Parties represents and warrants to the other that it has full capacity and authority, and all necessary consents, licences and permissions to enter into and perform its obligations under the Agreement, and that the Agreement is executed by its duly authorised representative.  

1.71. A person who is not a party to the Agreement shall have no right to enforce any of its provisions which, expressly or by implication, confer a benefit on him, without the prior written agreement of the Parties. 

1.72. The Agreement cannot be varied except in writing signed by a duly authorised representative of both the Parties. 

1.73. The Agreement contains the whole agreement between the Parties and supersedes and replaces any prior written or oral agreements, representations or understandings between them. The Parties confirm that they have not entered into the Agreement on the basis of any representation that is not expressly incorporated into the Agreement. Nothing in this clause shall exclude liability for fraud or fraudulent misrepresentation.

1.74. Any waiver or relaxation either partly, or wholly of any of the terms and conditions of the Agreement shall be valid only if it is communicated to the other Party in writing and expressly stated to be a waiver.  A waiver of any right or remedy arising from a breach of contract shall not constitute a waiver of any right or remedy arising from any other breach of the Agreement.

1.75. The Agreement shall not constitute or imply any partnership, joint venture, agency, fiduciary relationship or other relationship between the Parties other than the contractual relationship expressly provided for in the Agreement. Neither Party shall have, nor represent that it has, any authority to make any commitments on the other Party’s behalf.

1.76. Except as otherwise expressly provided by the Agreement, all remedies available to either Party for breach of the Agreement (whether under the Agreement, statute or common law) are cumulative and may be exercised concurrently or separately, and the exercise of one remedy shall not be deemed an election of such remedy to the exclusion of other remedies. 

1.77. If any provision of the Agreement is prohibited by law or judged by a court to be unlawful, void or unenforceable, the provision shall, to the extent required, be severed from the Agreement and rendered ineffective as far as possible without modifying the remaining provisions of the Agreement, and shall not in any way affect any other circumstances of or the validity or enforcement of the Agreement.



Notices

1.78. Any notice to be given under the Agreement shall be in writing and may be served by personal delivery, first class recorded or, subject to clause 21.3, e-mail to the address of the relevant Party set out in the Award Letter, or such other address as that Party may from time to time notify to the other Party in accordance with this clause:

1.79. Notices served as above shall be deemed served on the Working Day of delivery provided delivery is before 5.00pm on a Working Day.  Otherwise delivery shall be deemed to occur on the next Working Day. An email shall be deemed delivered when sent unless an error message is received.

1.80. Notices under clauses 15 (Force Majeure) and 16 (Termination) may be served by email only if the original notice is then sent to the recipient by personal delivery or recorded delivery in the manner set out in clause 21.1.



Governing Law and Jurisdiction

1.81. The validity, construction and performance of the Agreement, and all contractual and non contractual matters arising out of it, shall be governed by English law and shall be subject to the exclusive jurisdiction of the English courts to which the Parties submit.
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