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[bookmark: _Ref286220103][bookmark: _Ref62055809][bookmark: _Toc71040683][bookmark: _Toc71042778]Definitions
1.1 [bookmark: _Ref62055810]In this contract the following words shall have the following meanings unless the context requires otherwise: 
	“Actual Monthly Value”
	means for the relevant month, the aggregate of all Funding payments made to the Provider under this contract in respect of all Services delivered in that month (excluding VAT but before any deductions, withholdings or set-off);

	“Business Continuity Event”
	means any event or issue that could impact on the operations of the Provider and its ability to provide the Services including an influenza, epidemic, pandemic and any Force Majeure Event;

	“Business Continuity Plan”
	means the Provider’s business continuity plan which includes its plans for continuity of the Services during a Business Continuity Event;

	“Business Day”
	means any day other than Saturday, Sunday, Christmas Day, Good Friday or a statutory bank holiday in England and Wales;

	“Change Control Process”
	means the change control process referred to in clause 44 and 45;

	“Codes of Practice”
	shall have the meaning given to the term in paragraph 1.2 of  Schedule 5; 

	“Commencement Date”
	means the date of this contract;

	“Confidential Information”
	0. [bookmark: _Ref442453498]means information, data and material of any nature, which either Party may receive or obtain in connection with the conclusion and/or operation of the contract including any procurement process which is:
(a) [bookmark: _Ref442453499]Personal Data including without limitation which relates to any Learner;
(b) [bookmark: _Ref442453500]designated as confidential by either Party or that ought reasonably to be considered as confidential (however it is conveyed or on whatever media it is stored); and/or
(c) [bookmark: _Ref442453501]Policies and such other documents which the Provider may obtain or have access to through HEE’s intranet;

	“Contracting Authority”
	means any contracting authority as defined in regulation 2 of the Public Contracts Regulations 2015 (SI 2015/102) (as amended), other than HEE;

	“Contract Management Meeting”
	means a meeting of HEE and the Provider held in accordance with clause 28;

	“Contract Performance Notice”
	(a) a notice given by HEE to the Provider under clause 27, alleging failure by the Provider to comply with any obligation on its part under this contract; or 
(b) a notice given by the Provider to HEE under clause 27 alleging failure by HEE to comply with any obligation on its part under this contract, 
as appropriate;

	“Controller”
	0. [bookmark: _Ref62055811]shall have the same meaning as set out in the Data Protection Legislation;

	“Convictions”
	means, other than in relation to minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding-over orders (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 or any replacement or amendment to that Act);

	“COVID-19”
	means severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2);

	“Data Loss Event”
	means any event that results, or may result, in unauthorised access to Personal Data held by the Provider under this contract, and/or actual or potential loss, inaccessibility of and/or destruction of such Personal Data in breach of this contract, including any Personal Data Breach;

	“Data Protection Legislation” 
	0. [bookmark: _Ref62055812]means (i) the Data Protection Act 2018; (ii) any European Union laws that relate to data protection or privacy that have been incorporated into UK law following the exit of the UK from the European Union as amended or supplemented from time to time by UK law including but not limited to the UK GDPR (iii) any European Union laws that are applicable in the UK pursuant to Article 71 of the withdrawal agreement between the European Union and the UK (2019/C 384 I/01); and (iv) all applicable Law about the processing of personal information and privacy; and the guidance and codes of practice issued by the Information Commissioner;

	“Data Protection Protocol”
	means the protocol contained in Schedule 4;

	“Disclosure and Barring Service”
	means the Disclosure and Barring Service established under section 87 of the Protection of Freedoms Act 2012;

	“Dispute(s)”
	0. [bookmark: _Ref62055813]means any dispute, difference or question of interpretation or construction arising out of or in connection with this contract, including any dispute, difference or question of interpretation relating to the Services, any matters of contractual construction and interpretation relating to the contract, or any matter where this contract directs the Parties to resolve an issue by reference to the Dispute Resolution Procedure;

	“Dispute Notice”
	0. [bookmark: _Ref62055814]means a written notice served by one Party to the other stating that the Party serving the notice believes there is a Dispute;

	“Dispute Resolution Procedure”
	means the process for resolving Disputes as set out in clause 24;

	“DOTAS”
	means the Disclosure of Tax Avoidance Schemes rules which require a promoter of tax schemes to tell HM Revenue and Customs of any specified notifiable arrangements or proposals and to provide prescribed information on those arrangements or proposals within set time limits as contained in Part 7 of the Finance Act 2004 and in secondary legislation made under vires contained in Part 7 of the Finance Act 2004 and as extended to National Insurance Contributions by the National Insurance Contributions (Application of Part 7 of the Finance Act 2004) Regulations 2012, SI 2012/1868 made under s.132A Social Security Administration Act 1992; 

	“EDS2”
	means the Equality Delivery System for the NHS – EDS2, being a tool designed to help NHS organisations, in discussion with local stakeholders, to review and improve their equality performance for people with characteristics protected by the Equality Act 2010, and to support them in meeting their duties under section 1 of the Equality Act 2010, available on the NHS England webpage (as may be updated or superseded from time to time);

	“Electronic Trading System(s)”
	means such electronic data interchange system and/or world wide web application and/or other application with such message standards and protocols as HEE may specify from time to time; 

	“Emergency Preparedness, Resilience and Response”
	means the emergency preparedness, resilience and response guidance relating to the need to plan for, and respond to, a wide range of incidents and emergencies that could affect health or patient care, issued by NHS England / NHS Improvement and available on the NHS England webpage (as may be updated or superseded from time to time);

	“Employed Learner”
	means those Learners who are recruited into NHS posts on Programmes leading to statutory or voluntary registration, who are for the duration of their training only employed by a Provider, or another contractually agreed Lead Employer, and for whom HEE may provide a financial contribution;

	“Environmental Regulations”
	shall have the meaning given to the term in paragraph 1.2 of Schedule 5; 

	“eProcurement Guidance” 

	means the NHS eProcurement strategy available via:
http://www.gov.uk/government/collections/nhs-procurement 
together with any further Guidance issued by the Department of Health and Social Care in connection with it; 

	“Equality Legislation”
	means any and all legislation, applicable guidance and statutory codes of practice relating to equality, diversity, non-discrimination and human rights as may be in force in England and Wales from time to time including, but not limited to, the Equality Act 2010, the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 and the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 (SI 2002/2034) and the Human Rights Act 1998; 

	“Exception Report”
	means a report issued in accordance with clause 32 notifying the relevant Party’s Governing Body of that Party’s breach of a Remedial Action Plan and failure to remedy that breach;

	“Force Majeure Event”
	has the meaning given to it in clause 22;

	“Electronic Trading System(s)”
	means such electronic data interchange system and/or world wide web application and/or other application with such message standards and protocols as the Authority may specify from time to time;

	“Exit Requirements”
	0. [bookmark: _Ref442453528][bookmark: _Ref62055815][bookmark: _Ref442453533][bookmark: _Ref442453534][bookmark: _Ref442453537]means HEE’s exit requirements, as set out in the Service Specification and/or otherwise as part of this contract, which the Provider must comply with during the Term and/or in relation to any expiry or early termination of this contract;

	“Expiry Date”
	means the date delivery of the Services shall end as specified in Schedule 1 (Service Specification and Tender Submissions);

	“Extra-ordinary Review Meeting”
	means a meeting to be held in accordance with clause 37.3;

	“FOIA”
	shall have the meaning given to the term in paragraph 1.2 of Schedule 5; 

	“Fraud”
	means any offence under any law in respect of fraud in relation to this contract or defrauding or attempting to defraud or conspiring to defraud the government, parliament or any Contracting Authority;

	“Funding”
	means the Funding that is payable to the Provider by HEE under the contract for the full and proper performance by the Provider of its obligations under the contract;

	
	

	“General Anti-Abuse Rule”
	means: 
1. [bookmark: _Ref62055816]the legislation in Part 5 of the Finance Act 2013; and 
[bookmark: _Ref62055817]any future legislation introduced into parliament to counteract tax advantages arising from abusive arrangements to avoid national insurance contributions; 

	“Good Industry Practice”
	means the exercise of that degree of skill, diligence, prudence, risk management, quality management and foresight which would reasonably and ordinarily be expected from a skilled and experienced service provider engaged in the provision of services similar to the Services under the same or similar circumstances as those applicable to this contract, including in accordance with any codes of practice published by relevant trade associations;  

	“Governing Body”
	means in respect of any Party, the board of directors, governing body, executive team or other body having overall responsibility for the actions of that Party;

	“Governing Documents”
	means a Party’s standing orders, scheme of delegation, and standing financial instructions, as may be updated, replaced, or superseded from time to time;

	“Guidance”
	means any applicable guidance, direction or determination and any policies, advice or industry alerts which apply to the Services, to the extent that the same are published and publicly available or the existence or contents of them have been notified to the Provider by HEE and/or have been published and/or notified to the Provider by the Department of Health and Social Care, NHS England / Improvement, the Medicines and Healthcare Products Regulatory Agency, the European Medicine Agency, the Cabinet Office, HM Treasury, the Care Quality Commission and/or any other regulator or competent body;

	“Halifax Abuse Principle”
	means the principle explained in the CJEU Case C-255/02 Halifax and others; 

	“HEE Materials”
	means all documents, information, items and materials in any form, whether owned by HEE or a third party, which are provided by HEE to the Provider in connection with the Services;

	“HEE Representative”
	means either a Regional Director, National Director, regional manager and/or a national manager of HEE;

	“HEE Quality Framework”
	means the multi-professional education and training quality framework published by HEE in April 2016 and as amended thereafter from time to time, measuring the quality of education and training across learning environments in England;

	"HM Government Cyber Essentials Scheme"
	means the HM Government Cyber Essentials Scheme as further defined in the documents relating to this scheme published at: 
https://www.gov.uk/government/publications/cyber-essentials-scheme-overview;

	“HRA”
	means the Human Rights Act 1998;

	“Immediate Action Plan”
	means a plan setting out immediate actions to be undertaken by the Provider to protect the safety of Services to Learners, Service Users, the public and/or Staff;

	“Implementation Requirements”
	0. [bookmark: _Ref62055818]means HEE’s implementation and mobilisation requirements (if any), as may be set out in the Service Specification which the Provider must comply with as part of implementing the Services;

	“Insolvency Event”
	means the occurrence of any of the following events in respect of the Provider: (i) the Provider being, or being deemed for the purposes of any applicable Laws or Guidance to be, unable to pay its debts or insolvent; (ii) the Provider admitting its inability to pay its debts as they fall due; (iii) the value of the Provider’s assets being less than its liabilities taking into account contingent and prospective liabilities; (iv) the Provider suspending payments on any of its debts or announces an intention to do so; (v) by reason of actual or anticipated financial difficulties, the Provider commencing negotiations with creditors generally with a view to rescheduling any of its indebtedness; (vi) a moratorium is declared in respect of any of the Provider’s indebtedness; (vii) the suspension of payments, a moratorium of any indebtedness, winding-up, dissolution, administration, (whether out of court or otherwise) or reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) of the Provider;  (viii) a composition, assignment or arrangement with any creditor of any member of the Provider; (ix) the appointment of a liquidator, trustee in bankruptcy, judicial custodian, compulsory manager, receiver, administrative receiver, administrator or similar officer (in each case, whether out of court or otherwise) in respect of the Provider or any of its assets; (x) a resolution of the Provider or its directors is passed to petition or apply for the Provider’s winding-up or administration; (xi) the Provider’s directors giving written notice of their intention to appoint a liquidator, trustee in bankruptcy, judicial custodian, compulsory manager, receiver, administrative receiver, or administrator (whether out of court of otherwise); or (xii) if the Provider suffers any event analogous to the events set out in (i) to (xi) of this definition in any jurisdiction in which it is incorporated or resident;

	“Intellectual Property Rights”
	means all patents, copyright, design rights, registered designs, trade marks, know-how, database rights, confidential formulae and any other intellectual property rights and the rights to apply for patents and trade marks and registered designs; 

	“JI Report”
	means a report detailing the findings and outcomes of a Joint Investigation;

	“Joint Investigation”
	means an investigation into the matters referred to in a Contract Performance Notice in accordance with clause 29;

	“KPI”
	means the key performance indicators as set out in Schedule 3;

	“Law”
	[bookmark: _Ref442453552]means any applicable legal requirements including, without limitation:
(a) [bookmark: _Ref62055819][bookmark: _Ref442453553]any applicable statute or proclamation, delegated or subordinate legislation, bye-law, order, regulation or instrument as applicable in England and Wales;  
(b) [bookmark: _Ref442453554]any European Union obligation, directive, regulation, decision, law or right (including any such obligations, directives, regulations, decisions, laws or rights that are incorporated into the law of England and Wales or given effect in England and Wales by any applicable statute, proclamation, delegated or subordinate legislation, bye-law, order, regulation or instrument) retained in UK law following the exit of the UK from the European Union;
(c) [bookmark: _Ref442453556]any applicable judgment of a relevant court of law which is a binding precedent in England and Wales;
(d) [bookmark: _Ref442453557]requirements set by any regulatory body as applicable in England and Wales;
(e) [bookmark: _Ref442453558][bookmark: _Ref62055820]any relevant code of practice as applicable in England and Wales; and
(f) [bookmark: _Ref62055821]any relevant collective agreement and/or international law provisions (to include, without limitation, as referred to in (a) to (f) above);

	“Learner”
	means those individuals enrolled on a Programme of education / training to be supplied pursuant to this contract by the Provider as part of the Services;

	“Lead Employer”
	means a third party whom it is agreed will act as employer of Staff or Learners;

	“Local Counter Fraud Specialist”
	the accredited local counter fraud specialist nominated by HEE;

	“Long Stop Date”
	means the date 3 months following the Services Commencement Date;

	“Losses”
	means all damage, loss, liabilities, claims, actions, costs, expenses (including the cost of legal and/or professional services) proceedings, demands and charges whether arising under statute, contract or at common law as set out in clause 13.1 of this contract;

	“National Director”
	means a person with delegated authority from HEE to act for and on behalf of HEE on a national basis;

	“NHS”
	means the National Health Service;

	“NHS Brand”
	means the name and logo of the NHS and any other names, logos and graphical presentations as held by the Secretary of State required to be used in connection with the provision of the Services;

	“NHS Branding Guidelines”
	means NHS brand policy and guidelines, as revised, updated or re-issued from time to time by NHS England and/or the Department of Health and Social Care, and which are available on the NHS England webpage (as may be updated or superseded from time to time);

	“NHSCFA”
	means the NHS Counter Fraud Authority, the special health authority charged with identifying, investigating and preventing fraud and other economic crime within the NHS and the wider health group;

	“Occasion of Tax Non-Compliance”
	means: 
1. [bookmark: _Ref62055822]any tax return of the Provider submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of: 
[bookmark: _Ref62055823]a Relevant Tax Authority successfully challenging the Provider under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle; 
[bookmark: _Ref62055824]the failure of an avoidance scheme which the Provider was involved in, and which was, or should have been, notified to a Relevant Tax Authority under the DOTAS or any equivalent or similar regime; and/or 
[bookmark: _Ref62055825]any tax return of the Provider submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise, on or after 1 April 2013, to a criminal conviction in any jurisdiction for tax related offences which is not spent at the Effective Date or to a civil penalty for fraud or evasion; 

	“Party”
	means HEE or the Provider as appropriate and Parties means both HEE and the Provider; 

	“Personal Data”
	shall have the same meaning as set out in the Data Protection Legislation; 

	“Personal Data Breach”
	shall have the same meaning as set out in the Data Protection Legislation;

	“Policies”
	means the policies, rules and procedures of HEE as provided to the Provider from time to time; 

	“Premises and Locations”
	has the meaning given under clause 6.1;

	“Process”
	shall have the same meaning as set out in the Data Protection Legislation. Processing and Processed shall be construed accordingly; 

	“Processor”
	[bookmark: _Ref442453509]shall have the same meaning as set out in the Data Protection Legislation;

	“Programme”
	any programme as identified in Schedule 1;

	“Protective Measures”
	means appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of such measures adopted by it;

	“Provider”
	means the supplier named at the top of this contract on the first page;

	“Provider Outputs” 
	means any output of the Services to be provided by the Provider to HEE as specified in Schedule 1 and any other documents, products and materials provided by the Provider to HEE in relation to the Services;

	“Previous Contract”
	means a contract between HEE and the Provider for the delivery of services which are the same or substantially the same as the Services, the term of which immediately precedes the Term;

	“Provider Personnel”
	means any employee, agent, consultant and/or contractor of the Provider or Sub-contractor who is either partially or fully engaged in the performance of the Services;

	“Provider Representative”
	means such person with delegated authority to act on behalf of the Provider as notified by the Provider to HEE from time to time in accordance with clause 9;

	“Purchase Order”
	means the purchase order required by HEE’s commercial governance systems (if applicable); 

	“Quality and Performance Requirements”
	means the requirements set out in Schedule 3;

	“Regional Director”
	means the person with delegated authority from HEE to act for and on behalf of HEE within any given Region;

	“Region”
	means any one or more of the seven (7) HEE geographical regions which are set out as follows: (i) Midlands, (ii) East of England, (iii) London, (iv) North East and Yorkshire, (v) North West, (vi) South East, (vii) South West;

	“Relevant Tax Authority”
	means HM Revenue and Customs, or, if applicable, a tax authority in the jurisdiction in which the Provider is established; 

	“Remedial Action Plan”
	means a plan to rectify a breach of or performance failure under this contract (or, where appropriate, a Previous Contract  in accordance with the terms of such Previous Contract), specifying actions and improvements required, dates by which they must be achieved and consequences for failure to do so, as further described in clause 30;

	“Residual Contract Period”
	means the period after this contract expires or is terminated in accordance with its terms, during which the Provider is required (pursuant to the provisions of clauses 16.3 and 16.4 of this contract) to complete the Programme of education / training of Learners enrolled on such Programmes of education / training under this contract and all other relevant activity;

	“Review Meeting”
	means a meeting to be held in accordance with clause 37 at the intervals set out in clause 37 or as otherwise requested in accordance with clause 37;

	“Service User”
	means a patient or service user for whom a Provider has statutory responsibility;

	“Services”
	means the services set out in Part 2 of Schedule 1 of this contract and including, without limitation, Part 1 of Schedule 1 which sets out the requirements of HEE as issued to tenderers as part of the procurement process and the Provider’s response to these requirements;

	“Services Commencement Date”
	means the date delivery of the Services shall commence as specified in Schedule 1 (Service Specification and Tender Submissions). If no date is specified in Schedule 1 (Service Specification and Tender Submissions) this date shall be the Commencement Date; 

	“Service Development and Improvement Plan or SDIP”
	means an agreed plan setting out improvements to be made by the Provider to the Services (which may comprise or include any Remedial Action Plan agreed in relation to a Previous Contract);

	“Services Information”
	means information concerning the Services as may be reasonably requested by HEE and supplied by the Provider to HEE in accordance with clause 19 of this contract;

	“Service Specification” 
	means the information set out in Part 2 of Schedule 1;

	“Staff”
	means all persons employed or engaged by the Provider to perform its obligations under this contract including any Sub-contractors and person employed or engaged by such Sub-contractors; 

	“Sub-contract”
	means any sub-contract entered into by the Provider or by any Sub-contractor of any level for the purpose of the performance of any obligation on the part of the Provider under this contract;

	“Sub-contractor”
	means any sub-contractor, whether of the Provider itself or at any further level of sub-contracting, under any Sub-contract;

	“Term”
	means the term set out in clause 2.1;

	“Termination Notice”
	means a written notice of termination given by one Party to the other notifying the Party receiving the notice of the intention of the Party giving the notice to terminate this contract on a specified date and setting out the grounds for termination;

	“Third Party Body”
	has the meaning given under clause 9.11 of this contract; 

	“UK GDPR”
	means Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, as it forms part of the law of England and Wales, Scotland and Northern Ireland by virtue of section 3 of the European Union (Withdrawal) Act 2018 and as amended or supplemented from time to time by UK law

	“VAT”
	means value added tax chargeable under the Value Added Tax Act 1994 or any similar, replacement or extra tax; 

	“WRES”
	means the NHS Workforce Race Equality Standard.


1.2 [bookmark: _Toc312422902][bookmark: a626713]Clause, Schedule and paragraph headings shall not affect the interpretation of this contract.
1.3 [bookmark: a1012957]A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
1.4 [bookmark: a342308]The Schedules form part of this contract and shall have effect as if set out in full in the body of this contract. Any reference to this contract includes the Schedules.
1.5 [bookmark: a584655]A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.
1.6 [bookmark: a424483]Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
1.7 [bookmark: _Ref62055826][bookmark: a265768]Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders. 
1.8 [bookmark: a1020096]This contract shall be binding on, and endure to the benefit of, the parties to this contract and their respective personal representatives, successors and permitted assigns, and references to any Party shall include that Party's personal representatives, successors and permitted assigns.
1.9 [bookmark: a819425]A reference to any guidance or policy is a reference to it as amended, superseded, or replaced from time to time.
1.10 A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
1.11 [bookmark: a342811]A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
1.12 [bookmark: _Ref62055827][bookmark: a418012]Unless the context otherwise requires, any reference to European Union law that is directly applicable or directly effective in the UK at any time is a reference to it as it applies in England and Wales from time to time including as retained, amended, extended, re-enacted or otherwise given effect on or after 11pm on 31 January 2020. 
1.13 [bookmark: a772655][bookmark: _Ref62055828]A reference to writing or written includes either letter or email only.
1.14 [bookmark: a206465]Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.
1.15 [bookmark: a514745]A reference to this contract or to any other contract or document referred to in this contract is a reference of this contract or such other contract or document, in each case as varied from time to time.
1.16 [bookmark: a831823]References to clauses and Schedules are to the clauses and Schedules of this contract and references to paragraphs are to paragraphs of the relevant Schedule.
1.17 [bookmark: a639559]Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
[bookmark: a783603][bookmark: _Toc46736802][bookmark: _Toc48603693][bookmark: _Toc53650097][bookmark: _Ref54797757][bookmark: _Toc71040684][bookmark: _Toc71042779][bookmark: a445846][bookmark: OLE_LINK3][bookmark: OLE_LINK4]Commencement and duration
[bookmark: _Ref62055829]This contract shall commence on the Commencement Date and shall continue, unless terminated earlier in accordance with clause 15, or until the Expiry Date when this contract shall terminate automatically without notice (the “Term”). 
[bookmark: _Ref62055830][bookmark: _Hlk54803861]The Term may be extended in accordance with Schedule 1 provided the Services have commenced before the Long Stop Date. The Term shall include the Initial Term and, where applicable, any Extended Term agreed between the Parties in accordance with Schedule 1.
[bookmark: a552176][bookmark: _Ref62055831]The Provider shall provide or procure the provision of the Services to HEE from the Services Commencement Date as specified in Schedule 1.
[bookmark: _Ref62055832]For the avoidance of doubt, there is no automatic roll-over of this contract on expiry or termination of the Term.
[bookmark: _Ref62055833]Where this contract is used to facilitate an initial pilot project, the contract shall not be extended in accordance with clause 2.2 and Schedule 1.
[bookmark: _Ref62055834]The Parties acknowledge that the Staff of the Provider (and the Provider) are not acting as agents of HEE when carrying out the Services.
[bookmark: _Ref358208521][bookmark: _Ref327985379][bookmark: _Toc46736805][bookmark: _Toc48603695][bookmark: _Toc53650099][bookmark: _Ref62055835][bookmark: _Toc71040685][bookmark: _Toc71042780]Provider’s warranties
[bookmark: _Ref62055836]The Provider warrants, represents and undertakes that:
[bookmark: _Ref62055837]it has full power and authority to enter into this contract and to deliver the Services, and that all necessary approvals and consents have been obtained and are in full force and effect;
[bookmark: _Ref62055838]the execution of this contract does not and shall not contravene or conflict with its Governing Documents or any legal obligations (including under contract) to which it is subject;
[bookmark: _Ref62055839]it is a properly constituted entity and it is fully empowered by the terms of its constitutional documents to enter into and to carry out its obligations under this contract and the documents referred to in this contract;
[bookmark: _Ref62055840]any information provided by the Provider is in all material respects accurate and not misleading, and since its provision there has not been any material change to that information or to the Provider’s position or developments that would have adversely affected the decision of a reasonable public sector funder to fund the Services substantially on the terms of this contract;
[bookmark: _Ref62055841]to the best of its knowledge, nothing shall have, or is likely to have, a material adverse effect on its ability to deliver the Services (assuming receipt of the Funding); and it has, and shall maintain, adequate insurances in respect of the Services;
[bookmark: _Ref62055842]unless otherwise set out in the Services and/or as otherwise agreed in writing by the Parties, it has and/or shall procure all resources, equipment, consumables and other items and facilities required to provide the Services;
[bookmark: _Ref62055843]receipt of the Services by or on behalf of HEE and use of the Provider Outputs or of any other item or information supplied or made available to HEE as part of the Services will not infringe any third party rights, to include without limitation any Intellectual Property Rights;
[bookmark: _Ref62055844]it has and shall maintain a properly documented system of quality controls and processes covering all aspects of its obligations under this contract and/or under Law and/or Guidance and shall at all times comply with such quality controls and processes; 
[bookmark: _Ref62055845]it shall not make any significant changes to its system of quality controls and processes in relation to the Services without notifying HEE in writing at least twenty one (21) Business Days in advance of such change (such notice to include the details of the consequences which follow such change being implemented);
[bookmark: _Ref62055846]without prejudice to any specific notification requirements set out in this contract, it will promptly notify HEE of any health and safety hazard which has arisen, or the Provider is aware may arise, in connection with the performance of the Services and take such steps as are reasonably necessary to ensure the health and safety of persons likely to be affected by such hazards;
[bookmark: _Ref62055847]unless otherwise confirmed by HEE in writing (to include, without limitation, as part of the Service Specification), it will ensure that any products purchased by the Provider partially or wholly for the purposes of providing the Services will comply with requirements five (5) to eight (8), as set out in Annex 1 of the Cabinet Office Procurement Policy Note - Implementing Article 6 of the Energy Efficiency Directive (Action Note 07/14 3rd June 2014) (as supplemented by  procurement policy note 01/15: implementing Energy Efficiency Directive article 6: further information), to the extent such requirements apply to the relevant products being purchased;
[bookmark: _Ref62055848]it shall at all times conduct its business in a manner that is consistent with any anti-slavery policy of HEE and shall provide to HEE any reports or other information that HEE may request as evidence of the Provider’s compliance with this;
[bookmark: _Ref62055849]it will fully and promptly respond to all requests for information and/or requests for answers to questions regarding this contract, the provision of the Services, any complaints and any Disputes at the frequency, in the timeframes and in the format as requested by HEE from time to time (acting reasonably);
[bookmark: _Ref62055850]all information included within the Provider’s responses to any documents issued by HEE as part of the procurement relating to the award of this contract (to include, without limitation, as referred to in the Schedules) and all accompanying materials is accurate;
[bookmark: _Ref62055851]all necessary actions to authorise the execution of and performance of its obligations under this contract have been taken before such execution;
[bookmark: _Ref62055852]there are no pending or threatened actions or proceedings before any court or administrative agency which would materially adversely affect the financial condition, business or operations of the Provider;
[bookmark: _Ref62055853]there are no material agreements existing to which the Provider is a party which prevents the Provider from entering into or complying with this contract; 
[bookmark: _Ref62055854]it has and will continue to have the capacity, funding and cash flow to meet all its obligations under this contract; 
[bookmark: _Ref62055855]it has satisfied itself as to the nature and extent of the risks assumed by it under this contract and has gathered all information necessary to perform its obligations under this contract and all other obligations assumed by it;
[bookmark: _Ref62055856]all information, data and other records and documents required by HEE as set out in the Services shall be submitted to HEE in the format and in accordance with any timescales set out in the Schedules;
[bookmark: _Ref62055857]it shall comply with the eProcurement Guidance as it may apply to the Provider and shall carry out all reasonable acts required of the Provider to enable HEE to comply with such eProcurement Guidance, to the extent the same applies to HEE;
[bookmark: _Ref62055858]as at the Commencement Date, it has notified HEE in writing of any Occasions of Tax Non-Compliance or any litigation that it is involved in that is in connection with any Occasions of Tax Non-Compliance. If, at any point during the Term, an Occasion of Tax Non-Compliance occurs, the Provider shall: 
(i) [bookmark: _Ref62055859]notify HEE in writing of such fact within five (5) Business Days of its occurrence; and promptly provide to HEE: 
(A) [bookmark: _Ref62055860]details of the steps which the Provider is taking to address the Occasion of Tax Non-Compliance and to prevent the same from recurring, together with any mitigating factors that it considers relevant; and 
(B) [bookmark: _Ref62055861]such other information in relation to the Occasion of Tax Non-Compliance as HEE may reasonably require;
[bookmark: _Ref62055862]it will inform HEE in writing immediately within one (1) Business Day upon becoming aware that any of the warranties set out have been breached or there is a risk that any warranties may be breached.
[bookmark: _Ref62055863]Any warranties provided under this contract are both independent and cumulative and may be enforced independently or collectively at the sole discretion of the enforcing Party. 
[bookmark: a109998][bookmark: _Toc46736806][bookmark: _Toc48603696][bookmark: _Toc53650100][bookmark: _Toc71040686][bookmark: _Toc71042781]Provider's responsibilities 
[bookmark: a747514]The Provider shall manage and supply the Services in accordance with this contract in all material respects.
[bookmark: a459118]The Provider shall meet the Milestones specified in Schedule 1.
[bookmark: a324306]The Provider shall appoint a manager for the Services, such person as identified in Schedule 1. That person shall have authority to contractually bind the Provider on all matters relating to the Services. The Provider shall use all reasonable endeavours to ensure that the same person acts as the Provider's manager throughout the term of this contract, but may replace that person from time to time where reasonably necessary in the interests of the Provider's business.
[bookmark: _Ref62055864]The Provider shall ensure they attend and prepare as necessary for any Review Meetings convened under clause 37 of this contract, and shall acknowledge a request from HEE to hold a Review Meeting or an Extra-ordinary Review Meeting within three (3) Business Days.  
[bookmark: _Ref62055865]The Provider shall provide the Services:
[bookmark: _Ref62055866]in accordance with the terms of this contract;
[bookmark: _Ref62055867]with all due skill care and diligence using appropriately experienced, qualified and trained personnel; 
[bookmark: _Ref62055868]in accordance with Good Industry Practice and more particularly the HEE Quality Framework; 
[bookmark: _Ref62055869]in accordance with regulatory requirements of any Regulator in respect of the Services;
[bookmark: _Ref62055870]in compliance with applicable Laws and Guidance (including the holding and maintaining of all necessary licences, authorisations  consents, accreditations, and permissions in order to ensure compliance in all respects with its obligations under this contract); 
[bookmark: _Ref62055871]using all reasonable endeavours to ensure that it does not do, and to procure that none of its employees, directors, officers or agents does, anything that may damage the name, reputation or goodwill of HEE or the NHS in any material respect; and
[bookmark: _Ref62055872]in a manner which does not infringe the Intellectual Property Rights of any third party.
[bookmark: _Ref62055873]The Provider shall ensure invoices are sent to HEE in a timely fashion, in accordance with Schedule 2.
[bookmark: _Ref503953076][bookmark: _Ref62055874]The Provider shall comply with the Implementation Requirements in accordance with any timescales as may be set out in Schedule 1.
[bookmark: _Ref62055875]The Provider shall comply fully with its obligations set out in this contract, including without limitation any KPIs in Schedule 3 and all obligations contained in this contract in relation to the quality, performance, characteristics, supply and delivery of the Services.
[bookmark: _Ref62055876]If the Services, or any part of them, are regulated by any Regulator, the Provider shall ensure that at the Commencement Date in clause 2 it has in place all relevant registrations and shall maintain such registrations during the Term.  
[bookmark: _Ref62055877]The Provider shall notify HEE in writing within two (2) Business Days of any changes to such registration or any other matter relating to its registration that would affect the delivery or the quality of Services.  
[bookmark: _Ref62055878]The Provider shall notify HEE in writing within two (2) Business Days of the Provider becoming aware of any such failure:
[bookmark: _Ref62055879]of any pending inspection of the Services, or any part of them, by a Regulator immediately upon the Provider becoming aware of such inspection; and
[bookmark: _Ref62055880]of the Services, or any part of them, to meet the quality standards required by a Regulator.
This shall include without limitation any informal feedback received during or following an inspection raising concerns of any nature regarding the provision of the Services.
[bookmark: _Ref62055881]Following any inspection of the Services, or any part of them, by a Regulator, the Provider shall provide HEE with a copy of any report, or other communication published or provided by the relevant Regulator, within two (2) Business Days, in relation to the provision of the Services.   
[bookmark: _Ref62055882]Upon receipt of notice, or any report or communication pursuant to this clause 4, HEE shall be entitled to request further information from the Provider and/or a meeting with the Provider, and the Provider shall cooperate fully with any such request.
[bookmark: _Ref62055883]The Provider shall ensure that its Provider Representative informs HEE Representative in writing within forty eight (48) hours upon:
[bookmark: _Ref62055884]becoming aware that any serious incidents requiring investigation and/or notifiable accidents have occurred; or 
[bookmark: _Ref62055885]the Provider Representative having reasonable cause to believe any serious incidents and/or notifiable accidents requiring investigation have occurred.  
[bookmark: _Ref62055886]The Provider shall ensure that the Provider Representative informs HEE Representative in writing within forty eight (48) hours of all other incidents and/or accidents that have or may have an impact on the Services.
[bookmark: _Ref62055887]The Provider shall be relieved from its obligations under this contract to the extent that it is prevented from complying with any such obligations due to any acts, omissions or defaults of HEE. To qualify for such relief, the Provider must notify HEE promptly (and in any event within five (5) Business Days) in writing of the occurrence of such act, omission, or default of HEE together with the potential impact on the Provider’s obligations.
[bookmark: _Ref62055888]Subject to the requirements of this contract and any Law, the Provider shall be entirely responsible for the employment and conditions of service of Staff. The Provider shall ensure that such conditions of employment are consistent with its obligations under this contract. 
[bookmark: _Ref62055889]The Provider will at all times during the contract employ a sufficient number of appropriately trained, qualified, experienced and skilled Staff to ensure that it complies with its obligations under this contract.  This will include, but not be limited to, the Provider providing a sufficient reserve of trained and competent Staff to provide the Services during Staff holidays or absence. 
[bookmark: _Ref62055890]The Provider shall use reasonable endeavours to ensure the continuity of all Staff in the provision of the Services and, where any member of Staff is designated as key to the provision of the Services as set out in the Schedule 1 or as otherwise agreed between the Parties in writing, any redeployment and/or replacement of such member of Staff by the Provider shall be subject to the prior written approval of HEE, such approval not to be unreasonably withheld or delayed.
[bookmark: _Ref62055891]The Provider shall ensure that all Staff are aware of, and at all times comply with, the contract.
[bookmark: _Ref62055892]The Provider shall:
[bookmark: _Ref62055893]employ only those Staff who are careful, skilled and experienced in the duties required of them;
[bookmark: _Ref62055894]ensure that every member of Staff is properly and sufficiently trained and instructed;
[bookmark: _Ref62055895]ensure all Staff have the qualifications to carry out their duties;
[bookmark: _Ref62055896]maintain throughout the Term all appropriate licences and registrations with any relevant bodies (at the Provider’s expense) in respect of the Staff; and
[bookmark: _Ref62055897]ensure all Staff comply with such registration, continuing professional development and training requirements or recommendations appropriate to their role including those from time to time issued by the Department of Health and Social Care or any relevant Regulator or any industry body in relation to such Staff. 
[bookmark: _Ref54797789]The Provider shall not deploy in the provision of the Services any person who has suffered from, has signs of, is under treatment for, or who is suffering from any medical condition which is known to, or does potentially, place the health and safety of HEE’s staff, Learners, Service Users or visitors at risk unless otherwise agreed in writing with HEE. 
[bookmark: _Ref62055898]The Provider shall ensure that all potential Staff or persons performing any of the Services during the Term who may reasonably be expected in the course of performing any of the Services under this contract to have access to or come into contact with children or other vulnerable persons and/or have access to or come into contact with persons receiving health care services:
[bookmark: _Ref62055899]are questioned concerning their Convictions; and
[bookmark: _Ref62055900]obtain appropriate disclosures from the Disclosure and Barring Service (or other appropriate body) as required by Law and/or the Policies before the Provider engages the potential staff or persons in the provision of the Services.  
[bookmark: _Ref62055901]The Provider shall take all necessary steps to ensure that such potential staff or persons obtain standard and enhanced disclosures from the Disclosure and Barring Service (or other appropriate body) and shall ensure all such disclosures are kept up to date.  The obtaining of such disclosures shall be at the Provider’s cost and expense. 
[bookmark: _Ref62055902]The Provider shall ensure that no person is employed or otherwise engaged in the provision of the Services without HEE’s prior written consent if:
[bookmark: _Ref62055903]the person has disclosed any Convictions upon being questioned about their Convictions; 
[bookmark: _Ref62055904]the person is found to have any Convictions following receipt of standard and/or enhanced disclosures from the Disclosure and Barring Service (or other appropriate body); or
[bookmark: _Ref62055905]the person fails to obtain standard and/or enhanced disclosures from the Disclosure and Barring Service (or other appropriate body) upon request by the Provider.
[bookmark: _Ref54797795]The Provider shall ensure where the Services are or include regulated activities as defined by the Safeguarding Vulnerable Groups Act 2006 the Provider:
[bookmark: _Ref62055906]warrants that it shall comply with all requirements placed on it by the Safeguarding Vulnerable Groups Act 2006;
[bookmark: _Ref62055907]warrants that at all times it has and will have no reason to believe that any member of Staff is barred in accordance with the Safeguarding Vulnerable Groups Act 2006; and
[bookmark: _Ref62055908]shall ensure that no person is employed or otherwise engaged in the provision of the Services if that person is barred from carrying out, or whose previous conduct or records indicate that they would not be suitable to carry out, any regulated activities as defined by the Safeguarding Vulnerable Groups Act 2006 or may present a risk to Learners or any other person.
[bookmark: _Ref62055909]The Provider shall ensure that HEE is kept advised at all times of any member of Staff who, subsequent to their commencement of employment as a member of Staff receives a Conviction or whose previous Convictions become known to the Provider or whose conduct or records indicate that they are not suitable to carry out any regulated activities as defined by the Safeguarding Vulnerable Groups Act 2006 or may present a risk to Learners, Service Users, or any other person.  The Provider shall only be entitled to continue to engage or employ such member of Staff with HEE’s written consent and with such safeguards being put in place as HEE may reasonably request.  Should HEE withhold consent the Provider shall remove such member of Staff from the provision of the Services forthwith. 
[bookmark: _Ref62055910]The Provider shall immediately provide to HEE any information that HEE reasonably requests to enable HEE to satisfy itself that the obligations set out in this clause 4 have been met. 
[bookmark: _Ref62055911]HEE may at any time request that the Provider remove and replace any member of Staff from the provision of the Services, provided always that HEE will act reasonably in making such a request.  Prior to making any such request HEE shall raise with the Provider HEE’s concerns regarding the member of Staff in question with the aim of seeking a mutually agreeable resolution.  HEE shall be under no obligation to have such prior discussion should HEE have concerns regarding Learner or Service User safety.
[bookmark: _Ref62055912]The relationship of the Provider to HEE will be that of independent contractor and nothing in this contract shall render the Provider (or any of its Staff) an employee, worker, agent, partner or member of HEE and the Provider shall not hold itself out as such.  This contract constitutes a contract for the provision of services and not a contract of employment and accordingly the Provider shall be fully responsible for and shall indemnify HEE for and in respect of:
[bookmark: _Ref62055913]any income tax, national insurance and social security contributions and any other liability, deduction, contribution, assessment or claim arising from or made in connection with the performance of the Services. The Provider shall further indemnify HEE against all reasonable costs, expenses and any penalty, fine or interest incurred or payable by HEE in connection with or in consequence of any such liability, deduction, contribution, assessment or claim; and
[bookmark: _Ref62055914]any liability arising from any employment-related claim or any claim based on worker status (including reasonable costs and expenses) brought by the Provider (or a member of its Staff) against HEE arising out of or in connection with the provision of the Services.
[bookmark: _Ref62055915]Unless otherwise confirmed by HEE in writing, the Provider shall ensure full compliance (to include with any implementation timelines) with any Guidance issued by the Department of Health and Social Care and/or any requirements and/or Policies issued by HEE (to include as may be set out as part of any procurement documents leading to the award of this contract) in relation to the adoption of, and compliance with, any scheme or schemes to verify the credentials of Provider Representatives that visit NHS premises. 
[bookmark: _Ref62055916]Once compliance with any notified implementation timelines has been achieved by the Provider, the Provider shall, during the Term, maintain the required level of compliance in accordance with any such Guidance, requirements and Polices.
[bookmark: _Ref62055917]The Provider shall use reasonable endeavours to ensure its Business Continuity Plan operates effectively alongside HEE’s business continuity plan where relevant to the provision of the Services. The Provider shall also ensure that its Business Continuity Plan complies on an ongoing basis with any specific business continuity requirements as may be set out in the Service Specification.
[bookmark: _Ref62055918]Throughout the Term, the Provider will ensure its Business Continuity Plan provides for continuity during a Business Continuity Event.  The Provider confirms and agrees such Business Continuity Plan details and will continue to detail robust arrangements that are reasonable and proportionate to:
[bookmark: _Ref62055919]the criticality of this contract to HEE; and
[bookmark: _Ref62055920]the size and scope of the Provider’s business operations, 
regarding continuity of the provision of the Services during and following a Business Continuity Event. 
[bookmark: _Ref62055921]The Provider shall test its Business Continuity Plan at reasonable intervals, and in any event no less than once every twelve (12) months or such other period as may be agreed between the Parties taking into account the criticality of this contract to HEE and the size and scope of the Provider’s business operations. The Provider shall promptly provide to HEE, at HEE’s written request and within ten (10) Business Days, copies of its Business Continuity Plan, reasonable and proportionate documentary evidence that the Provider tests its Business Continuity Plan in accordance with the requirements of this contract and reasonable and proportionate information regarding the outcome of such tests.  
[bookmark: _Ref62055922]The Provider shall provide to HEE a copy of any updated or revised Business Continuity Plan within ten (10) Business Days of any material update or revision to the Business Continuity Plan. 
[bookmark: _Ref62055923]HEE may suggest reasonable and proportionate amendments to the Provider regarding the Business Continuity Plan at any time. Where the Provider, acting reasonably, deems such suggestions made by HEE to be relevant and appropriate, the Provider will incorporate into the Business Continuity Plan all such suggestions made by HEE in respect of such Business Continuity Plan.  Should the Provider not incorporate any suggestion made by HEE into such Business Continuity Plan it will explain the reasons for not doing so to HEE. 
[bookmark: _Ref62055924]Should a Business Continuity Event occur at any time, the Provider shall implement and comply with its Business Continuity Plan and provide regular written reports to HEE on such implementation.
[bookmark: _Ref62055925]During and following a Business Continuity Event, the Provider shall use reasonable endeavours to continue to provide the Services in accordance with this contract. 
[bookmark: a806875][bookmark: _Toc46736807][bookmark: _Toc48603699][bookmark: _Toc53650103][bookmark: _Ref62055926][bookmark: _Toc71040687][bookmark: _Toc71042782]HEE’s responsibilities
[bookmark: a296308]HEE shall:
[bookmark: a422842]co-operate and adopt a partnership approach with the Provider in all matters relating to the Services;
[bookmark: a281581]appoint a manager for the Services, to work with the HEE Representative. Only the HEE Representative shall have the authority to contractually bind HEE on matters relating to the Services;
[bookmark: _Ref62055927]arrange Contract Management Meetings in accordance with clause 28;
[bookmark: _Ref62055928]arrange Review Meetings in accordance with clause 37;
[bookmark: _Ref62055929][bookmark: a662064]provide to the Provider in a timely manner all documents, information, items and materials in any form (whether owned by HEE or third party) required under Schedule 1 or otherwise reasonably required by the Provider in connection with the Services and ensure that they are accurate and complete in all material respects; 
[bookmark: _Ref62055930][bookmark: a890786]ensure any formal communication under this contract is responded to within three (3) Business Days and which includes agreement for a detailed response within a reasonable timeframe;
[bookmark: _Ref62055931][bookmark: a85642]provide the Funding in accordance with Schedule 2 on receipt of a valid invoice;
[bookmark: _Ref62055932]ensure that the Provider has access to the HEE Quality Framework;
[bookmark: _Ref62055933]engage with other relevant national bodies, government, Regulators, and arm’s length bodies to review the performance and suitability of the Provider to undertake education and training for HEE;
[bookmark: _Ref62055934]support the Provider throughout their engagement of the Services, and ensure collaborative and partnership practice is enabled for the healthcare system, with the Provider; and
[bookmark: _Ref62055935]enable, so far as reasonably possible, the sharing of best practice for all providers for the purpose of innovation and transformation of the NHS workforce, either current or future. 
[bookmark: a705476]If the Provider's performance of its obligations under this contract is prevented or delayed by any act or omission of HEE, its agents, subcontractors, consultants or employees, then, without prejudice to any other right or remedy it may have, the Provider shall be allowed a proportionate extension of time to perform its obligations equal to the delay caused by HEE.
[bookmark: _Ref62055936]HEE shall provide the Provider with any reasonable and proportionate cooperation necessary to enable the Provider to comply with its obligations under this contract. The Provider shall at all times provide reasonable advance written notification to HEE of any such cooperation necessary in circumstances where such cooperation will require HEE to plan for and/or allocate specific resources in order to provide such cooperation.
[bookmark: _Ref54797859][bookmark: _Toc71040688][bookmark: _Toc71042783]Premises, locations and access
[bookmark: _Ref54797560]The Services shall be provided at such premises and at such locations within those premises as agreed by the Parties in writing (“Premises and Locations”). 
[bookmark: _Ref62055937]Subject to the Provider and its Staff complying with all relevant policies applicable to such Premises and Locations, HEE shall (where the Premises and Locations are those of HEE) grant reasonable access to the Provider and its Staff to such Premises and Locations to enable the Provider to provide the Services. 
[bookmark: _Ref62055938]Any access granted to the Provider and its Staff under this clause 6 shall be non-exclusive and revocable. Such access shall not be deemed to create any greater rights or interest than so granted (to include, without limitation, any relationship of landlord and tenant) in the Premises and Locations. The Provider warrants that it shall carry out all such reasonable further acts to give effect to this.
[bookmark: _Ref62055939]Where it is provided for by a specific mechanism set out in Schedule 1, HEE may increase, reduce or otherwise vary the Premises and Locations in accordance with such mechanism. 
[bookmark: _Ref62055940]Any variations to the Premises and Locations where the Services are to be provided shall be agreed by the Parties in accordance with the Change Control Process. If agreement cannot be reached the matter shall be referred to, and resolved in accordance with, the Dispute Resolution Procedure. 
[bookmark: _Ref62055941][bookmark: _Toc71040689][bookmark: _Toc71042784]Cooperation with third parties
[bookmark: _Ref62055942]The Provider shall, as reasonably required by HEE, cooperate with any other service providers to HEE and/or any other third parties as may be relevant in the provision of the Services. 
[bookmark: _Ref62055943][bookmark: _Toc71040690][bookmark: _Toc71042785]Use of HEE equipment
[bookmark: _Ref62055944]Unless otherwise set out in Schedule 1 or otherwise agreed by the Parties in writing, any equipment or other items provided by HEE for use by the Provider:
[bookmark: _Ref62055945]shall be provided at HEE’s sole discretion; 
[bookmark: _Ref62055946]shall be inspected by the Provider in order that the Provider can confirm to its reasonable satisfaction that such equipment and/or item is fit for its intended use and shall not be used by the Provider until it has satisfied itself of this;
[bookmark: _Ref62055947]must be returned to HEE within any agreed timescales for such return or otherwise upon the request of HEE; and
[bookmark: _Ref62055948][bookmark: _Ref62055949]shall be used by the Provider at the Provider’s risk and the Provider shall upon written request by HEE reimburse HEE for any loss or damage relating to such equipment or other items caused by the Provider (fair wear and tear exempted). 
[bookmark: _Toc71040691][bookmark: _Toc71042786]Contract Management
[bookmark: _Ref62055950]The Provider shall appoint and retain a Provider Representative and HEE shall appoint and retain a HEE Representative who shall be the primary point of contact for the other Party in relation to matters arising from this contract.  
[bookmark: _Ref62055951]Should either the HEE Representative or the Provider Representative be replaced, the Party replacing the HEE Representative or the Provider Representative (as applicable) shall promptly inform the other Party in writing of the name and contact details for the new HEE Representative or Provider Representative.  Any HEE Representative or the Provider Representative appointed shall be of sufficient seniority and experience to be able to make decisions on the day to day operation of the contract.   
[bookmark: _Ref62055952]The Provider confirms and agrees that it will be expected to work closely and cooperate fully with the HEE Representative. 
[bookmark: _Ref62055953]Each Party shall ensure that its representatives (to include, without limitation, the HEE Representative and the Provider Representative) shall, attend Review Meetings in accordance with clause 37. 
[bookmark: _Ref62055954]Each Party shall ensure that those attending such meetings have authority to make decisions regarding the day to day operation of the contract.  
[bookmark: _Ref62055955]Ten (10) Business Days prior to each Review Meeting the Provider shall provide a written contract management report to HEE regarding the provision of the Services and the operation of this contract. Unless otherwise agreed by the Parties in writing, such contract management report shall contain: 
[bookmark: _Ref62055956]details of the performance of the Provider when assessed in accordance with the KPIs in Schedule 3;
[bookmark: _Ref62055957]details of any complaints, their nature and the way in which the Provider has responded to such complaints since the last review meeting written report; 
[bookmark: _Ref62055958]the information specified in the Services; 
[bookmark: _Ref62055959]a status report in relation to the implementation of any current Remedial Action Plan by either Party; and
[bookmark: _Ref62055960]such other information as reasonably required by HEE.
[bookmark: _Ref62055961]Unless specified otherwise in the Services, HEE shall take minutes of each Review Meeting and shall circulate draft minutes to the Provider within five (5) Business Days following such Review Meeting.  
[bookmark: _Ref62055962]The Provider shall inform HEE in writing of any suggested amendments to the minutes within five (5) Business Days of receipt of the draft minutes. 
[bookmark: _Ref62055963]If the Provider does not respond to HEE within such five (5) Business Days the minutes will be deemed to be approved.  
[bookmark: _Ref62055964]Where there are any differences in interpretation of the minutes, the Parties will use their reasonable endeavours to reach agreement.  If agreement cannot be reached the matter shall be referred to, and resolved in accordance with, the Dispute Resolution Procedure. 
[bookmark: _Ref54878074]The Provider shall provide such management information as HEE may request from time to time within five (5) Business Days of the date of the request. The Provider shall supply the management information to HEE in such form as may be specified by HEE and, where requested to do so, the Provider shall also provide such management information to another Contracting Authority, whose role it is to analyse such management information in accordance with UK government policy (to include, without limitation, for the purposes of analysing public sector expenditure and planning future procurement activities) (“Third Party Body”). 
[bookmark: _Ref62055965]The Provider confirms and agrees that HEE may itself provide the Third Party Body with management information relating to the Services purchased, any Funding provided under this contract, and any other information relevant to the operation of this contract.
[bookmark: _Ref54797892]Upon receipt of management information supplied by the Provider to HEE and/or the Third Party Body, or by HEE to the Third Party Body, the Parties hereby consent to the Third Party Body and HEE:
[bookmark: _Ref62055966]storing and analysing the management information and producing statistics; and
[bookmark: _Ref62055967]sharing the management information or any statistics produced using the management information with any other Authority.
[bookmark: _Ref62055968]If the Third Party Body and/or HEE shares the management information or any other information provided under clause 9.13, any Authority receiving the management information shall, where such management information is subject to obligations of confidence under this contract and such management information is provided direct by HEE to such Authority, be informed of the confidential nature of that information by HEE and shall be requested by HEE not to disclose it to anybody that is not an Authority (unless required to do so by Law). 
[bookmark: _Ref62055969]HEE may make changes to the type of management information which the Provider is required to supply and shall give the Provider at least one (1) month’s written notice of any changes.
[bookmark: _Ref62055970][bookmark: _Toc71040692][bookmark: _Toc71042787]Funding
[bookmark: _Ref62055971]The Funding shall be calculated as set out in Schedule 2. 
[bookmark: _Ref62055972]Unless otherwise stated in Schedule 2 the Funding:
[bookmark: _Ref62055973]shall be payable from the Services Commencement Date;
[bookmark: _Ref62055974]shall remain fixed during the Term; and 
[bookmark: _Ref62055975]is the entire Funding payable by HEE to the Provider in respect of the Services and includes, without limitation, any licence fees, supplies and all consumables used by the Provider, travel costs, accommodation expenses, the cost of Staff and all appropriate taxes (excluding VAT), duties and tariffs and any expenses arising from import and export administration.
[bookmark: _Ref62055976]Unless stated otherwise in Schedule 2: 
[bookmark: _Ref54801383]the Funding profile for this contract is monthly in arrears, the Provider shall invoice HEE, within fourteen (14) Business Days of the end of each calendar month, the Funding in respect of the Services provided in compliance with this contract in the preceding calendar month; or
[bookmark: _Ref54797910]where clause 10.3.1 does not apply, the Provider shall invoice HEE for Services at any time following completion of the provision of the Services in compliance with this contract. 
[bookmark: _Ref62055977]Each invoice shall contain such information of the Services delivered, including the Purchase Order number and be addressed to such individual as HEE may inform the Provider from time to time.
[bookmark: _Ref62055978]The Funding is exempt and exclusive of VAT. Which under normal circumstances is not chargeable to HEE.
[bookmark: _Ref62055979]Where HEE agree in advance to pay VAT, HEE shall pay at the prevailing rate subject to receipt from the Provider of a valid and accurate VAT invoice. Such VAT invoices shall show the VAT calculations as a separate line item.
[bookmark: _Ref62055980]HEE shall verify and pay each valid and undisputed invoice received within thirty (30) Business Days of receipt of such invoice at the latest. However, HEE shall use its reasonable endeavours to pay such undisputed invoices sooner in accordance with any applicable government prompt payment targets. 
[bookmark: _Ref62055981]Where HEE raises a query with respect to an invoice the Parties shall liaise with each other and agree a resolution to such query within thirty (30) Business Days of the query being raised.  No interest is permitted to be added to a future invoice. 
[bookmark: _Ref62055982]If the Parties are unable to agree a resolution within thirty (30) Business Days the query shall be referred to dispute resolution in accordance with the Dispute Resolution Procedure. No interest is permitted to be added to a future invoice. 
[bookmark: _Ref54797927]HEE shall not be in breach of any of any of its Funding obligations under this contract in relation to any queried or disputed invoice sums unless the process referred to in this clause 10 has been followed and it has been determined that the queried or disputed invoice amount is properly due to the Provider and HEE has then failed to pay such sum within a reasonable period following such determination.
[bookmark: _Ref62055983]The Provider shall pay to HEE any service credits and/or other sums and/or deductions (to include, without limitation, deductions relating to a reduction in the Funding) that may become due in accordance with the provisions of the Services.  For the avoidance of doubt, HEE may invoice the Provider for such sums or deductions at any time in the event that they have not automatically been credited to HEE in accordance with the provisions of the Service Specification. Such invoices shall be paid by the Provider within thirty (30) Business Days of the date of such invoice.
[bookmark: _Ref62055984]HEE reserves the right to adjust:
[bookmark: _Ref62055985]any monies due to the Provider from HEE as against any monies due to HEE from the Provider under this contract; and
[bookmark: _Ref62055986]any monies due to HEE from the Provider as against any monies due to the Provider from HEE under this contract.
[bookmark: _Ref62055987]Where HEE is entitled to receive any sums (including, without limitation, any costs, charges or expenses) from the Provider under this contract, HEE may invoice the Provider for such sums. Such invoices shall be paid by the Provider within thirty (30) Business Days of the date of such invoice.
[bookmark: _Ref54797988][bookmark: _Toc71040693][bookmark: _Toc71042788]Intellectual Property
[bookmark: _Ref62055988]Except as set out expressly in this contract no Party shall acquire the Intellectual Property Rights of any other Party.
[bookmark: _Ref62055989]The Provider confirms and agrees that all Intellectual Property Rights in and to the Provider Outputs, Services, materials and any other output developed by the Provider as part of the Services shall be owned by HEE.  
[bookmark: _Ref62055990]The Provider hereby assigns with full title guarantee by way of present and future assignment all Intellectual Property Rights in and to such Provider Outputs, Services, materials and other outputs to HEE.  
[bookmark: _Ref62055991]The Provider shall ensure that all Staff assign any Intellectual Property Rights they may have in and to such Provider Outputs, Services, materials and other outputs to the Provider to give effect to clause 11.3 and that such Staff absolutely and irrevocably waive their moral rights in relation to such Provider Outputs, Services, materials and other outputs. 
[bookmark: _Ref62055992]This clause 11 shall continue notwithstanding the expiry or earlier termination of this contract. 
[bookmark: _Ref62055993]The Provider is hereby granted a non-exclusive, non-transferable, royalty-free, non-sublicensable right and licence to use all Intellectual Property Rights assigned pursuant to clause 11.3 for academic and research purposes, including research involving projects funded by third parties provided that no third party shall gain any rights in or to such Intellectual Property Rights. 
[bookmark: _Ref62055994]For the avoidance of doubt, the Provider is not granted any permission to use any Intellectual Property Rights licenced to it in accordance with clause 11.6 for commercial gain.
[bookmark: _Ref62055995]All Intellectual Property Rights used or owned by a Party prior to the Commencement Date (“Background IP”) are and shall remain the exclusive property of the Party owning them (or, where applicable, the third party from whom its right to use the Background IP has derived).
[bookmark: _Ref62055996]Each Party grants to the other a, royalty-free, non-exclusive licence to use its Background IP for the sole purpose of developing and delivering the Services but for no other purpose. Neither Party shall be entitled to grant any sub-licence over or in respect of the other Party’s Background IP.
[bookmark: _Ref62055997]The Provider: 
[bookmark: _Ref62055999]shall indemnify HEE in full against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal costs (calculated on a full indemnity basis) and all other reasonable professional costs and expenses) suffered or incurred by HEE arising out of or in connection with any claim brought against HEE for actual or alleged infringement of a third party's Intellectual Property Rights, to the extent that the infringement or alleged infringement results from copying, arising out of, or in connection with, the receipt, use or supply of the Services and the Provider Outputs; and
[bookmark: _Ref62056000]shall not be in breach of the warranty at clause 3.1.7, and HEE shall have no claim under the indemnity at clause 11.10.2, to the extent the infringement arises from: 
0. [bookmark: _Ref62056001]the use of HEE Materials in the development of, or the inclusion of HEE Materials in any Provider Output; 
0. [bookmark: _Ref62056002]any modification of the Provider Outputs or Services, other than by or on behalf of the Provider; and 
0. [bookmark: _Ref62056003]compliance with HEE's specifications or instructions, where infringement could not have been avoided while complying with such specifications or instructions and provided that the Provider shall notify HEE if it knows or suspects that compliance with such specification or instruction may result in infringement. 
[bookmark: _Ref62056004]HEE: 
[bookmark: _Ref62056005]warrants that the receipt and use of HEE Materials in the performance of this contract by the Provider, its agents, subcontractors or consultants shall not infringe the rights, including any Intellectual Property Rights, of any third party; and 
[bookmark: _Ref62056006]shall indemnify the Provider in full against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal costs (calculated on a full indemnity basis) and all other reasonable professional costs and expenses) suffered or incurred by the Provider arising out of or in connection with any claim brought against the Provider, its agents, subcontractors or consultants for actual or alleged infringement of a third party's Intellectual Property Rights to the extent that the infringement or alleged infringement results from copying, arising out of, or in connection with, the receipt or use in the performance of this contract of HEE Materials.
[bookmark: _Ref62056007]If either Party (the “Indemnifying Party”) is required to indemnify the other Party (the “Indemnified Party”) under this clause 11, the Indemnified Party shall: 
[bookmark: _Ref62056008]notify the Indemnifying Party in writing of any claim against it in respect of which it wishes to rely on the indemnity at clause 3.1.7   or clause 11.11.2 (as applicable) (“IPRs Claim”); 
[bookmark: _Ref62056009]allow the Indemnifying Party, at its own cost, to conduct all negotiations and proceedings and to settle the IPRs Claim, always provided that the Indemnifying Party shall obtain the Indemnified Party's prior approval of any settlement terms, such approval not to be unreasonably withheld; 
[bookmark: _Ref62056010]provide the Indemnifying Party with such reasonable assistance regarding the IPRs Claim as is required by the Indemnifying Party, subject to reimbursement by the Provider of the Indemnified Party's costs so incurred; and 
[bookmark: _Ref62056011]not, without prior consultation with the Indemnifying Party, make any admission relating to the IPRs Claim or attempt to settle it, provided that the Indemnifying Party considers and defends any IPRs Claim diligently, using competent counsel and in such a way as not to bring the reputation of the Indemnified Party into disrepute.
[bookmark: _Toc46736857][bookmark: _Toc48603733][bookmark: _Ref53593687][bookmark: _Ref53596037][bookmark: _Ref53596047][bookmark: _Ref53596056][bookmark: _Ref53596215][bookmark: _Toc53650129][bookmark: _Ref62056012][bookmark: _Ref54801482][bookmark: _Ref54798039][bookmark: _Toc71040694][bookmark: _Toc71042789]Insurance
[bookmark: _Ref54797545]Without prejudice to its obligations to HEE under this contract, including its indemnity and liability obligations, the Provider shall for the Term at its own cost take out and maintain, or procure the taking out and maintenance of the insurances as set out in this clause and any other insurances as may be required by applicable Law and/or Guidance (together the “Insurances”).
[bookmark: _Ref62056013]During the Term and for a period of six (6) years after the Provider ceases to have any obligations under this contract, the Provider shall maintain in force the following insurance policies with reputable insurance companies:
[bookmark: _Ref62056014]public liability insurance with a limit of at least £2,000,000 a claim;
[bookmark: _Ref62056015]professional indemnity insurance (which, for the avoidance of doubt, shall include cover for any clinical malpractice) with a limit of at least [£5,000,000] for claims arising from a single event or series of related events in a single calendar year;
[bookmark: _Ref62056016]employer's liability insurance with a limit of at least [£5,000,000] for claims arising from a single event or series of related events in a single calendar year; and
[bookmark: _Ref62056017]adequate insurance cover for any loss, injury and damage caused by or to any Learners (whilst on the Premises or not) in the course of providing the Services with a limit of at least [£10,000,000] for claims arising from a single event or series of related events in a single calendar year.
[bookmark: _Ref54798016]The Provider confirms that the insurance taken out in accordance with this clause 12 adequately covers any losses caused by injury or death to persons (including Learners) arising from the Services including as a result of any notifiable infectious diseases as listed under the Health Protection (Notification) Regulations 2010, including, but not limited to, COVID-19.
[bookmark: _Ref62056018]During the Term, the Provider shall fulfil all duties relating to the Learners’ health, safety and welfare as if it was their employer and shall comply with HEE’s reasonable requests in connection with the Provider’s duties in relation to the Learners.
[bookmark: _Ref62056019]The Provider shall agree with HEE the specific duties and obligations of such persons as regards Learner supervision and patient care as appropriate. For the purposes of this clause 12 and in performing the Services, the Provider agrees to be deemed to be the employer of the Learner whilst undertaking a Programme(s) and not for the purposes of employment law, save where the Learner is an Employed Learner or a secondee employed via a secondment agreement with the Provider.
[bookmark: _Ref62056020][bookmark: _Toc48603734][bookmark: _Toc53650130][bookmark: _Toc46509302][bookmark: _Toc46736736][bookmark: _Toc46736859]At the commencement of this contract and from time to time thereafter at the reasonable request of HEE or the HEE Representative, the Provider shall produce evidence of the insurances obtained and maintained in accordance with this clause 12 to HEE.  
[bookmark: _Ref62056021]The amount of any indemnity cover and/or self insurance arrangements shall not relieve the Provider of any liabilities under this contract. It shall be the responsibility of the Provider to determine the amount of indemnity and/or self insurance cover that will be adequate to enable it to satisfy its potential liabilities under this contract. Accordingly, the Provider shall be liable to make good any deficiency if the proceeds of any indemnity cover and/or self insurance arrangement is insufficient to cover the settlement of any claim.
[bookmark: _Ref62056022]The Provider warrants that it shall not take any action or fail to take any reasonable action or (in so far as it is reasonable and within its power) permit or allow others to take or fail to take any action, as a result of which its insurance cover may be rendered void, voidable, unenforceable, or be suspended or impaired in whole or in part, or which may otherwise render any sum paid out under such insurances repayable in whole or in part.
[bookmark: _Ref62056023][bookmark: _Toc71040695][bookmark: _Toc71042790]Liability 
[bookmark: _Ref54876810]Without prejudice to its liability to HEE for breach of any of its obligations under this contract, the Provider shall be liable for and shall indemnify HEE against any direct liability, loss, damage, costs, expenses, claims or proceedings whatsoever (“Losses”) (subject always to an obligation upon HEE to mitigate any Losses to every reasonably practicable extent) incurred by HEE in respect of any claim against HEE, arising under any statute or otherwise in respect of:
[bookmark: _Ref62056024]any loss of or damage to property (whether real or personal); 
[bookmark: _Ref62056025]any injury to any person (including but not limited to Learners), including injury resulting in death; or
[bookmark: _Ref62056026]any infectious disease present on the Premises (including but not limited to COVID-19); or
[bookmark: _Ref62056027]any Losses of the Provider that that result from or arise out of the Provider’s negligence or breach of contract in connection with the performance of this contract except insofar as that loss, damage or injury has been caused by any act or omission by or on the part of, or in accordance with the instructions of, the Provider, their Staff or agents; or
[bookmark: _Ref62056028][bookmark: a60299][bookmark: _Toc46736860][bookmark: _Toc48603735][bookmark: _Toc53650131]any material or non-material damage to any person as a result of infringement of the Data Protection Legislation, arising directly out of any act or omission or breach of this contract by the Provider (which expression shall in the remainder of this clause include its servants, agents, contractors or any other person who at the request of the Provider is or should be performing or discharging or purporting to perform or discharge one or more of the obligations of the Provider under this contract) save to the extent caused (or contributed to) by any act or omission or breach of contract by HEE.
[bookmark: _Ref62056029]Upon the expiry or earlier termination of this contract, the Provider shall ensure that any ongoing liability it has or may have arising out of this contract shall continue to be the subject of appropriate indemnity arrangements for the period of twenty one (21) years from termination or expiry of this contract or until such earlier date as that liability may reasonably be considered to have ceased to exist.
[bookmark: _Ref62056030][bookmark: _Toc71042791]Limitation of liability
[bookmark: _Ref62056031]Subject to clause 13, the limit of the Provider’s liability to HEE for any claim arising under this contract shall be limited to a maximum of 120% of the total Funding provided under this contract in pounds sterling in aggregate for all occurrences or series of occurrences in any year of the Term.
[bookmark: _Ref62056032][bookmark: _Ref53596072]Subject to clause 13, HEE's total liability to the Provider for any and all claims arising under this contract shall be limited to the total Funding.
[bookmark: _Ref62056033][bookmark: a263394][bookmark: a147770]Nothing in this contract shall exclude or limit the liability of either Party for death or personal injury caused by negligence or for fraud or fraudulent misrepresentation or any other liability which cannot be excluded or limited by reason of law.
[bookmark: _Ref62056034]Neither Party may benefit from the limitations and exclusions set out in this clause in respect of any liability arising from its deliberate default.
[bookmark: _Ref62056035]HEE has no responsibility for any other costs incurred by the Provider in connection with the Services and/or the Programme(s) to which the Funding relates, and the Provider must indemnify and keep HEE indemnified against any losses, damages, costs, expenses, liabilities, claims, actions, proceedings or other liabilities that result from or arise out of the Provider’s acts or omissions in relation to the Services and/or the Programme(s) or its duties to third parties. 
[bookmark: _Ref62056036]The Provider shall further indemnify HEE against any costs, claims or other liabilities:
[bookmark: _Ref62056037]which arise in relation to or in connection with any acts or omissions by any Learners during their attendance on an enrolled Programme of education pursuant to this contract; and
[bookmark: _Ref62056038]which HEE incurs as a direct result of the Provider’s act or omission in assessing any Staff suitability to work alongside or to supervise Learners in the course of undertaking any Programme of education pursuant to this contract. 
[bookmark: _Ref62056039]For the avoidance of doubt, without limitation, the Parties agree that for the purposes of this contract the following costs, expenses and/or loss of income shall be direct recoverable losses (to include under any relevant indemnity) provided such costs, expenses and/or loss of income are properly evidenced by the claiming Party:
[bookmark: _Ref62056040]extra costs incurred purchasing replacement or alternative services; 
[bookmark: _Ref62056041]the costs of extra management time; and/or
costs incurred as a result of a Data Loss Event, including the costs of informing Data Subjects of the Data Loss Event
in each case to the extent to which such costs, expenses and/or loss of income arise or result from the other Party’s breach of contract, negligent act or omission, breach of statutory duty, and/or other liability under or in connection with this contract.
[bookmark: _Ref62056042]Each Party shall at all times take all reasonable steps to minimise and mitigate any loss for which that Party is entitled to bring a claim against the other pursuant to this contract.
[bookmark: a151117][bookmark: _Toc46736862][bookmark: _Toc48603736][bookmark: _Toc53650132][bookmark: _Toc71040696][bookmark: _Toc71042792]Termination
[bookmark: _Ref62056043]Without affecting any other right or remedy available to it, HEE may terminate this contract or any part of the Services at any time on six (6) months’ written notice, but may in its absolute discretion terminate on three (3) months’ written notice.   HEE will consider the impact on the Provider and the healthcare system in making the decision for termination on three (3) months, and share this decision publicly. 
[bookmark: _Ref62056044]Without affecting any other right or remedy available to it, the Provider may terminate this contract or any part of the Services at any time with the written agreement of HEE and providing twelve (12) months’ notice in writing. In partnership with the Provider and at the discretion of HEE this notice period may be reduced where it is reasonable to HEE to do so, provided that twelve (12) months’ notice has been provided. 
[bookmark: a743645]Without affecting any other right or remedy available to it, either Party may terminate this contract with immediate effect by giving written notice to the other Party if:
[bookmark: a544691]the other Party commits a material breach of any term of this contract and (if such breach is remediable) fails to remedy that breach within a period of twenty (20) Business Days after being notified in writing to do so;
[bookmark: a169183]the other Party repeatedly breaches any of the terms of this contract in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this contract;
[bookmark: _Ref62056045]where the Provider is an NHS Trust or NHS Foundation Trust, the Provider is or becomes subject to an order made under section 65B or 65D of the NHS Act 2006;
[bookmark: _Ref62056046]the Provider is in receipt of a quality report from any Regulator which has material adverse implications for the provision of any of the Services, where a Remedial Action Plan has not been agreed and enforced; 
[bookmark: a654274][bookmark: _Ref62056047]the Provider is subject to an Insolvency Event or otherwise its financial position deteriorates so far as to reasonably justify the opinion that its ability to give effect to the terms of this contract is in jeopardy;  and/or
[bookmark: _Ref62056048]the Secretary of State for Health and Social Care no longer authorises and/or funds HEE to commission, and manage the provision of Funding in a manner as envisaged by this contract.
[bookmark: a72352]For the purposes of clause 15.3.1 material breach means a breach (including an anticipatory breach) that is serious in the widest sense of having a serious effect on the benefit which the terminating Party would otherwise derive from:
[bookmark: a401623]a substantial portion of this contract; or
[bookmark: _Ref62056049][bookmark: a318763]any number of the obligations set out in the contract, 
over the term of this contract in deciding whether any breach is material no regard shall be had to whether it occurs by some accident, mishap, mistake or misunderstanding.
[bookmark: a115208][bookmark: a98207][bookmark: _Ref62056050]Without affecting any other right or remedy available to it, the Provider may terminate this contract with immediate effect by giving written notice to HEE if HEE fails to pay any amount due under this contract on the due date for payment and remains in default not less than forty (40) Business Days after being notified in writing to make such payment. No interest is payable on these amounts.
[bookmark: _Ref62056051]The termination of this contract for whatever reason shall be without prejudice to any rights or liabilities which have accrued prior to the date of termination. 
[bookmark: _Ref62056052]HEE may terminate this contract forthwith by issuing a Termination Notice to the Provider if:
[bookmark: _Ref62056053]the Provider does not commence delivery of the Services by any Long Stop Date;
[bookmark: _Ref62056054]the contract has been substantially amended to the extent that the Public Contracts Regulations 2015 require a new procurement procedure;
[bookmark: _Ref62056055]HEE has become aware that the Provider should have been excluded under regulation 57(1) – (4) of the Public Contracts Regulations 2015 from the procurement procedure leading to the award of this contract;
[bookmark: _Ref62056056]the contract should not have been awarded to the Provider in view of a serious infringement of obligations under European law declared by the Court of Justice of the European Union under Article 258 of the Treaty on the Functioning of the EU; or
[bookmark: _Ref62056057]there has been a failure by the Provider and/or one its Sub-contractors to comply with legal obligations in the fields of environmental, social or labour Law. Where the failure to comply with legal obligations in the fields of environmental, social or labour Law is a failure by one of the Provider’s Sub-contractors, HEE may request the replacement of such Sub-contractor and the Provider shall comply with such request as an alternative to HEE terminating this contract under this clause 15.7.5;
[bookmark: _Ref62056058]the Provider, or any third party guaranteeing the obligations of the Provider under this contract, ceases or threatens to cease carrying on its business; suspends making payments on any of its debts or announces an intention to do so; is, or is deemed for the purposes of any Law to be, unable to pay its debts as they fall due or insolvent; enters into or proposes any composition, assignment or arrangement with its creditors generally; takes any step or suffers any step to be taken in relation to its winding-up, dissolution, administration (whether out of court or otherwise) or reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) otherwise than as part of, and exclusively for the purpose of, a bona fide reconstruction or amalgamation; has a liquidator, trustee in bankruptcy, judicial custodian, compulsory manager, receiver, administrative receiver, administrator or similar officer appointed (in each case, whether out of court or otherwise) in respect of it or any of its assets; has any security over any of its assets enforced; or any analogous procedure or step is taken in any jurisdiction; 
[bookmark: _Ref62056059]the Provider undergoes a change of control within the meaning of sections 450 and 451 of the Corporation Tax Act 2010 (other than for an intra-group change of control) without the prior written consent of HEE and HEE shall be entitled to withhold such consent if, in the reasonable opinion of HEE, the proposed change of control will have a material impact on the performance of this contract or the reputation of HEE; 
[bookmark: _Ref62056060]the Provider purports to assign, Sub-contract, novate, create a trust in or otherwise transfer or dispose of this contract; 
[bookmark: _Ref62056061]the warranty given by the Provider is materially untrue; or
[bookmark: _Ref62056062]the Provider breaches  its obligation to notify HEE of any Occasion of Tax Non-Compliance.
[bookmark: _Ref62056063]If HEE, acting reasonably, has good cause to believe that there has been a material deterioration in the financial circumstances of the Provider and/or any third party guaranteeing the obligations of the Provider under this contract and/or any material Sub-contractor of the Provider when compared to any information provided to and/or assessed by HEE as part of any procurement process or other due diligence leading to the award of this contract to the Provider or the entering into a Sub-contract by the Provider, the following process shall apply: 
[bookmark: _Ref62056064]HEE may (but shall not be obliged to) give notice to the Provider requesting adequate financial or other security and/or assurances for due performance of its material obligations under this contract on such reasonable and proportionate terms as HEE may require within a reasonable time period as specified in such notice;  
[bookmark: _Ref62056065]a failure or refusal by the Provider to provide any financial or other security and/or assurances requested in accordance with clause 15.8.1 in accordance with any reasonable timescales specified in any such notice issued by HEE shall be deemed a breach of this contract by the Provider and shall be referred to and resolved in accordance with the Dispute Resolution Procedure; and 
[bookmark: _Ref62056066]a failure to resolve such breach in accordance with such Dispute Resolution Procedure by the end of the escalation stage of such process shall entitle, but shall not compel, HEE to terminate this contract. 
In order that HEE may act reasonably in exercising its discretion in accordance with clause 15.8.1, the Provider shall provide HEE with such reasonable and proportionate up-to-date financial or other information relating to the Provider or any relevant third party entity upon request.
[bookmark: _Ref62056067]Within six (6) months of the Commencement Date the Provider shall develop and agree an exit plan with HEE consistent with the Exit Requirements, which shall ensure continuity of the Services on expiry or earlier termination of this contract.  The Provider shall provide HEE with the first draft of an exit plan within four (4) months of the Commencement Date.  The Parties shall review and, as appropriate, update the exit plan on each anniversary of the Commencement Date of this contract.  	
[bookmark: _Ref54798143]If the Parties cannot agree an exit plan in accordance with the timescales set out in clause 15.10 (such agreement not to be unreasonably withheld or delayed), such failure to agree shall be deemed a Dispute, which shall be referred to and resolved in accordance with the Dispute Resolution Procedure.
[bookmark: a954150][bookmark: _Toc46736864][bookmark: _Toc48603737][bookmark: _Toc53650133][bookmark: _Toc71040697][bookmark: _Toc71042793]Obligations on termination and survival
[bookmark: _Ref62056068]Upon expiry or earlier termination of this contract, HEE agrees to pay the Provider for the Services which have been completed by the Provider in accordance with this contract prior to expiry or earlier termination of this contract.
[bookmark: _Ref62056069]Immediately following expiry or earlier termination of this contract and/or in accordance with any timescales as set out in the agreed exit plan:
[bookmark: _Ref62056070]the Provider shall comply with its obligations under any agreed exit plan; 
[bookmark: _Ref62056071]all data, excluding Personal Data, documents and records (whether stored electronically or otherwise) relating in whole or in part to the Services  and all other items provided on loan or otherwise to the Provider by HEE shall be delivered by the Provider to HEE provided that the Provider shall be entitled to keep copies to the extent that: (a) the content does not relate solely to the Services; (b) the Provider is required by Law and/or Guidance to keep copies; or (c) the Provider was in possession of such data, documents and records prior to the Commencement Date; and
[bookmark: _Ref62056072]any Personal Data Processed by the Provider on behalf of HEE shall be returned to HEE or destroyed in accordance with the relevant provisions of the Data Protection Protocol.
[bookmark: _Ref54877462]In the event that upon termination of this contract, there remain any Learners who are still on a Programme of education / training pursuant to this contract, subject to the provisions of clause 16.4, the terms of this contract shall remain in full force and effect in relation to such Learners until their Programmes of education / training have completed, or, if this is not feasible, the Provider will, with the agreement of HEE in writing, organise alternative provision of a comparable standard and quality. 
[bookmark: _Ref54877473]During the Residual Contract Period the Provider shall complete the delivery of all Programmes of education / training for Learners who have not, upon the expiry or termination of this contract, completed the same unless agreed to the contrary with HEE.
[bookmark: _Ref62056073]The Provider shall retain all data relating to the provision of the Services that are not transferred or destroyed pursuant to clause 16.2.3 for a maximum of 6 years from termination or expiry of this contract.
[bookmark: _Ref62056074]The Provider shall cooperate fully with HEE or, as the case may be, any replacement supplier during any re-procurement and handover period prior to and following the expiry or earlier termination of this contract.  This cooperation shall extend to providing access to all information relevant to the operation of this contract, as reasonably required by HEE to achieve a fair and transparent re-procurement and/or an effective transition without disruption to routine operational requirements.
[bookmark: _Ref62056075]The expiry or earlier termination of this contract for whatever reason shall not affect any rights or obligations of either Party which accrued prior to such expiry or earlier termination.
[bookmark: _Ref62056076]The expiry or earlier termination of this contract shall not affect any obligations which expressly or by implication are intended to come into or continue in force on or after such expiry or earlier termination.
[bookmark: _Ref62056077][bookmark: _Toc71040698][bookmark: _Toc71042794]Complaints 
[bookmark: _Ref62056078]To the extent relevant to the Services, the Provider shall have in place and operate a complaints procedure which complies with the requirements of the Local Authority Social Services and National Health Service Complaints (England) Regulations 2009.
[bookmark: _Ref62056079]Each Party shall inform the other of all complaints arising out of or in connection with the provision of the Services within twenty four (24) hours of receipt of each complaint and shall keep the other Party updated on the manner of resolution of any such complaints.  
[bookmark: _Ref62056080][bookmark: _Toc71040699][bookmark: _Toc71042795]Sustainable development
[bookmark: _Ref62056081]The Provider shall comply in all material respects with applicable environmental and social and labour Law requirements in force from time to time in relation to the Services. Where the provisions of any such Law are implemented by the use of voluntary agreements, the Provider shall comply with such agreements as if they were incorporated into English law subject to those voluntary agreements being cited in the Service Specification. Without prejudice to the generality of the foregoing, the Provider shall:
[bookmark: _Ref62056082]comply with all Policies and/or procedures and requirements set out in the Service Specification in relation to any stated environmental and social and labour requirements, characteristics and impacts of the Services and the Provider’s supply chain; 
[bookmark: _Ref62056083]maintain relevant policy statements documenting the Provider’s significant labour, social and environmental aspects as relevant to the Services being provided and as proportionate to the nature and scale of the Provider’s business operations; and
[bookmark: _Ref62056084]maintain plans and procedures that support the commitments made as part of the Provider’s significant labour, social and environmental policies, as referred to at clause 18.1.1.
[bookmark: _Ref62056085]The Provider shall meet reasonable requests by HEE for information evidencing the Provider’s compliance with the provisions of this clause 18.
[bookmark: _Ref54877984][bookmark: _Toc71040700][bookmark: _Toc71042796]Electronic services information
[bookmark: _Ref62056086]Where requested by HEE, the Provider shall provide HEE the Services Information in such manner and upon such media as agreed between the Provider and HEE from time to time for the sole use by HEE. 
[bookmark: _Ref62056087]The Provider warrants that the Services Information is complete and accurate as at the date upon which it is delivered to HEE and that the Services Information shall not contain any data or statement which gives rise to any liability on the part of HEE following publication of the same.
[bookmark: _Ref62056088]If the Services Information ceases to be complete and accurate, the Provider shall promptly notify HEE in writing of any modification or addition to or any inaccuracy or omission in the Services Information.
[bookmark: _Ref54798198]The Provider grants HEE a perpetual, non-exclusive, royalty free licence to use and exploit the Services Information and any Intellectual Property Rights in the Services Information for the purpose of illustrating the range of goods and services (including, without limitation, the Services) available pursuant to HEE’s contracts from time to time. Subject to clause 19.5, no obligation to illustrate or advertise the Services Information is imposed on HEE, as a consequence of the licence conferred by this clause 19.4.
[bookmark: _Ref62056089]HEE may reproduce for its sole use the Services Information provided by the Provider in HEE's services catalogue from time to time which may be made available on any NHS communications networks in electronic format and/or made available on HEE's external website and/or made available on other digital media from time to time.
[bookmark: _Ref54798206]Before any publication of the Services Information (electronic or otherwise) is made by HEE, HEE will submit a copy of the relevant sections of HEE's services catalogue to the Provider for approval, such approval not to be unreasonably withheld or delayed. For the avoidance of doubt the Provider shall have no right to compel HEE to exhibit the Services Information in any services catalogue as a result of the approval given by it pursuant to this clause 19.6 or otherwise under the terms of this contract.
[bookmark: _Ref62056090]If requested in writing by HEE, and to the extent not already agreed as part of the Service Specification, the Provider and HEE shall discuss and seek to agree in good faith arrangements to use any Electronic Trading System.
[bookmark: _Toc46736865][bookmark: _Toc48603738][bookmark: _Toc53650134][bookmark: _Ref62056091][bookmark: _Toc71040701][bookmark: _Toc71042797]Publicity and NHS Branding
[bookmark: _Toc46401723][bookmark: _Toc46410494][bookmark: _Toc46494286][bookmark: _Toc46494881][bookmark: _Toc46509310][bookmark: _Ref62056092]Subject to clause 20.2, the Provider must not, without the prior written consent of HEE, apply NHS branding or HEE’s name or logo to the Services, and must obtain the HEE’s prior written approval (not to be unreasonably withheld) for any publicity in connection with the Provider’s receipt of the Funding.
For all activity relating to the Services (including, but not limited to any activity in connection with the Provider’s receipt of the Funding), the Provider shall make clear on all publications, notices, and communications, that the Services are HEE-funded Services. HEE permits the Provider’s use of the HEE logo for the sole purpose of its compliance with this clause. Such use of the HEE logo must comply with the NHS Branding Guidelines and this clause 20.
[bookmark: _Toc46401724][bookmark: _Toc46410495][bookmark: _Toc46494287][bookmark: _Toc46494882][bookmark: _Toc46509311][bookmark: _Ref62056093]If HEE does permit the Provider to use NHS branding, its name or logo in connection with the Services, that permission is limited to the purposes and duration communicated to the Provider by HEE and the Provider must comply with the NHS Branding Guidelines.
[bookmark: _Ref62056094]Goodwill in the Services, to the extent branded as NHS services, shall belong separately to both the Secretary of State and the Provider. The Provider may enforce its rights in its own branding even if it includes the NHS Brand. The Provider must provide whatever assistance the Secretary of State may reasonably require to allow the Secretary of State to maintain and enforce his rights in respect of the NHS Brand. 
The Provider shall not request any endorsement in any form whatsoever from HEE staff (which includes any person employed or engaged by HEE) (“HEE Staff”) in relation to the Provider’s products and/or Services, or use any comments made by any member of HEE Staff in relation to the Provider’s products and/or Services, in any publicity, marketing or on any website, including the Provider’s website or social media, without the prior express written permission of HEE.
[bookmark: _Toc46736886][bookmark: _Toc48603746][bookmark: _Ref53596430][bookmark: _Toc53650141][bookmark: _Ref62056095][bookmark: _Ref54798214][bookmark: _Toc71040702][bookmark: _Toc71042798]Advertisements and marketing
[bookmark: _Ref62056096]Unless otherwise agreed by HEE, no disclosure, announcement, advertisement or publication or any form of marketing or public relations exercise in connection with this contract or the existence of this contract and the Parties to it or them shall be made by or on behalf of a Party to this contract without the approval of HEE in writing.  For the avoidance of doubt, the provisions of this clause 21 shall in no way preclude the Provider from advertising, publishing or announcing in any way the details of the healthcare or education services it delivers.
[bookmark: a817069][bookmark: _Toc46736869][bookmark: _Toc48603739][bookmark: _Toc53650135][bookmark: _Ref62056097][bookmark: _Toc71040703][bookmark: _Toc71042799]Force majeure
[bookmark: a692401]Force Majeure Event means any circumstance not within a Party's reasonable control including (having regard to Emergency Preparedness, Resilience and Response guidance) without limitation:
[bookmark: a117218]acts of God, flood, drought, earthquake or other natural disaster;
[bookmark: a924953]terrorist attack, civil war, civil commotion or riots, war, threat of or preparation for war, armed conflict, imposition of sanctions, embargo, or breaking off of diplomatic relations;
[bookmark: a422931]nuclear, chemical or biological contamination or sonic boom;
[bookmark: a194578]any law or any action taken by a government or public authority, including imposing an export or import restriction, quota or prohibition, or failing to provide a necessary licence or consent;
[bookmark: _Ref62056098][bookmark: a145217]collapse of buildings, fire, explosion or accident; 
[bookmark: a1027721][bookmark: _Ref62056099]any labour or trade dispute, strikes, industrial action or lockouts; and/or
[bookmark: a380206][bookmark: _Ref62056100][bookmark: a322754]non-performance by Providers and interruption or failure of utility service.
[bookmark: _Ref62056101]For the avoidance of doubt, a Force Majeure Event does not include an epidemic, pandemic, or other incidents which have been planned under NHS Emergency Preparedness, Resilience and Response requirements. Providers are required to work in partnership to identify these events and to collaborate with HEE to comply with any national guidance issued in these circumstances. 
[bookmark: a760688]Provided it has complied with clause 22.5, if a Party is prevented, hindered or delayed in or from performing any of its obligations under this contract by a Force Majeure Event (“Affected Party”), the Affected Party shall not be in breach of this contract or otherwise liable for any such failure or delay in the performance of such obligations. The time for performance of such obligations shall be extended accordingly.
[bookmark: a181306]The corresponding obligations of the other Party shall be suspended, and it’s time for performance of such obligations extended, to the same extent as those of the Affected Party.
[bookmark: a653875]The Affected Party shall:
[bookmark: a767324]as soon as reasonably practicable after the start of the Force Majeure Event but no later than 5 Business Days from its start, notify HEE in writing of the Force Majeure Event, the date on which it started, its likely or potential duration, and the effect of the Force Majeure Event on its ability to perform any of its obligations under this contract; and
[bookmark: a692555]use all reasonable endeavours to mitigate the effect of the Force Majeure Event on the performance of its obligations.
[bookmark: a182443]If the Force Majeure Event prevents, hinders or delays the Affected Party's performance of its obligations for a continuous period of more than 4 weeks, the Party not affected by the Force Majeure Event may terminate this contract by giving 4 weeks’ written notice to the Affected Party.
[bookmark: _Ref62056102]All Regulator, NHS and HEE notices should be adhered to by the Provider in the event of a Force Majeure Event. 
[bookmark: _Toc46736903][bookmark: _Toc48603761][bookmark: _Toc53650154][bookmark: _Ref54797491][bookmark: _Ref62056103][bookmark: _Toc71040704][bookmark: _Toc71042800]Costs and Expenses
[bookmark: _Ref62056104]Each Party is responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this contract.
[bookmark: _Ref54876714][bookmark: _Toc71040705][bookmark: _Toc71042801]Dispute Resolution Procedure
[bookmark: a502891]If a dispute arises out of or in connection with this contract or the performance, validity or enforceability of it (“Dispute”) then except as expressly provided in this contract, the Parties shall follow the procedure set out in this clause:
[bookmark: a53858]either Party shall give to the other written notice of the Dispute, setting out its nature and full particulars (“Dispute Notice”), together with relevant supporting documents. On service of the Dispute Notice, the HEE Representative and the Provider Representative shall attempt in good faith to resolve the Dispute;
[bookmark: a771278]if the HEE Representative and Provider Representative are for any reason unable to resolve the Dispute within thirty (30) days of service of the Dispute Notice, the Dispute shall be referred to a Director of HEE and a senior director of the Provider who shall attempt in good faith to resolve it; 
if the Director of HEE and the senior director of the Provider are for any reason unable to resolve the Dispute within thirty (30) days of it being referred to them, the Dispute shall be referred to the CEO of HEE and the CEO of the Provider who shall attempt in good faith to resolve it; and
[bookmark: a458229]if the CEO of HEE and the CEO of the Provider are for any reason unable to resolve the Dispute within thirty (30) days of it being referred to them, the Parties shall attempt to settle it by mediation in accordance with the CEDR Model Mediation Procedure. Unless otherwise agreed between the Parties, the mediator shall be nominated by CEDR. To initiate the mediation, a Party must serve notice in writing (“ADR notice”) to the other Party to the Dispute, requesting a mediation. A copy of the ADR notice should be sent to CEDR. The mediation shall start not later than thirty (30) days after the date of the ADR notice.
No Party may commence any court proceedings under clause 46.11 (in relation to the whole or part of the Dispute until thirty (30) Business Days after service of the ADR notice, provided that the right to issue proceedings is not prejudiced by a delay.
[bookmark: _Ref62056105][bookmark: a879716]If the Dispute is not resolved within thirty (30) Business Days after service of the ADR notice, or either Party fails to participate or to continue to participate in the mediation before the expiration of the said period of thirty (30) Business Days, or the mediation terminates before the expiration of the said period, the Dispute shall be finally resolved by the courts of England and Wales in accordance with clause 46.11. 
[bookmark: _Toc46736842][bookmark: _Toc48603717][bookmark: _Toc53650120][bookmark: _Ref62056106][bookmark: _Toc71040706][bookmark: _Toc71042802]Quality and Performance Requirements
[bookmark: _Ref62056107]The Provider shall provide the Services, and meet the Quality and Performance Requirements in accordance with Schedule 3 and the HEE Quality Framework.
[bookmark: _Toc46736843][bookmark: _Toc48603718][bookmark: _Ref53593477][bookmark: _Ref53593487][bookmark: _Ref53593497][bookmark: _Ref53593559][bookmark: _Ref53593568][bookmark: _Ref53593578][bookmark: _Ref53593619][bookmark: _Ref53593737][bookmark: _Ref53594009][bookmark: _Ref53594898][bookmark: _Ref53594907][bookmark: _Ref53595928][bookmark: _Toc53650121][bookmark: _Ref62056108][bookmark: _Ref54801848][bookmark: _Ref54801856][bookmark: _Toc71040707][bookmark: _Toc71042803]Contract Management
[bookmark: _Ref62056109]If the Parties have agreed a consequence in relation to the Provider failing to meet a Quality and Performance Requirement and the Provider fails to meet the Quality and Performance Requirement, HEE shall be entitled to exercise the agreed consequence immediately and without issuing a Contract Performance Notice, irrespective of any other rights HEE may have under this clause 26. 
[bookmark: _Ref62056110]The provisions of this clause 26 do not affect any other rights and obligations the Parties may have under this contract. 
[bookmark: _Ref62056111][bookmark: _Toc71040708][bookmark: _Toc71042804]Contract Performance Notice 
[bookmark: _Ref62056112]If HEE believes that the Provider has failed or is failing to comply with any obligation on its part under this contract it may issue a Contract Performance Notice to the Provider. 
[bookmark: _Ref62056113]If the Provider believes that HEE has failed or is failing to comply with any obligation on its part under this contract it may issue a Contract Performance Notice to HEE. 
[bookmark: _Ref62056114][bookmark: _Toc71040709][bookmark: _Toc71042805]Contract Management Meeting 
[bookmark: _Ref62056115]Unless the Contract Performance Notice has been withdrawn, HEE and the Provider must meet to discuss the Contract Performance Notice and any related issues within ten (10) Business Days following the date of the Contract Performance Notice. 
[bookmark: _Ref62056116]At the Contract Management Meeting HEE and the Provider must ensure that HEE Representative and the Provider Representative are in attendance (including representatives from the quality, finance, and performance and operations department of HEE) and agree either: 
[bookmark: _Ref62056117]that the Contract Performance Notice is withdrawn; or 
[bookmark: _Ref62056118]to implement an appropriate Immediate Action Plan and/or Remedial Action Plan.  
[bookmark: _Ref62056119]If HEE and the Provider cannot agree on either course of action, they must undertake a Joint Investigation. 
[bookmark: _Ref62056120][bookmark: _Toc71040710][bookmark: _Toc71042806]Joint Investigation
[bookmark: _Ref53594946]If a Joint Investigation is to be undertaken: 
[bookmark: _Ref62056121]HEE and the Provider must agree the terms of reference and timescale for the Joint Investigation (being no longer than two (2) months) and the appropriate representatives from each relevant Party to participate in the Joint Investigation as well as HEE Representative and the Provider Representative; and 
[bookmark: _Ref62056122]HEE and the Provider may agree an Immediate Action Plan to be implemented concurrently with the Joint Investigation. 
[bookmark: _Ref53594932]On completion of a Joint Investigation, HEE and the Provider must produce and agree a JI Report. The JI Report must include a recommendation to be considered at the next Review Meeting that either: 
[bookmark: _Ref62056123]the Contract Performance Notice be withdrawn; or 
[bookmark: _Ref53594922]a Remedial Action Plan be agreed and implemented. 
[bookmark: _Ref62056124]Either HEE or the Provider may require a Review Meeting to be held at short notice within five (5) Business Days to consider a JI Report. 
[bookmark: _Ref62056125][bookmark: _Toc71040711][bookmark: _Toc71042807]Remedial Action Plan 
[bookmark: _Ref53595392]If a Remedial Action Plan is to be implemented, HEE and the Provider must agree the contents of the Remedial Action Plan within: 
[bookmark: _Ref62056126]five (5) Business Days following the Contract Management Meeting; or 
[bookmark: _Ref62056127]five (5) Business Days following the Review Meeting in the case of a Remedial Action Plan recommended under clause 29.2.2, 
as appropriate. 
[bookmark: _Ref62056128]The Remedial Action Plan must set out: 
[bookmark: _Ref62056129]actions required and which Party is responsible for completion of each action to remedy the failure in question and the date by which each action must be completed; 
[bookmark: _Ref62056130]the improvements in outcomes and/or other key indicators required, the date by which each improvement must be achieved and for how long it must be maintained; and 
[bookmark: _Ref62056131]any agreed reasonable and proportionate financial sanctions or other consequences for any Party for failing to complete any agreed action and/or to achieve and maintain any agreed improvement (any financial sanctions applying to the Provider not to exceed in aggregate 20% of the Actual Monthly Value in any month in respect of any Remedial Action Plan). 
[bookmark: _Ref62056132]If a Remedial Action Plan is agreed during the final year of the Term, that Remedial Action Plan may specify a date by which an action is to be completed or an improvement is to be achieved or a period for which an improvement is to be maintained falling or extending after the Expiry Date, with a view to that Remedial Action Plan being incorporated in an SDIP under a subsequent contract between HEE and the Provider for delivery of services the same or substantially the same as the Services. 
[bookmark: _Ref62056133]The Provider and HEE must implement the actions and achieve and maintain the improvements applicable to it within the timescales set out in, and otherwise in accordance with, the Remedial Action Plan. 
[bookmark: _Ref62056134]HEE and the Provider must record progress made or developments under the Remedial Action Plan in accordance with its terms. HEE and the Provider must review and consider that progress on an ongoing basis and in any event at the next Review Meeting.
[bookmark: _Ref62056135][bookmark: _Toc46410476][bookmark: _Toc46494268][bookmark: _Toc46494863][bookmark: _Toc46509290][bookmark: _Toc46736724][bookmark: _Toc46736847][bookmark: _Toc48547152][bookmark: _Toc48598600][bookmark: _Toc48603722][bookmark: _Toc53408472]Each Party shall bear its own costs in relation to any Joint Investigation.
[bookmark: _Ref54799030][bookmark: _Toc71040712][bookmark: _Toc71042808]Implementation and Breach of Remedial Action Plan 
[bookmark: _Ref62056136]If, following implementation of a Remedial Action Plan, the agreed actions have been completed and the agreed improvements achieved and maintained, it must be noted in the next Review Meeting that the Remedial Action Plan has been completed.
[bookmark: _Ref62056137][bookmark: _Toc71040713][bookmark: _Toc71042809]Exception Report 
[bookmark: _Ref53595079]If a Party fails to complete an action required of it, or to deliver or maintain the improvement required, by a Remedial Action Plan in accordance with that Remedial Action Plan and does not remedy that failure within five (5) Business Days following receipt of notice requiring it to do so, the Provider or HEE (as the case may be) may issue an Exception Report:  
[bookmark: _Ref62056138]to the relevant Party’s chief executive and/or Governing Body; and/or  
[bookmark: _Ref62056139](if it reasonably believes it is appropriate to do so) to any appropriate Regulator, 
in order that each of them may take whatever steps they think appropriate.   
[bookmark: _Ref62056140][bookmark: _Toc71040714][bookmark: _Toc71042810]Withholding of Funding at Exception Report for Breach of Remedial Action Plan 
[bookmark: _Ref62056141]If the Provider fails to complete an action required of it, or to deliver the improvement required, by a Remedial Action Plan in accordance with that Remedial Action Plan: 
[bookmark: _Ref53595067](if the Remedial Action Plan does not itself provide for a withholding or other financial sanction in relation to that failure) HEE may, when issuing an Exception Report, withhold in respect of each action not completed or improvement not met, a reasonable and proportionate sum of up to 5% of the Actual Monthly Value, from the date of issuing the Exception Report and for each month the Provider’s breach continues and/or the required improvement has not been achieved and maintained, subject to a maximum monthly withholding in relation to each Remedial Action Plan of 50% of the Actual Monthly Value; and 
[bookmark: _Ref62056142]HEE must pay the Provider any Funding withheld under clause 33.1.1 within ten (10) Business Days following HEE’s confirmation that the breach of the Remedial Action Plan has been rectified and/or the required improvement has been achieved and maintained. No interest shall be payable on those sums. 
[bookmark: _Ref62056143][bookmark: _Toc71040715][bookmark: _Toc71042811]Retention of Sums Withheld for Breach of Remedial Action Plan 
[bookmark: _Ref53595153]If, twenty (20) Business Days after an Exception Report has been issued under clause 32.1, the Provider remains in breach of a Remedial Action Plan, HEE may notify the Provider that any Funding withheld under clause 33.1.1 is to be retained permanently by HEE. 
[bookmark: _Ref62056144][bookmark: _Toc71040716][bookmark: _Toc71042812]Unjustified Withholding or Retention of Funding
[bookmark: _Ref62056145]If HEE withholds sums under clause 33.1.1 or HEE retain sums under clause 34.1, and within twenty (20) Business Days of the date of that withholding or retention the Provider produces evidence satisfactory to HEE that the relevant sums were withheld or retained unjustifiably, HEE must pay those sums to the Provider within ten (10) Business Days following the date of HEE’s acceptance of that evidence, no interest shall be payable on these sums. If HEE does not accept the Provider’s evidence the Provider may refer the matter to the Dispute Resolution Procedure at clause 24.
[bookmark: _Ref62056146][bookmark: _Toc71040717][bookmark: _Toc71042813]Retention of Funding Withheld on Expiry or Termination of this contract 
[bookmark: _Ref62056147]If the Provider does not agree a Remedial Action Plan:  
[bookmark: _Ref62056148]within six (6) months following the expiry of the relevant time period set out in clause 30.1; or  
[bookmark: _Ref62056149]before the Expiry Date or earlier termination of this contract, 
whichever is the earlier, HEE may notify the Provider that any Funding withheld under clause 33.1.1 is to be retained permanently by HEE. 
[bookmark: _Ref62056150]If the Provider does not rectify a breach of a Remedial Action Plan before the Expiry Date or earlier termination of this contract, HEE may notify the Provider that any Funding withheld under clause 33.1.1 is to be retained permanently by HEE. 
[bookmark: _Toc46736848][bookmark: _Toc48603723][bookmark: _Ref53593594][bookmark: _Ref53593603][bookmark: _Ref53593703][bookmark: _Ref53593753][bookmark: _Ref53594806][bookmark: _Ref53594816][bookmark: _Toc53650122][bookmark: _Ref62056151][bookmark: _Ref54797732][bookmark: _Toc71040718][bookmark: _Toc71042814]Review Meetings
[bookmark: _Ref53595449]Review Meetings are to take place as specified in Schedule 1 between HEE and the Provider, unless the following conditions are met:
[bookmark: _Ref62056152]HEE is assured of the delivery of Services, and that it meets the conditions of this contract, and all regulatory conditions, and that regular communication has taken place between Provider and HEE, in which case the Provider and HEE may agree to formally note that conditions are met and a formal Review Meeting shall not take place, in these circumstances a letter of confirmation shall be provided from HEE to the Provider; and
[bookmark: _Ref62056153]the Provider submits a bi-annual return on their progress with the conditions of this contract, the contents of which are satisfactory to HEE. 
[bookmark: _Ref62056154]HEE may, in its absolute discretion, continue with a Review Meeting even when the conditions in clause 37.1 are considered to be met, as part of good governance and accountability practice. 
[bookmark: _Ref62056155]Extra-ordinary Review Meetings may be called by HEE or the Provider, giving ten (10) Business Days’ written notice. In these circumstances the calling Party shall issue an agenda to the other Party within five (5) Business Days of the meeting.
[bookmark: _Ref62056156]A Review Meeting shall be convened with representatives from the quality, finance, and performance and operations department of HEE.
[bookmark: _Ref62056157]HEE may determine at its absolute discretion to hold a Review Meeting via the submission of a paper review, rather than an in person formal attendance. The Provider may request that an in person formal attendance Review Meeting proceeds setting out its justification to HEE in writing. 
[bookmark: _Ref62056158][bookmark: _Toc71040719][bookmark: _Toc71042815]Records retention and right of audit 
[bookmark: _Ref62056159]Subject to any statutory requirement, the Provider shall keep secure and maintain for the Term and six (6) years afterwards, or such longer period as may be agreed between the Parties, full and accurate records of all matters relating to this contract. 
[bookmark: _Ref62056160]HEE shall have the right to audit the Provider’s compliance with this contract.  The Provider shall permit or procure permission for HEE or its authorised representative during normal business hours having given advance written notice of no less than five (5) Business Days, access to any premises and facilities, books and records reasonably required to audit the Provider’s compliance with its obligations under this contract. 
[bookmark: _Ref62056161]Should the Provider Sub-contract any of its obligations under this contract, HEE shall have the right to audit and inspect such third party. The Provider shall procure permission for HEE or its authorised representative during normal business hours no more than once in any twelve (12) months, having given advance written notice of no less than five (5) Business Days, access to any premises and facilities, books and records used in the performance of the Provider’s obligations under this contract that are Sub-contracted to such third party. The Provider shall cooperate with such audit and inspection and accompany HEE or its authorised representative if requested.
[bookmark: _Ref62056162]The Provider shall grant to HEE or its authorised representative, such access to those records as they may reasonably require in order to check the Provider’s compliance with this contract for the purposes of:
[bookmark: _Ref62056163]the examination and certification of HEE’s accounts; or
[bookmark: _Ref62056164]any examination pursuant to section 6(1) of the National Audit Act 1983 of the economic efficiency and effectiveness with which HEE has used its resources.
[bookmark: _Ref62056165]The Comptroller and Auditor General may examine such documents as they may reasonably require which are owned, held or otherwise within the control of the Provider and may require the Provider to provide such oral and/or written explanations as they consider necessary. This does not constitute a requirement or agreement for the examination, certification or inspection of the accounts of the Provider under sections 6(3)(d) and 6(5) of the National Audit Act 1983.
[bookmark: _Ref62056166]The Provider shall provide reasonable cooperation to HEE, its representatives and any regulatory body in relation to any audit, review, investigation or enquiry carried out in relation to the subject matter of this contract. 
[bookmark: _Ref62056167]The Provider shall provide all reasonable information as may be reasonably requested by HEE to evidence the Provider’s compliance with the requirements of this contract. 
On the request of the Department of Health and Social Care, NHS England, NHS Improvement, NHSCFA, any regulatory body or HEE, the Provider must allow NHSCFA or any Local Counter Fraud Specialist, as soon as it is reasonably practicable and in any event not later than 5 Business Days following the date of the request, access to:
all property, premises, information (including records and data) owned or controlled by the Provider; and
all Staff who may have information,
which is relevant to the detection and investigation of cases of bribery, Fraud or corruption, directly or indirectly in connection with this contract.
[bookmark: _Ref54798901][bookmark: _Toc71040720][bookmark: _Toc71042816]Conflicts of interest and the prevention of fraud
[bookmark: _Ref62056168]The Provider shall take appropriate steps to ensure that neither the Provider nor any Staff are placed in a position where, in the reasonable opinion of HEE, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider and the duties owed to HEE under the provisions of this contract.  The Provider will disclose to HEE full particulars of any such conflict of interest which may arise.
[bookmark: _Ref62056169]HEE reserves the right to terminate this contract immediately by notice in writing and/or to take such other steps it deems necessary where, in the reasonable opinion of HEE, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider and the duties owed to HEE under the provisions of this contract.  The actions of HEE pursuant to this clause 39 shall not prejudice or affect any right of action or remedy which shall have accrued or shall subsequently accrue to HEE.
[bookmark: _Ref62056170]The Provider shall take all reasonable steps to prevent Fraud by Staff and the Provider (including its owners, members and directors). The Provider shall notify HEE immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur. 
[bookmark: _Ref62056171]If the Provider or its Staff commits Fraud HEE may terminate this contract and recover from the Provider the amount of any direct loss suffered by HEE resulting from the termination.
[bookmark: _Ref62056172][bookmark: _Toc71040721][bookmark: _Toc71042817]Equality and human rights
[bookmark: _Ref62056173]The Provider shall:
[bookmark: _Ref62056174]ensure that (a) it does not, whether as employer or as provider of the Services, engage in any act or omission that would contravene the Equality Legislation, and (b) it complies with all its obligations as an employer or provider of the Services as set out in the Equality Legislation and take  reasonable endeavours to ensure its Staff do not unlawfully discriminate within the meaning of the Equality Legislation;
[bookmark: _Ref62056175]in the management of its affairs and the development of its equality and diversity policies, cooperate with HEE in light of HEE’s obligations to comply with its statutory equality duties whether under the Equality Act 2010 or otherwise.  The Provider shall take such reasonable and proportionate steps as HEE considers appropriate to promote equality and diversity, including race equality, equality of opportunity for disabled people, gender equality, and equality relating to religion and belief, sexual orientation and age; and
[bookmark: _Ref62056176]the Provider shall impose on all its Sub-contractors and suppliers, obligations substantially similar to those imposed on the Provider by this clause 40.
[bookmark: _Ref62056177]The Provider shall meet reasonable requests by HEE for information evidencing the Provider’s compliance with the provisions of this clause 40.
[bookmark: _Ref62056178]The Provider shall perform its obligations under this contract in accordance with:
[bookmark: _Ref62056179]the Equality Act 2010 and any other equality applicable Law and/or Guidance (whether in relation to age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion and belief, sex, and sexual orientation);
[bookmark: _Ref62056180]the Provider’s equality and diversity policy which must be consistent with HEE’s equality and diversity policy available on the HEE website; and
[bookmark: _Ref62056181]any other requirements and instructions which HEE reasonably imposes in connection with any equality obligations imposed on HEE at any time under equality Law and/or Guidance; and
[bookmark: _Ref62056182]take all necessary steps, and inform HEE of the steps taken, to prevent unlawful discrimination designated as such by any court or tribunal, or the Equality and Human Rights Commission or (any successor organisation).
[bookmark: _Ref62056183]The Provider shall (and shall use its reasonable endeavours to procure that its Staff shall) at all times comply with the provisions of the HRA in the performance of the contract.
[bookmark: _Ref62056184]The Provider shall undertake, or refrain from undertaking, such acts as HEE requests so as to enable HEE to comply with its obligations under the HRA.
[bookmark: _Ref62056185]Where the Provider is an NHS Trust or an NHS Foundation Trust, the Provider shall implement EDS2 and WRES.
[bookmark: _Ref62056186]The Provider and HEE will work in partnership to address any equality, diversity and inclusivity matters relating to education and training. 
[bookmark: _Ref62056187][bookmark: _Toc71040722][bookmark: _Toc71042818][bookmark: a87527]Notices
[bookmark: _Ref62056188]Any notice or other communication given to a Party under or in connection with this contract shall be in writing and shall be:
[bookmark: _Ref62056189][bookmark: a343839]delivered by hand or by pre-paid first-class post or other next Business Day delivery service at its registered office (if a company) or its principal place of business (in any other case); or 
[bookmark: a739048][bookmark: _Ref62056190]sent by email to the address specified at the beginning of this contract.
[bookmark: a659520]Any notice or communication shall be deemed to have been received:
[bookmark: a553420]if delivered by hand, at the time the notice is left at the proper address;
[bookmark: a375883]if sent by pre-paid first-class post or other next Business Day delivery service, at 9.00 am on the second Business Day after posting; or
[bookmark: a607025][bookmark: _Ref53596466]if sent by email, at the time of transmission, or, if this time falls outside Business Hours in the place of receipt, when Business Hours resume. 
[bookmark: a954485]This clause does not apply to the service of any proceedings or any documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
[bookmark: _Ref62056191][bookmark: _Toc71040723][bookmark: _Toc71042819]Assignment, novation and Sub-contracting
[bookmark: _Ref62056192]The Provider shall not, except where clause 42.2 applies, assign, Sub-contract, novate, create a trust in, or in any other way dispose of the whole or any part of this contract without the prior consent in writing of HEE such consent not to be unreasonably withheld or delayed.  If the Provider Sub-contracts any of its obligations under this contract, every act or omission of the Sub-contractor shall for the purposes of this contract be deemed to be the act or omission of the Provider and the Provider shall be liable to HEE as if such act or omission had been committed or omitted by the Provider itself.
[bookmark: _Ref62056193]Notwithstanding clause 42.1,the Provider may assign to a third party (“Assignee”) the right to receive Funding due and owing to the Provider under this contract for which an invoice has been issued.  Any assignment under this clause 42.2 shall be subject to:
[bookmark: _Ref62056194]all related rights of HEE in relation to the recovery of sums due but unpaid;
[bookmark: _Ref62056195]HEE receiving notification of the assignment and the date upon which the assignment becomes effective together with the Assignee’s contact information and bank account details to which HEE shall make payment;
[bookmark: _Ref62056196]the provisions of clause 10 continuing to apply in all other respects after the assignment which shall not be amended without the prior written approval of HEE; and
[bookmark: _Ref62056197]payment to the Assignee being full and complete satisfaction of HEE’s obligation to pay the relevant sums in accordance with this contract.
[bookmark: _Ref62056198]Any authority given by HEE for the Provider to Sub-contract any of its obligations under this contract shall not impose any duty on HEE to enquire as to the competency of any authorised Sub-contractor. The Provider shall ensure that any authorised Sub-contractor has the appropriate capability and capacity to perform the relevant obligations and that the obligations carried out by such Sub-contractor are fully in accordance with this contract.
[bookmark: _Ref62056199]Where the Provider enters into a Sub-contract in respect of any of its obligations under this contract relating to the provision of the Services, the Provider shall include provisions in each such Sub-contract, unless otherwise agreed with HEE in writing, which:
[bookmark: _Ref62056200]contain at least equivalent obligations as set out in this contract in relation to the performance of the Services to the extent relevant to such Sub-contracting; 
[bookmark: _Ref62056201]contain at least equivalent obligations as set out in this contract in respect of confidentiality, information security, data protection, Intellectual Property Rights, compliance with Law and Guidance and record keeping;
[bookmark: _Ref62056202]contain a prohibition on the Sub-contractor Sub-contracting, assigning or novating any of its rights or obligations under such Sub-contract without the prior written approval of HEE (such approval not to be unreasonably withheld or delayed);
[bookmark: _Ref62056203]contain a right for HEE to take an assignment or novation of the Sub-contract (or part of it) upon expiry or earlier termination of this contract; 
[bookmark: _Ref62056204]requires the Provider or other party receiving services under the contract to consider and verify invoices under that contract in a timely fashion;
[bookmark: _Ref62056205]provides that if the Provider or other party fails to consider and verify an invoice in accordance with clause 42.4.5 the invoice shall be regarded as valid and undisputed for the purpose of clause 42.4.5 after a reasonable time has passed;
[bookmark: _Ref62056206]requires the Provider or other party to pay any undisputed sums which are due from it to the Sub-contractor within a specified period not exceeding thirty (30) days of verifying that the invoice is valid and undisputed; 
[bookmark: _Ref62056207]permitting the Provider to terminate, or to procure the termination of, the relevant Sub-contract where the Provider is required to replace such Sub-contractor in accordance with clause 42.5;and
[bookmark: _Ref62056208]requires the Sub-contractor to include a clause to the same effect as this clause 42.4 in any Sub-contract which it awards.
[bookmark: _Ref62056209]Where HEE considers that the grounds for exclusion under regulation 57 of the Public Contracts Regulations 2015 apply to any Sub-contractor, then: 
[bookmark: _Ref62056210]if HEE finds there are compulsory grounds for exclusion, the Provider shall ensure, or shall procure, that such Sub-contractor is replaced or not appointed; or
[bookmark: _Ref62056211]if HEE finds there are non-compulsory grounds for exclusion, HEE may require the Provider to ensure, or to procure, that such Sub-contractor is replaced or not appointed and the Provider shall comply with such a requirement.
[bookmark: _Ref62056212]The Provider shall pay any undisputed sums which are due from it to a Sub-contractor within thirty (30) days of verifying that the invoice is valid and undisputed.  Where HEE pays the Provider’s valid and undisputed invoices earlier than thirty (30) days from verification in accordance with any applicable government prompt payment targets, the Provider shall use its reasonable endeavours to pay its relevant Sub-contractors within a comparable timeframe from verifying that an invoice is valid and undisputed.  
[bookmark: _Ref62056213]HEE shall upon written request have the right to review any Sub-contract entered into by the Provider in respect of the provision of the Services and the Provider shall provide a certified copy of any Sub-contract within five (5) Business Days of the date of a written request from HEE.  For the avoidance of doubt, the Provider shall have the right to redact any confidential pricing information in relation to such copies of Sub-contracts.
[bookmark: _Ref62056214]HEE may at any time transfer, assign, novate, sub-contract or otherwise dispose of its rights and obligations under this contract or any part of this contract and the Provider warrants that it will carry out all such reasonable further acts required to effect such transfer, assignment, novation, sub-contracting or disposal. If HEE novates this contract to any body that is not a Contracting Authority, from the effective date of such novation, the party assuming the position of HEE shall not further transfer, assign, novate, sub-contract or otherwise dispose of its rights and obligations under this contract or any part of this contract without the prior written consent of the Provider, such consent not to be unreasonably withheld or delayed by the Provider.
[bookmark: _Ref62056215][bookmark: _Toc71040724][bookmark: _Toc71042820]Prohibited Acts
[bookmark: _Ref62056216]The Provider warrants and represents that:
[bookmark: _Ref62056217]it has not committed any offence under the Bribery Act 2010 or done any of the following (“Prohibited Acts”):
(i) [bookmark: _Ref62056218]offered, given or agreed to give any officer or employee of HEE any gift or consideration of any kind as an inducement or reward for doing or not doing or for having done or not having done any act in relation to the obtaining or performance of this or any other agreement with HEE or for showing or not showing favour or disfavour to any person in relation to this or any other agreement with HEE; or
(ii) [bookmark: _Ref62056219]in connection with this contract paid or agreed to pay any commission other than a payment, particulars of which (including the terms and conditions of the agreement for its payment) have been disclosed in writing to HEE; and
[bookmark: _Ref62056220]it has in place adequate procedures to prevent bribery and corruption, as contemplated by section 7 of the Bribery Act 2010.
[bookmark: _Ref62056221]If the Provider or its Staff (or anyone acting on its or their behalf) has done or does any of the Prohibited Acts or has committed or commits any offence under the Bribery Act 2010 with or without the knowledge of the Provider in relation to this or any other agreement with HEE:
[bookmark: _Ref62056222]HEE shall be entitled:
(i) [bookmark: _Ref62056223]to terminate this contract and recover from the Provider the amount of any loss resulting from the termination;
(ii) [bookmark: _Ref62056224]to recover from the Provider the amount or value of any gift, consideration or commission concerned; and
(iii) [bookmark: _Ref62056225]to recover from the Provider any other loss or expense sustained in consequence of the carrying out of the Prohibited Act or the commission of the offence under the Bribery Act 2010; 
[bookmark: _Ref62056226]any termination under clause 43.2.1 shall be without prejudice to any right or remedy that has already accrued, or subsequently accrues, to HEE; and
[bookmark: _Ref62056227]notwithstanding the Dispute Resolution Procedure, any Dispute relating to:
(i) [bookmark: _Ref62056228]the interpretation of clause 43, or
(ii) [bookmark: _Ref62056229]the amount or value of any gift, consideration or commission,
shall be determined by HEE, acting reasonably, and the decision shall be final and conclusive.
[bookmark: _Ref62056230][bookmark: _Ref54797456][bookmark: _Toc71040725][bookmark: _Toc71042821][bookmark: _Ref54777348]Change Control
[bookmark: _Ref62056231]Where HEE or the Provider sees a need to change this contract, HEE may at any time request, and the Provider may at any time recommend, such Change only in accordance with the Change Control Process set out in this clause 44 and clause 45.
[bookmark: _Ref62056232]Until such time as a Change is made in accordance with the Change Control Process, HEE and the Provider shall, unless otherwise agreed in writing, continue to perform this contract in compliance with its terms prior to such Change.
[bookmark: _Ref62056233]Any discussions which may take place between HEE and the Provider in connection with a request or recommendation before the authorisation of a resultant Change shall be without prejudice to the rights of either Party.
[bookmark: _Ref62056234]Any work undertaken by the Provider and the Provider’s Staff which has not been authorised in advance by a Change, and which has not been otherwise agreed in accordance with the provisions of this clause 44 and clause 45 shall be undertaken entirely at the expense and liability of the Provider.
[bookmark: _Ref62056235][bookmark: _Toc71040726][bookmark: _Toc71042822]Procedure
[bookmark: _Ref62056236]Discussion between HEE and the Provider concerning a Change shall result in any one of the following:
[bookmark: _Ref62056237]no further action being taken; or
[bookmark: _Ref62056238]a request to change this contract by HEE; or
[bookmark: _Ref62056239]a recommendation to change this contract by the Provider.
[bookmark: _Ref62056240]Where a written request for an amendment is received from HEE, the Provider shall, unless otherwise agreed, submit two copies of a Change Control Note signed by the Provider to HEE within three (3) weeks of the date of the request.
[bookmark: _Ref62056241]A recommendation to amend this contract by the Provider shall be submitted directly to HEE in the form of two copies of a Change Control Note signed by the Provider at the time of such recommendation. HEE shall give its response to the Change Control Note within three (3) weeks.
[bookmark: _Ref62056242]Each Change Control Note shall contain:
[bookmark: _Ref62056243]the title of the Change;
[bookmark: _Ref62056244]the originator and date of the request or recommendation for the Change;
[bookmark: _Ref62056245]the reason for the Change;
[bookmark: _Ref62056246]full details of the Change, including any specifications;
[bookmark: _Ref62056247]the price, if any, of the Change;
[bookmark: _Ref62056248]a timetable for implementation, together with any proposals for acceptance of the Change;
[bookmark: _Ref62056249]a schedule of Funding if appropriate;
[bookmark: _Ref62056250]details of the likely impact, if any, of the Change on other aspects of this contract including:
(iii) [bookmark: _Ref62056251]the timetable for the provision of the Change;
(iv) [bookmark: _Ref62056252]the personnel to be provided;
(v) [bookmark: _Ref62056253]the Funding;
(vi) [bookmark: _Ref62056254]the training to be provided;
(vii) [bookmark: _Ref62056255]working arrangements; and
(viii) [bookmark: _Ref62056256]other contractual issues;
(ix) [bookmark: _Ref62056257]the date of expiry of validity of the Change Control Note; and
(x) [bookmark: _Ref62056258]provision for signature by HEE and the Provider.
[bookmark: _Ref62056259]For each Change Control Note submitted by the Provider HEE shall, within the period of the validity of the Change Control Note:
[bookmark: _Ref62056260]allocate a sequential number to the Change Control Note; and
[bookmark: _Ref62056261]evaluate the Change Control Note and, as appropriate:
(xi) [bookmark: _Ref62056262]request further information; or
(xii) [bookmark: _Ref62056263]arrange for two copies of the Change Control Note to be signed by or on behalf of HEE and return one of the copies to the Provider; or
(xiii) [bookmark: _Ref62056264]notify the Provider of the rejection of the Change Control Note.
[bookmark: _Ref62056265]A Change Control Note signed by HEE and by the Provider shall constitute an amendment to the contract.
[bookmark: _Ref62056266]Any Changes to this contract, including to the Services, shall be recorded and agreed in writing in the Change Control Notification form detailed in Schedule 6.
[bookmark: _Ref62056267][bookmark: _Toc71040727][bookmark: _Toc71042823]General
[bookmark: _Ref62056268]A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
[bookmark: _Ref62056269]A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
[bookmark: _Ref62056270]Each of the Parties is independent of the other and nothing contained in this contract shall be construed to imply that there is any relationship between the Parties of partnership or of principal/agent or of employer/employee nor are the Parties hereby engaging in a joint venture and accordingly neither of the Parties shall have any right or authority to act on behalf of the other nor to bind the other by agreement or otherwise, unless expressly permitted by the terms of this contract.
[bookmark: _Ref62056271]Failure or delay by either Party to exercise an option or right conferred by this contract shall not of itself constitute a waiver of such option or right.
[bookmark: _Ref62056272]The delay or failure by either Party to insist upon the strict performance of any provision, term or condition of this contract or to exercise any right or remedy consequent upon such breach shall not constitute a waiver of any such breach or any subsequent breach of such provision, term or condition.
[bookmark: _Ref62056273]Any provision of this contract which is held to be invalid or unenforceable in any jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or rendering unenforceable the remaining provisions of this contract and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.
[bookmark: _Ref62056274]Each Party acknowledges and agrees that it has not relied on any representation, warranty or undertaking (whether written or oral) in relation to the subject matter of this contract and therefore irrevocably and unconditionally waives any rights it may have to claim damages against the other Party for any misrepresentation or undertaking (whether made carelessly or not) or for breach of any warranty unless the representation, undertaking or warranty relied upon is set out in this contract or unless such representation, undertaking or warranty was made fraudulently. 
[bookmark: _Ref62056275]The rights and remedies provided in this contract are independent, cumulative and not exclusive of any rights or remedies provided by general law, any rights or remedies provided elsewhere under this contract or by any other contract or document. In this clause 46.8 right includes any power, privilege, remedy, or proprietary or security interest. 
[bookmark: _Ref62056276]Unless otherwise expressly stated in this contract, a person who is not a party to this contract shall have no right to enforce any terms of it which confer a benefit on such person except that a third party may directly enforce any indemnities or other rights provided to it under this contract.  No such person shall be entitled to object to or be required to consent to any amendment to the provisions of this contract.
[bookmark: _Ref62056277]This contract, any variation in writing signed by an authorised representative of each Party and any document referred to (explicitly or by implication) in this contract or any variation to this contract, contain the entire understanding between the Provider and HEE relating to the Services to the exclusion of all previous agreements, confirmations and understandings and there are no promises, terms, conditions or obligations whether oral or written, express or implied other than those contained or referred to in this contract.  Nothing in this contract seeks to exclude either Party's liability for Fraud. Any tender conditions and/or disclaimers set out in HEE’s procurement documentation leading to the award of this contract shall form part of this contract.
[bookmark: _Ref62056278]This contract, and any Dispute or claim arising out of or in connection with it or its subject matter (including any non-contractual claims), shall be governed by, and construed in accordance with, the laws of England and Wales.
[bookmark: _Ref62056279]Subject to clause 24, the Parties irrevocably agree that the courts of England and Wales shall have the exclusive jurisdiction to settle any Dispute or claim that arises out of or in connection with this contract or its subject matter.
[bookmark: _Ref62056280]All written and oral communications and all written material referred to under this contract shall be in English. 


[bookmark: _BPDC_LN_INS_1593][bookmark: _BPDC_PR_INS_1594][bookmark: _BPDC_LN_INS_1591][bookmark: _BPDC_PR_INS_1592][bookmark: _Toc312422903][bookmark: Page_54][bookmark: Page_54a][bookmark: Page_63][bookmark: _BPDC_LN_INS_1247][bookmark: _BPDC_PR_INS_1248][bookmark: _BPDC_LN_INS_1245][bookmark: _BPDC_PR_INS_1246][bookmark: Page_65][bookmark: Page_66][bookmark: Page_67][bookmark: Page_73a][bookmark: Page_75][bookmark: Page_75a][bookmark: _BPDC_LN_INS_1165][bookmark: _BPDC_PR_INS_1166][bookmark: _BPDC_LN_INS_1163][bookmark: _BPDC_PR_INS_1164][bookmark: Page_76][bookmark: Page_77][bookmark: Page_79][bookmark: _BPDC_LN_INS_1135][bookmark: _BPDC_PR_INS_1136][bookmark: Page_80][bookmark: _DV_M57][bookmark: _DV_M59][bookmark: Page_84][bookmark: Page_92][bookmark: Page_93][bookmark: Page_94][bookmark: Page_95][bookmark: Page_96][bookmark: Page_97][bookmark: Page_99][bookmark: Page_100][bookmark: Page_102][bookmark: Page_103][bookmark: _Ref351036323][bookmark: _Ref62059464][bookmark: _Toc71040728][bookmark: _Toc71042824] - Services Specification and Tender Submissions
PROVIDER CONTRACT MANAGER:
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
HEE CONTRACT MANAGER: 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ESCALATION LEVEL – SENIOR MANAGER (PROVIDER):
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ESCALATION LEVEL – SENIOR MANAGER (HEE): 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ESCALATION LEVEL - DIRECTOR (PROVIDER):
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
ESCALATION LEVEL - DIRECTOR (HEE):
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
SERVICES COMMENCEMENT DATE:11/01/2023
LONG STOP DATE: 10/02/2023
EXTENSION: This contract shall commence on the Commencement Date and shall continue, unless terminated earlier in accordance with clause 15 (Termination), 3 Years (“Initial Term”), when it shall terminate automatically without notice unless, no later than 1 months before the end of the Initial Term (or any Extended Term agreed under this paragraph), the parties agree in writing that the term of this contract shall be extended for 2 years (“Extended Term”). Unless it is further extended under this paragraph or terminated earlier in accordance with clause 15 (Termination), this contract shall terminate automatically without notice at the end of an Extended Term.
Part 1: Tender Submissions:
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
[bookmark: _Toc312422934]Part 2: Service Specification:
[bookmark: _DV_M914][bookmark: _DV_M913][bookmark: _DV_M912][bookmark: _DV_M911][bookmark: _Ref330460125][bookmark: _Ref330463250]xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

[bookmark: _Ref62059665][bookmark: _Toc71040729][bookmark: _Toc71042825] - Funding

The contract is for 3 years initially, with the option to extend for an additional 2 years.
The total value over the 5 years is £595640
This will be paid annually (usually at the start of the financial year) at £119,128.
This is an educational programme and is therefore VAT exempt.
Provider will notify the Contract Manager at the start of the financial year to initiate funding.  This will be via the normal HE Purchase order system.




[bookmark: _Ref330463325][bookmark: _Toc71040730][bookmark: _Toc71042826] - Quality and Performance Requirements

[bookmark: _Toc312422936][bookmark: _Ref330463338]Quality Compliance
The provider will adhere to HEE’s Quality Framework.
Key Performance Indicators
· Producing refugee healthcare professionals with the clinical knowledge, experience and English language skills to facilitate registration and successful transition into employment  
· Satisfactory recognition of the diverse composition of the attendees and family commitments in line with NHS philosophy of improving working lives. 
· Timely notification of the progress of refugee healthcare professionals Efficient and effective administration of the study Programme  
· Commitment to work with HEENE and local trust(s) and other suppliers on a coordinated plan for all attendees. 
· Satisfactory recognition of the diverse composition of the attendees and family commitments in line with NHS philosophy of improving working lives. 
· Satisfactory feedback at HEENE contract review meetings. 
· Satisfactory evaluation of attendees in all aspects of delivery- responsiveness to queries, request for additional help and regular feedback on performance. 

Performance Management requirements
The provider will:
Provide an annual report detailing:
· Progress of cohort against KPIs
· Employment statistics
· Financial management of contract amount
Appoint a programme manager who will:
· Produce an annual programme of activity
· Arrange quarterly contract review meetings with HEE’s contract manager
· Financial management of the programme.

Meeting Schedule
Contract review meetings to be held quarterly.

[bookmark: _Ref62059751][bookmark: _Toc71040731][bookmark: _Toc71042827] - Data Protection Protocol
[bookmark: co_anchor_a596201_1][bookmark: co_anchor_a158267_1]The definitions and interpretative provisions at clause 1 of this contract shall also apply to this Protocol. Additionally, in this Protocol the following words shall have the following meanings unless the context requires otherwise: 
	“Data Protection Impact Assessment”
	means an assessment by the Controller of the impact of the envisaged Processing on the protection of Personal Data;

	“Data Protection Officer” and “Data Subject” 
	shall have the same meanings as set out in the Data Protection Legislation;

	“Data Subject Access Request”
	means a request made by, or on behalf of, a Data Subject to exercise rights granted pursuant to the Data Protection Legislation;

	“Protocol” or “Data Protection Protocol”
	means this Data Protection Protocol;

	“Sub-processor”
	means any third party appointed to Process Personal Data on behalf of the Provider where the Provider is acting as a Processor in relation to this contract.


[bookmark: _Ref62056281]DATA PROTECTION
[bookmark: _Ref62056282]The Parties acknowledge that for the purposes of the Data Protection Legislation, if Table A of this Protocol has been completed then HEE is the Controller and the Provider is the Processor in relation to the Processing described at Table A.  Where the Provider acts as a Processor they are only authorised to carry out the Processing listed in Table A.
[bookmark: _Ref62056283]The Provider shall notify HEE immediately if it considers that any of HEE's instructions infringe the Data Protection Legislation.
[bookmark: _Ref62056284]The Provider shall provide all reasonable assistance to HEE in the preparation of any Data Protection Impact Assessment prior to commencing any Processing.  Such assistance may, at the discretion of HEE, include:
[bookmark: _Ref62056285]a systematic description of the envisaged Processing operations and the purpose of the Processing;
[bookmark: _Ref62056286]an assessment of the necessity and proportionality of the Processing operations in relation to the Services;
[bookmark: _Ref62056287]an assessment of the risks to the rights and freedoms of Data Subjects; and
[bookmark: _Ref62056288]the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.
[bookmark: _Ref62056289]The Provider shall, in relation to any Personal Data Processed in connection with its obligations as a Processor under this contract:
[bookmark: _Ref62056290]process that Personal Data only in accordance with Table A of this Protocol, unless the Provider is required to do otherwise by Law.  Where the Provider is required by Law to Process the Personal Data it shall promptly notify HEE before Processing the Personal Data or at the first available opportunity where prior notification is not possible unless notification to HEE is prohibited by Law;
[bookmark: _Ref62056291]ensure that it has in place Protective Measures as appropriate to protect against a Data Loss Event having taken account of the:
(i) [bookmark: _Ref62056292]nature of the data to be protected;
(ii) [bookmark: _Ref62056293]harm that might result from a Data Loss Event;
(iii) [bookmark: _Ref62056294]state of technological development; and
(iv) [bookmark: _Ref62056295]cost of implementing any measures; 
[bookmark: _Ref62056296]ensure that:
(i) [bookmark: _Ref62056297]the Provider Personnel do not Process Personal Data except in accordance with this contract (and in particular Table A of this Protocol);
(ii) [bookmark: _Ref62056298]it takes all reasonable steps to ensure the reliability and integrity of any Provider Personnel who have access to the Personal Data and ensure that they:
(A) [bookmark: _Ref62056299]are aware of and comply with the Provider’s duties under this Protocol;
(B) [bookmark: _Ref62056300]are subject to appropriate confidentiality undertakings with the Provider or any Sub-processor;
(C) [bookmark: _Ref62056301]are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by HEE or as otherwise permitted by this contract; and
(D) [bookmark: _Ref62056302]have undergone adequate training in the use, care, protection and handling of Personal Data; 
1.1.1 [bookmark: _Ref62056303]not transfer Personal Data outside of the United Kingdom unless the prior written consent of HEE has been obtained and the following conditions are fulfilled:
(i) [bookmark: _Ref62056304]HEE or the Provider has provided appropriate safeguards in relation to the transfer (whether in accordance with Article 46 of the UK GDPR) as determined by HEE;
(ii) [bookmark: _Ref62056305]the Data Subject has enforceable rights and effective legal remedies;
(iii) [bookmark: _Ref62056306]the Provider complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist HEE in meeting its obligations); and
(iv) [bookmark: _Ref62056307]the Provider complies with any reasonable instructions notified to it in advance by HEE with respect to the Processing of the Personal Data;
[bookmark: _Ref62056308]at the written direction of HEE, delete or return Personal Data (and any copies of it) to HEE on termination or expiry of the contract unless the Provider is required by Law to retain the Personal Data;
assist HEE in ensuring compliance with the obligations set out in articles 32 to 36 of the UK GDPR taking into account the nature of the Processing and the information available to the Processor.
[bookmark: _Ref54799610]Subject to paragraph 1.6 of this Protocol, the Provider shall notify HEE immediately if it:
[bookmark: _Ref62056309]receives a Data Subject Access Request (or purported Data Subject Access Request);
[bookmark: _Ref62056310]receives a request to rectify, block or erase any Personal Data; 
[bookmark: _Ref62056311]receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation; 
[bookmark: _Ref62056312]receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data Processed under this contract; 
[bookmark: _Ref62056313]receives a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or
[bookmark: _Ref62056314]becomes aware of a Data Loss Event.
[bookmark: _Ref54799602]The Provider’s obligation to notify under paragraph 1.5 of this Protocol shall include the provision of further information to HEE in phases, as details become available. 
[bookmark: _Ref62056315]Taking into account the nature of the Processing, the Provider shall provide HEE with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request described in clause 1.5 of this Protocol (and insofar as possible within the timescales reasonably required by HEE) including by promptly providing:
[bookmark: _Ref62056316]HEE with full details and copies of the complaint, communication or request;
[bookmark: _Ref62056317]such assistance as is reasonably requested by HEE to enable HEE to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation; 
[bookmark: _Ref62056318]HEE, at its request, with any Personal Data it holds in relation to a Data Subject; 
[bookmark: _Ref62056319]assistance as requested by HEE following any Data Loss Event; 
[bookmark: _Ref62056320]assistance as requested by HEE with respect to any request from the Information Commissioner’s Office, or any consultation by HEE with the Information Commissioner's Office.
[bookmark: _Ref62056321]The Provider shall maintain complete and accurate records and information to demonstrate its compliance with this Protocol and make such records available to HEE on request.  
[bookmark: _Ref62056322]The Provider shall allow for audits of its Processing activity by HEE or HEE’s designated auditor.
[bookmark: _Ref62056323]The Provider shall designate a Data Protection Officer if required by the Data Protection Legislation. 
[bookmark: _Ref62056324]Before allowing any Sub-processor to Process any Personal Data related to this contract, the Provider must:
[bookmark: _Ref62056325]notify HEE in writing of the intended Sub-processor and Processing;
[bookmark: _Ref62056326]obtain the express prior written consent of HEE; 
[bookmark: _Ref62056327]enter into a written agreement with the Sub-processor which give effect to the terms set out in this Protocol such that they apply to the Sub-processor; and
[bookmark: _Ref62056328]provide HEE with such information regarding the Sub-processor as HEE may reasonably require.
The Provider shall remain fully liable for all acts or omissions of any Sub-processor.
[bookmark: _Ref54799716]HEE may, at any time on not less than thirty (30) Business Days’ notice, revise this Protocol by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable UK certification scheme (which shall apply when incorporated by attachment to this contract).
[bookmark: _Ref62056329]The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. HEE may on not less than thirty (30) Business Days’ notice to the Provider amend this Protocol to ensure that it complies with any guidance issued by the Information Commissioner’s Office. 
[bookmark: _Ref54799722]The Provider shall comply with any further instructions with respect to Processing issued by HEE by written notice. Any such further written instructions shall be deemed to be incorporated into Table A below from the date at which such notice has been provided to the Provider.
[bookmark: _Ref62056330]Subject to paragraphs 1.12 and 1.14 of this Protocol, any change or other variation to this Protocol shall only be binding once it has been agreed in writing and signed by an authorised representative of both Parties. 




Table A - Processing, Personal Data and Data Subjects

	Description
	Details

	Subject matter of the Processing
	 To provide educational and pastoral support to refugee health professionals to enter them into the employment pipeline. 

	Duration of the Processing
	No personal data will be held by HEE – this will be the responsibility of the supplier and not passed on to HEENE. 

	Nature and purposes of the Processing
	No personal data will be held by HEE – this will be the responsibility of the supplier and not passed on to HEENE. 

	Type of Personal Data
	No personal data will be held by HEE – this will be the responsibility of the supplier and not passed on to HEENE. 

	Categories of Data Subject
	No personal data will be held by HEE – this will be the responsibility of the supplier and not passed on to HEENE. 

	Plan for return and destruction of the data once the Processing is complete UNLESS requirement under union or member state law to preserve that type of data data
	No personal data will be held by HEE – this will be the responsibility of the supplier and not passed on to HEENE. 


[bookmark: S5]



[bookmark: _Ref62059129][bookmark: _Toc71040732][bookmark: _Toc71042828] - Information and Data Provisions
[bookmark: _Ref62056331]Confidentiality
[bookmark: _Ref62056332]In respect of any Confidential Information it may receive directly or indirectly from the other Party (“Discloser”) and subject always to the remainder of this paragraph 1, each Party (“Recipient”) undertakes to keep secret and strictly confidential and shall not disclose any such Confidential Information to any third party without the Discloser’s prior written consent provided that:
[bookmark: _Ref62056333]the Recipient shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the Commencement Date;
[bookmark: _Ref62056334]the provisions of this paragraph 1 shall not apply to any Confidential Information:
(i) [bookmark: _Ref62056335]which is in or enters the public domain other than by breach of this contract or other act or omissions of the Recipient;
(ii) [bookmark: _Ref62056336]which is obtained from a third party who is lawfully authorised to disclose such information without any obligation of confidentiality;
(iii) [bookmark: _Ref62056337]which is authorised for disclosure by the prior written consent of the Discloser; 
(iv) [bookmark: _Ref62056338]which the Recipient can demonstrate was in its possession without any obligation of confidentiality prior to receipt of the Confidential Information from the Discloser; or
(v) [bookmark: _Ref62056339]which the Recipient is required to disclose purely to the extent to comply with the requirements of any relevant stock exchange. 
[bookmark: _Ref54803002]Nothing in this paragraph 1 shall prevent the Recipient from disclosing Confidential Information where it is required to do so by judicial, administrative, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable Law, including the Freedom of Information Act 2000 (“FOIA”), Codes of Practice on Access to Government Information, on the Discharge of Public Authorities’ Functions or on the Management of Records (“Codes of Practice”) or the Environmental Information Regulations 2004 (“Environmental Regulations”).
[bookmark: _Ref62056340]HEE may disclose the Provider’s Confidential Information:
[bookmark: _Ref62056341]on a confidential basis, to any Contracting Authority (the Parties agree that all Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Contracting Authority);
[bookmark: _Ref62056342]on a confidential basis, to any consultant, contractor or other person engaged by HEE and/or the Contracting Authority receiving such information;
[bookmark: _Ref62056343]to any relevant party for the purpose of the examination and certification of HEE’s accounts; 
[bookmark: _Ref62056344]to any relevant party for any examination pursuant to section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which HEE has used its resources; 
[bookmark: _Ref62056345]to Parliament and Parliamentary Committees or if required by any Parliamentary reporting requirements; or
[bookmark: _Ref62056346]on a confidential basis to a proposed successor body in connection with any proposed or actual, assignment, novation or other disposal of rights, obligations, liabilities or property in connection with this contract,
and for the purposes of this contract, references to disclosure "on a confidential basis" shall mean HEE making clear the confidential nature of such information and that it must not be further disclosed except in accordance with Law or this paragraph 1.3.   
[bookmark: _Ref62056347]The Provider may only disclose HEE’s Confidential Information, and any other information provided to the Provider by HEE in relation this contract, to the Provider’s Staff or professional advisors who are directly involved in the performance of or advising on the Provider’s obligations under this contract. The Provider shall ensure that such Staff or professional advisors are aware of and shall comply with the obligations in this paragraph 1 as to confidentiality and that all information, including Confidential Information, is held securely, protected against unauthorised use or loss and, at HEE’s written discretion, destroyed securely or returned to HEE when it is no longer required.  The Provider shall not, and shall ensure that the Staff do not, use any of HEE’s Confidential Information received otherwise than for the purposes of performing the Provider’s obligations in this contract. 
[bookmark: _Ref62056348]For the avoidance of doubt, save as required by Law or as otherwise set out in this Schedule 5, the Provider shall not, without the prior written consent of HEE (such consent not to be unreasonably withheld or delayed), announce that it has entered into this contract and/or that it has been appointed as a Provider to HEE and/or make any other announcements about this contract. 
[bookmark: _Ref62056349]Paragraph 1 of this Schedule 5 shall remain in force:
[bookmark: _Ref62056350]without limit in time in respect of Confidential Information which comprises Personal Data or which relates to national security; and
[bookmark: _Ref62056351]for all other Confidential Information for a period of three (3) years after the expiry or earlier termination of this contract unless otherwise agreed in writing by the Parties. 
[bookmark: _Ref62056352]Data protection
[bookmark: _Ref62056353]The Parties acknowledge their respective duties under Data Protection Legislation and shall give each other all reasonable assistance as appropriate or necessary to enable each other to comply with those duties. For the avoidance of doubt, each Party shall take reasonable steps to ensure it is familiar with the Data Protection Legislation and any obligations it may have under such Data Protection Legislation and shall comply with such obligations.
[bookmark: _Ref62056354]Where either Party is Processing Personal Data under or in connection with this contract as a Processor, the Parties shall comply with the Data Protection Protocol. Where the Parties are both Processing Personal Data under or in connection with this contract as Controllers, the Parties shall set out their rights and responsibilities in respect of such Personal Data in a document based on the model data sharing agreement at Schedule 7.
The provisions of this paragraph 2 are additional to those set out in the Data Protection Protocol.
[bookmark: _Ref62056355]Without prejudice to the generality of paragraph 2.1, when acting as a Controller HEE shall ensure that it has all necessary appropriate consents and notices in place to enable lawful transfer of Personal Data to the Provider for the duration and purposes of this contract.
Without prejudice to the generality of paragraph 2.1, when acting as a Controller in connection with this contract the Provider shall:
not transfer any Personal Data outside of the UK without the prior written consent of HEE;
assist HEE in responding to any request from a Data Subject to exercise their rights under the Data Protection Legislation and responding to consultations and inquiries from the Information Commissioner’s office or any other regulator;
notify HEE without undue delay on becoming aware of a Data Loss Event; and
ensure that all personnel who have access to or process Personal Data in connection with this contract are obliged to keep the personal data confidential
When acting as a Controller, the Provider must obtain the prior written consent of HEE, such consent not to be unreasonably withheld or delayed, prior to appointing any third party as a processor of Personal Data under this contract.
The Provider and HEE shall ensure that Personal Data is safeguarded at all times in accordance with the Law, and this obligation will include (if transferred electronically) only transferring Personal Data (a) if essential, having regard to the purpose for which the transfer is conducted; and (b) that is encrypted in accordance with any international data encryption standards for healthcare, and as otherwise required by those standards applicable to HEE under any Law and Guidance (this includes, data transferred over wireless or wired networks, held on laptops, CDs, memory sticks and tapes). 
[bookmark: _Ref62056356]Where, as a requirement of this contract, either Party is Processing Personal Data relating to Learners as part of the Services, that Party shall: 
[bookmark: _Ref62056357]complete and publish an annual information governance assessment using the Data Security & Protection Toolkit (www.dsptoolkit.nhs.uk);
[bookmark: _Ref62056358]meet the standards in the relevant NHS Data Security & Protection Toolkit; 
[bookmark: _Ref62056359]nominate an information governance lead able to communicate with that Party’s  board of directors or equivalent governance body, who will be responsible for information governance and from whom that Party’s board of directors or equivalent governance body will receive regular reports on information governance matters including, but not limited to, details of all incidents of data loss and breach of confidence;
[bookmark: _Ref62056360]in addition to the requirements of the Data Protection Protocol, report all incidents of data loss and breach of confidence in accordance with applicable Department of Health and Social Care and/or the NHS England and/or Health and Social Care Information Centre guidelines (which can be provided to the Provider by the HEE on request);
[bookmark: _Ref62056361]put in place and maintain policies that describe individual personal responsibilities for handling Personal Data and apply those policies rigorously;
[bookmark: _Ref62056362]put in place and maintain agreed protocols for the lawful sharing of Personal Data with other NHS organisations and (as appropriate) with non-NHS organisations in circumstances in which sharing of that data is required under this contract;
[bookmark: _Ref62056363]at all times comply with any information governance requirements and/or processes as may be set out in the Service Specification; and
[bookmark: _Ref62056364]comply with any new and/or updated requirements, Guidance and/or Policies notified to the Provider by HEE from time to time (acting reasonably) relating to the Processing and/or protection of Personal Data. 
[bookmark: _Ref62056365]Subject to clause 14, the Provider shall indemnify and keep HEE indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings whatsoever or howsoever arising from the Provider’s unlawful or unauthorised Processing (whether in breach of this contract or the Data Protection Legislation) or the destruction inaccessibility and/or damage to Personal Data for which the Provider is responsible in connection with this contract.
The requirements of this paragraph 2 are in addition to, and do not relieve, remove or replace, a Party’s obligations or rights under the Data Protection Legislation.
[bookmark: _Ref62056366]Freedom of Information and Transparency
[bookmark: _Ref62056367]The Parties acknowledge the duties of Contracting Authorities under the FOIA, Codes of Practice and Environmental Regulations and shall give each other all reasonable assistance as appropriate or necessary to enable compliance with those duties.
[bookmark: _Ref62056368]Each Party shall assist and cooperate with the other to enable it to comply with its disclosure obligations under the FOIA, Codes of Practice and Environmental Regulations.  The Parties agree:
[bookmark: _Ref62056369]that this contract and any recorded information held by one Party on the other’s behalf for the purposes of this contract are subject to the obligations and commitments under the FOIA, Codes of Practice and Environmental Regulations;
[bookmark: _Ref62056370]that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA, Codes of Practice and Environmental Regulations is a decision solely for the Party receiving such a request;
[bookmark: _Ref62056371]that where a Party receives a request for information under the FOIA, Codes of Practice and Environmental Regulations in relation to this contract and/or its subject matter, and that Party itself is subject to the FOIA, Codes of Practice and Environmental Regulations it will liaise with the other Party  as to the contents of any response before a response to a request is issued and will promptly (and in any event within two (2) Business Days) provide a copy of the request and any response to the other Party;
[bookmark: _Ref62056372]that where the Provider receives a request for information under the FOIA, Codes of Practice and Environmental Regulations and the Provider is not itself subject to the FOIA, Codes of Practice and Environmental Regulations, it will not respond to that request (unless directed to do so by the Authority) and will promptly (and in any event within two (2) Business Days) transfer the request to the Authority;
[bookmark: _Ref62056373]that either Party, acting in accordance with the Codes of Practice issued and revised from time to time under both section 45 of FOIA, and regulation 16 of the Environmental Regulations, may disclose information concerning the other Party and this contract; and
[bookmark: _Ref62056374]to assist the other Party in responding to a request for information, by processing information or environmental information (as the same are defined in FOIA and the Environmental Regulations) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of FOIA, and providing copies of all information requested by the other Party within five (5) Business Days of that request and without charge.
[bookmark: _Ref62056375]The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, Codes of Practice and Environmental Regulations, the content of this contract is not Confidential Information.
[bookmark: _Ref62056376]Notwithstanding any other term of this contract, the Parties consent to the publication of this contract in its entirety (including variations), subject only to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA, Codes of Practice and Environmental Regulations.
[bookmark: _Ref62056377]In preparing a copy of this contract for publication under paragraph 3.4 of this Schedule 5, HEE may consult with the Provider to inform decision making regarding any redactions but the final decision in relation to the redaction of information will be at HEE’s absolute discretion.
[bookmark: _Ref62056378]The Provider shall assist and cooperate with HEE to enable HEE to publish this contract.
[bookmark: _Ref62056379]Where any information is held by any Sub-contractor of the Provider in connection with this contract, the Provider shall procure that such Sub-contractor shall comply with the relevant obligations set out in paragraph 66 of this Schedule 5, as if such Sub-contractor were the Provider.   
[bookmark: _Ref62056380]Information Security
[bookmark: _Ref62056381]Without limitation to any other information governance requirements set out in this Schedule 5, the Provider shall: 
[bookmark: _Ref62056382]notify HEE forthwith of any information security breaches or near misses (including without limitation any potential or actual breaches of confidentiality or actual information security breaches) in line with HEE’s information governance Policies (which can be provided to the Provider by HEE on request); and 
[bookmark: _Ref62056383]fully cooperate with any audits or investigations relating to information security and any privacy impact assessments undertaken by HEE and shall provide full information as may be reasonably requested by HEE in relation to such audits, investigations and assessments.  
[bookmark: _Ref62056384]Where required in accordance with the Service Specification, the Provider will ensure that it puts in place and maintains an information security management plan appropriate to this contract, the type of Services being provided and the obligations placed on the Provider. The Provider shall ensure that such plan is consistent with any relevant Policies, Guidance, Good Industry Practice and with any relevant quality standards as may be set out in the Service Specification. 
[bookmark: _Ref62056385]Where required in accordance with the Service Specification, the Provider shall obtain and maintain certification under the HM Government Cyber Essentials Scheme at the level set out in the Service Specification.


[bookmark: _Ref62059769][bookmark: _Toc71040733][bookmark: _Toc71042829] - Change Control Notification form
CCN Number:

	Title of Change
	

	Service Line
	

	Operations Lead
	

	CM originator
	



	Change Control Notice (CCN to the following agreement:

	Agreement name
	Date of Agreement

	
	

	Date Change Requested
	Date CCN Raised
	Expiry date of CCN

	
	
	



	Contact Information for the proposed change

	Originator
	Other Party

	
Name:

Company:

Telephone:

Email:

	
Name:

Company:

Telephone:

Email:



	Clauses and Schedules affected

	



	Associated Change Control Notices

	CCN No.
	Name of Agreement
	Date of Agreement

	
	
	



	Reason for change

	





	Description of Change

	






	Changes to contract charges and revised payment schedules

	









	Price to implement change

	




	Impact of change on other agreement provisions

	





	Timetable for implementation

	





	Acceptance

	
Signed for and on behalf of:
Health Education England
	
Signed:


Print Name:

Title:

Date:

	
Signed for and on behalf of: [PROVIDER]
	
Signed:


Print name:

Title:

Date:
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