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1. INTRODUCTION
The purpose of this Schedule is to enable the Customer Authority to ensure that the provision of WAN and LAN Services and payment of Charges continues to represent value for money for the Customer Authority throughout the Term. 
2. Frequency of Benchmark Review 

2.1 The Customer Authority may, by written notice to the WAN and LAN Supplier (with a copy being simultaneously sent to the Framework Authority), require a Benchmark Review of any or all of the WAN and LAN Services. 
2.2 The Customer Authority shall not be entitled to carry out a Benchmark Review during the twelve (12) month period from the Effective Date or at intervals of less than twelve (12) months after any previous Benchmark Review.

2.3 The Benchmarking Review may be undertaken by or on behalf of the Customer Authority.  If the Customer Authority wishes the Framework Authority to carry out a Benchmarking Review on its behalf, the Customer Authority shall approach the Framework Authority but the Framework Authority shall not be obliged to carry out such Benchmarking Review.  The costs and expenses of the Framework Authority shall be borne by the Parties in accordance with Paragraph 4.3 below. The Framework Authority shall have no liability for any costs or expenses of the Benchmarker and the Benchmark Review if it agrees to undertake the Benchmarking Review on behalf of the Customer Authority.
3. Purpose and Scope of Benchmark Review

3.1 The purpose of a Benchmark Review shall be to establish whether a Benchmarked Service is and/or the Benchmarked Services as a whole are, Good Value.

3.2 The WAN and LAN Services that are to be the Benchmarked Services shall be identified by the Customer Authority in the written request given under Paragraph 2.1 above.

4. Appointment of Benchmarker

4.1 The Parties shall appoint the Benchmarker to carry out the Benchmark Review from the list of organisations set out in Appendix 11 of the Call-Off Form. The terms under which the Benchmarker is engaged shall be: 

4.1.1 consistent with the relevant provisions set out in this Schedule; and 

4.1.2 determined and agreed solely by the Customer Authority (unless otherwise advised by the Customer Authority).  
4.2 The Customer Authority will, at the written request of the WAN and LAN Supplier, require the Benchmarker to enter into an appropriate confidentiality undertaking with the WAN and LAN Supplier provided that nothing shall prevent the Benchmarker from using anonymised data about the WAN and LAN Services in future benchmarks for its other clients.

4.3 The costs and expenses of the Benchmarker and the Benchmark Review (including any costs and expenses incurred by the Framework Authority pursuant to Paragraph 2.3 above) shall be shared equally between the Parties provided that each Party shall bear its own internal costs of the Benchmark Review.
4.4 In order to enable the Benchmarker to be in a position to effectively and efficiently conduct Benchmark Reviews, the Parties acknowledge that a newly appointed Benchmarker will need to be given a sufficient opportunity, prior to its initial Benchmark Review, to:

4.4.1 become familiar with the requirements of this Schedule and the information that will be required from the Parties to facilitate any Benchmark Review; and 

4.4.2 determine that its methodology is not ineffective or inadequate to any material extent and make any changes that it deems appropriate.
4.5 Where the Framework Authority carries out a Benchmark Review on behalf of the Customer Authority, the Framework Authority will require the Benchmarker to enter into an appropriate confidentiality undertaking with the WAN and LAN Supplier, provided that nothing shall prevent the Benchmarker from using anonymised data about the WAN and LAN Services in future benchmarks for its other clients.
5. Benchmarking Process

5.1 The Customer Authority shall require the Benchmarker to produce, and to send to each Party for approval, a draft plan for the Benchmark Review (a copy of the plan shall be provided to the Framework Authority upon request) within eight (8) Working Days (or such other period as the Parties agree in writing) after the date of the appointment of the Benchmarker, or such longer period as the Benchmarker shall reasonably request in all the circumstances.  The plan must include:

5.1.1 the scope, proposed timetable and description of WAN and LAN Services for the Benchmark Review;

5.1.2 a description of the information that the Benchmarker requires each Party to provide;

5.1.3 a description of the benchmarking methodology to be used and the means by which Good Value will be established; 

5.1.4 a description that demonstrates objectively and transparently that the benchmarking methodology to be used is capable of fulfilling the benchmarking objectives;

5.1.5 an estimate of the resources required from each Party to underpin the delivery of the plan; 

5.1.6 a description of how the Benchmarker will scope and identify the Comparison Group(s) and the minimum number of samples required to establish each Comparison Group; and

5.1.7 details of any entities which the Benchmarker proposes to include within the Comparison Group(s) including a description of the methodology which the Benchmarker may use to normalise or otherwise adjust the results from the Comparison Group(s).

5.2 Each Party must give notice in writing to the Benchmarker and to the other Party within eight (8) Working Days (or such other period as the Parties agree in writing) after receiving the draft plan, advising whether it approves the draft plan or, if it does not approve the draft plan, suggesting amendments to that plan.  Neither Party may unreasonably withhold or delay its approval of the draft plan nor suggest any amendments which are unreasonable.

5.3 Where a Party suggests amendments to the draft plan in accordance with Paragraph 5.2 above, the Benchmarker must, if it believes the amendments are reasonable, produce an amended draft plan.  In making a determination as to whether or not to accept amendments put forward by either Party, the Benchmarker must act reasonably and in accordance with the terms under which it has been engaged by the Customer Authority. Paragraph 5.2 above shall apply to any amended draft plan.

5.4 Failure by a Party to give notice under Paragraph 5.2 above shall be treated as approval of the draft plan by that Party.

5.5 Once the plan is approved by both Parties (a copy of the approved plan shall be provided to the Framework Authority upon request), the Benchmarker shall carry out the Benchmark Review in accordance with the plan.  Each Party shall procure that all the information described in the plan, together with any additional information reasonably required by the Benchmarker is provided to the Benchmarker without undue delay.  If the WAN and LAN Supplier fails to provide any material information requested from it by the Benchmarker and does not promptly remedy such failure once such omission has been identified such failure shall constitute a material Default for the purposes of Clause 45.4.1.
5.6 Each Party shall cooperate fully with the Benchmarker including by providing access to records, technical documentation, premises, equipment, systems and personnel at times reasonably requested by the Benchmarker, provided that the Benchmarker shall be instructed to minimise any disruption to the Benchmarked Services.

5.7 Either Party may provide additional material to the Benchmarker to assist the Benchmarker in conducting the Benchmark Review.

5.8 Once it has received the information it requires, the Benchmarker shall finalise a sample of entities constituting the Comparison Group(s) and collect data relating to Comparable Services.  The selection of the Comparison Group(s) (both in terms of number and identity of entities) and Comparable Services shall be a matter for the Benchmarker's professional judgment by:
5.8.1 applying the adjustment factors listed in Paragraph 5.10 below and from an analysis of the Comparable Services derive the Equivalent Services Data;

5.8.2 using the Equivalent Services Data calculate (as set out in Appendix 11 of the Call-Off Form) the Average Price or the Upper Quartile and/or the mean or median Service Level Targets;

5.8.3 comparing the Charges attributable to the Benchmarked Services (having regard in particular to the Service Level Targets and Service Credits regime) with (as set out in Appendix 11 of the Call-Off Form) the Average Price or Upper Quartile using the Equivalent Services Data;

5.8.4 comparing the Service Level Targets attributable to the Benchmarked Services (having regard to the Charges and Service Credits) with (as set out in Appendix 11 of the Call-Off Form) the median or mean average service levels using the Equivalent Services Data; and

5.8.5 determining whether or not each Benchmarked Service is and/or the Benchmarked Services as a whole are, Good Value.

5.9 Members of the Comparison Group(s) with unusually high or low prices due, for example, to loss-leading prices or cross-subsidised prices, will be identified by the Benchmarker and removed from the sample group with the agreement of the Parties (not to be unreasonably withheld or delayed).   Both Parties shall have full visibility of the sample group before and after the elimination of these organisations. No other organisations shall be removed.

5.10 In carrying out the benchmarking analysis the Benchmarker shall have regard to the following matters when performing a comparative assessment of the Benchmarked Services and the Comparable Services in order to derive Equivalent Services Data:

5.10.1 the contractual and business environment under which the Benchmarked Services are being provided (including the scope, scale, complexity and geographical spread of the Benchmarked Services);

5.10.2 any front-end investment and development costs of the WAN and LAN Supplier;

5.10.3 the WAN and LAN Supplier's risk profile including the financial, performance or liability risks associated with the provision of the Benchmarked Services as a whole;

5.10.4 the extent of the WAN and LAN Supplier's management and contract governance responsibilities; and

5.10.5 any other factors reasonably identified by the WAN and LAN Supplier which, if not taken into consideration, could unfairly cause the WAN and LAN Supplier's pricing to appear non-competitive (such as erroneous costing or over-aggressive pricing).

5.11 The Benchmarker shall maintain an audit trail which is sufficiently detailed for any Expert appointed pursuant to Paragraph 6.6 below to understand all work conducted by the Benchmarker, including, so far as is reasonably practicable, details of the relevant information referred to in Paragraphs 5.8 to 5.10 (inclusive) above, calculations, cost base information, source data, analyses, normalisation and adjustment.

6. Benchmarker's report

6.1 The Benchmarker shall be required to prepare a Benchmark Report and deliver it simultaneously to both Parties (a copy of the Benchmark Report shall be provided to the Framework Authority upon request), at the time specified in the plan approved under Paragraph 5 above, setting out its findings.  Those findings shall be required to:

6.1.1 identify whether or not each Benchmarked Service is and/or whether the Benchmarked Services as a whole are, Good Value;

6.1.2 address the quality and competitiveness or otherwise of those Benchmarked Services; and

6.1.3 if any Benchmarked Service is not Good Value, or the Benchmarked Services as a whole are not Good Value, specify the changes that would be required to the Charges or Service Level Targets, that would be required to make that Benchmarked Service or those Benchmarked Services as a whole Good Value.
6.2 The Benchmarker shall act as an expert and not as an arbitrator.

6.3 Benchmark Reviews shall not result in any increase to the Charges or any decrease in the performance of any WAN and LAN Services or Service Level Targets.

6.4 If the Benchmark Report states that any Benchmarked Service is not Good Value, or that the Benchmarked Services as a whole are not Good Value, then the WAN and LAN Supplier shall implement the changes set out in the Benchmark Report as soon as reasonably practicable within a timescale agreed in writing with the Customer Authority but (in the case only of a reduction in the Charges) in any event within no more than one (1) month of receipt of the Benchmark Report and otherwise no more than three (3) months of receipt of the Benchmark Report.
6.5 If the Benchmark Report determines that any or all of the Benchmarked Services are not Good Value, any failure by the WAN and LAN Supplier to reduce the Charges in accordance with such timescales agreed between the Parties under Paragraph 6.4 above shall, without prejudice to any other rights or remedies of the Customer Authority, constitute a material Default for the purposes of Clause 45.4.1.

6.6 If the WAN and LAN Supplier believes that implementation of any changes set out in the Benchmark Report would cause the WAN and LAN Supplier to provide the WAN and LAN Services at a loss, it shall be entitled to provide a written submission to the Customer Authority explaining why it believes the changes would cause the Services to be provided at a loss. Any such submission must be made to the Customer Authority within ten (10) Working Days of receipt of the Benchmark Report and must demonstrate, with clear evidence:

6.6.1 how specific elements of the WAN and LAN Supplier’s profit and profit margin would be impacted by implementation of the proposed changes; and 

6.6.2 that it has taken full account of the financial impact of the change on all other WAN and LAN Services due to be performed under this Agreement.

6.7 If the Customer Authority receives a written submission from the WAN and LAN Supplier pursuant to Paragraph 6.6 above, it shall review the evidence provided by the WAN and LAN Supplier and shall, acting reasonably and in good faith, within ten (10) Working Days, either:

6.7.1 accept the WAN and LAN Supplier’s position that implementation of the changes in the Benchmark Report would cause the WAN and LAN Supplier to provide the WAN and LAN Services at a loss, in which case the WAN and LAN Supplier shall implement the changes recommended within the Benchmark Report except only to the extent that such changes could be implemented without the WAN and LAN Supplier incurring a loss in respect of performance of the WAN and LAN Services; or 

6.7.2 reject the WAN and LAN Supplier’s assertion, in which case the Customer Authority shall provide a written explanation of its rationale for rejecting the WAN and LAN Supplier’s position; and the WAN and LAN Supplier shall implement the recommended changes in the Benchmarking Report.

End of schedule
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