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St Richards  Hospital
Spitalfield Lane
Chichester
West Sussex
PO19 6SE
Tel: 01243 788122 ext. 2433
www.westernsussexhospitals.nhs.uk







15th September 2016


Dear Sir or Madam:

Re: Invitation to offer for the provision of an Occupational Health and Well Being Service for Western Sussex Hospitals NHS Foundation Trust. Offer reference number: T/1165/ZOE
Period of contract: 1st April 2017 to 31st March 2020 with the option to extend by up to 24 months.
Offers are invited subject to the terms of this letter and also to the Terms of Offer (document no.2) for the supply, in accordance with the NHS Terms and Conditions for Provision of Services (Contract Version) (document no.3), of the services detailed in the Specification (document no.4).
Western Sussex Hospitals NHS Foundation Trust (the Authority) does not bind itself to accept the lowest or any offer and reserves the right to accept an offer either in whole or in part, each item being for this purpose treated as offered separately. The Authority reserves the right to award contracts for the supply of the services described above and arising out of this procurement process to more than one supplier.
This Invitation to Offer package comprises the following documents (if any of these documents are missing please contact the undersigned immediately):
Document no.1	This covering letter
Document no.2	Terms of Offer
Document no.3	NHS Terms and Conditions for Provision of Services (Contract Version)
Document no.4	Specification
	Appendix 1	Working methods, KPI and performance metrics
	Appendix 2	TUPE Information
	Appendix 3	Occupational Health Activity information
Document no.5	Offer Schedule
Document no.6	Form of Offer





I would like to draw your attention to the following important points when completing and submitting your offer:
1. All offers must be written in English and, where applicable, in ink.
2. All offers must be submitted in a sealed envelope bearing the address label attached in accordance with the documentation provided. It must arrive at that address no later than 12:00 on 25th October 2016 (please also refer to item 5.7 in Document 2 regarding soft copies)
I must also draw your attention to the enclosed Form of Offer where all the requirements for completing and submitting an offer can be found. Failure to comply with these instructions may result in your offer being rejected.
You are advised to confirm receipt of this document by email to Andrew.Boxall@wsht.nhs.uk confirming your contact details so that we can ensure you receive any updates / changes to the documentation.
I hope that this is clear but if you have any queries or if there is anything you wish to discuss please contact me.
Yours faithfully



Andrew Boxall
Head of Procurement


											
Document No. 2
NHS contract for the provision of an Occupational Health and Well Being Service for Western Sussex Hospitals NHS Foundation Trust. Offer reference number: T/1165/ZOE
Terms of Offer
1. Information and confidentiality
1.1	Information that is supplied to offerors as part of the procurement exercise is supplied in good faith. However, offerors must satisfy themselves as to the accuracy of such information and no responsibility is accepted for any loss or damage of whatever kind or howsoever caused arising from the use by the offerors of such information, unless such information has been supplied fraudulently by the Authority.
1.2	All information supplied to offerors by the Authority in connection with this procurement exercise shall be regarded as confidential. By submitting an offer the offeror agrees to be bound by the obligation to preserve the confidentiality of all such information.
1.3	This invitation and its accompanying documents shall remain the property of the Authority and must be returned on demand.
2. 	Freedom of Information Act 2000
2.1	The Freedom of Information Act 2000 (FOIA) applies to Western Sussex Hospitals NHS Trust.
2.2	Offerors should be aware of the Authority obligations and responsibilities under the FOIA to disclose, on request, recorded information held by the Authority. Information provided by offerors in connection with this procurement exercise, or with any Contract that may be awarded as a result of this exercise, may therefore have to be disclosed by the Authority in response to such a request, unless the Authority decides that one of the statutory exemptions under the FOIA applies. The Authority may also include certain information in the publication scheme which it maintains under the FOIA.
2.3	In certain circumstances, and in accordance with the Code of Practice issued under section 45 of the FOIA or the Environmental Information Regulations 2004, the Authority may consider it appropriate to ask offerors for their views as to the release of any information before a decision on how to respond to a request is made. In dealing with requests for information under the FOIA, the Authority must comply with a strict timetable and the Authority would, therefore, expect a timely response to any such consultation within five working days.
2.4	If offerors provide any information to the Authority in connection with this procurement exercise, or with any Contract that may be awarded as a result of this exercise, which is confidential in nature and which an offeror wishes to be held in confidence, then offerors must clearly identify in their offer documentation the information to which offerors consider a duty of confidentiality applies. Offerors must give a clear indication which material is to be considered confidential and why you consider it to be so, along with the time period for which it will remain confidential in nature. The use of blanket protective markings such as “commercial in confidence” will no longer be appropriate. In addition, marking any material as “confidential” or equivalent should not be taken to mean that the Authority accepts any duty of confidentiality by virtue of such marking. Please note that even where an offeror has indicated that information is confidential, the Authority may be required to disclose it under the FOIA if a request is received.
2.5	The Authority cannot accept that trivial information or information which by its very nature cannot be regarded as confidential should be subject to any obligation of confidence.
2.6	In certain circumstances where information has not been provided in confidence, the Authority may still wish to consult with offerors about the application of any other exemption such as that relating to disclosure that will prejudice the commercial interests of any party. 
2.7	The decision as to which information will be disclosed is reserved to the Authority, notwithstanding any consultation with you.
3. Samples
3.1	Not applicable
4. Prices
4.1	Prices must be stated in the Offer Schedule (document no.5) and must remain open for acceptance until 120 (one hundred and twenty) days from the closing date for the receipt of offers.
4.2	Prices must be firm (i.e. not subject to variation) for the period of the contract subject only to any variation provisions contained in the contract documents.
5. Offer documentation and submission
5.1	Offers may be submitted for all goods and/or services or for selected items.
5.2	The goods and/or services offered should be strictly in accordance with the Specification (document no.4). Alternative goods and/or services may be offered but all differences between such items and the Specification must be indicated in detail in the Offer Schedule.
5.3	Offers must comprise:
· The Offer Schedule (document no.5)
· the Form of Offer (document no.6)
· responses / evidence identified as a minimum in document number 2, section 6, Evaluation Criteria
· a statement of prompt settlement discounts, if available (document no.5)
5.4	The Form of Offer must be signed by an authorised signatory: in the case of a partnership, by a partner for and on behalf of the firm; in the case of a limited company, by an officer duly authorised, the designation of the officer being stated.
5.5	The Form of Offer and accompanying documents must be completed in full. Any offer may be rejected which:
· contains gaps, omissions or obvious errors; or
· contains amendments which have not been initialled by the authorised 
· signatory; or
· is received after the closing time.
5.6	For help in completing the Form of Offer and commercial queries please contact Andrew Boxall, Head of Procurement 01243 788122 ext. 2433, Andrew.boxall@wsht.nhs.uk, for technical queries about the service please contact Jo Fanning Head of Employee Relations, Jo.Fanning@wsht.nhs.uk
5.7	Please submit three hard copies of your offer no later than 12:00 on 25th October 2016. Offers must be written in English and submitted in a plain sealed envelope bearing the address label enclosed herewith and arrive at that address. The package must not exhibit any information that would allow the Authority to identify the Supplier prior to opening. In addition, a soft copy must be provided via e-mail to Andrew Boxall to be delivered no sooner than 24 hours and no later than 48 hours AFTER the official close date for hard copies. 



6. Contract award criteria
The contract will be awarded on the basis of the most economically advantageous offer established through the application of the following evaluation criteria and weightings methodology. 
Scored evaluation
Will comprise a scored evaluation of the offer documentation submitted to the Authority considering the Key Success Criteria set out in the table below, using the following scoring methodology.
Scoring 
The non - financial criteria responses will be scored on a 0 – 5 scale
5 	Excellent, addresses all issues and is of a quality and level of detail and understanding that provides certainty of delivery 
4 	High degree of confidence in the suppliers ability to deliver through a thorough understanding of what is being requested demonstrating that the bidder can do what they say they will
3	Good understanding of the issues, good level of detail, and demonstration that proposals are feasible so that there is a good level of confidence that the Bidder will deliver 
2	Some evidence that the bidder understands the issues and addresses them appropriately with sufficient information, but lacking reliable substance.
1	Some misunderstandings and a generally low level of information and detail. Bidder fails to meet expectations in many ways and provides insufficient confidence to the evaluator
0	No information or barely understood by the Bidder and / or missing information. Provides no confidence that the requirements will be met 

Where applicable, and as set out in the following Non-Financial Evaluation Criteria, certain sub-criteria are considered to warrant a higher range of scores than 0-5 and as such a factor has been applied to a number of the sub-criteria such that it will create, for that sub-criteria a scoring range of 0-10 but with increments of 2, i.e. 0,2,4,6,8,10.
An overall moderated composite score based on an average of the scores provided by the evaluation panel will be used to establish the score awarded to each bid.
Information has also been provided against each sub-criterion, providing an indication of the topics that will be taken into consideration by the evaluation panel when scoring bids.
Also, a number of sub-criteria have been highlighted green. These sub-criteria will be scored as stated above but will also form part of the presentation element of the tendering process. For these criteria, they will be subject to a moderation process as a result of the presentation, i.e. the presentation is being used to provide additional assurance for the written submission received.
Presentation
A presentation day will be held on 14th November with Trust site and final topic confirmed in due course.
All suppliers submitting a valid bid will be invited to present.

Non-Financial Evaluation Criteria 
[image: ]
Financial Criteria
The Financial criteria will be utilised as follows to determine the scores for each bid:
Cost of bid over Non-Financial Evaluation Score = cost per ‘benefit point’ (CPBP)
For example, a bid scores 110 out of 150 and has a financial cost of £150,000, another bid has the same score but a cost of £200,000.
In example 1, the bid would receive a CPBP of £1363.64
In example 2, the bid would receive a CPBP of £1818.18

In this example, the first bid with a CPBP of £1363.64 would be the best scoring bid.

This contract therefore will be awarded on a lowest CPBP basis

7. Contract monitoring
The Authority is committed to helping improve the efficiency of contracted suppliers through sharing information on performance measurement. The criteria for measuring performance shall be agreed with the supplier/s and formally documented. It is possible that measurement criteria will develop during the term of the contract - this will also be documented following agreement with the supplier/s.
8. 	Rebates/commissions 
8.1 	In any application of rebates and commissions, offerors will be treated fairly and equitably within their markets. Furthermore, agreement will be reached between both parties on the process for relating payments to contractual activity.
9. Bribery Act 2010
9.1	Your attention is drawn to the Bribery Act 2010 that requires organisations, their employees and agents to take necessary and reasonable steps to act in accordance with the legislation, in particular the sections relating to offences of bribing another person (section 1), being bribed (section 2) and Corporate liability.
10. Primary Period 
The contract will commence on 1st April 2017 for a period of three years with an option to extend for up to twenty four months.

Document No. 3

NHS contract for the provision of an Occupational Health and Well Being Service for Western Sussex Hospitals NHS Foundation Trust. Offer reference number: T/1165/ZOE


Terms and Conditions of Contract 









Specification Document No. 4

NHS contract for the provision of an Occupational Health and Well Being Service for Western Sussex Hospitals NHS Foundation Trust. Offer reference number: T/1165/ZOE
Introduction
Western Sussex Hospitals NHS Foundation Trust serves a population of around 450,000 people across a catchment area covering most of West Sussex. The Trust runs three hospitals: St Richard’s Hospital in Chichester, Southlands Hospital in Shoreham-by-Sea, and Worthing Hospital in the centre of Worthing. St Richard’s and Worthing hospitals provide 24-hour A&E, acute medical care, maternity and children’s services, while Southlands specialises in daycase procedures and diagnostic and outpatient appointments. In addition to our three hospitals, we provide a range of services in other community settings, including Bognor War Memorial Hospital, Crawley Hospital, health centres, GP surgeries, and sexual health clinics. The organisation was created in 2009 by a merger of the Royal West Sussex and Worthing and Southlands Hospitals NHS Trusts, and has been an NHS Foundation Trust since 2013.

We were inspected by the Care Quality Commission, the independent regulator of health and social care in England, during December 2015, and awarded the highest possible rating, Outstanding. Our ambition now is to build further on this achievement and continue to improve the quality of care we can offer our community.

Our Vision: We Care
…about our patients			Treating everyone with kindness and respect
…about quality				Giving our patients the best possible care
…about safety				Keeping our patients as safe as we possibly can
…about the future	Building a sustainable organisation that thrives within a strong local health economy
…about serving local people	Giving West Sussex residents a comprehensive local service they can rely on
…about improvement			Always seeking to make our services better
…about being stronger together	Working across the Trust and with others to support patients at every stage of their care


Our values
We put the patient first and foremost.
We value kindness, respectfulness, professionalism, teamwork, friendliness, compassion.
Our strategy
Our Five-Year Strategic Plan describes a service transformation programme. This has been developed into our Patient First programme, which is represented by the Patient First triangle.
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The Patient, first and foremost, is at the apex of the triangle, to make explicit the commitment that everything we do, no matter how large or small, should always contribute to improving outcomes and experiences for the people we care for in our hospitals. This is the ‘True North’ of our organisation – the one constant towards which we must always set our direction of travel in order to achieve our vision. 

The middle tier of the triangle identifies the four strategic themes on which we need to focus to create the organisation our patients want us to become: 
• Sustainability 
• People 
• Quality improvement 
• Systems and partnerships 



Finally, the base of the triangle is comprised of the five pillars that will support the strategic themes and help us achieve the targets we have set under each:
• Strategy deployment 
• Kaizen Office 
• Capability building 
• Patient First Improvement System (PFIS) 
• Improvement Initiatives 

The Patient First Improvement Programme uses the methodologies of the Lean and Six Sigma improvement framework, which has been proven throughout the world as a highly-successful system for enabling sustained progress towards strategic goals.
1. Purpose of the Specification
The purpose of this specification is to establish the provision of an Occupational Health and wellbeing service for the Authority’s 6947 employees and associated workforce. The current workforce, as at 31st August 2016 is outlined below:
	Staff Group
	SRH
	Worthing
	Southlands
	Other
	Cross site
	Total

	Medical and Dental
	357
	357
	27
	12
	28
	781

	Registered Nurses and Midwives
	872
	982
	39
	11
	57
	1961

	Additional Clinical Services
	656
	656
	23
	6
	8
	1349

	Healthcare Scientists
	66
	40
	
	
	1
	107

	Allied Health Professionals
	178
	227
	18
	
	7
	430

	Additional Professional Scientific and Technical
	87
	171
	21
	2
	13
	294

	Admin and Clerical
	537
	633
	84
	8
	98
	1360

	Estates and Ancillary
	327
	333
	3
	
	2
	665

	 
	3080
	3399
	215
	39
	214
	6947



The Trust operates its own Staff Bank for nursing, admin and facilities with 1086 active workers. The Trust is supported by approximately 860 volunteers. 

Staff turnover was 8.7% in 2015/16. Whilst no guarantee can be provided, the Trust is not expecting any material changes to staff numbers during the life of the contract.

The delivery of the OH service is underpinned by the following principles:
· Strong focus on a high quality, clinically-led, evidence based service
· An equitable and accessible service
· Impartial, approachable and receptive to both clients and employer
· Contribute to improved organisational productivity
· Work in partnership with all NHS organisations and within the community
· Underpinned by innovation
· Offer diversity and depth of specialisation and training opportunities
2. Accreditation
The supplier will be fully SEQOHS accredited (the national accreditation scheme for OH providers) against the six (A-F) national standards for Occupational Health plus the NHS standards (G).
	A. Business probity
	Business integrity and financial propriety

	B. Information governance
	Adequacy and confidentiality of records

	C. People
	Competency and supervision of Occupational Health staff

	D. Facilities and Equipment
	Safe, accessible and appropriate

	E. Relationships with purchasers
	Fair dealing and customer focus

	F. Relationships with workers
	Fair treatment, respect and involvement

	G. NHS standards
	Core NHS services, audit, business and clinical delivery standards



3. Minimum service standards
The supplier will also make services available that meet a minimum specification based on the following six core services (Domain G 1.1):
	Prevention
	The prevention of ill health caused or exacerbated by work

	Timely intervention
	Early treatment of the main causes of absence in the NHS

	Rehabilitation
	A process to help staff stay in or return to work after illness

	Health assessments for work
	Supporting organisations to manage attendance and retirement

	Promotion of health and wellbeing
	Using the workplace to promote improved health and wellbeing

	Teaching and training
	Promoting the health and wellbeing approach amongst all staff and ensuring the availability of future Occupational Health staff


4. Key Objectives
The Authority wishes to provide the best possible Occupational Health service that promotes and supports the health and wellbeing of staff. The service should support staff in remaining at work and returning safely after periods of sickness absence. To deliver this, the Authority requires a Supplier who will integrate with the normal operations of the Authority so that, to the recipients of the Occupational Health service, the Supplier is seen as part of the Authority and not a separate organisation. In order to achieve this, the Supplier must be aligned to the Authority’s Vision and Values. 
The Supplier of the Occupational Health service will:
· Work proactively with the Authority to promote a culture of employee health and wellbeing
· Work collaboratively with the Authority’s managers in supporting staff to achieve healthy outcomes for themselves
· Using the Supplier’s expertise, provide impartial, objective and meaningful advice to the Authority about the health and wellbeing of staff
· Provide early and effective interventions that enable staff to return to work quickly and sustain improved attendance
· Provide a range of services, including  health surveillance programmes, designed to ensure adequate risk protection relating to employee health and wellbeing
· Ensure the Authority’s compliance with statutory requirements in connection with Occupational Health policies, procedures and services
· Contribute to audit, research and training of a sustainable occupational health workforce
· Measure performance and provide regular reports to senior managers and the Board and make the case for innovation and investment in health
· Engage in assessing health needs and design services to support them
· Provide an excellent clinical service, with consistent and reliable support
5. Current Service Provision
The Current Occupational Health service is contracted to Portsmouth Hospitals NHS Trust. The current supplier considers TUPE applies to this service (details are included within the staffing information in Appendix 2).

The Supplier’s OH service shall be co-located at St Richards Hospital and Worthing Hospital.  The Supplier will also deliver services from clinic rooms at different locations as agreed with the Authority from time to time (e.g. seasonal flu vaccinations).

Summary of “As Is” Service principle details:
- Service elements, response rates, services etc as stated in the specification
- Hours of operation 08:30 to 17:00 Monday to Friday
- Staff numbers and split across sites as per specification
- Vaccination costs borne by the OH service
- Costs for microbiology services supporting the OH service, e.g. blood tests etc. borne by the Authority
-  Counselling and Physiotherapy services are outside of the scope
6. Service Provision
The contract will commence on 1st April 2017 and will be a 3 (three) year contract with an option to extend for up to 24 months, working to enhance Occupational Health and wellbeing provision, achieving key performance indicators and demonstrating a year on year improvement. It is anticipated that the contract will be awarded in December 2016, giving approximately a three month implementation period. 

In addition to providing a service that is compliant with the full range of SEQOHS standards the Authority also requires the following specific features:
6.1 Availability
The service must operate from 8.30am to 5.00pm, Mondays to Fridays as a minimum. At least one member of appropriate qualified staff (OH Physician or OH Advisor) must be available on site every working day (Monday to Friday, excluding bank holidays) of the year.

The Supplier shall ensure the service is delivered effectively on both the Worthing Hospital and St Richards Hospital sites minimising inter-site travel for staff. It is envisaged a broadly equal split of services will be provided at both of these sites but the Supplier must have flexibility to respond to meet the demands of the service.
6.2 Work Health Assessments
The Supplier will provide work health assessments for all new starters in post including volunteers and students on placement. These checks will be undertaken prior to commencement in post. The Supplier will work with the Authority to ensure these checks are compliant with the needs of the Trust.
Work health assessments will include screening for communicable diseases among the relevant Staff Groups as set out by Department of Health guidance. Some screening may occur predominantly at the commencement of employment but is also ongoing for some staff. OH should advise relevant staff groups and their manager of their responsibility to be rescreened following potential exposures to infection.
Where appropriate work health assessments may include a telephone or face to face assessment by an Occupational Health Advisor or Physician, any necessary testing and further investigation, and as required the acquisition of specialist reports (costs of reports to be met by the Supplier).
The Supplier will provide the Authority with a recommendation regarding whether the applicant:
· Can commence in post
· Will require adjustments to commence in post (with details to allow for a full risk assessment by the Authority)
· Will require vaccinations during their induction period and any ongoing requirement for vaccinations
· Have obtained specific health clearance for the post and any ongoing requirement for regular review (e.g. Exposure Prone Procedures, Drivers, Food Handlers) 
Response times required for work health assessments are outlined in the quality standards in Annex 1. 
The Supplier is required to offer an enhanced level of service for work health assessments for a specific number of recruitment activities during this year. This will usually include attendance at a recruitment day or induction, with plans in place to enable clearances on the same or following day. This will apply to 5 junior doctors induction days during a year and xx recruitment open days. 
6.3 Referrals
When a manager has a concern about a member of staff’s health and wellbeing they will make a referral to the Supplier. This may be related to absence from work or an ongoing or new health condition. The Supplier will provide an opinion to the Authority on the support that should be offered to the member of staff, including adjustments required. The Supplier will advise on an individual employee’s fitness to undertake the duties of their post. This can include recommendations on fitness to return and reasonable adjustments. 
Self-referrals will be offered to staff and the Supplier will have appropriate systems in place to ensure the appropriate information can be provided to the Authority to ensure any recommendations can be taken forward.
In complex cases the Supplier will ensure there is access to case conferences. This may include the manager, Human Resources, OH Clinician, other support services, the employee and staff representative as appropriate. 
Response times required for referrals are included the quality standards in Annex 1. 
6.4 Missed appointments/DNA’s
Where the Supplier has to cancel an appointment due to unforeseen circumstances a replacement appointment must be given at the time of cancellation. Reports should be provided on the number of occasions the Supplier cancels appointments.
The Supplier will work collaboratively with the Authority to reduce the current levels of DNA’s by employees, developing appropriate systems and processes for alerting employees and managers. The Supplier will provide reports to the Authority to monitor the level of DNA and the impact of any interventions. 
6.5 Immunisations/Vaccinations
All new staff should have their immunisation history properly established and recorded in the Supplier records. Further testing should be undertaken to establish history/immunity where appropriate. Vaccinations should then be offered in accordance with Department of Health Guidance. 
The Supplier will work with the Authority to identify a system to ensure that all new staff receive the correct vaccinations. The Supplier will be expected to work proactively with the Authority to address any gaps in current vaccination levels.
The Supplier will provide advice to individuals and managers regarding risk assessment if vaccination is unsuccessful, contra-indicated, refused or unavailable. All vaccination and testing must be in line with Department of Health recommendations. Immunisation programmes will include but will not be limited to:
· Hepatitis B
· Varicella
· Measles
· Influenza
· BCG
· Typhoid
· Rubella
· Hepatitis A
· Diptheria/Polio/Tetanus
· Mumps
6.6 Flu Vaccination Programme
In 2015-16 the uptake for Flu vaccinations in the Trust was 36%. The Supplier will work proactively with the Authority to increase uptake of the seasonal flu vaccination. This may include but will not be limited to:
- contributing to the development of the annual flu plan
-participating in awareness raising and communications programmes
- providing drop in sessions and attending Authority meetings/training to increase accessibility to the flu vaccine
- providing accurate, timely data to ensure the flu vaccinations can be targeted at those areas with low uptake levels
6.7 Advisory service for blood or body fluids exposure incidents, including needlestick injuries
The Supplier will ensure that during normal office hours:
· Appropriately trained staff are available to respond to reports of sharps or bodily fluids exposure incidents
· Initial risk assessments will be undertaken within one hour of report and then proceed in accordance with Authority protocols.
The Supplier will provide the relevant information for accessing assessment/advice/treatment for sharps injuries when the Supplier is not open. The Supplier will work with the Authority to ensure Authority policies and processes are aligned between departments and staff are not placed at unnecessary risks outside of office hours. Follow up is necessary by the Supplier the first time they are open post incident. 
6.8 Health surveillance
The Supplier will provide a programme of health surveillance of a level sufficient to comply with relevant H&S legislation and NHSLA standards detailed below. The programme will be agreed with the Authority at the commencement of the contract but will be amended in light of any new legislation, standards or areas of concern.


6.9 Outbreaks – communicable diseases
The provider will provide advice and support to the Authority in the event of an actual or suspected communicable disease outbreak or high risk incident (e.g. asbestos exposure). This may include, but will not be limited to, verification of individuals immunisation status and risk factors, additional screening programmes, vaccinations and advice letters to GP’s and members of staff. 
6.10 Workplace assessments/inspection/visits
The Supplier will carry out workplace assessments, inspections or visits following the identification of risk areas either by the Authority or the Supplier. These visits will generate a report. 
The Supplier will collaborate with other Risk Management services, as required by the Authority, in the provision of a comprehensive workplace inspection and reporting service.
6.11 Risk Management
The Supplier will be required to report through the appropriate channels any areas of risk identified through the provision of their service. They will be required to provide advice and recommendations on the reduction of risk and work collaboratively with the Authority to ensure health risks for staff are minimised or eliminated. 
6.12 Training and Education
The Supplier will participate as necessary in training and education programmes on health and wellbeing. Such participation may include the attendance at, and support in, the delivery of programmes. Such programmes will include, but are not limited to, Authority Induction and Health and Wellbeing programmes for managers. 
The Supplier may also be required to design and deliver specific Occupational Health training (e.g. How to complete a management referral) at the request of the Authority or in response to an identified requirement by the Supplier. 
6.13 Health and Wellbeing
The Supplier will be required to appropriately signpost staff to the Authority’s Health and Wellbeing services (e.g. staff Physiotherapy, staff Counselling, Emotional Resilience programmes). The Supplier will also be required to provide input to health and wellbeing initiatives and events on an ad hoc basis in line with the Authority’s Health and Wellbeing Plan.
The Supplier will also be required to provide reports and advice of themes and trends of health and wellbeing issues to help inform the Authority’s health and wellbeing plans. 
7. Clinical governance
The Supplier will work towards a comprehensive system being in place for clinical governance and will participate in the national clinical governance and benchmarking tool for Occupational Health (known as MoHaWK) and will collate the necessary information to comply with this system. This is a major tool in the benchmarking of service quality and improvement, along with SEQOHS and local/national audit.
Relevant evidence-based guidelines on health at work support includes those produced by NICE and NHS Health at Work. The current guidance of relevance to the NHS workforce is listed in the table below:
	NICE workplace guidance
	PH22 Promoting mental wellbeing at work
	CG43 Obesity

	Chronic fatigue syndrome
	Physical/shift work in pregnancy
	CG38 Low back pain

	Latex allergy
	Varicella zoster virus
	Dermatitis

	Infected food handlers
	NHS Health at Work guidelines
	PH5 Smoking cessation

	NG13 Workplace health
	PH13 Promoting physical activity
	Upper limb disorders

	CG117 Tuberculosis
	PH19 Management of long term sickness
	


8. Audit and research
The Supplier will provide an annual audit plan and provide periodic reports demonstrating the actions that have been taken as a result of audit. The Supplier will participate in national audits of Occupational Health.
The Supplier will contribute to research and development, as agreed with the Authority. 
9. Staffing
The staff compliment set out in Annex 2 reflects the current service provision and the Trust recognises that this may not be the appropriate compliment for the service in the future. The Supplier will therefore ensure they have the appropriate compliment of staff, including mix of capabilities, to meet the full range of Occupational Health needs of NHS staff. 
The Supplier will ensure that specialist practitioners meet the recommendations for continuing professional development (CPD). 
The Supplier will meet the SEQOHS Domain C stipulating the availability of the relevant qualified staff and skills required for the delivery of a full Occupational Health service for the Authority.
10. Service continuity
The Supplier will have business continuity plans in place for their own service and will also support the Authority in maintaining business continuity and responding in a timely and appropriate manner in the event of a Major Incident or relevant Business Continuity Incident. This will include but is not limited to, providing appropriate advice to the Authority on health prevention and/or treatment of staff, administering medication and/or vaccination, screening, ongoing health surveillance related to the incident and post incident briefing. 
The Supplier will provide extended access to OH service in situations the Authority deems necessary to maintain business continuity. Examples of such situations include Pandemic Flu, Heat wave and chemical, biological, radiological, nuclear and explosive incidents. 
11. Clinical Information Exchange
The Supplier will have arrangements in place to share information with other Suppliers where the bi-directional ESR is in place. In particular this includes the exchange of information concerning the immunisation status of staff. 
The Supplier will have arrangements to use the bi-directional information exchange system developed for ESR (the human resources database), as agreed with the Authority. 
12. Authority’s Responsibilities
The Authority will provide on-site premises suitable to meet the requirements of SEQOHS Domain D. No accommodation charge will be levied by the Authority but a separate lease agreement will be drawn up that will cover the occupancy of Authority premises by the Contractor. All costs associated with the provision of an Occupational Health service such as but not limited to, providing suitable and adequate equipment, shall be borne by the Contractor
The Authority will cooperate with the Supplier in facilitating the maintenance of an accurate employee database, including the establishment of a bi-directional interface with the ESR system.
The Authority will work with the Supplier to ensure robust systems and processes to support the delivery of the Occupational Health service. 
13. Confidentiality and Record-Keeping
The Supplier will maintain health records for all the Authority’s current and former employees.  The Supplier will maintain confidentiality, and will adhere to all requirements of the Data Protection Act 1998, and Access to Medical Reports Act (1988) and Caldicott principles.
The Supplier, as an accredited OH service, shall have met the good practice and legislative requirements required for the purposes of information governance, including but not limited to those defined within the SEQOHS standards.
The Supplier will keep all records in the designated OH service in a locked and secure area until such a time that they can be scanned and destroyed.
The Supplier will ensure that all leavers’ files are marked and kept in a designated place within the department or other suitable and accessible place advised to the Authority. Where possible records will be archived and stored on disc.
Normally, employees give permission for reports to be sent to their employer at the same time they receive their copy.  However, on occasions when this is not the case the Supplier will notify the Authority that the report will be delayed for this reason.  Employees have x working days to comment on the factual content of the report only, but not to challenge the medical opinion contained therein.
In the event of the lapse of this SLA, the Supplier assures the Authority that the transfer of health records to the new OH Supplier will be conducted in accordance with the approved regulations and protocols, and in-line with SEQOHS standards.
14. Organisational Governance
The Supplier will work with the Authority as agreed to contribute to wider organisational governance and corporate objectives.  Such arrangements will include, but not be limited to, attendance at and provision of reports for the following:
Trust Health & Safety Committee
Trust Staff Health and Wellbeing Steering Group
Trust Infection Control Committee
Corporate briefings and events, such as Trust Open Days and AGMs
15. Performance Management and Metrics
Included in Annex 1 are suggested performance and quality metrics, on which the Trust welcomes comment. The Authority and the Supplier will agree Key Performance Indicators (KPIs) and metrics within three months of the commencement of the contract. The Supplier will produce quarterly reports in relation to performance against (KPIs), and measure of service usage.  An annual report will be completed including activity analysis for all services detailed in the contract.  Performance will be discussed at formal meetings held between the Authority and Supplier held on a quarterly basis.
A formal contract review process will be undertaken 6 (six) months before the expiry of the original 3 year term to establish whether both parties wish to proceed with the optional extension.
16. Queries and Complaints
Queries and complaints will be dealt with as swiftly as possible.
The Supplier shall set out as part of their bid response, the proposed complaints procedure that will apply to this contract
If complaints are unresolved after 20 working days the complaint will be escalated and referred to the Authority’s responsible Director.  At this stage both parties will consider independent arbitration if the complaint cannot be resolved.
Formal complaints will be anonymised, and reported and monitored via the quarterly review process. 
17. Future Developments
HEALTH AND WELLBEING
The Authority currently provides a health and wellbeing programme including the following:
- Provision of Staff Physiotherapy Service
- Provision of Counselling Service
- Access to Emotional Resilience Courses
- Access to Debriefing sessions/Group supervision sessions
- Provision of Schwartz Rounds
- Access to exercise tasters
- Regular health and wellbeing events
- Access to Mindfulness tasters and courses
The current Occupational Health service participates in the events on an ad hoc basis but does not oversee the development or implementation of the health and wellbeing plan. The Authority is interested to receive offers that include a health and wellbeing option as an additional service. Any applicable variation in costs relating to such provision must be clearly set out in any offer.
18. CURRENT EXTERNAL RECIPIENTS OF OCCUPATIONAL HEALTH SERVICES
The current Occupational Health Service provides a service to the following external third party who has been advised of this contracting process and is likely to wish to continue receiving an Occupational Health service from the successful provider to the Trust.
St Wilfrid’s Hospice, Grosvenor Road, Chichester	West Sussex	PO19 8FP
Service: full OH remit.
Such provision is outside of the scope of this contract and this client should not be considered as third parties to the contract. Whilst not part of this contract nor part of any evaluation of bids received, the Trust would like to advise that it would consider favourably the ongoing provision of an Occupational Health service to these clients on the same or more favourable terms, including location and accessibility of service.
Should it prove beneficial for the Provider to extend the service to organisations outside the Trust beyond those mentioned below, the Trust’s agreement is required prior to such extensions as it would wish to discuss the risks and benefits that may arise. Such agreement though, will not be unreasonably withheld.

Accredited OH provider name & Trust logo


Appendix 1
SCHEDULE OF WORKING METHODS, KEY PERFORMANCE INDICATORS AND METRICS

1. Work Health Assessment

2. Employment Health Assessment

3. Management of Health Surveillance

4. Management of Occupational Health Records

5. Management of Expert Help and Advice on Policies and Procedures

6. Management of Referrals 

7. Reports and Meetings



1. WORK HEALTH ASSESSMENTS
	Service Activity
	Aim
	Roles & Responsibilities
	Key Performance Indicators for Service Delivery
	Agreed Performance Standards
	Measure of Service Usage/Metrics
	Agreed Parameters

	Work health assessments and standard health checks [new starters]
	The service provided will comply with relevant statutory requirements and NHS guidance
	Occupational Health will:

Undertake paper based screening for all new starters

Where appropriate and necessary obtain further information from employee

Request further information from GP if required

Arrange consultation with occupational health advisor or physician if required.

Provide Health Assessment report for all new starters, including any recommendations for further actions, including immunisations and vaccinations.
	Appt for OHA screen
Appt for OHA/OHP screen
	OHA professional screen within 2 working days of receipt of completed form[either as an average % of all cases, or an average waiting time in days across the agreed time period]

Where consultation with OHA or OHP is required the appointment should be offered within 7 working days.  

Health Assessment report to be issued within 24 hours of completion of checks. 
	No. of WHA’s screened. Including those that have missed deadline or need further information

No. of GP reports per year

No. of OHA appointments/telephone consultations

No. of OHP appointments/telephone consultations

No of HA reports issued
	

	Exposure prone workers (EPP)
	To give additional health clearance for blood-borne viruses for HCWs who will perform EPPs
	To arrange additional tests as recommended in DH Guidance for all EPP workers
	All EPP workers receive full BBV health assessment/check in line with DH guidance.

All EPP workers to be seen prior to commencing work

EPP workers not to undertake EPP work until EPPC has been issued
	100%
	Number of health records
	



2. ONGOING Employment Health Assessment

	Service Activity
	Aim
	Roles & Responsibilities
	Key Performance Indicators for Service Delivery
	Agreed Performance Standards
	Measure of Service Usage/ Metrics
	Agreed Parameters



	Management of sharps & contamination incidents
	All employees who sustain a high risk Sharps or Contamination injury to be seen within 1 hours of the incident to be offered HIV Post Exposure Prophylaxis (PEP) if necessary, in conjunction with other clinical professionals and departments where required.
	Occupational Health to provide a sharps hotline for advice during normal office hours (8.30am to 5.00pm, Monday to Friday)

All employees who report a sharps or body fluid risk injury to be followed up by OH
	Minimum standard in accordance with DH standards 
	Number of sharps incidents reported and followed up appropriately
	
	

	Annual influenza campaign
	To encourage vaccination of all employees of the Trust
	Publicise the annual vaccination programme

OH will order/ purchase the vaccinations for the Trust
	
	75% of clinical front-line staff vaccinated
	No of vaccinations given

Breakdown of staff group i.e. drs, nurses A&C etc.
	



3. Management of Health Surveillance

	Service Activity
	Aim
	Roles and Responsibilities
	Key Performance Indicators for Service Delivery
	Agreed Performance Standards
	Measure of Service Usage/Metrics
	Agreed Parameters

	Health surveillance of employee who may work with or have exposure to known respiratory irritants or sensitisers
	To monitor health effect of working with know
 respiratory irritants or sensitisers
	OH will undertake health surveillance as required

	100% staff lists for agreed area
	To identify work related health problems at an early stage
	Numbers of staff on baseline and periodic health surveillance
	

	Health surveillance of staff at special risk:

COSHH assessment
Vocational drivers
Night staff
DSE workstation assessment (VDU users only)
Latex/dermatology
	To monitor health of staff at special risk
	OH will undertake health surveillance as required


	100% staff lists for agreed area
	Response to employer to confirm employee’s status in response to specific risk.  To advise Purchaser’s management where occurrences may be RIDDOR reportable
	Numbers of staff on baseline and periodic health surveillance
	



4. Schedule for Occupational Health Records

	Service Activity
	Aim
	Roles and Responsibilities
	Key Performance Indicators for Service Delivery
	Agreed Performance Standards
	Measure of Service Usage/Metrics
	Agreed Parameters

	Maintenance of OH records
	To keep and maintain accurate OH records that are confidential to OH and the individual

To be able to access information required to assess fitness for work or in management of sickness or injury
	To maintain health records for all staff either paper or on computer/disc

To maintain confidentiality

To adhere to all requirements of the Data Protection Act 1998 and Access to Medical Reports and Caldicott principles
	No breaches of confidentiality
	
	
	

	Storage of occupational health records
	As above
	Records to be kept in the designated OH department in a locked and secure area

Any records transferred to other OH departments to have a tracer card
	OH record available to clinician at the time of appointment
	100% of records available
	
	




	Access to occupational health records and confidentiality of information

	As above
	All information held in or pertaining to OH records is confidential to OH department staff on a need to know basis
	No breaches of confidentiality
	100% of OH staff have signed a locally agreed Confidentiality form
	
	

	Storage of leavers’ occupational health records
	As above
	All leavers’ files to be marked and kept in a designated place within OH department or other suitable and accessible place

Where possible records will be archived and stored on disc
	No breaches of confidentiality arising from insecure storage of OH records
	100% confidentiality
	
	



5. Management of Expert Help and Advice on Policies and Procedures

	Service Activity
	Aim
	Roles and Responsibilities
	Key Performance Indicators for Service Delivery
	Agreed Performance Standards
	Measure of Service Usage/Metrics
	Agreed Parameters

	Telephone help and advice
	To answer queries from managers and employees
	Members of OH available to take calls. If department closed answer phone in operation to take calls
	To answer queries so that staff are able to attend work without risking harm to their patients or themselves or colleagues
	
	Amount of use
	

	
	To attend regular meetings with HR and line managers with regard to management of long term and short term sickness cases
	Senior OHA to contact HR managers/line managers as appropriate to advise on cases
	Monthly review between HR and OH of all long-term sickness absence cases.
	OH input into all relevant policy updates and reviews.
	
	

	
	To lead on developing strategies and policies primarily concerned with occupational health activity, including physiotherapy and mental health support
	Policies and procedures to be reviewed on a regular basis in agreement with Trust policy, changes in legislation and /or in response to NHS annual governance standards
	OH input into policy development as and when required.

To advise on developing guidance and campaigns in line with NICE workplace health guidance.
	
	
	



6. Management of Referrals

	Service Activity
	Aim
	Roles and Responsibilities
	Key Performance Indicators for Service Delivery
	Agreed Performance Standards
	Measure of Service Usage/Metrics
	Agreed Parameters

	Referral by a manager
	To assist managers in ensuring employees are fit for work
	A manager can refer if there is a concern about an individual’s health and wellbeing 
	OH will provide the manager with a clear indication of capability.

OH to make use of any fast-tracking systems and options made available by the Purchaser.
	OH nurse will make an appointment within 5 working days. The report will be completed within 2 working days of the appointment. Unless a referral is required to a consultant OH physician in which case an appointment will normally be made within 2weeks and the report will be completed within 2 working days
	Number of appointments and timescales
	

	Self referral
	
	An individual can self-refer to OH if they have a concern that their work is impacting on their health
	
	OH will contact individual within 2 working days, and the appointment will be within 5 working days of first contact.
	Number of appointments and timescales
	



7. Reports and Meetings

	Service Activity
	Aim
	Roles and Responsibilities
	Key Performance Indicators for Service Delivery
	Agreed Performance Standards
	Measure of Service Usage/Metrics
	Agreed Parameters

	Quarterly activity reports
	To provide accurate data to make any necessary adjustments, and to ensure that agreed performance standards are being met
	OH to provide reports to employer as detailed on the management activity sheet to ensure that the service level agreement for the service is maintained
	Quarterly report tabled.
	OH provider to attend 4 meetings a year with the Trust and to update and discuss service usage as detailed in these agreed performance standards
	
	

	Annual report
	To provide accurate information regarding activity analysis for all services detailed in the contract
	OH to provide reports on activity and DNA rates
	Annual report required for the full financial year.
	OH provider to attend and present at the annual contract review meeting.
	
	







Appendix 2 - STAFFING INFORMATION (INCLUDING TUPE DETAILS)

	Current Staffing List
	WTE
	Comments

	Occupational Health Physician
	0.2 
	TUPE does not apply 

	Nurse Band 8a
	0.4 
	TUPE does not apply

	Nurse Band 7
	 1.0
	Vacant post 

	Nurse Band 6
	2.32 
	1 wte due to start on 7th November 2016, 0.2 wte reduction in hours agreed from Jan 2017 

	Nurse Band 5
	2.0 
	0.8 wte on FTC ending on 31/3/17 

	Admin & Clerical Band 4
	 0.2
	TUPE does not apply 

	Admin & Clerical Band 3
	 1.11
	TUPE does not apply to 0.2 wte 

	Admin & Clerical Band 2
	 1.0
	 



TUPE Information

	Post
	Band/pay rate
	Inc date
	Age
	Start date in NHS
	Contracted hours
	Notice period
	Pension

	Specialist Practitioner
	Band 6 £33560
	1/5
	46
	1/1/2012
	27
	4 weeks
	Yes

	Specialist Practitioner
	Band 6 £35225
	N/A
	60
	08/2013
	15
	12 weeks
	Yes

	Specialist Practitioner
	Band 6 £35225
	N/A
	71
	1/1/2013
	8
	12 weeks
	No

	Specialist Practitioner
	Band 6 £31383
	7/11/2017
	27
	7/11/2016
	37.5
	12 weeks
	Yes

	Staff Nurse
	Band 5 £28462
	N/A
	59
	17/3/2014
	37.5
	4 weeks
	No

	Staff Nurse
	Band 5 £28462
	N/A
	53
	15/6/2015
	7.5
	4 weeks
	Yes

	Administrator
	Band 3 £19655
	N/A
	56
	30/5/2000
	34
	4 weeks
	Yes

	Clerical Officer
	Band 2 £17978
	N/A
	48
	1/9/2014
	37.5
	4 weeks
	Yes








Appendix 3
	OH ACTIVITY INFORMATION FOR TENDER

	ACTIVITY
	2012
	2013
	2014
	2015
	2016
(9 months)

	
	
	
	
	
	

	No of WHA’s
	1,806
	2,208
	2,319
	2,564
	2,016

	WHA Appointments
	 

	Advisor (Cat 1,2 & 3)
	85
	90
	129
	195
	107

	Physician
	13
	15
	22
	17
	7

	No of DNA’s for advisors and physicians
	24
	23
	42
	58
	26

	Percentage DNA rate
	24%
	22%
	28%
	27%
	23%

	Management Referral
	1,257
	1,207
	1,353
	1,206
	876

	Management Referral Appointments
	 

	Advisor (Cat 1,2 & 3)
	1,207
	1,295
	1,425
	1,268
	871

	Physician
	211
	261
	320
	296
	189

	No of DNA’s for advisors and physicians
	223
	240
	323
	327
	204

	Percentage DNA rate
	16%
	15%
	19%
	21%
	19%

	DNA Overall
	 

	Attended
	2,663
	2,956
	3,262
	3,047
	2,846

	DNA
	546
	687
	830
	1,016
	989

	Attended Appointments by type
	 

	Medicals and Health Surveillance
	38
	29
	12
	26
	30

	Immunisations & Blood Tests
	1,055
	1,226
	1,344
	1,226
	1,625

	Management Referral
	1,418
	1,556
	1,745
	1,564
	1,060

	Pregnancy Assessment
	6
	4
	4
	12
	5

	Self Referral
	31
	33
	6
	7
	12

	Work Health Assessment
	115
	108
	151
	212
	114

	DNA Appointments by type
	 

	Medicals and Health Surveillance
	13
	10
	6
	8
	18

	Immunisations & Blood Tests
	279
	409
	456
	621
	737

	Management Referral
	223
	240
	323
	327
	204

	Pregnancy Assessment
	0
	1
	3
	2
	1

	Self Referral
	6
	4
	0
	0
	3

	Work Health Assessment
	25
	23
	42
	58
	26






Appendix 3 continued

	OH ACTIVITY INFORMATION FOR TENDER

	ACTIVITY
	2012
	2013
	2014
	2015
	2016
(9 months)

	Vaccinations
	 

	BCG Scar Check
	666
	507
	504
	451
	615

	BCG Vaccination
	11
	18
	3
	8
	12

	Blood for storage
	180
	198
	186
	146
	96

	Diphtheria Serology, Diphtheria, Tetanus, Polio Vaccination
	1
	13
	6
	4
	8

	Hepatitis A Vaccination
	11
	26
	27
	12
	17

	Hepatitis B 2nd DNA
	1
	0
	0
	0
	0

	Hepatitis B Serology
	556
	458
	462
	450
	346

	Hepatitis B Vaccination
	607
	651
	680
	604
	729

	Hepatitis C Serology
	213
	205
	219
	193
	151

	HIV Serology
	160
	198
	264
	213
	169

	IGRA Test
	0
	1
	0
	10
	81

	Mantoux Test
	13
	36
	8
	26
	23

	Measles Serology
	404
	399
	437
	400
	470

	Measles Vaccination
	0
	0
	0
	0
	1

	Meningococcal Vaccination
	0
	0
	0
	5
	32

	MMR Vaccination
	204
	162
	83
	76
	121

	Mumps Serology
	6
	2
	0
	1
	1

	Rubella Serology
	322
	287
	372
	327
	426

	Rubella Vaccination
	0
	0
	0
	2
	0

	Typhoid Vaccination
	8
	13
	16
	6
	3

	Urinalysis
	0
	3
	1
	5
	2

	Varicella Serology
	148
	113
	147
	168
	207

	Varicella Vaccination
	13
	13
	23
	4
	28

	Sharps Incidents
	233
	222
	241
	199
	142

	Sharps Incidents by Division
	 

	279 2Bank & Volunteer Staff
	17
	16
	20
	13
	10

	279 2Core Services Division
	16
	12
	11
	17
	11

	279 2Corporate Division
	11
	13
	10
	9
	7

	279 2Division of Medicine
	53
	61
	78
	69
	29

	279 2Division of Surgery
	38
	42
	69
	52
	32

	279 2Facilities & Estates
	7
	8
	9
	6
	9

	279 2Women & Children Division
	23
	22
	29
	22
	7

	Not specified
	68
	48
	15
	11
	37

	Activity 
	 

	Dermatitis Assessment
	22
	30
	25
	51
	85

	Drivers Medical
	0
	12
	4
	21
	8

	DSE Assessment
	3
	0
	0
	0
	0

	Health Surveillance/Medical
	2
	1
	0
	0
	0

	Pregnancy Assessment
	72
	73
	68
	76
	45

	Skin Sensitiser Health Surveillance
	4
	2
	0
	5
	0

	Spirometry Health Surveillance
	0
	0
	0
	2
	0




Document No. 5
NHS contract for the provision of an Occupational Health and Well Being Service for Western Sussex Hospitals NHS Foundation Trust. Offer reference number: T/1165/ZOE
OFFER SCHEDULE
	Tender for Occupational Health & Well Being Services - T/1165/ZOE

	

	Pay Expenditure
	WTE
	Initialisation Costs £
	Annual Cost £
	Commentary

	Occupational Health Physician
	 
	 
	 
	 

	Nurse Band 8b
	 
	 
	 
	 

	Nurse Band 8a
	 
	 
	 
	 

	Nurse Band 7
	 
	 
	 
	 

	Nurse Band 6
	 
	 
	 
	 

	Nurse Band 5
	 
	 
	 
	 

	Admin & Clerical Band 4
	 
	 
	 
	 

	Admin & Clerical Band 3
	 
	 
	 
	 

	Admin & Clerical Band 2
	 
	 
	 
	 

	Allowance for staffing mgmt
	 
	 
	 
	 

	Contingency pay costs
	 
	 
	 
	 

	Total Pay Costs
	0.00
	 £              -   
	 £     -   
	 

	 
	 
	 
	 
	 

	NON PAY EXPENDITURE
	Qty
	Initialisation Costs £ 
	Annual Cost £ 
	Commentary

	Occupational Health System and other software costs
	 
	 
	 
	 

	Computer Hardware
	 
	 
	 
	 

	IT Support
	 
	 
	 
	 

	Professional Membership fees
	 
	 
	 
	 

	Medical & Surgical consumable costs (wipes, plasters, needles etc.)
	 
	 
	 
	 

	Drugs / Vaccines
	 
	 
	 
	 

	Flu Vaccines
	 
	 
	 
	 

	Office Equipment costs
	 
	 
	 
	 

	Office Stationery costs
	 
	 
	 
	 

	Travel costs
	 
	 
	 
	 

	Management Fee for the service
	 
	 
	 
	 

	Postage
	 
	 
	 
	 

	Travel costs
	 
	 
	 
	 

	Other costs (Insurance, etc.)
	 
	 
	 
	 

	Total Non Pay
	0.00
	 £              -   
	 £     -   
	 

	 
	 
	 
	 
	 

	Total Costs (Pay + Non-Pay)
	 
	 
	 
	 





Document No. 6

NHS contract for the provision of an Occupational Health and Well Being Service for Western Sussex Hospitals NHS Foundation Trust. Offer reference number: T/1165/ZOE


FORM OF OFFER

.………………………………........................................................................................(the Offeror)

of...............................................…………………….........................................................................

.......................................................................…………………………….………………(Company Name and full postal address)


Agrees:

1.1	That this offer and any contracts arising from it shall be subject to the Terms of Offer, the NHS Terms and Conditions of Contract and Supplementary Conditions of Contract and all other terms (if any) issued with the Invitation to Offer; and

1.2	to supply the goods and/or services in respect of which its offer is accepted (if any) to the exact quality, sort and price specified in the Offer Schedule in such quantities, to such extent and at such times and locations as ordered; and

1.3	that this offer is made in good faith and that the Offeror has not fixed or adjusted the amount of the offer by or in accordance with any agreement or arrangement with any other person. The Offeror certifies that it has not and undertakes that it will not:
· communicate to any person other than the person inviting these offers the amount or approximate amount of the offer, except where the disclosure, in confidence, of the approximate amount of the offer was necessary to obtain quotations required for the preparation of the offer, for insurance purposes or for a contract guarantee bond

· enter into any arrangement or agreement with any other person that he or the other person(s) shall refrain from making an offer or as to the amount of any offer to be submitted.

Dated this __________________day__________________________(month)______________________(year)


Name (print):	………………………………………………………………………………………………………………………………………………….


Signature:	………………………………………………………………………………………………………………………………………………….


Title:		…………………………………………………………………………………………………………………………………………………

The Form of Offer must be signed by an authorised signatory: in the case of a partnership, by a partner for and on behalf of the firm; in the case of a limited company, by an officer duly authorised, the designation of the officer being stated.
image2.emf
Criteria Sub Criteria FactorMax Score

Criteria Max 

Score

Demonstrate how their approach to delivering an occupational 

health service is compatible with and compliments the Trust's 

Values

2 10

Demonstrate how they will be proactive and work collaboratively 

in the delivery and development of the service 2 10

Set out how their previous experience of delivering an 

occupational health service, can bring benefit to the Trust 1 5

Demonstrate how they will promote the service to enhance the 

return to work process 1 5

Demonstrate how they will ensure that advice given will be timely 

and effective and how, using their expertise, they will ensure there 

is appropriate challenge to both individuals and managers

2 10

What expectations does the Provider place on the Trust to support 

the delivery of a quality service? 1 5

Recognition of the diversity of the Trust’s work force 1 5

Demonstrate how they will ensure relevant risks are identified and 

raised to the Trust's attention in a timely and effective way

2 10

Highlight, based on past experience, any innovative solutions 

implemented to support Health Surveillance 1 5

Demonstrate how they will ensure have the appropriate 

compliment of staff, including mix of capabilities,  to meet the full 

range of Occupational Health services required.  2 10

Provision of supporting evidence regarding the proposed staffing 

structure that will ensure the delivery of a consistent high quality 

OH service e.g. staff management, recruitment & retention, etc. 2 10

Responsiveness of service to manage aspects such as sharps and 

blood or body fluids exposure incidents and communicable disease 

incidents, etc. 1 5

Demonstrate how they will ensure the service is delivered 

effectively across both main sites.

1 5

Demonstrate their business continuity plans and how they will 

ensure those plans will compliment/support the Trust business 

continuity plans 1 5

Provide examples of KPI currently worked to as submitted in the 

ITT and also as experienced in other contracts being delivered and 

feedback on their appropriateness 1 5

Include your proposed queries and compliants handling procedures

1 5

Provide an appropriate implementation plan that will support the 

two months prior to start of contract and three months post 

commencment of the contract 1 5

System used and interface with ESR 1 5

Based on actual experience, demonstrate how the level of missed 

appointments  / DNAs can be reduced and maintained at a reduced 

level.

1 5

Based on actual experience, demonstrate how the uptake of flu 

vaccinations can be increased and maintained at that level. 2 10

Highlight, based on past experience, any innovative solutions 

implemented to support training and eductaion programmes. Also, 

what would they have inlcuded, or wished to include, if they had 

been given the opportunity 1 5

Provide details on the delivery of a health and wellbeing option as 

an additional service including any applicable variation in costs 

relating to such provision 2 10

150
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NHS TERMS AND CONDITIONS FOR THE PROVISION OF SERVICES (CONTRACT VERSION)



		The Authority 

		Western Sussex Hospitals NHS Foundation Trust





		The Supplier

		[Insert name, address and, where applicable, the company number of the Supplier]







		Date

		[Insert date when signed by both parties]



		Type of Services

		Provision of Occupational Health & Wellbeing Services

T/1165/ZOE







This Contract is made on the date set out above subject to the terms set out in the schedules listed below (“Schedules”). The Authority and the Supplier undertake to comply with the provisions of the Schedules in the performance of this Contract.

The Supplier shall supply to the Authority, and the Authority shall receive and pay for, the Services on the terms of this Contract.

The Definitions in Schedule 4 apply to the use of all capitalised terms in this Contract. 

Schedules



		Schedule 1

		Key Provisions 



		Schedule 2

		General Terms and Conditions



		Schedule 3

		Information Governance Provisions



		Schedule 4

		Definitions and Interpretations



		Schedule 5

		Specification and Tender Response Document



		Schedule 6

		Commercial Schedule



		Schedule 7

		Staff Transfer



		Schedule 8

		[Insert title of schedule]







Signed by the authorised representative of THE AUTHORITY



		Name:

			

		Signature:

			



		Position:

			

		

		





Signed by the authorised representative of THE SUPPLIER



		Name:

			

		Signature

		…………………………………….



		Position:

		………………………………….

		

		









Developed in partnership with  [image: MR_2012_ColourLOGO] 

[bookmark: _Toc312422902][bookmark: _Ref318785210]

Key Provisions



Guidance: These Key Provisions enable the Authority to complete project specific details and to add any optional and/or extra provisions applicable to the relevant project.



Standard Key Provisions

[bookmark: _Ref358208507]Application of the Key Provisions

The standard Key Provisions at Clauses 1 to 7 of this Schedule 1 shall apply to this Contract. 

The optional Key Provisions at Clauses 8 to 22 of this Schedule 1 shall only apply to this Contract where they have been checked and information completed as applicable. 

Extra Key Provisions shall only apply to this Contract where such provisions are set out at the end of this Schedule 1. 

Term

[bookmark: OLE_LINK3][bookmark: OLE_LINK4]This Contract shall commence on the Commencement Date and the Term of this Contract shall expire three years from the Actual Services Commencement Date. The Term may be extended in accordance with Clause 15.2 of Schedule 2 provided that the duration of this Contract shall be no longer than five years in total. 

[bookmark: _Ref322940726]Contract Managers

The Contract Managers at the commencement of this Contract are:

for the Authority:

[insert name and role]

[bookmark: _Ref363815899]for the Supplier:

[insert name and role].



Guidance: This Clause sets out the name of the contract manager for each party. Insert the name and role of the Authority’s contract manager.  At the tender stage you will not know who the Supplier is so Clause 3.1.2 cannot be completed until preparation of the final contract for signature. 

[bookmark: _Ref327440623]Names and addresses for notices

Notices served under this Contract are to be delivered to:

for the Authority:

[complete name and/or role and address]

[bookmark: _Ref363815888]for the Supplier:

[complete name and/or role and address].



Guidance: This Clause sets out the name of each party’s recipient of notices from the other party and is relevant to the issuing of formal communications under the Contract. Insert the name and address of the Authority’s recipient of notices.  At the tender stage you will not know who the Supplier is so Clause 4.1.2 cannot be completed until preparation of the final contract for signature. You may prefer to insert the role of the recipient (e.g. Finance Director) rather than an actual name.

[bookmark: _Ref318698498][bookmark: _Ref318787051]Management levels for dispute resolution

[bookmark: _Ref364152625]The management levels at which a dispute will be dealt with are as follows:

 

		Level

		Authority representative

		Supplier representative



		1

		[Contract Manager]

		[Contract Manager]



		[2]

		[insert role] 

		[insert role]



		[3]

		[insert role]

		[insert role]





[bookmark: _Ref327985379][bookmark: _Ref358208521]

Guidance: Clause 22.3 of Schedule 2 sets out an internal process for dealing with disputes. In Clause 5.1 above you must insert the number of internal levels and the name and/or role of the person who will deal with a dispute at each level. You may include as many levels as appropriate to the project. Once internal processes are exhausted then either party may refer a dispute to mediation for resolution. The purpose of having a number of levels is to ensure all internal avenues of resolution have been exhausted before a dispute is dealt with by an external body.  



Under Authority representative insert the appropriate details. Also consider how many levels are appropriate to your individual project. At the tender stage you will not know who the Supplier is so the Supplier Representatives cannot be completed until preparation of the final contract for signature.

Order of precedence

Subject always to Clause 1.10 of Schedule 4, should there be a conflict between any other parts of this Contract the order of priority for construction purposes shall be:

the provisions on the front page of this NHS Contract for the Provision of Services (Contract Version);

Schedule 1: Key Provisions;

Schedule 5: Specification and Tender Response Document (but only in respect of the Authority’s requirements);

Schedule 2: General Terms and Conditions;

Schedule 6: Commercial Schedule;

Schedule 3: Information Governance Provisions;

Schedule 7: Staff Transfer;

Schedule 4: Definitions and Interpretations; and

the order in which all subsequent schedules, if any, appear.

[bookmark: _Ref358208621]Application of TUPE at the commencement of the provision of Services

The Parties agree that the commencement of the provision of the Services under this Contract shall give rise to a relevant transfer as defined in TUPE and the provisions of Schedule 7 shall apply to such transfer.



Guidance: Key Provision 7 addresses whether any staff will transfer to the Supplier. There are alternative clauses and one of these needs to be adopted. If no staff will transfer on the commencement of the Services delete the second sentence in square brackets and remove the square brackets from the first sentence. If staff will transfer on the commencement of the Services delete the first sentence in square brackets and remove the square brackets from the second sentence. The notes at Schedule 7 then detail how to prepare that schedule accordingly.



[bookmark: _Ref358208949]Implementation phase |X| (only applicable to the Contract if this box is checked and the Schedule inserted)

Prior to commencement of delivery of the Services, there is an implementation phase and therefore all references in Schedule 2 to the Implementation Plan shall apply and the Implementation Plan is set out in Schedule [insert schedule number].



Guidance: For some projects there will be an implementation phase before delivery of the Services commences. If your project has an implementation phase check the box above and insert a Schedule number in this Clause and a corresponding numbered Schedule at the back of the Contract called ”Implementation Plan”. The actual plan will be inserted at contract signature although you may want to issue a provisional timetable with the tender documentation. 



You must then refer to this Schedule in the Table of Schedules on the front page of this Contract.



[bookmark: _Ref351054306]Services Commencement Date (where the Services are to start at a date after the Commencement Date) |_| (only applicable to the Contract if this box is checked and the dates are inserted in Clause 9.1 of this Schedule 1)

[bookmark: _Ref358210931]The Services Commencement Date shall be [insert date] and the Long Stop Date referred to in Clause 15.5.1 of Schedule 2 shall be [insert date].



Guidance: If provision of the Services is to start at a date after the date the Contract is signed, this must be stated in this Clause. This will apply, for example, if there is an implementation phase. If this applies, then check the box above and insert the date provision of the Services will commence. 



Where provision of the Services commences after the date of the Contract, it is advisable to include a Long Stop Date. If the Supplier has not started to provide the Services by the Long Stop Date (which will be some weeks after the Services Commencement Date) it then entitles you to terminate the Services Contract (see Clause 15.5.1 of Schedule 2).



Induction training |_| (only applicable to the Contract if this box is checked)

The Supplier shall ensure that all Staff complete the Authority’s induction training.  All Staff shall complete the training prior to the Actual Services Commencement Date (or immediately following the Services Commencement Date where this date is the date of this Contract) and all new Staff appointed throughout the Term shall also complete the training. The Supplier shall further ensure that all Staff complete any extra training that the Authority makes available to its own staff and notifies the Supplier in writing that it is appropriate for the Staff. 



Guidance: If you require staff of the Supplier to undertake training provided by the NHS, check the box above. This may apply when the Services are provided on site and staff of the Supplier may require training in any site specific policies or procedures.



[bookmark: _Ref318707585][bookmark: Check1]Quality assurance standards |X| (only applicable to the Contract if this box is checked and the standards are listed)

The following quality assurance standards shall apply, as appropriate, to the provision of the Services: [insert standards].



Guidance: If you have any project specific quality assurance requirements, such as compliance with and maintenance of ISO 9001, check the box above and insert the requirements in the second line.



[bookmark: _Ref351037279]Different levels and/or types of insurance |_| (only applicable to the Contract if this box is checked and the table sets out the requirements)

The Supplier shall put in place and maintain in force the following insurances with the following minimum cover per claim:



		Type of insurance required

		Minimum cover



		[Employer’s Liability]

		[                        ]



		[Public Liability]

		[                        ]



		[Professional Indemnity]

		[                        ]



		[Insert other types of insurance as appropriate]

		[                        ]





[bookmark: _Ref327449209]

Guidance: This Clause relates to Clause 14 of Schedule 2. Clause 14.1 of Schedule 2 requires the Supplier to have in place a minimum level of cover per claim of the greater of five million pounds (£5,000,000) or any sum as required by law in respect of employer’s liability, public liability, and professional indemnity insurance.  If this default position is not appropriate in relation to the nature and risks of the particular project, you need to check the box above and insert in the table what different types and/or levels of insurance the Supplier must have in place.

Further Authority obligations |_| (only applicable to the Contract if this box is checked and the Schedule inserted)

The Authority’s Obligations are set out in Schedule [insert schedule number].



Guidance: For some procurements, for example large outsourcing projects, there will be specific responsibilities on and requirements of your own staff. These could include individuals working alongside the Supplier’s staff to develop processes or to ensure the Supplier’s staff have an understanding of current systems and processes. If there are specific responsibilities on your own staff it is important to include these in a Schedule. This will help to avoid arguments, if implementation is late, as to who is responsible for any delay.  



If there will be specific responsibilities on your staff check the box above and insert a Schedule number in this Clause and a numbered Schedule at the back of the Contract called “Authority’s Obligations”. The detailed obligations may need to be inserted at contract signature although you may want to outline these at the time of issue of the tender documentation.  



You must then refer to this Schedule in the Table of Schedules on the front page of this Contract.

[bookmark: _Ref352856100]Assignment of Intellectual Property Rights in deliverables, materials and outputs |_| (only applicable to the Contract if this box is checked)

[bookmark: _Toc303949930][bookmark: _Toc303950697][bookmark: _Toc303951477][bookmark: _Toc304135560][bookmark: _Ref318698941][bookmark: _Ref326770459]The Supplier confirms and agrees that all Intellectual Property Rights in and to the deliverables, material and any other output developed by the Supplier as part of the Services in accordance with the Specification and Tender Response Document, shall be owned by the Authority.  The Supplier hereby assigns with full title guarantee by way of present and future assignment all Intellectual Property Rights in and to such deliverables, material and other outputs.  The Supplier shall ensure that all Staff assign any Intellectual Property Rights they may have in and to such deliverables, material and other outputs to the Supplier to give effect to Clause 14 of this Schedule 1 and that such Staff absolutely and irrevocably waive their moral rights in relation to such deliverables, material and other outputs.  Clause 14 of this Schedule 1 shall continue notwithstanding the expiry or earlier termination of this Contract. 



Guidance: Schedule 2 is structured so that the Supplier owns any intellectual property rights in the output of the Services and the Authority is granted a licence of the necessary usage rights. For most projects this will be the approach that attracts the most suppliers to bid and provides best value for money. 



In exceptional circumstances, it may be appropriate for your contracting authority to own the intellectual property rights in the outputs of the Services. For example, if the Supplier is developing a bespoke approach to service delivery based on your specification, you may wish to have the rights to commercially exploit the outputs of this work, and the price for the Services will reflect this position. If there will be intellectual property created as part of the Services and it is appropriate for you to own such rights, check the box above.



Inclusion of a Change Control Process |X| (only applicable to the Contract if this box is checked and the Schedule inserted)

Any changes to this Contract, including to the Services, may only be agreed in accordance with the Change Control Process set out in Schedule [insert schedule number]. 



Guidance: Clause 21 of Schedule 2 states that any changes to the Services or other parts of the Contract can only be implemented if agreed between the Authority and the Supplier. In large projects where complex changes may be required then a more detailed change control process might be appropriate. Where you require a detailed change control process, check the box above and insert a Schedule number in this Clause and a corresponding numbered Schedule at the back of the Services Contract called “Change Control Process”. 



You must then refer to this Schedule in the Table of Schedules on the front page of this Contract.



Authority step-in rights |_| (only applicable to the Contract if this box is checked and the Schedule inserted)

If the Supplier is unable to provide the Services then the Authority shall be entitled to exercise Step In Rights set out in Schedule [insert schedule number]. 



Guidance: Exceptionally, for certain types of business critical services, if the Supplier cannot provide the Services or fails to provide them to an acceptable standard, you may want the right to step into the position of the Supplier to provide the Services yourself or to appoint a third party to do so.



Before including this right in the Contract you need to consider if in practice it is possible to step into the shoes of the Supplier and provide the Services yourself or through a third party. If not, the inclusion of this right may attract a pricing premium from suppliers to account for the risk of step in being triggered, but with no corresponding benefit as the right is unlikely to be used. 



Where step in rights are considered proportionate to the risks of critical service failure and are thought to be a realistic, practical and a value for money solution to mitigating these risks, check the box above and insert a Schedule number in this Clause and a numbered Schedule at the back of the Services Contract called “Step in Rights”. This Schedule must include the rights required and set out how the step-in process will operate. 



You must then refer to this Schedule in the Table of Schedules on the front page of this Contract.



[bookmark: _Ref351055633]Grant of lease or licence |_| (only applicable to the Contract if this box is checked)

Promptly following execution of this Contract, the Supplier shall enter into the [lease/licence]. Failure to comply with this Key Provision shall be an irremediable breach of this Contract.



Guidance: Clause 2 of Schedule 2 allows for the Supplier to have general access to the Authority’s premises and locations within such premises to provide the Services. 



Depending on the type of services being provided, the Supplier may need to be granted rights to occupy certain premises and/or locations. If this is the case you will need to decide if this is by way of a lease or a licence (see Clause 2.4 of Schedule 2), check the box above and insert a Schedule number in this Clause and a numbered Schedule at the back of the Services Contract called “Form of [Lease/Licence]”. 



You must then refer to this Schedule in the Table of Schedules on the front page of this Contract.



The lease or licence should be issued with the tender documentation.



[bookmark: _Ref327985365][bookmark: _Ref323556603]Guarantee |_| (only applicable to the Contract if this box is checked)

Promptly following the execution of this Contract, the Supplier shall, if it has not already delivered an executed deed of guarantee to the Authority, deliver the executed deed of guarantee to the Authority as required by the procurement process followed by the Authority.  Failure to comply with this Key Provision shall be an irremediable breach of this Contract. 



Guidance: If you require that a third party guarantees the Supplier’s performance, this must be in the tender documentation and you should check the box above. This Clause then protects your NHS body should signature of the guarantee be delayed.



Supplier as Data Processor |X| (only applicable to the Contract if this box is checked)

The Parties acknowledge that the Authority is the Data Controller and the Supplier is the Data Processor in respect of any Personal Data Processed under this Contract.   

Purchase Orders |X| (only applicable to the Contract if this box is checked)

The Authority shall issue a Purchase Order to the Supplier in respect of any Services to be supplied to the Authority under this Contract.  The Supplier shall comply with the terms of such Purchase Order as a term of this Contract.  For the avoidance of doubt, any actions or work undertaken by the Supplier under this Contract prior to the receipt of a Purchase Order covering the relevant Services shall be undertaken at the Supplier’s risk and expense and the Supplier shall only be entitled to invoice for Services covered by a valid Purchase Order.

Monthly payment profile |_| (only applicable to the Contract if this box is checked)

The payment profile for this Contract shall be monthly in arrears. 



Guidance: If the payment profile for invoicing purposes is to be monthly in arrears, this Clause should be included for the purposes of Clause 9.3 of Schedule 2 and the box above checked accordingly. Otherwise, the Supplier may invoice either at any point following the supply of the Services in compliance with the Contract or as set out in the Commercial Schedule at Schedule 6.



[bookmark: _Ref351363126][bookmark: _Ref358208968][bookmark: OLE_LINK5][bookmark: OLE_LINK6]Termination for convenience |_| (only applicable to the Contract if this box is checked and Clause 22.1 of this Schedule 1 is completed)

[bookmark: _Ref358211325][bookmark: _Ref359839006]The Authority may terminate this Contract forthwith in writing to the Supplier at any time on [one (1)/three (3)/six (6) months’] written notice. [Such notice shall not  be served within one (1) year of the Actual Services Commencement Date]. 

[Should the Authority terminate this Contract in accordance with Clause 22.1 of this Schedule 1, then the Authority shall pay to the Supplier the termination sum calculated in accordance with Schedule] [insert schedule number].



Guidance: This Clause entitles you, as the Authority, to terminate the Contract for no reason on a given period of notice (e.g. 1 month, 3 months or 6 months), as proportionate to the particular Services. Where it is important for NHS bodies to have this flexibility in contracts, for example when you are anticipating potential business change, this Clause can be used and the box above checked accordingly. The Clause should not be used as a matter of course, but exceptionally where the contracting authority considers that such flexibility is reasonable and proportionate in the given circumstances.



You can provide that this right commences after the Services have been supplied for twelve months or a longer period where this is considered reasonable to give the Supplier at least some certainty at the start of the Contract. The relevant part of the highlighted text can be retained or deleted accordingly. 



For some services, particularly where there is an initial investment from the Supplier which will be recovered in monthly charges over the contract term, Suppliers will expect to be able to recover some costs should you terminate without cause. This is reasonable and if this is not included you may find that the price of the Services is higher than anticipated to offset this risk. 



Where it is appropriate for the contracting authority to pay certain costs should you terminate without cause, you will need to include the highlighted text at Clause 22.2 above referring to this and set out in Schedule 6 what these costs will cover and how these costs will be calculated. If for your project it would not be appropriate to pay such costs, delete Clause 22.2 from the Key Provisions, but retain Clause 22.1.

Extra Key Provisions



Guidance: Insert extra project specific Key Provisions (if any) as required. Where the detail of the issue will be dealt with in a Schedule, remember to cross reference the Schedule in the Key Provisions and refer to it in the Table of Schedules on the front page of this Contract. Also remember to draft and add to Schedule 4 any new definitions as required for any extra Key Provisions added.








[bookmark: _Toc312422903][bookmark: _Ref330459256]
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1. [bookmark: Page_54][bookmark: _Ref323649114]Provision of Services

0.1 [bookmark: _Ref284336672][bookmark: _Toc303949009][bookmark: _Toc303949770][bookmark: _Toc303950537][bookmark: _Toc303951317][bookmark: _Toc304135400]The Authority appoints the Supplier and the Supplier agrees to provide the Services:

0.1.1 [bookmark: _Toc303949010][bookmark: _Toc303949771][bookmark: _Toc303950538][bookmark: _Toc303951318][bookmark: _Toc304135401]promptly and in any event within any time limits as may be set out in this Contract;

0.1.2 [bookmark: _Toc303949011][bookmark: _Toc303949772][bookmark: _Toc303950539][bookmark: _Toc303951319][bookmark: _Toc304135402]in accordance with all other provisions of this Contract;

0.1.3 [bookmark: _Toc303949012][bookmark: _Toc303949773][bookmark: _Toc303950540][bookmark: _Toc303951320][bookmark: _Toc304135403]with reasonable skill and care and in accordance with any quality assurance standards as set out in the Key Provisions;

0.1.4 [bookmark: _Toc303949013][bookmark: _Toc303949774][bookmark: _Toc303950541][bookmark: _Toc303951321][bookmark: _Toc304135404]in accordance with the Law and with Guidance;

0.1.5 in accordance with Good Industry Practice; 

0.1.6 [bookmark: _Toc303949014][bookmark: _Toc303949775][bookmark: _Toc303950542][bookmark: _Toc303951322][bookmark: _Toc304135405]in accordance with the Policies; and

0.1.7 [bookmark: _Ref289669880][bookmark: _Toc303949015][bookmark: _Toc303949776][bookmark: _Toc303950543][bookmark: _Toc303951323][bookmark: _Toc304135406][bookmark: Page_54a][bookmark: _Toc303949017][bookmark: _Toc303949779][bookmark: _Toc303950546][bookmark: _Toc303951326][bookmark: _Toc304135409]in a professional and courteous manner.

In complying with its obligations under this Contract, the Supplier shall, and shall procure that all Staff shall, act in accordance with the NHS values as set out in the NHS Constitution from time to time.  

0.2 Immediately following the Commencement Date, the Supplier shall, if specified in the Key Provisions, implement the Services fully in accordance with the Implementation Plan. If the Implementation Plan is an outline plan, the Supplier shall, as part of implementation, develop the outline plan into a full plan and agree this with the Authority.  Once this is agreed, the Supplier shall comply with the full Implementation Plan. 

0.3 The Supplier shall commence delivery of the Services on the Services Commencement Date. 

0.4 [bookmark: _Ref285629707][bookmark: _Ref289670162][bookmark: _Toc303949048][bookmark: _Toc303949810][bookmark: _Toc303950577][bookmark: _Toc303951357][bookmark: _Toc304135440][bookmark: _Toc303949055][bookmark: _Toc303949817][bookmark: _Toc303950584][bookmark: _Toc303951364][bookmark: _Toc304135447][bookmark: _Toc303949064][bookmark: _Toc303949826][bookmark: _Toc303950593][bookmark: _Toc303951373][bookmark: _Toc304135456][bookmark: _Toc303949062][bookmark: _Toc303949824][bookmark: _Toc303950591][bookmark: _Toc303951371][bookmark: _Toc304135454]The Supplier shall comply fully with its obligations set out in the Specification and Tender Response Document, including without limitation the KPIs. 

0.5 The Supplier shall ensure that all relevant consents, authorisations, licences and accreditations required to provide the Services are in place at the Actual Services Commencement Date and are maintained throughout the Term.

0.6 If the Services, or any part of them, are regulated by any regulatory body, the Supplier shall ensure that at the Actual Services Commencement Date it has in place all relevant registrations and shall maintain such registrations during the Term.  The Supplier shall notify the Authority forthwith in writing of any changes to such registration or any other matter relating to its registration that would affect the delivery or the quality of Services.  

0.7 [bookmark: _Ref290363186][bookmark: _Toc303949056][bookmark: _Toc303949818][bookmark: _Toc303950585][bookmark: _Toc303951365][bookmark: _Toc304135448]The Supplier shall notify the Authority forthwith in writing:

0.7.1 [bookmark: _Toc303949057][bookmark: _Toc303949819][bookmark: _Toc303950586][bookmark: _Toc303951366][bookmark: _Toc304135449]of any pending inspection of the Services, or any part of them, by a regulatory body immediately upon the Supplier becoming aware of such inspection; and

0.7.2 [bookmark: _Toc303949058][bookmark: _Toc303949820][bookmark: _Toc303950587][bookmark: _Toc303951367][bookmark: _Toc304135450]of any failure of the Services, or any part of them, to meet the quality standards required by a regulatory body, promptly and in any event within two (2) Business Days of the Supplier becoming aware of any such failure. This shall include without limitation any informal feedback received during or following an inspection raising concerns of any nature regarding the provision of the Services.

0.8 [bookmark: _Ref295490332][bookmark: _Toc303949059][bookmark: _Toc303949821][bookmark: _Toc303950588][bookmark: _Toc303951368][bookmark: _Toc304135451]Following any inspection of the Services, or any part of them, by a regulatory body, the Supplier shall provide the Authority with a copy of any report or other communication published or provided by the relevant regulatory body in relation to the provision of the Services.   

0.9 [bookmark: _Toc303949060][bookmark: _Toc303949822][bookmark: _Toc303950589][bookmark: _Toc303951369][bookmark: _Toc304135452]Upon receipt of notice pursuant to Clause 1.7 of this Schedule 2 or any report or communication pursuant to Clause 1.8 of this Schedule 2, the Authority shall be entitled to request further information from the Supplier and/or a meeting with the Supplier, and the Supplier shall cooperate fully with any such request.

0.10 [bookmark: _Ref289670178][bookmark: _Toc303949054][bookmark: _Toc303949816][bookmark: _Toc303950583][bookmark: _Toc303951363][bookmark: _Toc304135446]Where applicable, the Supplier shall implement and comply with the Policies on reporting and responding to all incidents and accidents, including serious incidents requiring investigation, shall complete the Authority’s incident and accident forms in accordance with the Policies and provide reasonable support and information as requested by the Authority to help the Authority deal with any incident or accident relevant to the Services.  The Supplier shall ensure that its Contract Manager informs the Authority’s Contract Manager in writing forthwith upon (a) becoming aware that any serious incidents requiring investigation and/or notifiable accidents have occurred; or (b) the Supplier’s Contract Manager having reasonable cause to believe any serious incidents and/or notifiable accidents requiring investigation have occurred.  The Supplier shall ensure that its Contract Manager informs the Authority’s Contract Manager in writing within forty eight (48) hours of all other incidents and/or accidents that have or may have an impact on the Services.

0.11 [bookmark: _Ref289424978][bookmark: _Toc303949061][bookmark: _Toc303949823][bookmark: _Toc303950590][bookmark: _Toc303951370][bookmark: _Toc304135453]Should the Authority be of the view, acting reasonably, that the Supplier can no longer provide the Services, then without prejudice to the Authority’s rights and remedies under this Contract, the Authority shall be entitled to exercise its Step In Rights if the Key Provisions refer to the Authority having such rights under this Contract.  

0.12 The Supplier shall be relieved from its obligations under this Contract to the extent that it is prevented from complying with any such obligations due to any acts, omissions or defaults of the Authority. To qualify for such relief, the Supplier must notify the Authority promptly (and in any event within five (5) Business Days) in writing of the occurrence of such act, omission, or default of the Authority together with the potential impact on the Supplier’s obligations.

1 [bookmark: _Ref284337783][bookmark: _Toc290398293][bookmark: _Toc303949836][bookmark: _Toc303950603][bookmark: _Toc303951383][bookmark: _Toc304135466][bookmark: _Toc312422907][bookmark: _Ref351103396]Premises, locations and access

1. [bookmark: _Ref351054879][bookmark: _Ref351073364]The Services shall be provided at such Authority premises and at such locations within those premises, as may be set out in the Specification and Tender Response Document or as otherwise agreed by the Parties in writing (“Premises and Locations”). 

1. [bookmark: _Ref351055134]Subject to the Supplier and its Staff complying with all relevant Policies applicable to such Premises and Locations, the Authority shall grant reasonable access to the Supplier and its Staff to such Premises and Locations to enable the Supplier to provide the Services. 

1. [bookmark: _Ref351054855][bookmark: _Ref351055501][bookmark: _Ref358371361]Subject to Clause 2.4 of this Schedule 2, any access granted to the Supplier and its Staff under Clause 2.2 of this Schedule 2 shall be non-exclusive and revocable. Such access shall not be deemed to create any greater rights or interest than so granted (to include, without limitation, any relationship of landlord and tenant) in the Premises and Locations. The Supplier warrants that it shall carry out all such reasonable further acts to give effect to this Clause 2.3 of this Schedule 2. 

1. [bookmark: _Ref351056182][bookmark: _Ref351056911]Where, in order to provide the Services, the Supplier requires any greater rights to use or occupy any specific Premises and Locations over and above such reasonable access rights granted in accordance with Clause 2.2 and Clause 2.3 of this Schedule 2, such further rights shall be limited to any rights granted to the Supplier by the Authority in accordance with any licence and/or lease entered into by the Supplier in accordance with the Key Provisions. 

1. [bookmark: _Ref351057999][bookmark: OLE_LINK1][bookmark: OLE_LINK2]Where it is provided for by a specific mechanism set out in the Specification and Tender Response Document, the Authority may increase, reduce or otherwise vary the Premises and Locations in accordance with such mechanism subject to the provisions of any licence or lease entered into by the Parties as referred to at Clause 2.4 of this Schedule 2. Where there is no such specific mechanism set out in the Specification and Tender Response Document, any variations to the Premises and Locations where the Services are to be provided shall be agreed by the Parties in accordance with Clause 21 of this Schedule 2. If agreement cannot be reached the matter shall be referred to, and resolved in accordance with, the dispute resolution process set out in Clause 5 of the Key Provisions and Clause 22.3 of this Schedule 2.

2 [bookmark: _Ref351103404]Cooperation with third parties

The Supplier shall, as reasonably required by the Authority, cooperate with any other service providers to the Authority and/or any other third parties as may be relevant in the provision of the Services. 

3 [bookmark: _Ref351103414]Use of Authority equipment

Unless otherwise set out in the Specification and Tender Response Document or otherwise agreed by the Parties in writing, any equipment or other items provided by the Authority for use by the Supplier:

shall be provided at the Authority’s sole discretion; 

shall be inspected by the Supplier in order that the Supplier can confirm to its reasonable satisfaction that such equipment and/or item is fit for its intended use and shall not be used by the Supplier until it has satisfied itself of this;

must be returned to the Authority within any agreed timescales for such return or otherwise upon the request of the Authority; and

shall be used by the Supplier at the Supplier’s risk and the Supplier shall upon written request by the Authority reimburse the Authority for any loss or damage relating to such equipment or other items caused by the Supplier (fair wear and tear exempted). 

4 [bookmark: _Ref358383342][bookmark: Page_63]Staff

4. [bookmark: _Toc303949074][bookmark: _Toc303949837][bookmark: _Toc303950604][bookmark: _Toc303951384][bookmark: _Toc304135467]Subject to the requirements of this Contract and any Law, the Supplier shall be entirely responsible for the employment and conditions of service of Staff. The Supplier shall ensure that such conditions of employment are consistent with its obligations under this Contract. 

4.1 [bookmark: _Toc303949075][bookmark: _Toc303949838][bookmark: _Toc303950605][bookmark: _Toc303951385][bookmark: _Toc304135468][bookmark: _Toc303949078][bookmark: _Toc303949841][bookmark: _Toc303950608][bookmark: _Toc303951388][bookmark: _Toc304135471]The Supplier will employ sufficient Staff to ensure that it complies with its obligations under this Contract.  This will include, but not be limited to, the Supplier providing a sufficient reserve of trained and competent Staff to provide the Services during Staff holidays or absence. 

4.2 The Supplier shall use reasonable endeavours to ensure the continuity of all Staff in the provision of the Services and, where any member of Staff is designated as key to the provision of the Services as set out in the Specification and Tender Response Document or as otherwise agreed between the Parties in writing, any redeployment and/or replacement of such member of Staff by the Supplier shall be subject to the prior written approval of the Authority, such approval not to be unreasonably withheld or delayed.

4.3 [bookmark: _Toc303949076][bookmark: _Toc303949839][bookmark: _Toc303950606][bookmark: _Toc303951386][bookmark: _Toc304135469]The Supplier shall ensure that all Staff are aware of, and at all times comply with, the Policies.

4.4 [bookmark: _Toc303949079][bookmark: _Toc303949842][bookmark: _Toc303950609][bookmark: _Toc303951389][bookmark: _Toc304135472]The Supplier shall:

employ only those Staff who are careful, skilled and experienced in the duties required of them;

ensure that every member of Staff is properly and sufficiently trained and instructed;

ensure all Staff have the qualifications to carry out their duties; 

maintain throughout the Term all appropriate licences and registrations with any relevant bodies (at the Supplier’s expense) in respect of the Staff; and

ensure all Staff comply with such registration, continuing professional development and training requirements or recommendations appropriate to their role including those from time to time issued by the Department of Health or any relevant regulatory body or any industry body in relation to such Staff. 

4.5 The Supplier shall not deploy in the provision of the Services any person who has suffered from, has signs of, is under treatment for, or who is suffering from any medical condition which is known to, or does potentially, place the health and safety of the Authority’s staff, patients, service users or visitors at risk unless otherwise agreed in writing with the Authority. 

4.6 [bookmark: _Ref287960781][bookmark: _Toc303949080][bookmark: _Toc303949843][bookmark: _Toc303950610][bookmark: _Toc303951390][bookmark: _Toc304135473]The Supplier shall ensure that all potential Staff or persons performing any of the Services during the Term who may reasonably be expected in the course of performing any of the Services under this Contract to have access to or come into contact with children or other vulnerable persons and/or have access to or come into contact with persons receiving health care services:

4.6.1 [bookmark: _Ref15206642][bookmark: _Toc303949081][bookmark: _Toc303949844][bookmark: _Toc303950611][bookmark: _Toc303951391][bookmark: _Toc304135474]are questioned concerning their Convictions; and

4.6.2 [bookmark: _Ref15267286][bookmark: _Toc303949082][bookmark: _Toc303949845][bookmark: _Toc303950612][bookmark: _Toc303951392][bookmark: _Toc304135475]obtain appropriate disclosures from the Disclosure and Barring Service (or other appropriate body) as required by Law and/or the Policies before the Supplier engages the potential staff or persons in the provision of the Services.  

4.7 The Supplier shall take all necessary steps to ensure that such potential staff or persons obtain standard and enhanced disclosures from the Disclosure and Barring Service (or other appropriate body) and shall ensure all such disclosures are kept up to date.  The obtaining of such disclosures shall be at the Supplier’s cost and expense. 

4.8 [bookmark: _Toc303949083][bookmark: _Toc303949846][bookmark: _Toc303950613][bookmark: _Toc303951393][bookmark: _Toc304135476][bookmark: _Ref326923687]The Supplier shall ensure that no person is employed or otherwise engaged in the provision of the Services without the Authority’s prior written consent if:

the person has disclosed any Convictions upon being questioned about their Convictions in accordance with Clause 5.7.1 of this Schedule 2; 

the person is found to have any Convictions following receipt of standard and/or enhanced disclosures from the Disclosure and Barring Service (or other appropriate body) in accordance with Clause 5.7.2 of this Schedule 2; or

the person fails to obtain standard and/or enhanced disclosures from the Disclosure and Barring Service (or other appropriate body) upon request by the Supplier in accordance with Clause 5.7.2 of this Schedule 2.

4.9 [bookmark: _Ref287960506][bookmark: _Toc303949085][bookmark: _Toc303949848][bookmark: _Toc303950615][bookmark: _Toc303951395][bookmark: _Toc304135478][bookmark: _Ref326922809]In addition to the requirements of Clause 5.7 to Clause 5.9 of this Schedule 2, where the Services are or include regulated activities as defined by the Safeguarding Vulnerable Groups Act 2006 the Supplier:

warrants that it shall comply with all requirements placed on it by the Safeguarding Vulnerable Groups Act 2006;

warrants that at all times it has and will have no reason to believe that any member of Staff is barred in accordance with the Safeguarding Vulnerable Groups Act 2006; and

shall ensure that no person is employed or otherwise engaged in the provision of the Services if that person is barred from carrying out, or whose previous conduct or records indicate that they would not be suitable to carry out, any regulated activities as defined by the Safeguarding Vulnerable Groups Act 2006 or may present a risk to patients, service users or any other person.

4.10 [bookmark: _Ref286220413][bookmark: _Toc303949084][bookmark: _Toc303949847][bookmark: _Toc303950614][bookmark: _Toc303951394][bookmark: _Toc304135477]The Supplier shall ensure that the Authority is kept advised at all times of any member of Staff who, subsequent to their commencement of employment as a member of Staff receives a Conviction or whose previous Convictions become known to the Supplier or whose conduct or records indicate that they are not suitable to carry out any regulated activities as defined by the Safeguarding Vulnerable Groups Act 2006 or may present a risk to patients, service users or any other person.  The Supplier shall only be entitled to continue to engage or employ such  member of Staff with the Authority’s written consent and with such safeguards being put in place as the Authority may reasonably request.  Should the Authority withhold consent the Supplier shall remove such member of Staff from the provision of the Services forthwith. 

4.11 The Supplier shall immediately provide to the Authority any information that the Authority reasonably requests to enable the Authority to satisfy itself that the obligations set out in Clause 5.7 to Clause 5.11 of this Schedule 2 have been met. 

4.12 The Authority may at any time request that the Supplier remove and replace any member of Staff from the provision of the Services, provided always that the Authority will act reasonably in making such a request.  Prior to making any such request the Authority shall raise with the Supplier the Authority’s concerns regarding the member of Staff in question with the aim of seeking a mutually agreeable resolution.  The Authority shall be under no obligation to have such prior discussion should the Authority have concerns regarding patient or service user safety. 

5 [bookmark: _Ref286215238][bookmark: _Toc290398294][bookmark: _Toc303949849][bookmark: _Toc303950616][bookmark: _Toc303951396][bookmark: _Toc304135479][bookmark: _Toc312422908][bookmark: _Ref323649368][bookmark: Page_65]Business continuity 

5. [bookmark: _Toc303949086][bookmark: _Toc303949850][bookmark: _Toc303950617][bookmark: _Toc303951397][bookmark: _Toc304135480][bookmark: _Ref261973035]The Supplier shall use reasonable endeavours to ensure its Business Continuity Plan operates effectively alongside the Authority’s business continuity plan where relevant to the provision of the Services.

5. [bookmark: _Toc303949087][bookmark: _Toc303949851][bookmark: _Toc303950618][bookmark: _Toc303951398][bookmark: _Toc304135481]Throughout the Term, the Supplier will ensure its Business Continuity Plan provides for continuity during a Business Continuity Event.  The Supplier confirms and agrees such Business Continuity Plan details and will continue to detail robust arrangements that are reasonable and proportionate to:

1. the criticality of this Contract to the Authority; and

1. the size and scope of the Supplier’s business operations, 

regarding continuity of the provision of the Services during and following a Business Continuity Event. 

5.2 [bookmark: _Ref261973052][bookmark: _Toc303949088][bookmark: _Toc303949852][bookmark: _Toc303950619][bookmark: _Toc303951399][bookmark: _Toc304135482][bookmark: _Ref318704368]The Supplier shall test its Business Continuity Plan at reasonable intervals, and in any event no less than once every twelve (12) months or such other period as may be agreed between the Parties taking into account the criticality of this Contract to the Authority and the size and scope of the Supplier’s business operations.  The Supplier shall promptly provide to the Authority, at the Authority’s written request, copies of its Business Continuity Plan, reasonable and proportionate documentary evidence that the Supplier tests its Business Continuity Plan in accordance with the requirements of this Clause 6.3 of this Schedule 2 and reasonable and proportionate information regarding the outcome of such tests.  The Supplier shall provide to the Authority a copy of any updated or revised Business Continuity Plan within fourteen (14) Business Days of any material update or revision to the Business Continuity Plan. 

5.3 The Authority may suggest reasonable and proportionate amendments to the Supplier regarding the Business Continuity Plan at any time.  Where the Supplier, acting reasonably, deems such suggestions made by the Authority to be relevant and appropriate, the Supplier will incorporate into the Business Continuity Plan all such suggestions made by the Authority in respect of such Business Continuity Plan.  Should the Supplier not incorporate any suggestion made by the Authority into such Business Continuity Plan it will explain the reasons for not doing so to the Authority. 

5.4 [bookmark: _Ref261973077][bookmark: _Toc303949089][bookmark: _Toc303949853][bookmark: _Toc303950620][bookmark: _Toc303951400][bookmark: _Toc304135483][bookmark: _Ref260041074]Should a Business Continuity Event occur at any time, the Supplier shall implement and comply with its Business Continuity Plan and provide regular written reports to the Authority on such implementation.

5.5 During and following a Business Continuity Event, the Supplier shall use reasonable endeavours to continue to provide the Services in accordance with this Contract. 

6 [bookmark: _Toc290398295][bookmark: _Toc303949856][bookmark: _Toc303950623][bookmark: _Toc303951403][bookmark: _Toc304135486][bookmark: _Toc312422909][bookmark: _Ref323649379][bookmark: Page_66]The Authority’s obligations

6. [bookmark: _Toc303949092][bookmark: _Toc303949857][bookmark: _Toc303950624][bookmark: _Toc303951404][bookmark: _Toc304135487]Subject to the Supplier providing the Services in accordance with this Contract, the Authority will pay the Supplier for the Services in accordance with Clause 9 of this Schedule 2.

6.1 [bookmark: _Toc303949098][bookmark: _Toc303949863][bookmark: _Toc303950630][bookmark: _Toc303951410][bookmark: _Toc304135493]The Authority shall, as appropriate, provide copies of or give the Supplier access to such of the Policies that are relevant to the provision of the Services.

6.2 The Authority shall comply with the Authority’s Obligations, as may be referred to in the Key Provisions.

7 [bookmark: _Ref287356627][bookmark: _Toc290398297][bookmark: _Toc303949877][bookmark: _Toc303950644][bookmark: _Toc303951424][bookmark: _Toc304135507][bookmark: _Toc312422911][bookmark: Page_67]Contract management 

7. [bookmark: _Ref282590785][bookmark: _Toc303949111][bookmark: _Toc303949878][bookmark: _Toc303950645][bookmark: _Toc303951425][bookmark: _Toc304135508][bookmark: _Ref351371988]Each Party shall appoint and retain a Contract Manager who shall be the primary point of contact for the other Party in relation to matters arising from this Contract.  Should the Contract Manager be replaced, the Party replacing the Contract Manager shall promptly inform the other Party in writing of the name and contact details for the new Contract Manager.  Any Contract Manager appointed shall be of sufficient seniority and experience to be able to make decisions on the day to day operation of the Contract.  The Supplier confirms and agrees that it will be expected to work closely and cooperate fully with the Authority’s Contract Manager. 

7.1 [bookmark: _Toc303949113][bookmark: _Toc303949880][bookmark: _Toc303950647][bookmark: _Toc303951427][bookmark: _Toc304135510][bookmark: _Toc303949116][bookmark: _Toc303949883][bookmark: _Toc303950650][bookmark: _Toc303951430][bookmark: _Toc304135513]Each Party shall ensure that its representatives (to include, without limitation, its Contract Manager) shall attend review meetings on a regular basis to review the performance of the Supplier under this Contract and to discuss matters arising generally under this Contract.  Each Party shall ensure that those attending such meetings have the authority to make decisions regarding the day to day operation of the Contract.  Review meetings shall take place at the frequency specified in the Specification and Tender Response Document.  Should the Specification and Tender Response Document not state the frequency, then the first such meeting shall take place on a date to be agreed on or around the end of the first month after the Commencement Date.  Subsequent meetings shall take place at monthly intervals or as may otherwise be agreed in writing between the Parties.

7.2 [bookmark: _Toc303949117][bookmark: _Toc303949884][bookmark: _Toc303950651][bookmark: _Toc303951431][bookmark: _Toc304135514]Two weeks prior to each review meeting (or at such time and frequency as may be specified in the Specification and Tender Response Document) the Supplier shall provide a written contract management report to the Authority regarding the provision of the Services and the operation of this Contract. Unless otherwise agreed by the Parties in writing, such contract management report shall contain: 

7.2.1 [bookmark: _Toc303949121][bookmark: _Toc303949888][bookmark: _Toc303950655][bookmark: _Toc303951435][bookmark: _Toc304135518]details of the performance of the Supplier when assessed in accordance with the KPIs since the last such performance report; 

7.2.2 [bookmark: _Toc303949124][bookmark: _Toc303949891][bookmark: _Toc303950658][bookmark: _Toc303951438][bookmark: _Toc304135521]details of any complaints from or on behalf of patients or other service users, their nature and the way in which the Supplier has responded to such complaints since the last review meeting written report; 

7.2.3 the information specified in the Specification and Tender Response Document; 

7.2.4 a status report in relation to the implementation of any current Remedial Proposals by either Party; and

7.2.5 [bookmark: _Toc303949125][bookmark: _Toc303949892][bookmark: _Toc303950659][bookmark: _Toc303951439][bookmark: _Toc304135522]such other information as reasonably required by the Authority.

7.3 [bookmark: _Toc303949126][bookmark: _Toc303949893][bookmark: _Toc303950660][bookmark: _Toc303951440][bookmark: _Toc304135523][bookmark: _Ref284336930]Unless specified otherwise in the Specification and Tender Response Document, the Authority shall take minutes of each review meeting and shall circulate draft minutes to the Supplier within a reasonable time following such review meeting.  The Supplier shall inform the Authority in writing of any suggested amendments to the minutes within five (5) Business Days of receipt of the draft minutes.  If the Supplier does not respond to the Authority within such five (5) Business Days the minutes will be deemed to be approved.  Where there are any differences in interpretation of the minutes, the Parties will use their reasonable endeavours to reach agreement.  If agreement cannot be reached the matter shall be referred to, and resolved in accordance with, the dispute resolution process set out in Clause 5 of the Key Provisions and Clause 22.3 of this Schedule 2.

7.4 [bookmark: _Ref289953324][bookmark: _Toc303949896][bookmark: _Toc303950663][bookmark: _Toc303951443][bookmark: _Toc304135526][bookmark: _Ref313021196][bookmark: _Ref263771960][bookmark: _Ref263840209]The Supplier shall provide such management information as the Authority may request from time to time within seven (7) Business Days of the date of the request.  The Supplier shall supply the management information to the Authority in such form as may be specified by the Authority and, where requested to do so, the Supplier shall also provide such management information to another Contracting Authority, whose role it is to analyse such management information in accordance with UK government policy (to include, without limitation, for the purposes of analysing public sector expenditure and planning future procurement activities) (“Third Party Body”). The Supplier confirms and agrees that the Authority may itself provide the Third Party Body with management information relating to the Services purchased, any payments made under this Contract, and any other information relevant to the operation of this Contract.

7.5 [bookmark: _Ref390152250]Upon receipt of management information supplied by the Supplier to the Authority and/or the Third Party Body, or by the Authority to the Third Party Body, the Parties hereby consent to the Third Party Body and the Authority:

7.5.1 storing and analysing the management information and producing statistics; and

7.5.2 sharing the management information or any statistics produced using the management information with any other Contracting Authority.

7.6 If the Third Party Body and/or the Authority shares the management information or any other information provided under Clause 8.6 of this Schedule 2, any Contracting Authority receiving the management information shall, where such management information is subject to obligations of confidence under this Contract and such management information is provided direct by the Authority to such Contracting Authority, be informed of the confidential nature of that information by the Authority and shall be requested by the Authority not to disclose it to any body that is not a Contracting Authority (unless required to do so by Law). 

7.7 The Authority may make changes to the type of management information which the Supplier is required to supply and shall give the Supplier at least one (1) month’s written notice of any changes.

8 [bookmark: _Ref392159426]Price and payment

8.1 The Contract Price shall be calculated as set out in the Commercial Schedule.

8.2 Unless otherwise stated in the Commercial Schedule the Contract Price:

shall be payable from the Actual Services Commencement Date;

shall remain fixed during the Term; and 

is the entire price payable by the Authority to the Supplier in respect of the Services and includes, without limitation, any royalties, licence fees, supplies and all consumables used by the Supplier, travel costs, accommodation expenses and the cost of Staff.

8.3 [bookmark: _Ref260046684][bookmark: _Ref323550735][bookmark: _Ref351042225]Unless stated otherwise in the Commercial Schedule: 

[bookmark: _Ref350337421]where the Key Provisions confirm that the payment profile for this Contract  is monthly in arrears, the Supplier shall invoice the Authority, within fourteen (14) days of the end of each calendar month, the Contract Price in respect of the Services provided in compliance with this Contract in the preceding calendar month; or

where Clause 9.3.1 of this Schedule 2 does not apply, the Supplier shall invoice the Authority for Services at any time following completion of the provision of the Services in compliance with this Contract. 

Each invoice shall contain such information and be addressed to such individual as the Authority may inform the Supplier from time to time.

8.4 The Contract Price is exclusive of VAT, which, if properly chargeable, the Authority shall pay at the prevailing rate subject to receipt from the Supplier of a valid and accurate VAT invoice. Such VAT invoices shall show the VAT calculations as a separate line item. 

8.5 [bookmark: _Ref318704820]The Authority shall pay each undisputed invoice received in accordance with Clause 9.3 of this Schedule 2 within thirty (30) days of receipt of such invoice at the latest. However, the Authority shall use its reasonable endeavours to pay such undisputed invoices sooner in accordance with any applicable government prompt payment targets. 

8.6 Where the Authority raises a query with respect to an invoice the Parties shall liaise with each other and agree a resolution to such query within thirty (30) days of the query being raised.  If the Parties are unable to agree a resolution within thirty (30) days the query shall be referred to dispute resolution in accordance with Clause 22 of this Schedule 2. 

8.7 The Supplier shall pay to the Authority any service credits that may become due in accordance with the provisions of the Specification and Tender Response Document. 

8.8 [bookmark: _Ref289955369][bookmark: _Toc303949929][bookmark: _Toc303950696][bookmark: _Toc303951476][bookmark: _Toc304135559]The Authority reserves the right to deduct any monies due to the Supplier from the Authority from any monies due to the Authority from the Supplier under this Contract.

9 [bookmark: _Ref286220426][bookmark: _Toc290398299][bookmark: _Toc312422913][bookmark: Page_73a]Warranties

9. [bookmark: _Toc303949931][bookmark: _Toc303950698][bookmark: _Toc303951478][bookmark: _Toc304135561][bookmark: _Ref318706724]The Supplier warrants and undertakes that:

9.0.1 [bookmark: _Toc303949933][bookmark: _Toc303950700][bookmark: _Toc303951480][bookmark: _Toc304135563]it has, and shall ensure its Staff shall have, and shall maintain throughout the Term, all appropriate licences and registrations with the relevant bodies to fulfil its obligations under this Contract; 

9.0.2 [bookmark: _Toc303949934][bookmark: _Toc303950701][bookmark: _Toc303951481][bookmark: _Toc304135564]it has all rights, consents, authorisations, licences and accreditations required to provide the Services and shall maintain such consents, authorisations, licences and accreditations throughout the Term;

9.0.3 it has and shall maintain a properly documented system of quality processes covering all aspects of its obligations under this Contract and/or under Law and/or Guidance and shall at all times comply with such quality processes; 

9.0.4 it shall not make any significant changes to its system of quality processes in relation to the Services without notifying the Authority in writing at least twenty one (21) days in advance of such change (such notice to include the details of the consequences which follow such change being implemented);

9.0.5 where any act of the Supplier requires the notification to and/or approval by any regulatory or other competent body in accordance with any Law and Guidance, the Supplier shall comply fully with such notification and/or approval requirements;

9.0.6 [bookmark: _Ref326770790]receipt of the Services by or on behalf of the Authority and use of the deliverables or of any other item or information supplied or made available to the Authority as part of the Services will not infringe any third party rights, to include without limitation any Intellectual Property Rights;

9.0.7 [bookmark: _Ref326770806]it will comply with all Law, Guidance and Policies in so far as is relevant to the provision of the Services; 

9.0.8 [bookmark: _Toc303949935][bookmark: _Toc303950702][bookmark: _Toc303951482][bookmark: _Toc304135565]it will provide the Services using reasonable skill and care and in accordance with Good Industry Practice and shall fulfil all requirements of this Contract using appropriately skilled, trained and experienced staff; 

9.0.9 unless otherwise set out in the Specification and Tender Response Document and/or as otherwise agreed in writing by the Parties, it has and/or shall procure all resources, equipment, consumables and other items and facilities required to provide the Services;

9.0.10 without limitation to the generality of Clause 10.1.7 of this Schedule 2, it shall comply with all health and safety processes, requirements safeguards, controls, and training obligations in accordance with its own operational procedures, Law, Guidance, Policies, Good Industry Practice, the requirements of the Specification and Tender Response Document and any notices or instructions given to the Supplier by the Authority and/or any competent body, as relevant to the provision of the Services and the Supplier’s access to the Premises and Locations in accordance with this Contract; 

9.0.11 without prejudice to any specific notification requirements set out in this Contract, it will promptly notify the Authority of any health and safety hazard which has arisen, or the Supplier is aware may arise, in connection with the performance of the Services and take such steps as are reasonably necessary to ensure the health and safety of persons likely to be affected by such hazards;

9.0.12 [bookmark: _Toc303949937][bookmark: _Toc303950704][bookmark: _Toc303951484][bookmark: _Toc304135567]any equipment it uses in the provision of the Services shall comply with all relevant Law and Guidance, be fit for its intended purpose and maintained fully in accordance with the manufacturer’s specification;

9.0.13 unless otherwise confirmed by the Authority in writing (to include, without limitation, as part of the Specification and Tender Response Document), it will ensure that any products purchased by the Supplier partially or wholly for the purposes of providing the Services will comply with requirements five (5) to eight (8), as set out at Annex 1 of the Cabinet Office Procurement Policy Note - Implementing Article 6 of the Energy Efficiency Directive (Action Note 07/14 3rd June 2014), to the extent such requirements apply to the relevant products being purchased;

9.0.14 it shall use Good Industry Practice to ensure that any information and communications technology systems and/or related hardware and/or software it uses are free from corrupt data, viruses, worms and any other computer programs or code which might cause harm or disruption to the Authority's information and communications technology systems;

9.0.15 it will promptly respond to all requests for information regarding this Contract and the provision of the Services at the frequency and in the format that the Authority may reasonably require; 

9.0.16 [bookmark: _Toc303949938][bookmark: _Toc303950705][bookmark: _Toc303951485][bookmark: _Toc304135568]all information included within the Supplier’s responses in the Specification and Tender Response Document and all accompanying materials is accurate;

9.0.17 [bookmark: _Toc303949940][bookmark: _Toc303950707][bookmark: _Toc303951487][bookmark: _Toc304135570][bookmark: _Toc303949932][bookmark: _Toc303950699][bookmark: _Toc303951479][bookmark: _Toc304135562]it has the right and authority to enter into this Contract and that it has the capability and capacity to fulfil its obligations under this Contract;

9.0.18 [bookmark: _Toc303949942][bookmark: _Toc303950709][bookmark: _Toc303951489][bookmark: _Toc304135572]it is a properly constituted entity and it is fully empowered by the terms of its constitutional documents to enter into and to carry out its obligations under this Contract and the documents referred to in this Contract;

9.0.19 all necessary actions to authorise the execution of and performance of its obligations under this Contract have been taken before such execution;

9.0.20 there are no pending or threatened actions or proceedings before any court or administrative agency which would materially adversely affect the financial condition, business or operations of the Supplier;

9.0.21 [bookmark: _Toc303949941][bookmark: _Toc303950708][bookmark: _Toc303951488][bookmark: _Toc304135571]there are no material agreements existing to which the Supplier is a party which prevent the Supplier from entering into or complying with this Contract; 

9.0.22 [bookmark: _Toc303949943][bookmark: _Toc303950710][bookmark: _Toc303951490][bookmark: _Toc304135573]it has and will continue to have the capacity, funding and cash flow to meet all its obligations under this Contract; and

9.0.23 it has satisfied itself as to the nature and extent of the risks assumed by it under this Contract and has gathered all information necessary to perform its obligations under this Contract and all other obligations assumed by it.

9. [bookmark: _Ref351028636]The Supplier warrants that all information, data and other records and documents required by the Authority as set out in the Specification and Tender Response Document shall be submitted to the Authority in the format and in accordance with any timescales set out in the Specification and Tender Response Document. 

9. Without prejudice to the generality of Clause 10.2 of this Schedule 2, the Supplier acknowledges that a failure by the Supplier following the Actual Services Commencement Date to submit accurate invoices and other information on time to the Authority may result in the commissioner of health services, or other entity responsible for reimbursing costs to the Authority, delaying or failing to make relevant payments to the Authority. Accordingly, the Supplier warrants that, from the Actual Services Commencement Date, it shall submit accurate invoices and other information on time to the Authority. 

9.3 The Supplier warrants and undertakes to the Authority that it shall comply with any eProcurement Guidance as it may apply to the Supplier and shall carry out all reasonable acts required of the Supplier to enable the Authority to comply with such eProcurement Guidance. 

9. [bookmark: _Ref391381585]The Supplier warrants and undertakes to the Authority that, as at the Commencement Date, it has notified the Authority in writing of any Occasions of Tax Non-Compliance or any litigation that it is involved in that is in connection with any Occasions of Tax Non-Compliance. If, at any point during the Term, an Occasion of Tax Non-Compliance occurs, the Supplier shall: 

4. notify the Authority in writing of such fact within five (5) Business Days of its occurrence; and 

4. promptly provide to the Authority: 

1. details of the steps which the Supplier is taking to address the Occasion of Tax Non-Compliance and to prevent the same from recurring, together with any mitigating factors that it considers relevant; and 

1. such other information in relation to the Occasion of Tax Non-Compliance as the Authority may reasonably require.

9. The Supplier further warrants and undertakes to the Authority that it will inform the Authority in writing immediately upon becoming aware that any of the warranties set out in Clause 10 of this Schedule 2 have been breached or there is a risk that any warranties may be breached. 

9. Any warranties provided under this Contract are both independent and cumulative and may be enforced independently or collectively at the sole discretion of the enforcing Party. 

10 [bookmark: _Ref284337467][bookmark: _Toc290398300][bookmark: _Toc312422914][bookmark: _Ref323649421]Intellectual property

10.1 [bookmark: _Ref318698334]The Supplier warrants and undertakes to the Authority that either it owns or is entitled to use and will continue to own or be entitled to use all Intellectual Property Rights used in the development and provision of the Services and/or necessary to give effect to the Services and/or to use any deliverables, matter or any other output supplied to the Authority as part of the Services. 

10.2 Unless specified otherwise in the Key Provisions and/or in the Specification and Tender Response Document, the Supplier hereby grants to the Authority, for the life of the use by the Authority of any deliverables, material or any other output supplied to the Authority in any format as part of the Services, an irrevocable, royalty-free, non-exclusive licence to use, modify, adapt or enhance such items in the course of the Authority’s normal business operations. For the avoidance of doubt, unless specified otherwise in the Key Provisions and/or in the Specification and Tender Response Document, the Authority shall have no rights to commercially exploit (e.g. by selling to third parties) any deliverables, matter or any other output supplied to the Authority in any format as part of the Services. 

11 [bookmark: _Ref318706818][bookmark: Page_75]Indemnity

11. [bookmark: _Ref286066083][bookmark: _Toc303949944][bookmark: _Toc303950711][bookmark: _Toc303951491][bookmark: _Toc304135574]The Supplier shall be liable to the Authority for, and shall indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings in respect of:

11.0.1 [bookmark: _Toc303949946][bookmark: _Toc303950713][bookmark: _Toc303951493][bookmark: _Toc304135576][bookmark: _Ref327971982][bookmark: _Ref351071307]any injury or allegation of injury to any person, including injury resulting in death; 

11.0.2 [bookmark: _Ref327971999][bookmark: _Ref351071803]any loss of or damage to property (whether real or personal); and/or

11.0.3 [bookmark: _Ref327972015][bookmark: _Ref348696333][bookmark: _Ref351071350]any breach of Clause 10.1.6 and/or Clause 11 of this Schedule 2; and/or

11.0.4 [bookmark: _Ref351071856]any failure by the Supplier to commence the delivery of the Services by the Services Commencement Date;

that arise or result from the Supplier’s negligent acts or omissions or breach of contract in connection with the performance of this Contract including the provision of the Services, except to the extent that such loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings have been caused by any act or omission by, or on behalf of, or in accordance with the instructions of, the Authority.

11. [bookmark: _Toc303949952][bookmark: _Toc303950719][bookmark: _Toc303951499][bookmark: _Toc304135582][bookmark: _Ref358026196]Liability under Clauses 12.1.1, 12.1.3 and 17.13 of this Schedule 2 and Clause 2.6 of Schedule 3 shall be unlimited. Liability under Clauses 12.1.2 and 12.1.4 of this Schedule 2 shall be subject to the limitation of liability set out in Clause 13 of this Schedule 2. 

11. In relation to all third party claims against the Authority, which are the subject of any indemnity given by the Supplier under this Contract, the Authority shall use its reasonable endeavours, upon a written request from the Supplier, to transfer the conduct of such claims to the Supplier unless restricted from doing so. Such restrictions may include, without limitation, any restrictions: 

11.2.1 relating to any legal, regulatory, governance, information governance, or confidentiality obligations on the Authority; and/or 

11.2.2 relating to the Authority’s membership of any indemnity and/or risk pooling arrangements.

Such transfer shall be subject to the Parties agreeing appropriate terms for such conduct of the third party claim by the Supplier (to include, without limitation, the right of the Authority to be informed and consulted on the ongoing conduct of the claim following such transfer and any reasonable cooperation required by the Supplier from the Authority). 

12 [bookmark: _Ref286067337][bookmark: _Toc290398301][bookmark: _Toc312422915][bookmark: Page_75a]Limitation of liability

12. [bookmark: _Ref284338133][bookmark: _Toc303949953][bookmark: _Toc303950720][bookmark: _Toc303951500][bookmark: _Toc304135583]Nothing in this Contract shall exclude or restrict the liability of either Party:

12.0.1 [bookmark: _Toc303949954][bookmark: _Toc303950721][bookmark: _Toc303951501][bookmark: _Toc304135584]for death or personal injury resulting from its negligence;

12.0.2 [bookmark: _Toc303949955][bookmark: _Toc303950722][bookmark: _Toc303951502][bookmark: _Toc304135585]for fraud or fraudulent misrepresentation; or

12.0.3 [bookmark: _Toc303949956][bookmark: _Toc303950723][bookmark: _Toc303951503][bookmark: _Toc304135586]in any other circumstances where liability may not be limited or excluded under any applicable law.

12. [bookmark: _Ref284338101][bookmark: _Toc303949957][bookmark: _Toc303950724][bookmark: _Toc303951504][bookmark: _Toc304135587][bookmark: _Ref313008819][bookmark: _Ref318788583][bookmark: _Ref284338152][bookmark: _Toc303949958][bookmark: _Toc303950725][bookmark: _Toc303951505][bookmark: _Toc304135588][bookmark: _Ref318706960]Subject to Clauses 12.2, 13.1, 13.3 and 13.5 of this Schedule 2, the total liability of each Party to the other under or in connection with this Contract whether arising in contract, tort, negligence, breach of statutory duty or otherwise shall be limited in aggregate to the greater of: (a) five million GBP (£5,000,000); or (b) one hundred and twenty five percent (125%) of the total Contract Price paid or payable by the Authority to the Supplier for the Services.  

12. [bookmark: _Ref358038003]There shall be no right to claim losses, damages and/or other costs and expenses under or in connection with this Contract whether arising in contract (to include, without limitation, under any relevant indemnity), tort, negligence, breach of statutory duty or otherwise to the extent that any losses, damages and/or other costs and expenses claimed are in respect of loss of production, loss of business opportunity or are in respect of indirect loss of any nature suffered or alleged.  For the avoidance of doubt, without limitation, the Parties agree that for the purposes of this Contract the following costs, expenses and/or loss of income shall be direct recoverable losses (to include under any relevant indemnity) provided such costs, expenses and/or loss of income are properly evidenced by the claiming Party:

12.2.1 extra costs incurred purchasing replacement or alternative services; 

12.2.2 costs associated with advising, screening, testing, treating, retreating or otherwise providing healthcare to patients; 

12.2.3 the costs of extra management time; and/or

12.2.4 loss of income due to an inability to provide health care services, 

in each case to the extent to which such costs, expenses and/or loss of income arise or result from the other Party’s breach of contract, negligent act or omission, breach of statutory duty, and/or other liability under or in connection with this Contract.

12.3 [bookmark: _Toc303949959][bookmark: _Toc303950726][bookmark: _Toc303951506][bookmark: _Toc304135589]Each Party shall at all times take all reasonable steps to minimise and mitigate any loss for which that Party is entitled to bring a claim against the other pursuant to this Contract.

12.4 [bookmark: _Ref313008585][bookmark: _Ref318706845]If the total Contract Price paid or payable by the Authority to the Supplier over the Term:

12.4.1 [bookmark: _Ref357757341]is less than or equal to one million pounds (£1,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with one million pounds (£1,000,000);

12.4.2 is less than or equal to three million pounds (£3,000,000) but greater than one million pounds (£1,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with three million pounds (£3,000,000);

12.4.3 is equal to, exceeds or will exceed ten million pounds (£10,000,000), but is less than fifty million pounds (£50,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with ten million pounds (£10,000,000) and the figure of one hundred and twenty five percent (125%) at Clause 13.2 of this Schedule 2 shall be deemed to have been deleted and replaced with one hundred and fifteen percent (115%); and 

12.4.4 is equal to, exceeds or will exceed fifty million pounds (£50,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with fifty million pounds (£50,000,000) and the figure of one hundred and twenty five percent (125%) at Clause 13.2 of this Schedule 2 shall be deemed to have been deleted and replaced with one hundred and five percent (105%).

12.5 [bookmark: _Toc303949960][bookmark: _Toc303950727][bookmark: _Toc303951507][bookmark: _Toc304135590]Clause 13 of this Schedule 2 shall survive the expiry of or earlier termination of this Contract for any reason.

13 [bookmark: _Ref286067522][bookmark: _Toc290398302][bookmark: _Toc312422916][bookmark: Page_76]Insurance

13. [bookmark: _Toc303949961][bookmark: _Toc303950728][bookmark: _Toc303951508][bookmark: _Toc304135591][bookmark: _Ref284337426][bookmark: _Ref348698038][bookmark: _Ref350509574]Subject to Clauses 14.2 and 14.3 of this Schedule 2 and unless otherwise confirmed in writing by the Authority, as a minimum level of protection, the Supplier shall put in place and/or maintain in force at its own cost with a reputable commercial insurer, insurance arrangements in respect of employer’s liability, public liability and professional indemnity in accordance with Good Industry Practice with the minimum cover per claim of the greater of five million pounds (£5,000,000) or any sum as required by Law unless otherwise agreed with the Authority in writing. These requirements shall not apply to the extent that the Supplier is a member and maintains membership of each of the indemnity schemes run by the NHS Litigation Authority.

13. [bookmark: _Ref350507834]Without limitation to any insurance arrangements as required by Law, the Supplier shall put in place and/or maintain the different types and/or levels of indemnity arrangements explicitly required by the Authority, if specified in the Key Provisions. 

13. [bookmark: _Ref350509504]Provided that the Supplier maintains all indemnity arrangements required by Law, the Supplier may self insure in order to meet other relevant requirements referred to at Clauses 14.1 and 14.2 of this Schedule 2 on condition that such self insurance arrangements offer the appropriate levels of protection and are approved by the Authority in writing prior to the Commencement Date. 

13. The amount of any indemnity cover and/or self insurance arrangements shall not relieve the Supplier of any liabilities under this Contract. It shall be the responsibility of the Supplier to determine the amount of indemnity and/or self insurance cover that will be adequate to enable it to satisfy its potential liabilities under this Contract. Accordingly, the Supplier shall be liable to make good any deficiency if the proceeds of any indemnity cover and/or self insurance arrangement is insufficient to cover the settlement of any claim.

13. The Supplier warrants that it shall not take any action or fail to take any reasonable action or (in so far as it is reasonable and within its power) permit or allow others to take or fail to take any action, as a result of which its insurance cover may be rendered void, voidable, unenforceable, or be suspended or impaired in whole or in part, or which may otherwise render any sum paid out under such insurances repayable in whole or in part.

13.5 The Supplier shall from time to time and in any event within five (5) Business Days of written demand provide documentary evidence to the Authority that insurance arrangements taken out by the Supplier pursuant to Clause 14 of this Schedule 2 and the Key Provisions are fully maintained and that any premiums on them and/or contributions in respect of them (if any) are fully paid.

13.6 Upon the expiry or earlier termination of this Contract, the Supplier shall ensure that any ongoing liability it has or may have arising out of this Contract shall continue to be the subject of appropriate indemnity arrangements for the period of twenty one (21) years from termination or expiry of this Contract or until such earlier date as that liability may reasonably be considered to have ceased to exist.

14 [bookmark: _Toc290398303][bookmark: _Ref283300380][bookmark: _Toc312422917][bookmark: _Ref323649500][bookmark: Page_77]Term and termination

14. [bookmark: _Toc303949971][bookmark: _Toc303950738][bookmark: _Toc303951518][bookmark: _Toc304135601]This Contract shall commence on the Commencement Date and, unless terminated 
earlier in accordance with the terms of this Contract or the general law, shall continue until the end of the Term.  

14.1 [bookmark: _Ref261971971][bookmark: _Toc303949973][bookmark: _Toc303950740][bookmark: _Toc303951520][bookmark: _Toc304135603][bookmark: _Toc303949972][bookmark: _Toc303950739][bookmark: _Toc303951519][bookmark: _Toc304135602][bookmark: _Ref313009768][bookmark: _Ref318790784][bookmark: _Ref351021433]The Authority shall be entitled to extend the Term on one or more occasions by giving the Supplier written notice no less than three (3) months prior to the date on which this Contract would otherwise have expired, provided that the duration of this Contract shall be no longer than the total term specified in the Key Provisions. 

14.2 [bookmark: _Ref323826028][bookmark: _Ref348702851]In the case of a breach of any of the terms of this Contract by either Party that is capable of remedy (including, without limitation any breach of any KPI and any failure to pay any sums due under this Contract), the non-breaching Party shall, without prejudice to its other rights and remedies under this Contract, issue notice of the breach and allow the Party in breach the opportunity to remedy such breach in the first instance via a remedial proposal put forward by the Party in breach (“Remedial Proposal”) before exercising any right to terminate this Contract in accordance with Clause 15.4.1(ii) of this Schedule 2. Such Remedial Proposal must be agreed with the non-breaching Party (such agreement not to be unreasonably withheld or delayed) and must be implemented by the Party in breach in accordance with the timescales referred to in the agreed Remedial Proposal. Once agreed, any changes to a Remedial Proposal must be approved by the Parties in writing. Any failure by the Party in breach to:

14.2.1 put forward and agree a Remedial Proposal with the non-breaching Party in relation to the relevant default or breach within a period of ten (10) Business Days (or such other period as the non-breaching Party may agree in writing) from written notification of the relevant default or breach from the non-breaching Party; 

14.2.2 comply with such Remedial Proposal (including, without limitation, as to its timescales for implementation, which shall be thirty (30) days unless otherwise agreed between the Parties); and/or

14.2.3 remedy the default or breach notwithstanding the implementation of such Remedial Proposal in accordance with the agreed timescales for implementation, 

shall be deemed, for the purposes of Clause 15.4.1(ii) of this Schedule 2, a material breach of this Contract by the Party in breach not remedied in accordance with an agreed Remedial Proposal.  

14.3 Either Party may terminate this Contract forthwith by notice in writing to the other Party if such other Party: 

14.3.1 [bookmark: _Ref348944334]commits a material breach of any of the terms of this Contract which is: 

[bookmark: _Ref350349470]not capable of remedy; or 

[bookmark: _Ref348701892]in the case of a breach capable of remedy, which is not remedied in accordance with a Remedial Proposal; or

14.3.2 [bookmark: _Ref350351187]has been served with at least two (2) previous breach notices as a result of any material breaches which are capable of remedy within any twelve (12) month rolling period whether or not the Party in breach has remedied the breach in accordance with a Remedial Proposal.  The twelve (12) months rolling period is the twelve (12) months immediately preceding the date of the third breach notice.

14.4 The Authority may terminate this Contract forthwith by notice in writing to the Supplier if:

14.4.1 [bookmark: _Toc303949974][bookmark: _Toc303950741][bookmark: _Toc303951521][bookmark: _Toc304135604][bookmark: _Ref261360696][bookmark: _Ref313882825]the Supplier does not commence delivery of the Services by any Long Stop Date;

14.4.2 [bookmark: _Ref261972244][bookmark: _Toc303949977][bookmark: _Toc303950744][bookmark: _Toc303951524][bookmark: _Toc304135607]the Supplier, or any third party guaranteeing the obligations of the Supplier under this Contract, ceases or threatens to cease carrying on its business; suspends making payments on any of its debts or announces an intention to do so; is, or is deemed for the purposes of any Law to be, unable to pay its debts as they fall due or insolvent; enters into or proposes any composition, assignment or arrangement with its creditors generally; takes any step or suffers any step to be taken in relation to its winding-up, dissolution, administration (whether out of court or otherwise) or reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) otherwise than as part of, and exclusively for the purpose of, a bona fide reconstruction or amalgamation; has a liquidator, trustee in bankruptcy, judicial custodian, compulsory manager, receiver, administrative receiver, administrator or similar officer appointed (in each case, whether out of court or otherwise) in respect of it or any of its assets; has any security over any of its assets enforced; or any analogous procedure or step is taken in any jurisdiction; 

14.4.3 [bookmark: _Ref264538114][bookmark: _Toc303949978][bookmark: _Toc303950745][bookmark: _Toc303951525][bookmark: _Toc304135608]the Supplier undergoes a change of control within the meaning of sections 450 and 451 of the Corporation Tax Act 2010 (other than for an intra-group change of control) without the prior written consent of the Authority and the Authority shall be entitled to withhold such consent if, in the reasonable opinion of the Authority, the proposed change of control will have a material impact on the performance of this Contract or the reputation of the Authority; 

14.4.4 [bookmark: _Toc303949980][bookmark: _Toc303950747][bookmark: _Toc303951527][bookmark: _Toc304135610][bookmark: _Ref318707951][bookmark: _Ref348944403][bookmark: _Ref351037983][bookmark: _Ref348943379]the Supplier purports to assign, subcontract, novate, create a trust in or otherwise transfer or dispose of this Contract in breach of Clause 28.1 of this Schedule 2; 

14.4.5 [bookmark: _Ref391542056]the NHS Business Services Authority has notified the Authority that the Supplier or any subcontractor of the Supplier has, in the opinion of the NHS Business Services Authority, failed in any material respect to comply with its obligations in relation to the NHS Pension Scheme (including those under any Direction Letter) as assumed pursuant to the provisions of Part D of Schedule 7; 

14.4.6 [bookmark: _Ref264538144][bookmark: _Toc303949981][bookmark: _Toc303950748][bookmark: _Toc303951528][bookmark: _Toc304135611]pursuant to and in accordance with the Key Provisions and Clauses 15.6, 23.8; 25.2; 25.4 and 29.2 of this Schedule 2; or

14.4.7 the warranty given by the Supplier pursuant to Clause 10.5 of this Schedule 2 is materially untrue, the Supplier commits a material breach of its obligation to notify the Authority of any Occasion of Tax Non-Compliance as required by Clause 10.5 of this Schedule 2, or the Supplier fails to provide details of proposed mitigating factors as required by Clause 10.5 of this Schedule 2 that in the reasonable opinion of the Authority are acceptable.  

14.5 [bookmark: _Ref261972026][bookmark: _Ref262546102][bookmark: _Toc303949982][bookmark: _Toc303950749][bookmark: _Toc303951529][bookmark: _Toc304135612][bookmark: _Ref318802643][bookmark: _Ref318803153][bookmark: _Ref358223727]If the Authority, acting reasonably, has good cause to believe that there has been a material deterioration in the financial circumstances of the Supplier and/or any third party guaranteeing the obligations of the Supplier under this Contract and/or any material subcontractor of the Supplier when compared to any information provided to and/or assessed by the Authority as part of any procurement process or other due diligence leading to the award of this Contract to the Supplier or the entering into a subcontract by the Supplier, the following process shall apply: 

14.5.1 [bookmark: _Ref350349724]the Authority may (but shall not be obliged to) give notice to the Supplier requesting adequate financial or other security and/or assurances for due performance of its material obligations under this Contract on such reasonable and proportionate terms as the Authority may require within a reasonable time period as specified in such notice;  

14.5.2 [bookmark: _Ref358040990]a failure or refusal by the Supplier to provide the financial or other security and/or assurances requested in accordance with Clause 15.6 of this Schedule 2 in accordance with any reasonable timescales specified in any such notice issued by the Authority shall be deemed a breach of this Contract by the Supplier and shall be referred to and resolved in accordance with the Dispute Resolution Procedure; and 

14.5.3 a failure to resolve such breach in accordance with such Dispute Resolution Procedure by the end of the escalation stage of such process (as set out in Clause 22.3 of this Schedule 2) shall entitle, but shall not compel, the Authority to terminate this Contract in accordance with Clause 15.4.1(i) of this Schedule 2. 

In order that the Authority may act reasonably in exercising its discretion in accordance with Clause 15.6 of this Schedule 2, the Supplier shall provide the Authority with such reasonable and proportionate up-to-date financial or other information relating to the Supplier or any relevant third party entity upon request.

14.6 If the Authority novates this Contract to any body that is not a Contracting Authority, from the effective date of such novation, the rights of the Authority to terminate this Contract in accordance with Clause 15.5.2 to Clause 15.5.4 of this Schedule 2 shall be deemed mutual termination rights and the Supplier may terminate this Contract forthwith by notice in writing to the entity assuming the position of the Authority if any of the circumstances referred to in such Clauses apply to the entity assuming the position of the Authority. 

14.7 Within six (6) months of the Commencement Date the Parties shall develop and agree an exit plan which shall ensure continuity of the Services on expiry or earlier termination of this Contract.  The Supplier shall provide the Authority with the first draft of an exit plan within four (4) months of the Commencement Date.  The Parties shall review and, as appropriate, update the exit plan on each anniversary of the Commencement Date of this Contract.   

15 [bookmark: _Ref286220455][bookmark: _Toc290398304][bookmark: _Toc312422918][bookmark: _Ref326911414][bookmark: Page_79]Consequences of expiry or earlier termination of this Contract

15.1 [bookmark: _Ref286064836][bookmark: _Toc303949983][bookmark: _Toc303950750][bookmark: _Toc303951530][bookmark: _Toc304135613]Upon expiry or earlier termination of this Contract, the Authority agrees to pay the Supplier for the Services which have been completed by the Supplier in accordance with this Contract prior to expiry or earlier termination of this Contract.

15.2 [bookmark: _Ref536869322][bookmark: _Ref286163569][bookmark: _Toc303949984][bookmark: _Toc303950751][bookmark: _Toc303951531][bookmark: _Toc304135614]Immediately following expiry or earlier termination of this Contract:

15.2.1 the Supplier shall comply with its obligations under any agreed exit plan; and

15.2.2 all data, including without limitation Personal Data, documents and records (whether stored electronically or otherwise) relating in whole or in part to the Services, including without limitation relating to patients or other service users, and all other items provided on loan or otherwise to the Supplier by the Authority shall be delivered by the Supplier to the Authority provided that the Supplier shall be entitled to keep copies to the extent that: (a) the content does not relate solely to the Services; (b) the Supplier is required by Law and/or Guidance to keep copies; or (c) the Supplier was in possession of such data, documents and records prior to the Commencement Date.

15.3 [bookmark: _Toc303949985][bookmark: _Toc303950752][bookmark: _Toc303951532][bookmark: _Toc304135615]The Supplier shall retain all data relating to the provision of the Services that are not transferred pursuant to Clause 16.2 of this Schedule 2 for the period set out in Clause 24.1 of this Schedule 2.

15.4 [bookmark: _Toc303949987][bookmark: _Toc303950754][bookmark: _Toc303951534][bookmark: _Toc304135617]The Supplier shall cooperate fully with the Authority or, as the case may be, any replacement supplier during any re-procurement and handover period prior to and following the expiry or earlier termination of this Contract.  This cooperation shall extend to providing access to all information relevant to the operation of this Contract, as reasonably required by the Authority to achieve a fair and transparent re-procurement and/or an effective transition without disruption to routine operational requirements.

15.5 [bookmark: _Toc303949988][bookmark: _Toc303950755][bookmark: _Toc303951535][bookmark: _Toc304135618]Immediately upon expiry or earlier termination of this Contract any licence or lease entered into in accordance with the Key Provisions shall automatically terminate. 

15.6 [bookmark: _Toc303949989][bookmark: _Toc303950756][bookmark: _Toc303951536][bookmark: _Toc304135619]The expiry or earlier termination of this Contract for whatever reason shall not affect any rights or obligations of either Party which accrued prior to such expiry or earlier termination.

15.7 [bookmark: _Toc303949990][bookmark: _Toc303950757][bookmark: _Toc303951537][bookmark: _Toc304135620]The expiry or earlier termination of this Contract shall not affect any obligations which expressly or by implication are intended to come into or continue in force on or after such expiry or earlier termination.

16 [bookmark: Page_80][bookmark: _Ref326835276]Staff information and the application of TUPE at the end of the Contract

16. [bookmark: _Ref286078227][bookmark: _Toc303949992][bookmark: _Toc303950759][bookmark: _Toc303951539][bookmark: _Toc304135622][bookmark: _Ref282592582]Upon the day which is no greater than nine (9) months before the expiry of this Contract or as soon as the Supplier is aware of the proposed termination of the Contract, the Supplier shall, within twenty eight (28) days of receiving a written request from the Authority and to the extent permitted by law, supply to the Authority and keep updated all information required by the Authority as to the terms and conditions of employment and employment history of any Supplier Personnel (including all employee liability information identified in regulation 11 of TUPE) and the Supplier shall warrant such information is full, complete and accurate.

16. [bookmark: _Ref286134484][bookmark: _Toc303949993][bookmark: _Toc303950760][bookmark: _Toc303951540][bookmark: _Toc304135623]No later than twenty eight (28) days prior to the Subsequent Transfer Date, the Supplier shall or shall procure that any subcontractor shall provide a final list to the Successor and/or the Authority, as appropriate, containing the names of all the Subsequent Transferring Employees whom the Supplier or subcontractor expects will transfer to the Successor or the Authority and all employee liability information identified in regulation 11 of TUPE in relation to the Subsequent Transferring Employees.

16. [bookmark: _Toc303949994][bookmark: _Toc303950761][bookmark: _Toc303951541][bookmark: _Toc304135624]If the Supplier shall, in the reasonable opinion of the Authority, deliberately not comply with its obligations under Clauses 17.1 and 17.2 of this Schedule 2, the Authority may withhold payment under Clause 9 of this Schedule 2.

16. [bookmark: _Toc303949995][bookmark: _Toc303950762][bookmark: _Toc303951542][bookmark: _Toc304135625][bookmark: _Ref328463636]The Supplier shall be liable to the Authority for, and shall indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings that arise or result from any deficiency or inaccuracy in the information which the Supplier is required to provide under Clauses 17.1 and 17.2 of this Schedule 2.

16. [bookmark: _Toc303949997][bookmark: _Toc303950764][bookmark: _Toc303951544][bookmark: _Toc304135627][bookmark: _Ref176923056][bookmark: _DV_M63][bookmark: _DV_M57]Subject to Clauses 17.6 and 17.7 of this Schedule 2, during the period of nine (9) months preceding the expiry of this Contract or after notice of termination of this Contract has been served by either Party, the Supplier shall not, and shall procure that any subcontractor shall not, without the prior written consent of the Authority, such consent not to be unreasonably withheld or delayed:

16.4.1 make, propose or permit any material changes to the terms and conditions of employment or other arrangements of any of the Supplier Personnel; 

16.4.2 increase or seek to increase the emoluments (excluding cost of living increases awarded in the ordinary course of business) payable to any of the Supplier Personnel;

16.4.3 replace any of the Supplier Personnel or increase the total number of employees providing the Services;

16.4.4 [bookmark: _DV_M61]deploy any person other than the Supplier Personnel to perform the Services;

4. [bookmark: _DV_M59]terminate or give notice to terminate the employment or arrangements of any of the Supplier Personnel;

4. increase the proportion of working time spent on the Services by any of the Supplier Personnel; or

4. introduce any new contractual term or customary practice concerning the making of any lump sum payment on the termination of employment of any of the Supplier Personnel.

16. [bookmark: _Ref213480124]Clause 17.5 of this Schedule 2 shall not prevent the Supplier or any subcontractor from taking any of the steps prohibited in that Clause in circumstances where the Supplier or subcontractor is required to take such a step pursuant to any changes in legislation or pursuant to a collective agreement in force at that time.

16. [bookmark: _Ref213480126]Where the obligations on the Supplier under Clause 17 of this Schedule 2 are subject to the Data Protection Legislation, the Supplier will, and shall procure that any subcontractor will, use its best endeavours to seek the consent of the Supplier Personnel to disclose any information covered under the Data Protection Legislation and utilise any other exemption or provision within the Data Protection Legislation which would allow such disclosure.

16. Having as appropriate gained permission from any subcontractor, the Supplier hereby permits the Authority to disclose information about the Supplier Personnel to any Interested Party provided that the Authority informs the Interested Party in writing of the confidential nature of the information.

16. The Parties agree that where a Successor or the Authority provides the Services or services which are fundamentally the same as the Services in the immediate or subsequent succession to the Supplier or subcontractor (in whole or in part) on expiry or early termination of this Contract (howsoever arising) TUPE, the Cabinet Office Statement and Fair Deal for Staff Pensions may apply in respect of the subsequent provision of the Services or services which are fundamentally the same as the Services.  If TUPE, the Cabinet Office Statement and Fair Deal for Staff Pensions apply then Clause 17.11 to Clause 17.14 of this Schedule 2 and (where relevant) the provisions of Clause 1.13 of Part D of Schedule 7 shall apply.

16.9 If on the termination or at the end of the Contract TUPE does not apply, then all Employment Liabilities and any other liabilities in relation to the Supplier Personnel shall remain with the Supplier or subcontractor as appropriate.  The Supplier will, and shall procure that any subcontractor shall, indemnify and keep indemnified the Authority in relation to any Employment Liabilities arising out of or in connection with any allegation or claim raised by any Supplier Personnel.  

16.10 [bookmark: _Ref351142711][bookmark: _Toc303949998][bookmark: _Toc303950765][bookmark: _Toc303951545][bookmark: _Toc304135628]In accordance with TUPE, and any other policy or arrangement applicable, the Supplier shall, and will procure that any subcontractor shall, comply with its obligations to inform and consult with the appropriate representatives of any of its employees affected by the subsequent transfer of the Services or services which are fundamentally the same as the Services.

16.11 [bookmark: _Ref286135635][bookmark: _Toc303949999][bookmark: _Toc303950766][bookmark: _Toc303951546][bookmark: _Toc304135629]The Supplier will and shall procure that any subcontractor will on or before any Subsequent Transfer Date:

16.11.1 [bookmark: _Toc303950000][bookmark: _Toc303950767][bookmark: _Toc303951547][bookmark: _Toc304135630]pay all wages, salaries and other benefits of the Subsequent Transferring Employees and discharge all other financial obligations (including reimbursement of any expenses and any contributions to retirement benefit schemes) in respect of the period between the Transfer Date and the Subsequent Transfer Date;

16.11.2 [bookmark: _Toc303950001][bookmark: _Toc303950768][bookmark: _Toc303951548][bookmark: _Toc304135631]account to the proper authority for all PAYE, tax deductions and national insurance contributions payable in respect of the Subsequent Transferring Employees in the period between the Transfer Date and the Subsequent Transfer Date; 

16.11.3 [bookmark: _Toc303950002][bookmark: _Toc303950769][bookmark: _Toc303951549][bookmark: _Toc304135632]pay any Successor or the Authority, as appropriate, the amount which would be payable to each of the Subsequent Transferring Employees in lieu of accrued but untaken holiday entitlement as at the Subsequent Transfer Date;

16.11.4 [bookmark: _Toc303950003][bookmark: _Toc303950770][bookmark: _Toc303951550][bookmark: _Toc304135633]pay any Successor or the Authority, as appropriate, the amount which fairly reflects the progress of each of the Subsequent Transferring Employees towards achieving any commission, bonus, profit share or other incentive payment payable after the Subsequent Transfer Date wholly or partly in respect of a period prior to the Subsequent Transfer Date; and

16.11.5 [bookmark: _Toc303950004][bookmark: _Toc303950771][bookmark: _Toc303951551][bookmark: _Toc304135634]subject to any legal requirement, provide to the Successor or the Authority, as appropriate, all personnel records relating to the Subsequent Transferring Employees including, without prejudice to the generality of the foregoing, all records relating to national insurance, PAYE and income tax. The Supplier shall for itself and any subcontractor warrant that such records are accurate and up to date.

16.12 [bookmark: _Ref286136961][bookmark: _Toc303950005][bookmark: _Toc303950772][bookmark: _Toc303951552][bookmark: _Toc304135635]The Supplier will and shall procure that any subcontractor will indemnify and keep indemnified the Authority and/or a Successor in relation to any Employment Liabilities arising out of or in connection with any claim arising from:  

16.12.1 [bookmark: _Toc303950006][bookmark: _Toc303950773][bookmark: _Toc303951553][bookmark: _Toc304135636]the Supplier’s or subcontractor’s failure to perform and discharge its obligations under Clause 17.12 of this Schedule 2;

16.12.2 [bookmark: _Toc303950007][bookmark: _Toc303950774][bookmark: _Toc303951554][bookmark: _Toc304135637]any act or omission by the Supplier or subcontractor in respect of the Subsequent Transferring Employees occurring on or before the Subsequent Transfer Date;

16.12.3 [bookmark: _Toc303950009][bookmark: _Toc303950776][bookmark: _Toc303951556][bookmark: _Toc304135639]any allegation or claim by any person who is not a Subsequent Transferring Employee but who alleges that their employment should transfer or has transferred to the Successor or the Authority, as appropriate;

16.12.4 [bookmark: _Toc303950010][bookmark: _Toc303950777][bookmark: _Toc303951557][bookmark: _Toc304135640]any emoluments payable to a person employed or engaged by the Supplier or subcontractor (including without limitation all wages, accrued holiday pay, bonuses, commissions, PAYE, national insurance contributions, pension contributions and other contributions) payable in respect of any period on or before the Subsequent Transfer Date; 

16.12.5 [bookmark: _Toc303950012][bookmark: _Toc303950779][bookmark: _Toc303951559][bookmark: _Toc304135642]any allegation or claim by any of the Subsequent Transferring Employees on the grounds that the Successor or Authority, as appropriate, has failed to continue a benefit provided by the Supplier or subcontractor as a term of such Subsequent Transferring Employee’s contract as at the Subsequent Transfer Date where it was not reasonably practicable for the Successor or Authority, as appropriate, to provide an identical benefit but where the Successor or Authority, as appropriate, has provided (or offered to provide where such benefit is not accepted by the Subsequent Transferring Employee) an alternative benefit which, taken as a whole, is no less favourable to such Subsequent Transferring Employee; and

16.12.6 [bookmark: _Toc303950013][bookmark: _Toc303950780][bookmark: _Toc303951560][bookmark: _Toc304135643]any act or omission of the Supplier or any subcontractor in relation to its obligations under regulation 13 of TUPE, or in respect of an award of compensation under regulation 15 of TUPE except to the extent that the liability arises from the Successor’s or Authority’s failure to comply with regulation 13(4) of TUPE.

16.13 [bookmark: _Toc303950014][bookmark: _Toc303950781][bookmark: _Toc303951561][bookmark: _Toc304135644][bookmark: _Ref326770948][bookmark: _Ref351142730][bookmark: _Ref395613059]The Supplier will, or shall procure that any subcontractor will, on request by the Authority provide a written and legally binding indemnity in the same terms as set out in Clause 17.13 of this Schedule 2 to any Successor in relation to any Employment Liabilities arising up to and including the Subsequent Transfer Date.

16.14 The Supplier will indemnify and keep indemnified the Authority and/or any Successor in respect of any Employment Liabilities arising from any act or omission of the Supplier or subcontractor in relation to any other Supplier Personnel who is not a Subsequent Transferring Employee arising during any period whether before, on or after the Subsequent Transfer Date.  

16.15 If any person who is not a Subsequent Transferring Employee claims or it is determined that their contract of employment has been transferred from the Supplier or any subcontractor to the Authority or Successor pursuant to TUPE or claims that their employment would have so transferred had they not resigned, then:

the Authority will, or shall procure that the Successor will, within seven (7) days of becoming aware of that fact, give notice in writing to the Supplier;

[bookmark: _Ref351381131]the Supplier may offer (or may procure that a subcontractor may offer) employment to such person within twenty eight (28) days of the notification by the Authority or Successor;

if such offer of employment is accepted, the Authority will, or shall procure that the Successor will, immediately release the person from their employment; and

if after the period in Clause 17.16.2 of this Schedule 2 has elapsed, no such offer of employment has been made or such offer has been made but not accepted, the Authority will, or shall procure that the Successor will (whichever is the provider of the Services or services of the same or similar nature to the Services), employ that person in accordance with its obligations and duties under TUPE and shall be responsible for all liabilities arising in respect of any such person after the Subsequent Transfer Date.  

17 [bookmark: _Ref286220465][bookmark: _Toc290398306][bookmark: _Toc312422920][bookmark: Page_84]Complaints 

17. [bookmark: _Toc303950016][bookmark: _Toc303950783][bookmark: _Toc303951563][bookmark: _Toc304135646]To the extent relevant to the Services, the Supplier shall have in place and operate a complaints procedure which complies with the requirements of the Local Authority Social Services and National Health Service Complaints (England) Regulations 2009.

17.1 [bookmark: _Toc303950017][bookmark: _Toc303950784][bookmark: _Toc303951564][bookmark: _Toc304135647]Each Party shall inform the other of all complaints from or on behalf of patients or other service users arising out of or in connection with the provision of the Services within twenty four (24) hours of receipt of each complaint and shall keep the other Party updated on the manner of resolution of any such complaints.  

18 [bookmark: _Toc290398309][bookmark: _Ref286068227][bookmark: _Toc312422923][bookmark: _Ref323649547][bookmark: _Ref351039734]Sustainable development

The Supplier shall comply in all material respects with applicable environmental and social Law requirements in force from time to time in relation to the Services. Where the provisions of any such Law are implemented by the use of voluntary agreements, the Supplier shall comply with such agreements as if they were incorporated into English law subject to those voluntary agreements being cited in the Specification and Tender Response Document. Without prejudice to the generality of the foregoing, the Supplier shall:

18.1.1 [bookmark: _Ref351039220]comply with all Policies and/or procedures and requirements set out in the Specification and Tender Response Document in relation to any stated environmental and social requirements, characteristics and impacts of the Services and the Supplier’s supply chain; 

18.1.2 [bookmark: _Ref351039484]maintain relevant policy statements documenting the Supplier’s significant social and environmental aspects as relevant to the Services being provided and as proportionate to the nature and scale of the Supplier’s business operations; and

18.1.3 maintain plans and procedures that support the commitments made as part of the Supplier’s significant social and environmental policies, as referred to at Clause 19.1.2 of this Schedule 2.

The Supplier shall meet reasonable requests by the Authority for information evidencing the Supplier’s compliance with the provisions of Clause 19 of this Schedule 2.

19 [bookmark: _Ref351040549]Electronic services information

[bookmark: _Ref536853302]Where requested by the Authority, the Supplier shall provide the Authority the Services Information in such manner and upon such media as agreed between the Supplier and the Authority from time to time for the sole use by the Authority. 

The Supplier warrants that the Services Information is complete and accurate as at the date upon which it is delivered to the Authority and that the Services Information shall not contain any data or statement which gives rise to any liability on the part of the Authority following publication of the same in accordance with Clause 20 of this Schedule 2.

If the Services Information ceases to be complete and accurate, the Supplier shall promptly notify the Authority in writing of any modification or addition to or any inaccuracy or omission in the Services Information.

[bookmark: _Ref536854671]The Supplier grants the Authority a perpetual, non-exclusive, royalty free licence to use and exploit the Services Information and any Intellectual Property Rights in the Services Information for the purpose of illustrating the range of goods and services (including, without limitation, the Services) available pursuant to the Authority’s contracts from time to time. Subject to Clause 20.5 of this Schedule 2, no obligation to illustrate or advertise the Services Information is imposed on the Authority, as a consequence of the licence conferred by this Clause 20.4 of this Schedule 2. 

[bookmark: _Ref350941205]The Authority may reproduce for its sole use the Services Information provided by the Supplier in the Authority's services catalogue from time to time which may be made available on any NHS communications networks in electronic format and/or made available on the Authority's external website and/or made available on other digital media from time to time.

[bookmark: _Ref349143653]Before any publication of the Services Information (electronic or otherwise) is made by the Authority, the Authority will submit a copy of the relevant sections of the Authority's services catalogue to the Supplier for approval, such approval not to be unreasonably withheld or delayed. For the avoidance of doubt the Supplier shall have no right to compel the Authority to exhibit the Services Information in any services catalogue as a result of the approval given by it pursuant to this Clause 20.6 of this Schedule 2 or otherwise under the terms of this Contract.

If requested in writing by the Authority, and to the extent not already agreed as part of the Specification and Tender Response Document, the Supplier and the Authority shall discuss and seek to agree in good faith arrangements to use any Electronic Trading System.

20 [bookmark: _Ref351053608][bookmark: Page_92]Change management

20. [bookmark: _Toc303950080][bookmark: _Toc303950847][bookmark: _Toc303951627][bookmark: _Toc304135710]The Supplier acknowledges to the Authority that the Authority’s requirements for the Services may change during the Term and the Supplier shall not unreasonably withhold or delay its consent to any reasonable variation or addition to the Specification and Tender Response Document, as may be requested by the Authority from time to time. 

20. [bookmark: _Toc303950081][bookmark: _Toc303950848][bookmark: _Toc303951628][bookmark: _Toc304135711]Any change to the Services or other variation to this Contract shall only be binding once it has been agreed either: (a) in accordance with the Change Control Process if the Key Provisions specify that changes are subject to a formal change control process; or (b) if the Key Provisions make no such reference, in writing and signed by an authorised representative of both Parties. 

21 [bookmark: _Ref286071345][bookmark: _Toc290398310][bookmark: _Toc312422924][bookmark: Page_93]Dispute resolution

21. [bookmark: _Toc303950082][bookmark: _Toc303950849][bookmark: _Toc303951629][bookmark: _Toc304135712][bookmark: _Ref282592203]During any dispute, including a dispute as to the validity of this Contract, it is agreed that the Supplier shall continue its performance of the provisions of the Contract (unless the Authority requests in writing that the Supplier does not do so).

21. [bookmark: _Toc303950083][bookmark: _Toc303950850][bookmark: _Toc303951630][bookmark: _Toc304135713]In the case of a dispute arising out of or in connection with this Contract the Supplier and the Authority shall make every reasonable effort to communicate and cooperate with each other with a view to resolving the dispute and follow the procedure set out in Clause 22.3 of this Schedule 2 before commencing court proceedings.

21. [bookmark: _Ref286215090][bookmark: _Toc303950085][bookmark: _Toc303950852][bookmark: _Toc303951632][bookmark: _Toc304135715][bookmark: _Ref318786728]If any dispute arises out of the Contract either Party may serve a notice on the other Party to commence formal resolution of the dispute.  Level 1 of the management levels of the dispute as set out in Clause 5 of the Key Provisions will commence on the date of service of the dispute notice. Respective representatives, as set out in Clause 5 of the Key Provisions, shall have five (5) Business Days at each level to resolve the dispute before escalating the matter to the next level as appropriate. 

21. If the procedure set out in Clause 22.3 of this Schedule 2 above fails to resolve such dispute, the Parties will attempt to settle it by mediation either: (a) with the Centre for Effective Dispute Resolution (“CEDR”); or (b) if agreed in writing by the Parties, with any other alternative mediation organisation, using the respective model procedures of CEDR or such other mediation organisation.  

21. To initiate mediation a Party shall:

21.4.1 [bookmark: _Ref351372598]give notice in writing (“Mediation Notice”) to the other Party requesting mediation of the dispute; and 

21.4.2 send a copy of the Mediation Notice to CEDR or an equivalent mediation organisation as agreed by the Parties asking them to nominate a mediator if the Parties are not able to agree such appointment by negotiation.  

21. Neither Party may issue a Mediation Notice until the process set out in Clause 22.3 of this Schedule 2 has been exhausted. 

21. The mediation shall commence within twenty eight (28) days of the Mediation Notice being served.  Neither Party will terminate such mediation until each Party has made its opening presentation and the mediator has met each Party separately for at least one hour or one Party has failed to participate in the mediation process.  Neither Party will commence legal proceedings against the other until thirty (30) days after such mediation of the dispute in question has failed to resolve the dispute.  The Authority and the Supplier will cooperate with any person appointed as mediator providing them with such information and other assistance as they shall require and will pay their costs, as they shall determine or in the absence of such determination such costs will be shared equally.

21. [bookmark: _Toc303950086][bookmark: _Toc303950853][bookmark: _Toc303951633][bookmark: _Toc304135716]Nothing in this Contract shall prevent:

21.7.1 [bookmark: _Toc303950087][bookmark: _Toc303950854][bookmark: _Toc303951634][bookmark: _Toc304135717]the Authority taking action in any court in relation to any death or personal injury arising or allegedly arising in connection with the provision of the Services; or 

21.7.2 [bookmark: _Toc303950088][bookmark: _Toc303950855][bookmark: _Toc303951635][bookmark: _Toc304135718]either Party seeking from any court any interim or provisional relief that may be necessary to protect the rights or property of that Party or that relates to the safety of patients and other service users or the security of Confidential Information, pending resolution of the relevant dispute in accordance with the CEDR or other mediation organisation procedure.

21.8 [bookmark: _Toc303950089][bookmark: _Toc303950856][bookmark: _Toc303951636][bookmark: _Toc304135719]Clause 22 of this Schedule 2 shall survive the expiry of or earlier termination of this Contract for any reason.

22 [bookmark: _Toc290398311][bookmark: _Toc312422925][bookmark: _Ref318722987][bookmark: _Ref318723056][bookmark: _Ref323649575][bookmark: Page_94]Force majeure

22. [bookmark: _Toc303950090][bookmark: _Toc303950857][bookmark: _Toc303951637][bookmark: _Toc304135720]Subject to Clause 23.2 of this Schedule 2 neither Party shall be liable to the other for any failure to perform all or any of its obligations under this Contract nor liable to the other Party for any loss or damage arising out of the failure to perform its obligations to the extent only that such performance is rendered impossible by a Force Majeure Event. 

22.1 [bookmark: _Ref261972953][bookmark: _Toc303950091][bookmark: _Toc303950858][bookmark: _Toc303951638][bookmark: _Toc304135721]The Supplier shall only be entitled to rely on a Force Majeure Event and the relief set out in Clause 23 of this Schedule 2 and will not be considered to be in default or liable for breach of any obligations under this Contract if:

22.1.1 [bookmark: _Toc303950092][bookmark: _Toc303950859][bookmark: _Toc303951639][bookmark: _Toc304135722]the Supplier has fulfilled its obligations pursuant to Clause 6 of this Schedule 2; 

22.1.2 [bookmark: _Toc303950093][bookmark: _Toc303950860][bookmark: _Toc303951640][bookmark: _Toc304135723]the Force Majeure Event does not arise directly or indirectly as a result of any wilful or negligent act or default of the Supplier; and

22.1.3 the Supplier has complied with the procedural requirements set out in Clause 23 of this Schedule 2. 

22.2 [bookmark: _Toc303950094][bookmark: _Toc303950861][bookmark: _Toc303951641][bookmark: _Toc304135724]Where a Party is (or claims to be) affected by a Force Majeure Event it shall use reasonable endeavours to mitigate the consequences of such a Force Majeure Event upon the performance of its obligations under this Contract, and to resume the performance of its obligations affected by the Force Majeure Event as soon as practicable.

22.3 [bookmark: _Toc303950095][bookmark: _Toc303950862][bookmark: _Toc303951642][bookmark: _Toc304135725]Where the Force Majeure Event affects the Supplier’s ability to perform part of its obligations under the Contract the Supplier shall fulfil all such contractual obligations that are not so affected and shall not be relieved from its liability to do so.

22.4 [bookmark: _Toc303950096][bookmark: _Toc303950863][bookmark: _Toc303951643][bookmark: _Toc304135726]If either Party is prevented or delayed in the performance of its obligations under this Contract by a Force Majeure Event, that Party shall as soon as reasonably practicable serve notice in writing on the other Party specifying the nature and extent of the circumstances giving rise to its failure to perform or any anticipated delay in performance of its obligations.

22.5 [bookmark: _Toc303950097][bookmark: _Toc303950864][bookmark: _Toc303951644][bookmark: _Toc304135727]Subject to service of such notice, the Party affected by such circumstances shall have no liability for its failure to perform or for any delay in performance of its obligations affected by the Force Majeure Event only for so long as such circumstances continue and for such time after they cease as is necessary for that Party, using its best endeavours, to recommence its affected operations in order for it to perform its obligations.

22.6 [bookmark: _Ref286134971][bookmark: _Toc303950098][bookmark: _Toc303950865][bookmark: _Toc303951645][bookmark: _Toc304135728]The Party claiming relief shall notify the other in writing as soon as the consequences of the Force Majeure Event have ceased and of when performance of its affected obligations can be resumed.

22.7 [bookmark: _Ref286163184][bookmark: _Toc303950099][bookmark: _Toc303950866][bookmark: _Toc303951646][bookmark: _Toc304135729][bookmark: _Ref352787435]If the Supplier is prevented from performance of its obligations as a result of a Force Majeure Event, the Authority may at any time if the Force Majeure Event subsists for thirty (30) days or more, terminate this Contract on service of written notice on the Supplier.  

22.8 Following such termination in accordance with Clause 23.8 of this Schedule 2 and subject to Clause 23.10 of this Schedule 2, neither Party shall have any liability to the other.

22.9 [bookmark: _Ref352787474] Any rights and liabilities of either Party which have accrued prior to such termination in accordance with Clause 23.8 of this Schedule 2 shall continue in full force and effect unless otherwise specified in this Contract.

23 [bookmark: _Ref260055410][bookmark: _Toc262044424][bookmark: _Toc290398312][bookmark: _Toc283979124][bookmark: _Toc312422926][bookmark: Page_95]Records retention and right of audit 

23. [bookmark: _Toc303950100][bookmark: _Toc303950867][bookmark: _Toc303951647][bookmark: _Toc304135730][bookmark: _Ref318723263]Subject to any statutory requirement and Clause 24.2 of this Schedule 2, the Supplier shall keep secure and maintain for the Term and six (6) years afterwards, or such longer period as may be agreed between the Parties, full and accurate records of all matters relating to this Contract. 

23. [bookmark: _Ref318723425]Where any records could be relevant to a claim for personal injury such records shall be kept secure and maintained for a period of twenty one (21) years from the date of expiry or earlier termination of this Contract.  

23.2 [bookmark: _Toc303950101][bookmark: _Toc303950868][bookmark: _Toc303951648][bookmark: _Toc304135731][bookmark: _Toc303950105][bookmark: _Toc303950872][bookmark: _Toc303951652][bookmark: _Toc304135735]The Authority shall have the right to audit the Supplier’s compliance with this Contract.  The Supplier shall permit or procure permission for the Authority or its authorised representative during normal business hours having given advance written notice of no less than five (5) Business Days, access to any premises and facilities, books and records reasonably required to audit the Supplier’s compliance with its obligations under this Contract. 

23.3 [bookmark: _Toc303950106][bookmark: _Toc303950873][bookmark: _Toc303951653][bookmark: _Toc304135736]Should the Supplier subcontract any of its obligations under this Contract, the Authority shall have the right to audit and inspect such third party.  The Supplier shall procure permission for the Authority or its authorised representative during normal business hours no more than once in any twelve (12) months, having given advance written notice of no less than five (5) Business Days, access to any premises and facilities, books and records used in the performance of the Supplier’s obligations under this Contract that are subcontracted to such third party.  The Supplier shall cooperate with such audit and inspection and accompany the Authority or its authorised representative if requested.

23.4 The Supplier shall grant to the Authority or its authorised representative, such access to those records as they may reasonably require in order to check the Supplier’s compliance with this Contract for the purposes of:

23.4.1 [bookmark: _Toc303950102][bookmark: _Toc303950869][bookmark: _Toc303951649][bookmark: _Toc304135732]the examination and certification of the Authority’s accounts; or

23.4.2 [bookmark: _Toc303950103][bookmark: _Toc303950870][bookmark: _Toc303951650][bookmark: _Toc304135733]any examination pursuant to section 6(1) of the National Audit Act 1983 of the economic efficiency and effectiveness with which the Authority has used its resources.

23.5 [bookmark: _Toc303950104][bookmark: _Toc303950871][bookmark: _Toc303951651][bookmark: _Toc304135734]The Comptroller and Auditor General may examine such documents as they may reasonably require which are owned, held or otherwise within the control of the Supplier and may require the Supplier to provide such oral and/or written explanations as they consider necessary. Clause 24 of this Schedule 2 does not constitute a requirement or agreement for the examination, certification or inspection of the accounts of the Supplier under section 6(3)(d) and 6(5) of the National Audit Act 1983.

23.6 The Supplier shall provide reasonable cooperation to the Authority, its representatives and any regulatory body in relation to any audit, review, investigation or enquiry carried out in relation to the subject matter of this Contract. 

23.7 The Supplier shall provide all reasonable information as may be reasonably requested by the Authority to evidence the Supplier’s compliance with the requirements of this Contract. 

24 [bookmark: _Toc290398313][bookmark: _Toc312422927][bookmark: _Ref323649598][bookmark: Page_96]Conflicts of interest and the prevention of fraud

24. [bookmark: _Toc303950107][bookmark: _Toc303950874][bookmark: _Toc303951654][bookmark: _Toc304135737]The Supplier shall take appropriate steps to ensure that neither the Supplier nor any Staff are placed in a position where, in the reasonable opinion of the Authority, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Authority under the provisions of this Contract.  The Supplier will disclose to the Authority full particulars of any such conflict of interest which may arise.

24.1 [bookmark: _Ref286068827][bookmark: _Toc303950108][bookmark: _Toc303950875][bookmark: _Toc303951655][bookmark: _Toc304135738]The Authority reserves the right to terminate this Contract immediately by notice in writing and/or to take such other steps it deems necessary where, in the reasonable opinion of the Authority, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Authority under the provisions of this Contract.  The actions of the Authority pursuant to this Clause 25.2 of this Schedule 2 shall not prejudice or affect any right of action or remedy which shall have accrued or shall subsequently accrue to the Authority.

24.2 [bookmark: _Ref286068886][bookmark: _Toc303950109][bookmark: _Toc303950876][bookmark: _Toc303951656][bookmark: _Toc304135739]The Supplier shall take all reasonable steps to prevent Fraud by Staff and the Supplier (including its owners, members and directors). The Supplier shall notify the Authority immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur. 

24.3 [bookmark: _Ref286163234][bookmark: _Toc303950110][bookmark: _Toc303950877][bookmark: _Toc303951657][bookmark: _Toc304135740]If the Supplier or its Staff commits Fraud the Authority may terminate this Contract and recover from the Supplier the amount of any direct loss suffered by the Authority resulting from the termination.

25 [bookmark: Page_97][bookmark: _Ref318788437]Equality and human rights

25. [bookmark: _Toc303950111][bookmark: _Toc303950878][bookmark: _Toc303951658][bookmark: _Toc304135741]The Supplier shall:

25.0.1 ensure that (a) it does not, whether as employer or as provider of the Services, engage in any act or omission that would contravene the Equality Legislation, and (b) it complies with all its obligations as an employer or provider of the Services as set out in the Equality Legislation and take  reasonable endeavours to ensure its Staff do not unlawfully discriminate within the meaning of the Equality Legislation;

25.0.2 in the management of its affairs and the development of its equality and diversity policies, cooperate with the Authority in light of the Authority’s obligations to comply with its statutory equality duties whether under the Equality Act 2010 or otherwise.  The Supplier shall take such reasonable and proportionate steps as the Authority considers appropriate to promote equality and diversity, including race equality, equality of opportunity for disabled people, gender equality, and equality relating to religion and belief, sexual orientation and age; and

25.0.3 the Supplier shall impose on all its subcontractors and suppliers, obligations substantially similar to those imposed on the Supplier by Clause 26 of this Schedule 2. 

25.1 The Supplier shall meet reasonable requests by the Authority for information evidencing the Supplier’s compliance with the provisions of Clause 26 of this Schedule 2.

26 [bookmark: _Ref286220495][bookmark: _Toc290398316][bookmark: _Toc312422930][bookmark: Page_99]Notice

26. [bookmark: _Toc303950129][bookmark: _Toc303950896][bookmark: _Toc303951676][bookmark: _Toc304135759]Any notice required to be given by either Party under this Contract shall be in writing quoting the date of the Contract and shall be delivered by hand or sent by prepaid first class recorded delivery or by email to the person referred to in the Key Provisions or such other person as one Party may inform the other Party in writing from time to time.

26.1 [bookmark: _Toc303950132][bookmark: _Toc303950899][bookmark: _Toc303951679][bookmark: _Toc304135762]A notice shall be treated as having been received:

26.1.1 [bookmark: _Toc303950133][bookmark: _Toc303950900][bookmark: _Toc303951680][bookmark: _Toc304135763]if delivered by hand within normal business hours when so delivered or, if delivered by hand outside normal business hours, at the next start of normal business hours; or

26.1.2 [bookmark: _Toc303950134][bookmark: _Toc303950901][bookmark: _Toc303951681][bookmark: _Toc304135764]if sent by first class recorded delivery mail on a normal Business Day, at 9.00 am on the second Business Day subsequent to the day of posting, or, if the notice was not posted on a Business Day, at 9.00 am on the third Business Day subsequent to the day of posting; or 

26.1.3 if sent by email, if sent within normal business hours when so sent or, if sent outside normal business hours, at the next start of normal business hours provided the sender has either received an electronic confirmation of delivery or has telephoned the recipient to inform the recipient that the email has been sent. 

27 [bookmark: _Toc290398317][bookmark: _Toc312422931][bookmark: _Ref323649640][bookmark: Page_100]Assignment, novation and subcontracting

27. [bookmark: _Ref286069904][bookmark: _Toc303950135][bookmark: _Toc303950902][bookmark: _Toc303951682][bookmark: _Toc304135765][bookmark: _Ref351072387][bookmark: _Ref260049342][bookmark: _Ref260049321]The Supplier shall not, except where Clause 28.2 of this Schedule 2 applies, assign, subcontract, novate, create a trust in, or in any other way dispose of the whole or any part of this Contract without the prior consent in writing of the Authority such consent not to be unreasonably withheld or delayed.  If the Supplier subcontracts any of its obligations under this Contract, every act or omission of the subcontractor shall for the purposes of this Contract be deemed to be the act or omission of the Supplier and the Supplier shall be liable to the Authority as if such act or omission had been committed or omitted by the Supplier itself.

27. [bookmark: _Ref286069838][bookmark: _Toc303950136][bookmark: _Toc303950903][bookmark: _Toc303951683][bookmark: _Toc304135766]Notwithstanding Clause 28.1 of this Schedule 2, the Supplier may assign to a third party (“Assignee”) the right to receive payment of any sums due and owing to the Supplier under this Contract for which an invoice has been issued.  Any assignment under this Clause 28.2 of this Schedule 2 shall be subject to:

27.1.1 [bookmark: _Toc303950137][bookmark: _Toc303950904][bookmark: _Toc303951684][bookmark: _Toc304135767]the deduction of any sums in respect of which the Authority exercises its right of recovery under Clause 9.8 of this Schedule 2;

27.1.2 [bookmark: _Toc303950138][bookmark: _Toc303950905][bookmark: _Toc303951685][bookmark: _Toc304135768]all related rights of the Authority in relation to the recovery of sums due but unpaid;

27.1.3 [bookmark: _Toc303950139][bookmark: _Toc303950906][bookmark: _Toc303951686][bookmark: _Toc304135769]the Authority receiving notification of the assignment and the date upon which the assignment becomes effective together with the Assignee’s contact information and bank account details to which the Authority shall make payment;

27.1.4 [bookmark: _Toc303950140][bookmark: _Toc303950907][bookmark: _Toc303951687][bookmark: _Toc304135770]the provisions of Clause 9 of this Schedule 2 continuing to apply in all other respects after the assignment which shall not be amended without the prior written approval of the Authority; and

27.1.5 [bookmark: _Toc303950141][bookmark: _Toc303950908][bookmark: _Toc303951688][bookmark: _Toc304135771]payment to the Assignee being full and complete satisfaction of the Authority’s obligation to pay the relevant sums in accordance with this Contract.

27.2 [bookmark: _Toc303950142][bookmark: _Toc303950909][bookmark: _Toc303951689][bookmark: _Toc304135772]Any authority given by the Authority for the Supplier to subcontract any of its obligations under this Contract shall not impose any duty on the Authority to enquire as to the competency of any authorised subcontractor. The Supplier shall ensure that any authorised subcontractor has the appropriate capability and capacity to perform the relevant obligations and that the obligations carried out by such subcontractor are fully in accordance with this Contract.

27.3 [bookmark: _Toc303950143][bookmark: _Toc303950910][bookmark: _Toc303951690][bookmark: _Toc304135773]Where the Supplier enters into a subcontract in respect of any of its obligations under this Contract relating to the provision of the Services, the Supplier shall include provisions in each such subcontract, unless otherwise agreed with the Authority in writing, which:

27.3.1 contain at least equivalent obligations as set out in this Contract in relation to the performance of the Services to the extent relevant to such subcontracting; 

27.3.2 contain at least equivalent obligations as set out in this Contract in respect of confidentiality, information security, data protection, Intellectual Property Rights, compliance with Law and Guidance and record keeping;

27.3.3 contain a prohibition on the subcontractor subcontracting, assigning or novating any of its rights or obligations under such subcontract without the prior written approval of the Authority (such approval not to be unreasonably withheld or delayed);

27.3.4 contain a right for the Authority to take an assignment or novation of the subcontract (or part of it) upon expiry or earlier termination of this Contract; and

27.3.5 require payment to be made of all sums due to the subcontractor from the Supplier within a specified period not exceeding thirty (30) days from receipt by the Supplier of a valid invoice.

27.4 [bookmark: _Toc303950144][bookmark: _Toc303950911][bookmark: _Toc303951691][bookmark: _Toc304135774]Where the Authority pays the Supplier’s undisputed invoices earlier than thirty (30) days from receipt in accordance with any applicable government prompt payment targets, the Supplier shall use its reasonable endeavours to pay its relevant subcontractors within a comparable timeframe from receipt by the Supplier of such undisputed invoices from its subcontractors.  

27.5 The Authority shall upon written request have the right to review any subcontract entered into by the Supplier in respect of the provision of the Services and the Supplier shall provide a certified copy of any subcontract within five (5) Business Days of the date of a written request from the Authority.  For the avoidance of doubt, the Supplier shall have the right to redact any confidential pricing information in relation to such copies of subcontracts.

27.6 The Authority may at any time transfer, assign, novate, subcontract or otherwise dispose of its rights and obligations under this Contract or any part of this Contract and the Supplier warrants that it will carry out all such reasonable further acts required to effect such transfer, assignment, novation, subcontracting or disposal. If the Authority novates this Contract to any body that is not a Contracting Authority, from the effective date of such novation, the party assuming the position of the Authority shall not further transfer, assign, novate, subcontract or otherwise dispose of its rights and obligations under this Contract or any part of this Contract without the prior written consent of the Supplier, such consent not to be unreasonably withheld or delayed by the Supplier. 

28 [bookmark: _Ref286071361][bookmark: _Toc290398320][bookmark: _Toc312422932][bookmark: Page_102]Prohibited Acts

28. [bookmark: _Toc303950147][bookmark: _Toc303950914][bookmark: _Toc303951694][bookmark: _Toc304135777]The Supplier warrants and represents that:

28.0.1 [bookmark: _Toc303950148][bookmark: _Toc303950915][bookmark: _Toc303951695][bookmark: _Toc304135778]it has not committed any offence under the Bribery Act 2010 or done any of the following (“Prohibited Acts”):

(i) [bookmark: _Toc303950149][bookmark: _Toc303950916][bookmark: _Toc303951696][bookmark: _Toc304135779]offered, given or agreed to give any officer or employee of the Authority any gift or consideration of any kind as an inducement or reward for doing or not doing or for having done or not having done any act in relation to the obtaining or performance of this or any other agreement with the Authority or for showing or not showing favour or disfavour to any person in relation to this or any other agreement with the Authority; or

(ii) [bookmark: _Toc303950150][bookmark: _Toc303950917][bookmark: _Toc303951697][bookmark: _Toc304135780]in connection with this Contract paid or agreed to pay any commission other than a payment, particulars of which (including the terms and conditions of the agreement for its payment) have been disclosed in writing to the Authority; and

28.0.2 [bookmark: _Toc303950151][bookmark: _Toc303950918][bookmark: _Toc303951698][bookmark: _Toc304135781]it has in place adequate procedures to prevent bribery and corruption, as contemplated by section 7 of the Bribery Act 2010.

28.1 [bookmark: _Ref286163261][bookmark: _Toc303950152][bookmark: _Toc303950919][bookmark: _Toc303951699][bookmark: _Toc304135782][bookmark: _Ref261972131]If the Supplier or its Staff (or anyone acting on its or their behalf) has done or does any of the Prohibited Acts or has committed or commits any offence under the Bribery Act 2010 with or without the knowledge of the Supplier in relation to this or any other agreement with the Authority:

28.1.1 [bookmark: _Ref286071312][bookmark: _Toc303950153][bookmark: _Toc303950920][bookmark: _Toc303951700][bookmark: _Toc304135783]the Authority shall be entitled:

(i) [bookmark: _Toc303950154][bookmark: _Toc303950921][bookmark: _Toc303951701][bookmark: _Toc304135784]to terminate this Contract and recover from the Supplier the amount of any loss resulting from the termination;

(ii) [bookmark: _Toc303950155][bookmark: _Toc303950922][bookmark: _Toc303951702][bookmark: _Toc304135785]to recover from the Supplier the amount or value of any gift, consideration or commission concerned; and

(iii) [bookmark: _Toc303950156][bookmark: _Toc303950923][bookmark: _Toc303951703][bookmark: _Toc304135786]to recover from the Supplier any other loss or expense sustained in consequence of the carrying out of the Prohibited Act or the commission of the offence under the Bribery Act 2010; 

28.1.2 [bookmark: _Toc303950157][bookmark: _Toc303950924][bookmark: _Toc303951704][bookmark: _Toc304135787]any termination under Clause 29.2.1 of this Schedule 2 shall be without prejudice to any right or remedy that has already accrued, or subsequently accrues, to the Authority; and

28.1.3 [bookmark: _Toc303950158][bookmark: _Toc303950925][bookmark: _Toc303951705][bookmark: _Toc304135788]notwithstanding Clause 22 of this Schedule 2, any dispute relating to:

(i) [bookmark: _Toc303950159][bookmark: _Toc303950926][bookmark: _Toc303951706][bookmark: _Toc304135789]the interpretation of Clause 29 of this Schedule 2; or

(ii) [bookmark: _Toc303950160][bookmark: _Toc303950927][bookmark: _Toc303951707][bookmark: _Toc304135790]the amount or value of any gift, consideration or commission,

shall be determined by the Authority, acting reasonably, and the decision shall be final and conclusive.

29 [bookmark: Page_103][bookmark: _Toc312422933][bookmark: _Ref323649670][bookmark: _Ref326771008]General

29. [bookmark: _Toc303950161][bookmark: _Toc303950928][bookmark: _Toc303951708][bookmark: _Toc304135791][bookmark: _Toc303950146][bookmark: _Toc303950913][bookmark: _Toc303951693][bookmark: _Toc304135776]Each of the Parties is independent of the other and nothing contained in this Contract shall be construed to imply that there is any relationship between the Parties of partnership or of principal/agent or of employer/employee nor are the Parties hereby engaging in a joint venture and accordingly neither of the Parties shall have any right or authority to act on behalf of the other nor to bind the other by agreement or otherwise, unless expressly permitted by the terms of this Contract.

29. Failure or delay by either Party to exercise an option or right conferred by this Contract shall not of itself constitute a waiver of such option or right.

29.2 [bookmark: _Toc303950162][bookmark: _Toc303950929][bookmark: _Toc303951709][bookmark: _Toc304135792][bookmark: _Toc303950163][bookmark: _Toc303950930][bookmark: _Toc303951710][bookmark: _Toc304135793]The delay or failure by either Party to insist upon the strict performance of any provision, term or condition of this Contract or to exercise any right or remedy consequent upon such breach shall not constitute a waiver of any such breach or any subsequent breach of such provision, term or condition.

29.3 [bookmark: _Toc303950164][bookmark: _Toc303950931][bookmark: _Toc303951711][bookmark: _Toc304135794]Any provision of this Contract which is held to be invalid or unenforceable in any jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or rendering unenforceable the remaining provisions of this Contract and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.

29.4 [bookmark: _Toc303950165][bookmark: _Toc303950932][bookmark: _Toc303951712][bookmark: _Toc304135795]Each Party acknowledges and agrees that it has not relied on any representation, warranty or undertaking (whether written or oral) in relation to the subject matter of this Contract and therefore irrevocably and unconditionally waives any rights it may have to claim damages against the other Party for any misrepresentation or undertaking (whether made carelessly or not) or for breach of any warranty unless the representation, undertaking or warranty relied upon is set out in this Contract or unless such representation, undertaking or warranty was made fraudulently. 

29.5 [bookmark: _Ref318701978][bookmark: _Toc303950166][bookmark: _Toc303950933][bookmark: _Toc303951713][bookmark: _Toc304135796]Each Party shall bear its own expenses in relation to the preparation and execution of this Contract including all costs, legal fees and other expenses so incurred.

29.6 [bookmark: _Ref319065169][bookmark: _Toc303950167][bookmark: _Toc303950934][bookmark: _Toc303951714][bookmark: _Toc304135797]The rights and remedies provided in this Contract are cumulative and not exclusive of any rights or remedies provided by general law, or by any other contract or document.  In this Clause 30.7 of this Schedule 2, right includes any power, privilege, remedy, or proprietary or security interest. 

29.7 [bookmark: _Ref391306225][bookmark: _Toc303950168][bookmark: _Toc303950935][bookmark: _Toc303951715][bookmark: _Toc304135798][bookmark: _Toc303950145][bookmark: _Toc303950912][bookmark: _Toc303951692][bookmark: _Toc304135775]Unless otherwise expressly stated in this Contract, a person who is not a party to this Contract shall have no right to enforce any terms of it which confer a benefit on such person except that a Successor and/or a Third Party may directly enforce any indemnities or other rights provided to it under this Contract.  No such person shall be entitled to object to or be required to consent to any amendment to the provisions of this Contract.

29.8 This Contract, any variation in writing signed by an authorised representative of each Party and any document referred to (explicitly or by implication) in this Contract or any variation to this Contract, contain the entire understanding between the Supplier and the Authority relating to the Services to the exclusion of all previous agreements, confirmations and understandings and there are no promises, terms, conditions or obligations whether oral or written, express or implied other than those contained or referred to in this Contract.  Nothing in this Contract seeks to exclude either Party's liability for Fraud.

29.9 This Contract, and any dispute or claim arising out of or in connection with it or its subject matter (including any non-contractual claims), shall be governed by, and construed in accordance with, the laws of England and Wales.

29.10 [bookmark: _Toc303950169][bookmark: _Toc303950936][bookmark: _Toc303951716][bookmark: _Toc304135799]Subject to Clause 22 of this Schedule 2, the Parties irrevocably agree that the courts of England and Wales shall have non-exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Contract or its subject matter.

29.11 All written and oral communications and all written material referred to under this Contract shall be in English. 
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[bookmark: _Ref351036323]

Information Governance Provisions 

1. [bookmark: _Ref351042478]Confidentiality

In respect of any Confidential Information it may receive directly or indirectly from the other Party (“Discloser”) and subject always to the remainder of Clause 1 of this Schedule 3, each Party (“Recipient”) undertakes to keep secret and strictly confidential and shall not disclose any such Confidential Information to any third party without the Discloser’s prior written consent provided that:

30.1.1 the Recipient shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the Commencement Date;

30.1.2 the provisions of Clause 1 of this Schedule 3 shall not apply to any Confidential Information:

(i) which is in or enters the public domain other than by breach of this Contract or other act or omissions of the Recipient;

(ii) which is obtained from a third party who is lawfully authorised to disclose such information without any obligation of confidentiality;

(iii) which is authorised for disclosure by the prior written consent of the Discloser; 

(iv) which the Recipient can demonstrate was in its possession without any obligation of confidentiality prior to receipt of the Confidential Information from the Discloser; or

(v) which the Recipient is required to disclose purely to the extent to comply with the requirements of any relevant stock exchange. 

30.2 [bookmark: _Ref351073093]Nothing in Clause 1 of this Schedule 3 shall prevent the Recipient from disclosing Confidential Information where it is required to do so by judicial, administrative, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable Law, including the Freedom of Information Act 2000 (“FOIA”), Codes of Practice on Access to Government Information, on the Discharge of Public Authorities’ Functions or on the Management of Records (“Codes of Practice”) or the Environmental Information Regulations 2004 (“Environmental Regulations”).

30.3 [bookmark: _Ref352160542][bookmark: _Ref390152570]The Authority may disclose the Supplier’s Confidential Information:

30.3.1 on a confidential basis, to any Contracting Authority (the Parties agree that all Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Contracting Authority);

30.3.2 on a confidential basis, to any consultant, contractor or other person engaged by the Authority and/or the Contracting Authority receiving such information;

30.3.3 to any relevant party for the purpose of the examination and certification of the Authority’s accounts; 

30.3.4 to any relevant party for any examination pursuant to section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources; 

30.3.5 to Parliament and Parliamentary Committees or if required by any Parliamentary reporting requirements; or

30.3.6 on a confidential basis to a proposed successor body in connection with any proposed or actual, assignment, novation or other disposal of rights, obligations, liabilities or property in connection with this Contract;  

and for the purposes of this Contract, references to disclosure "on a confidential basis" shall mean the Authority making clear the confidential nature of such information and that it must not be further disclosed except in accordance with Law or this Clause 1.3 of this Schedule 3. 

30.4 The Supplier may only disclose the Authority’s Confidential Information, and any other information provided to the Supplier by the Authority in relation this Contract, to the Supplier’s Staff or professional advisors who are directly involved in the performance of or advising on the Supplier’s obligations under this Contract. The Supplier shall ensure that such Staff or professional advisors are aware of and shall comply with the obligations in Clause 1 of this Schedule 3 as to confidentiality and that all information, including Confidential Information, is held securely, protected against unauthorised use or loss and, at the Authority’s written discretion, destroyed securely or returned to the Authority when it is no longer required.  The Supplier shall not, and shall ensure that the Staff do not, use any of the Authority’s Confidential Information received otherwise than for the purposes of performing the Supplier’s obligations in this Contract. 

30.5 For the avoidance of doubt, save as required by Law or as otherwise set out in this Schedule 3, the Supplier shall not, without the prior written consent of the Authority (such consent not to be unreasonably withheld or delayed), announce that it has entered into this Contract and/or that it has been appointed as a Supplier to the Authority and/or make any other announcements about this Contract. 

30.6 Clause 1 of this Schedule 3 shall remain in force:

without limit in time in respect of Confidential Information which comprises Personal Data, Sensitive Personal Data or which relates to national security; and

for all other Confidential Information for a period of three (3) years after the expiry or earlier termination of this Contract unless otherwise agreed in writing by the Parties. 

31 [bookmark: _Ref351042762]Data protection

31.1 The Parties acknowledge their respective duties under Data Protection Legislation and shall give each other all reasonable assistance as appropriate or necessary to enable each other to comply with those duties.

31.2 Where the Supplier is Processing Personal Data under or in connection with this Contract, the Supplier must, in particular, but without limitation:

31.2.1 only Process such Personal Data as is necessary to perform its obligations under this Contract, and only in accordance with any instructions given by the Authority under this Contract;

31.2.2 put in place appropriate technical and organisational measures against any unauthorised or unlawful Processing of that Personal Data, and against the accidental loss or destruction of or damage to such Personal Data having regard to the specific requirements of Clause 2 of this Schedule 3, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data is affected by unauthorised or unlawful Processing or by its loss, damage or destruction;

31.2.3 take reasonable steps to ensure the reliability of Staff who will have access to Personal Data, and ensure that those Staff are aware of and trained in the policies and procedures identified in Clause 2 of this Schedule 3; and

31.2.4 not cause or allow Personal Data to be transferred outside the European Economic Area without the prior consent of the Authority.

31.3 The Supplier and the Authority shall ensure that Personal Data is safeguarded at all times in accordance with the Law, and this obligation will include (if transferred electronically) only transferring Personal Data (a) if essential, having regard to the purpose for which the transfer is conducted; and (b) that is encrypted in accordance with any international data encryption standards for healthcare, and as otherwise required by those standards applicable to the Authority under any Law and Guidance (this includes, data transferred over wireless or wired networks, held on laptops, CDs, memory sticks and tapes). 

31.4 Where, as a requirement of this Contract, the Supplier is Processing Personal Data (to include, without limitation, Sensitive Personal Data) relating to patients and/or service users as part of the Services, the Supplier shall: 

31.4.1 complete and publish an annual information governance assessment using the NHS information governance toolkit;

31.4.2 achieve a minimum level 2 performance against all requirements in the relevant NHS information governance toolkit; 

31.4.3 nominate an information governance lead able to communicate with the Supplier’s board of directors or equivalent governance body, who will be responsible for information governance and from whom the Supplier’s board of directors or equivalent governance body will receive regular reports on information governance matters including, but not limited to, details of all incidents of data loss and breach of confidence;

31.4.4 report all incidents of data loss and breach of confidence in accordance with Department of Health and/or the NHS England and/or Health and Social Care Information Centre guidelines;

31.4.5 put in place and maintain policies that describe individual personal responsibilities for handling Personal Data and apply those policies vigorously;

31.4.6 put in place and maintain a policy that supports its obligations under the NHS Care Records Guarantee (being the rules which govern information held in the NHS Care Records Service, which is the electronic patient/service user record management service providing authorised healthcare professionals access to a patient’s integrated electronic care record);

31.4.7 put in place and maintain agreed protocols for the lawful sharing of Personal Data with other NHS organisations and (as appropriate) with non-NHS organisations in circumstances in which sharing of that data is required under this Contract; and

31.4.8 where appropriate, have a system in place and a policy for the recording of any telephone calls in relation to the Services, including the retention and disposal of those recordings.

31.5 Where any Personal Data is Processed by any subcontractor of the Supplier in connection with this Contract, the Supplier shall procure that such subcontractor shall comply with the relevant obligations set out in Clause 2 of this Schedule 3, as if such subcontractor were the Supplier.   

31.6 [bookmark: _Ref352860921][bookmark: _Ref352859568]The Supplier shall indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings whatsoever or howsoever arising from the Supplier’s unlawful or unauthorised Processing, destruction and/or damage to Personal Data in connection with this Contract.

Freedom of Information and Transparency

31.7 The Parties acknowledge the duties of Contracting Authorities under the FOIA, Codes of Practice and Environmental Regulations and shall give each other all reasonable assistance as appropriate or necessary to enable compliance with those duties.

31.8 The Supplier shall assist and cooperate with the Authority to enable it to comply with its disclosure obligations under the FOIA, Codes of Practice and Environmental Regulations.  The Supplier agrees:

31.8.1 that this Contract and any recorded information held by the Supplier on the Authority’s behalf for the purposes of this Contract are subject to the obligations and commitments of the Authority under the FOIA, Codes of Practice and Environmental Regulations;

31.8.2 that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA, Codes of Practice and Environmental Regulations is a decision solely for the Authority;

31.8.3 that where the Supplier receives a request for information under the FOIA, Codes of Practice and Environmental Regulations and the Supplier itself is subject to the FOIA, Codes of Practice and Environmental Regulations it will liaise with the Authority as to the contents of any response before a response to a request is issued and will promptly (and in any event within two (2) Business Days) provide a copy of the request and any response to the Authority;

31.8.4 that where the Supplier receives a request for information under the FOIA, Codes of Practice and Environmental Regulations and the Supplier is not itself subject to the FOIA, Codes of Practice and Environmental Regulations, it will not respond to that request (unless directed to do so by the Authority) and will promptly (and in any event within two (2) Business Days) transfer the request to the Authority;

31.8.5 that the Authority, acting in accordance with the Codes of Practice issued and revised from time to time under both section 45 of FOIA, and regulation 16 of the Environmental Regulations, may disclose information concerning the Supplier and this Contract; and

31.8.6 to assist the Authority in responding to a request for information, by processing information or environmental information (as the same are defined in FOIA and the Environmental Regulations) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of FOIA, and providing copies of all information requested by the Authority within five (5) Business Days of that request and without charge.

31.9 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, Codes of Practice and Environmental Regulations, the content of this Contract is not Confidential Information.

31.10 [bookmark: _Ref352159234]Notwithstanding any other term of this Contract, the Supplier consents to the publication of this Contract in its entirety (including variations), subject only to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA, Codes of Practice and Environmental Regulations.

31.11 In preparing a copy of this Contract for publication under Clause 3.4 of this Schedule 3, the Authority may consult with the Supplier to inform decision making regarding any redactions but the final decision in relation to the redaction of information will be at the Authority’s absolute discretion.

31.12 The Supplier shall assist and cooperate with the Authority to enable the Authority to publish this Contract.

31.13 Where any information is held by any subcontractor of the Supplier in connection with this Contract, the Supplier shall procure that such subcontractor shall comply with the relevant obligations set out in Clause 3 of this Schedule 3, as if such subcontractor were the Supplier.   

Information Security

31.14 Without limitation to any other information governance requirements set out in this Schedule 3, the Supplier shall: 

31.14.1 notify the Authority forthwith of any information security breaches or near misses (including without limitation any potential or actual breaches of confidentiality or actual information security breaches) in line with the Authority’s information governance Policies; and 

31.14.2 fully cooperate with any audits or investigations relating to information security and any privacy impact assessments undertaken by the Authority and shall provide full information as may be reasonably requested by the Authority in relation to such audits, investigations and assessments.  

31.15 Where required in accordance with the Specification and Tender Response Document, the Supplier will ensure that it puts in place and maintains an information security management plan appropriate to the Services and the obligations placed on the Supplier under this Contract. The Supplier shall ensure that such plan is consistent with any relevant Policies, Guidance, Good Industry Practice and with any relevant quality standards as may be set out in the Key Provisions and/or the Specification and Tender Response Document.  

31.16 Where required in accordance with the Specification and Tender Response Document, the Supplier shall obtain and maintain certification under the HM Government Cyber Essentials Scheme at the level set out in the Specification and Tender Response Document.

.









[bookmark: _Toc312422934][bookmark: _Ref318701648]

Definitions and Interpretations

1. [bookmark: _Ref286220103][bookmark: _Toc290398290][bookmark: _Toc312422904][bookmark: Page_46]Definitions

32. [bookmark: _Toc303948961][bookmark: _Toc303949721][bookmark: _Toc303950488][bookmark: _Toc303951268][bookmark: _Toc304135351]In this Contract the following words shall have the following meanings unless the context requires otherwise: 



		“Actual Services Commencement Date”

		means the date the Supplier actually commences delivery of the Services;



		"Actuary”

		means a Fellow of the Institute and Faculty of Actuaries;



		“Authority”

		means the authority named on the form of Contract on the first page;



		“Authority’s Actuary”

		means the Government Actuaries Department;



		“Authority’s Obligations”

		means the Authority’s further obligations, if any, referred to in the Key Provisions; 



		“Broadly Comparable”

		means certified by an Actuary as satisfying the condition that there are no identifiable Eligible Employees who would overall suffer material detriment in terms of their future accrual of Pension Benefits under the scheme compared with the NHS Pension Scheme assessed in accordance with Annex A of Fair Deal for Staff Pensions;



		“Business Continuity Event”

		[bookmark: _Toc303948966][bookmark: _Toc303949726][bookmark: _Toc303950493][bookmark: _Toc303951273][bookmark: _Toc304135356]means any event or issue that could impact on the operations of the Supplier and its ability to provide the Services including an influenza pandemic and any Force Majeure Event;



		“Business Continuity Plan”

		[bookmark: _Toc303948967][bookmark: _Toc303949727][bookmark: _Toc303950494][bookmark: _Toc303951274][bookmark: _Toc304135357]means the Supplier’s business continuity plan which includes its plans for continuity of the Services during a Business Continuity Event;



		“Business Day”

		[bookmark: _Toc303948968][bookmark: _Toc303949728][bookmark: _Toc303950495][bookmark: _Toc303951275][bookmark: _Toc304135358]means any day other than Saturday, Sunday, Christmas Day, Good Friday or a statutory bank holiday in England and Wales;



		“Cabinet Office Statement”

		the Cabinet Office Statement of Practice – Staff Transfers in the Public Sector 2000 (as revised 2013) as may be amended or replaced;



		“Change Control Process”

		[bookmark: _Toc303948969][bookmark: _Toc303949729][bookmark: _Toc303950496][bookmark: _Toc303951276][bookmark: _Toc304135359]means the change control process, if any, referred to in the Key Provisions;  



		“Codes of Practice”

		[bookmark: _Toc303948971][bookmark: _Toc303949731][bookmark: _Toc303950498][bookmark: _Toc303951278][bookmark: _Toc304135361]shall have the meaning given to the term in Clause 1.2 of Schedule 3; 



		“Commencement Date”

		[bookmark: _Toc303948972][bookmark: _Toc303949732][bookmark: _Toc303950499][bookmark: _Toc303951279][bookmark: _Toc304135362]means the date of this Contract;



		“Commercial Schedule”

		means the document set out at Schedule 6;



		“Confidential Information”

		means information, data and material of any nature, which either Party may receive or obtain in connection with the conclusion and/or operation of the Contract including any procurement process which is:

(a)  Personal Data or Sensitive Personal Data including without limitation which relates to any patient or other service user or his or her treatment or clinical or care history; 

(b)  designated as confidential by either party or that ought reasonably to be considered as confidential (however it is conveyed or on whatever media it is stored); and/or

(c)  Policies and such other documents which the Supplier may obtain or have access to through the Authority’s intranet;



		“Contract”

		means the form of contract at the front of this document and all schedules attached to the form of contract; 



		“Contracting Authority”

		means any contracting authority as defined in regulation 3 of the Public Contracts Regulations 2006 (SI 2006/5) (as amended), other than the Authority;



		“Contract Manager”

		[bookmark: _Toc303948974][bookmark: _Toc303949734][bookmark: _Toc303950501][bookmark: _Toc303951281][bookmark: _Toc304135364]means for the Authority and for the Supplier the individuals specified in the Key Provisions; or such other person notified by a Party to the other Party from time to time in accordance with Clause 8.1 of Schedule 2;   



		“Contract Price”

		means the price exclusive of VAT that is payable to the Supplier by the Authority under the Contract for the full and proper performance by the Supplier of its obligations under the Contract;



		“Convictions”

		[bookmark: _Toc303948975][bookmark: _Toc303949735][bookmark: _Toc303950502][bookmark: _Toc303951282][bookmark: _Toc304135365]means, other than in relation to minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding-over orders (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 or any replacement or amendment to that Act);



		“Cost Increase”

		shall have the meaning given to the term in Clause 1.1.5 of Part D of Schedule 7;



		“Cost Saving”

		shall have the meaning given to the term in Clause 1.1.7 of Part D of Schedule 7;



		“Data Controller”

		[bookmark: _Toc303948976][bookmark: _Toc303949736][bookmark: _Toc303950503][bookmark: _Toc303951283][bookmark: _Toc304135366]shall have the same meaning as set out in the Data Protection Act 1998;



		“Data Processor”

		[bookmark: _Toc303948977][bookmark: _Toc303949737][bookmark: _Toc303950504][bookmark: _Toc303951284][bookmark: _Toc304135367]shall have the same meaning as set out in the Data Protection Act 1998;



		“Data Protection Legislation” 

		[bookmark: _Toc303948978][bookmark: _Toc303949738][bookmark: _Toc303950505][bookmark: _Toc303951285][bookmark: _Toc304135368]means the Data Protection Act 1998 and any other Law relating to the protection of personal data and the privacy of individuals, including where applicable guidance and codes of practice issued by the Information Commissioner;



		“Data Subject”

		[bookmark: _Toc303948979][bookmark: _Toc303949739][bookmark: _Toc303950506][bookmark: _Toc303951286][bookmark: _Toc304135369]shall have the same meaning as set out in the Data Protection Act 1998;



		“Direction Letter”

		means an NHS Pensions Direction letter issued by the Secretary of State in exercise of the powers conferred by section 7 of the Superannuation (Miscellaneous Provisions) Act 1967 and issued to the Supplier or a subcontractor of the Supplier (as appropriate) relating to the terms of participation of the Supplier or subcontractor in the NHS Pension Scheme in respect of the Eligible Employees;



		“Dispute Resolution Procedure”

		means the process for resolving disputes as set out in Clause 22 of Schedule 2;



		“DOTAS”

		means the Disclosure of Tax Avoidance Schemes rules which require a promoter of tax schemes to tell HM Revenue and Customs of any specified notifiable arrangements or proposals and to provide prescribed information on those arrangements or proposals within set time limits as contained in Part 7 of the Finance Act 2004 and in secondary legislation made under vires contained in Part 7 of the Finance Act 2004 and as extended to National Insurance Contributions by the National Insurance Contributions (Application of Part 7 of the Finance Act 2004) Regulations 2012, SI 2012/1868 made under s.132A Social Security Administration Act 1992; 



		“Electronic Trading System(s)”

		means such electronic data interchange system and/or world wide web application and/or other application with such message standards and protocols as the Authority may specify from time to time; 



		“Eligible Employees”

		means each of the Transferred Staff who immediately before the Employee Transfer Date was a member of, or was entitled to become a member of, or but for their compulsory transfer of employment would have been entitled to become a member of, either the NHS Pension Scheme or a Broadly Comparable scheme as a result of their employment or former employment with an NHS Body (or other employer which participates automatically in the NHS Pension Scheme) and being continuously engaged for more than 50% of their employed time with the Authority (in the case of Transferring Employees) or a Third Party (in the case of Third Party Employees) in the delivery of services the same as or similar to the Services.

For the avoidance of doubt a member of Staff who is or is entitled to become a member of the NHS Pension Scheme as a result of being engaged in the Services and being covered by an “open” Direction Letter or other NHS Pension Scheme “access” facility but who has never been employed directly by an NHS Body (or other body which participates automatically in the NHS Pension Scheme) is not an Eligible Employee entitled to Fair Deal for Staff Pensions protection under Part D of Schedule 7;



		“Employee Transfer Date”

		means the Transferred Staff’s first day of employment with the Supplier (or its subcontractor); 



		“Employment Liabilities”

		[bookmark: _Toc303948981][bookmark: _Toc303949741][bookmark: _Toc303950508][bookmark: _Toc303951288][bookmark: _Toc304135371]means all claims, demands, actions, proceedings, damages, compensation, tribunal awards, fines, costs (including but not limited to reasonable legal costs), expenses and all other liabilities whatsoever;



		“Environmental Regulations”

		[bookmark: _Toc303948982][bookmark: _Toc303949742][bookmark: _Toc303950509][bookmark: _Toc303951289][bookmark: _Toc304135372]shall have the meaning given to the term in Clause 1.2 of Schedule 3;



		“eProcurement Guidance” 



		means the NHS eProcurement Strategy available via:

 http://www.gov.uk/government/collections/nhs-procurement 

together with any further Guidance issued by the Department of Health in connection with it; 



		“Equality Legislation”

		means any and all legislation, applicable guidance and statutory codes of practice relating to equality, diversity, non-discrimination and human rights as may be in force in England and Wales from time to time including, but not limited to, the Equality Act 2010, the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 and the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 (SI 2002/2034) and the Human Rights Act 1998; 



		“Fair Deal for Staff Pensions”

		means guidance issued by HM Treasury entitled “Fair Deal for staff pensions: staff transfer from central government” issued in October 2013 (as amended, supplemented or replaced);



		“FOIA”

		[bookmark: _Toc303948988][bookmark: _Toc303949748][bookmark: _Toc303950515][bookmark: _Toc303951295][bookmark: _Toc304135378]shall have the meaning given to the term in Clause 1.2 of Schedule 3; 



		“Force Majeure Event”

		means any event beyond the reasonable control of the Party in question to include, without limitation:  

(a)  war including civil war (whether declared or undeclared), riot, civil commotion or armed conflict materially affecting either Party’s ability to perform its obligations under this Contract;

(b)  acts of terrorism;

(c)  flood, storm or other natural disasters; 

(d)  fire;

(e)  unavailability of public utilities and/or access to transport networks to the extent no diligent supplier could reasonably have planned for such unavailability as part of its business continuity planning;

(f)   government requisition or impoundment to the extent such requisition or impoundment does not result from any failure by the Supplier to comply with any relevant regulations, laws or procedures (including such laws or regulations relating to the payment of any duties or taxes) and subject to the Supplier having used all reasonable legal means to resist such requisition or impoundment; 

(g)  compliance with any local law or governmental order, rule, regulation or direction that could not have been reasonably foreseen; 

(h)  industrial action which affects the ability of the Supplier to provide the Services, but which is not confined to the workforce of the Supplier or the workforce of any subcontractor of the Supplier; and

(i)   a failure in the Supplier’s and/or Authority’s supply chain to the extent that such failure is due to any event suffered by a member of such supply chain, which would also qualify as a Force Majeure Event in accordance with this definition had it been suffered by one of the Parties;



		“Fraud”

		means any offence under any law in respect of fraud in relation to this Contract or defrauding or attempting to defraud or conspiring to defraud the government, parliament or any Contracting Authority;



		“General Anti-Abuse Rule”

		means 

(a)  the legislation in Part 5 of the Finance Act 2013; and 

(b)  any future legislation introduced into parliament to counteract tax advantages arising from abusive arrangements to avoid national insurance contribution; 



		“Good Industry Practice”

		means the exercise of that degree of skill, diligence, prudence, risk management, quality management and foresight which would reasonably and ordinarily be expected from a skilled and experienced service provider engaged in the provision of services similar to the Services under the same or similar circumstances as those applicable to this Contract, including in accordance with any codes of practice published by relevant trade associations;  



		“Guidance”

		[bookmark: _Toc303948990][bookmark: _Toc303949750][bookmark: _Toc303950517][bookmark: _Toc303951297][bookmark: _Toc304135380]means any applicable guidance, direction or determination and any policies, advice or industry alerts which apply to the Services, to the extent that the same are published and publicly available or the existence or contents of them have been notified to the Supplier by the Authority and/or have been published and/or notified to the Supplier by the Department of Health, Monitor, NHS England, the Medicines and Healthcare Products Regulatory Agency, the European Medicine Agency, the European Commission, the Care Quality Commission and/or any other regulator or competent body;



		“Halifax Abuse Principle”

		means the principle explained in the CJEU Case C-255/02 Halifax and others; 



		"HM Government Cyber Essentials Scheme"

		means the HM Government Cyber Essentials Scheme as further defined in the documents relating to this scheme published at: https://www.gov.uk/government/publications/cyber-essentials-scheme-overview;



		“Implementation Plan”

		means the implementation plan, if any, referred to in the Key Provisions;



		“Intellectual Property Rights”

		means all patents, copyright, design rights, registered designs, trade marks, know-how, database rights, confidential formulae and any other intellectual property rights and the rights to apply for patents and trade marks and registered designs; 



		“Interested Party”

		means any organisation which has a legitimate interest in providing services of the same or similar nature to the Services in immediate or proximate succession to the Supplier or any subcontractor and who had confirmed such interest in writing to the Authority;



		“Key Provisions”

		means the key provisions set out in Schedule 1;



		“KPI”

		[bookmark: _Toc303948992][bookmark: _Toc303949752][bookmark: _Toc303950519][bookmark: _Toc303951299][bookmark: _Toc304135382]means the key performance indicators as set out in Schedule 5;



		“Law”

		means:

(a)  any applicable statute or proclamation or any delegated or subordinate legislation or regulation;

(b)  any applicable European Union directive, regulation, decision or law;

(c)  any enforceable community right within the meaning of section 2(1) European Communities Act 1972;

(d)  any applicable judgment of a relevant court of law which is a binding precedent in England and Wales;

(e)  requirements set by any regulatory body; and

(f)  any applicable code of practice, 

in each case as applicable in England and Wales;



		“Long Stop Date”

		means the date, if any, specified in the Key Provisions;



		“Losses”

		all damage, loss, liabilities, claims, actions, costs, expenses (including the cost of legal and/or professional services) proceedings, demands and charges whether arising under statute, contract or at common law;



		“Measures” 

		means any measures proposed by the Supplier or any subcontractor within the meaning of regulation 13(2)(d) of TUPE;



		“Mediation Notice”

		has the meaning given under Clause 22.5.1 of Schedule 2;



		“NHS”

		means the National Health Service;



		“NHS Body”

		has the meaning given to it in section 275 of the National Health Service Act 2006 as amended by section 138(2)(c) of Schedule 4 to the Health and Social Care Act 2012;



		“NHS Pensions”

		means NHS Pensions (being a division of the NHS Business Services Authority) acting on behalf of the Secretary of State as the administrators of the NHS Pension Scheme or such other body as may from time to time be responsible for relevant administrative functions of the NHS Pension Scheme, including the Pensions Division of the NHS Business Services Authority;



		"NHS Pension Scheme"

		means the National Health Service Pension Scheme for England and Wales, established pursuant to the Superannuation Act 1972 and governed by subsequent regulations under that Act including the NHS Pension Scheme Regulations;



		“NHS Pension Scheme Arrears”

		means any failure on the part of the Supplier or any subcontractor to pay employer’s contributions or deduct and pay across employee’s contributions to the NHS Pension Scheme or meet any other financial obligations under the NHS Pension Scheme or any Direction Letter in respect of the Eligible Employees;



		"NHS Pension Scheme Regulations"

		means, as appropriate, any or all of the National Health Service Pension Scheme Regulations 1995 (SI 1995/300), the National Health Service Pension Scheme Regulations 2008 (SI 2008/653) and any subsequent regulations made in respect of the NHS Pension Scheme, each as amended from time to time;



		“Occasion of Tax Non-Compliance”

		means: 

(a)  any tax return of the Supplier submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of: 

     (i)  a Relevant Tax Authority successfully challenging the Supplier under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle; 

     (ii)  the failure of an avoidance scheme which the Supplier was involved in, and which was, or should have been, notified to a Relevant Tax Authority under the DOTAS or any equivalent or similar regime; and/or 

(b)  any tax return of the Supplier submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise, on or after 1 April 2013, to a criminal conviction in any jurisdiction for tax related offences which is not spent at the Effective Date or to a civil penalty for fraud or evasion; 



		“Party”

		[bookmark: _Toc303948999][bookmark: _Toc303949759][bookmark: _Toc303950526][bookmark: _Toc303951306][bookmark: _Toc304135389]means the Authority or the Supplier as appropriate and Parties means both the Authority and the Supplier; 



		“Payment Date”

		means twenty (20) Business Days after the last of the conditions in Clause 1.5 of Part D of Schedule 7 has been satisfied;



		“Pension Benefits”

		any benefits (including but not limited to pensions related allowances and lump sums) relating to old age, invalidity or survivor’s benefits provided under an occupational pension scheme;



		“Personal Data”

		means personal data as defined in the Data Protection Act 1998;



		“Policies”

		means the policies, rules and procedures of the Authority as notified to the Supplier from time to time; 



		“Premature Retirement Rights”

		rights to which any Transferred Staff (had they remained in the employment of an NHS Body or other employer which participates automatically in the NHS Pension Scheme) would have been or is entitled under the NHS Pension Scheme Regulations, the NHS Compensation for Premature Retirement Regulations 2002 (SI 2002/1311), the NHS (Injury Benefits) Regulations 1995 (SI 1995/866) and section 45 of the General Whitley Council conditions of service, or any other legislative or contractual provision which replaces, amends, extends or consolidates the same from time to time;



		“Premises and Locations”

		has the meaning given under Clause 2.1 of Schedule 2;



		“Process”

		has the meaning given to it under the Data Protection Legislation and, for the purposes of this Contract, it shall include both manual and automatic processing.  Processing and Processed shall be construed accordingly; 



		“Purchase Order”

		means the purchase order required by the Authority’s financial systems, if a purchase order is referred to in the Key Provisions; 



		“Relevant Tax Authority”

		means HM Revenue and Customs, or, if applicable, a tax authority in the jurisdiction in which the Supplier is established; 



		“Remedial Proposal”

		has the meaning given under Clause 15.3 of Schedule 2; 



		“Sensitive Personal Data”

		means sensitive personal data as defined in the Data Protection Act 1998;



		“Services”

		means the services set out in this Contract (including, without limitation, Schedule 5 which sets out the requirements of the Authority as issued to tenderers as part of the procurement process and the Supplier’s response to these requirements);



		“Services Commencement Date”

		means the date delivery of the Services shall commence as specified in the Key Provisions. If no date is specified in the Key Provisions this date shall be the Commencement Date;



		“Services Information”

		means information concerning the Services as may be reasonably requested by the Authority and supplied by the Supplier to the Authority in accordance with Clause 20 of Schedule 2 for inclusion in the Authority's services catalogue from time to time;



		“Specification and Tender Response  Document”

		means the document set out in Schedule 5 as amended and/or updated in accordance with this Contract;



		“Staff”

		means all persons employed or engaged by the Supplier to perform its obligations under this Contract including any subcontractors and person employed or engaged by such subcontractors; 



		“Step In Rights” 

		means the step in rights, if any, referred to in the Key Provisions;



		“Subsequent Transfer Date” 



		means the point in time, if any, at which services which are fundamentally the same as the Services (either in whole or in part) are first provided by a Successor or the Authority, as appropriate, giving rise to a relevant transfer under TUPE;



		“Subsequent Transferring Employees”

		means any employee, agent, consultant and/or contractor who, immediately prior to the Subsequent Transfer Date, is wholly or mainly engaged in the performance of services fundamentally the same as the Services (either in whole or in part) which are to be undertaken by the Successor or Authority, as appropriate;



		“Successor” 



		means any third party who provides services fundamentally the same as the Services (either in whole or in part) in immediate or subsequent succession to the Supplier upon the expiry or earlier termination of this Contract;



		“Supplier”

		means the supplier named on the form of Contract on the first page;



		“Supplier Personnel”

		means any employee, agent, consultant and/or contractor of the Supplier or subcontractor who is either partially or fully engaged in the performance of the Services;



		“Term”

		means the term as set out in the Key Provisions;



		“Third Party”

		means any supplier of services fundamentally the same as the Services (either in whole or in part) immediately before the Transfer Date; 



		“Third Party Body”

		has the meaning given under Clause 8.5 of Schedule 2; 



		“Third Party Employees”

		means all those employees, if any, assigned by a Third Party to the provision of a service that is fundamentally the same as the Services immediately before the Transfer Date;



		“Transfer Amount”







		an amount paid in accordance with Clause 1.5 of Part D of Schedule 7 and calculated in accordance with the assumptions, principles and timing adjustment referred to in Clause 1.4 of Part D of Schedule 7 in relation to those Eligible Employees who have accrued defined benefit rights in the NHS Pension Scheme or a Third Party’s Broadly Comparable scheme and elected to transfer them to the Supplier’s Broadly Comparable scheme or the NHS Pension Scheme under the Transfer Option;



		“Transfer Date”

		means the Actual Services Commencement Date;  



		“Transfer Option”



		an option given to each Eligible Employee with either:

(a)  accrued rights in the NHS Pension Scheme; or

(b)  accrued rights in a Broadly Comparable scheme,

as at the Employee Transfer Date, to transfer those rights to the Supplier’s (or its subcontractor’s) Broadly Comparable scheme or back into the NHS Pension Scheme (as appropriate), to be exercised by the Transfer Option Deadline, to secure year-for-year day-for-day service credits in the relevant scheme (or actuarial equivalent, where there are benefit differences between the two schemes);



		“Transfer Option Deadline”

		the first Business Day to fall at least three (3) months after the notice detailing the Transfer Option has been sent to each Eligible Employee;



		“Transferred Staff”

		means those employees (including Transferring Employees and any Third Party Employees) whose employment compulsorily transfers to the Supplier or to a subcontractor by operation of TUPE, the Cabinet Office Statement or for any other reasons, as a result of the award of this Contract;



		“Transferring Employees”

		means all those employees, if any, assigned by the Authority to the provision of a service that is fundamentally the same as the Services immediately before the Transfer Date;



		"TUPE"



		means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (2006/246) and/or any other regulations enacted for the purpose of implementing the Acquired Rights Directive (77/187/EEC, as amended by Directive 98/50 EC and consolidated in 2001/23/EC) into English law; and



		“VAT”

		means value added tax chargeable under the Value Added Tax Act 1994 or any similar, replacement or extra tax.







32. [bookmark: _Toc303949002][bookmark: _Toc303949762][bookmark: _Toc303950529][bookmark: _Toc303951309][bookmark: _Toc304135392]References to any statute or order shall include any statutory extension, modification or re‑enactment, and any order, regulation, bye‑law or other subordinate legislation.

32.2 [bookmark: _Toc303949003][bookmark: _Toc303949763][bookmark: _Toc303950530][bookmark: _Toc303951310][bookmark: _Toc304135393]References to any legal entity shall include any body that takes over responsibility for the functions of such entity.

32.3 [bookmark: _Toc303949004][bookmark: _Toc303949764][bookmark: _Toc303950531][bookmark: _Toc303951311][bookmark: _Toc304135394]References in this Contract to a “Schedule”, “Appendix”, “Paragraph” or to a “Clause” are to schedules, appendices, paragraphs and clauses of this Contract.

32.4 References in this Contract to a day or to the calculation of time frames are references to a calendar day unless expressly specified as a Business Day.

32.5 [bookmark: _Toc303949007][bookmark: _Toc303949767][bookmark: _Toc303950534][bookmark: _Toc303951314][bookmark: _Toc304135397]Unless set out in the Commercial Schedule as a chargeable item and subject to Clause 30.6 of Schedule 2, the Supplier shall bear the cost of complying with its obligations under this Contract. 

32.6 [bookmark: _Toc303949001][bookmark: _Toc303949761][bookmark: _Toc303950528][bookmark: _Toc303951308][bookmark: _Toc304135391]The headings are for convenience only and shall not affect the interpretation of this Contract. 

32.7 Words denoting the singular shall include the plural and vice versa.

32.8 [bookmark: _Ref318701630]Where a term of this Contract provides for a list of one or more items following the word “including” or “includes” then such list is not to be interpreted as an exhaustive list. Any such list shall not be treated as excluding any item that might have been included in such list having regard to the context of the contractual term in question. General words are not to be given a restrictive meaning where they are followed by examples intended to be included within the general words. 

32.9 [bookmark: _Ref329261765]Where there is a conflict between the Supplier’s responses to the Authority’s requirements (the Supplier’s responses being set out in Schedule 5) and any other part of this Contract, such other part of this Contract shall prevail. 

32.10 Where a document is required under this Contract, the Parties may agree in writing that this shall be in electronic format only. 

32.11 Where there is an obligation on the Authority to procure any course of action from any third party, this shall mean that the Authority shall use its reasonable endeavours to procure such course of action from that third party. 

32.12 Any guidance notes in grey text do not form part of this Contract. 






[bookmark: _Ref330460449]

Specification and Tender Response Document

[To be inserted as part of the final Contract]




[bookmark: _Toc312422935][bookmark: _Ref330460125][bookmark: _Ref330463250]

Commercial Schedule

[To be inserted as part of the final Contract]




[bookmark: _Ref330463325]

[bookmark: _Toc312422936][bookmark: OLE_LINK7][bookmark: OLE_LINK8] Staff transfer

The optional parts of this Schedule 7 below shall only apply to this Contract where such parts have been checked. 

Part A |_| No staff transfer to the Supplier under TUPE (only applicable to the Contract if this box is checked)



32. The Parties agree that at the commencement of the provision of Services by the Supplier TUPE, the Cabinet Office Statement and Fair Deal for Staff Pensions shall not apply so as to transfer the employment of any employees of the Authority or a Third Party to the Supplier.

32.14 If any person who is an employee of the Authority or a Third Party claims, or it is determined, that their contract of employment has been transferred from the Authority or Third Party to the Supplier or a subcontractor pursuant to TUPE, or claims that their employment would have so transferred had they not resigned, then:

32.14.1 [bookmark: _Ref327289555]the Supplier will, within seven (7) days of becoming aware of that fact, give notice in writing to the Authority;

32.14.2 [bookmark: _Ref351139870]the Authority or Third Party may offer employment to such person within twenty-eight (28) days of the notification by the Supplier;

32.14.3 if such offer of employment is accepted, the Supplier or a subcontractor shall immediately release the person from their employment;

32.14.4 [bookmark: _Ref391541672]if after that period specified in Clause 1.2.2 of Part A of this Schedule 7 has elapsed, no offer of employment has been made by the Authority or Third Party, or such offer has been made by the Authority or Third Party but not accepted within a reasonable time, the Supplier or subcontractor shall employ that person in accordance with its obligations and duties under TUPE and shall be responsible for all liabilities arising in respect of any such person and shall (where relevant) be bound to apply Fair Deal for Staff Pensions in respect of any such person in accordance with the provisions of Part D of this Schedule 7.

Part B |_| Staff transfer from the Authority under TUPE (only applicable to the Contract if this box is checked)

32. [bookmark: _Ref351484486][bookmark: _Ref327266266]The Parties agree that the commencement of the provision of Services under this Contract shall give rise to a relevant transfer as defined in TUPE.  Accordingly the contracts of employment of the Transferring Employees will transfer on the Transfer Date to the Supplier or any subcontractor pursuant to TUPE, the Cabinet Office Statement and Fair Deal for Staff Pensions.

[bookmark: _Ref351140212]The Supplier agrees, or shall ensure by written agreement that any subcontractor shall agree, to accept the Transferring Employees into its employment on the Transfer Date upon their then current terms and conditions of employment (including the right to continued access to the NHS Pension Scheme or access to a Broadly Comparable pension scheme which shall be dealt with in accordance with Part D of this Schedule 7) and with full continuity of employment.

The Supplier’s agreement in Clause 1.2 of Part B of this Schedule 7 (and any subsequent agreement by any subcontractor), is subject to the right of any employee identified as a Transferring Employee to object to being transferred to the Supplier or any subcontractor.

The Supplier will, or shall ensure by written agreement that any subcontractor will:

not later than twenty eight (28) days after issue of a written notice in writing to it from the Authority, provide the Authority with the information required under regulation 13(4) of TUPE. The Supplier shall be liable to the Authority for, and shall indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings that arise or result from any breach of this obligation;

provide such assistance and information to the Authority as it may reasonably request to facilitate a smooth and efficient handover of the Transferring Employees to the Supplier or any subcontractor (including attendance at any meetings with Transferring Employees, trade unions and employee representatives); 

comply with its obligations to inform and, if necessary, consult with the appropriate representatives of any employees who are affected by the relevant transfer in accordance with regulation 13 of TUPE; and 

immediately following the Transfer Date comply with its obligation to consult with the appropriate representatives of the Transferring Employees about any Measures in accordance with regulation 13(6) of TUPE.

The Authority will on or before the Transfer Date:

pay all wages, salaries and other benefits of the Transferring Employees (including any contributions to retirement benefit schemes) and discharge all other financial obligations (including reimbursement of any expenses) owing to the Transferring Employees in respect of the period before the Transfer Date;

procure that any loans or advances made to the Transferring Employees before the Transfer Date are repaid to it;

account to the proper authority for all PAYE tax deductions and national insurance contributions payable in respect of the Transferring Employees in the period before the Transfer Date; and

pay the Supplier the amount which would be payable to each of the Transferring Employees in lieu of accrued but untaken holiday entitlement as at the Transfer Date.

[bookmark: _Ref176926198]The Authority will:

provide such assistance and information to the Supplier as it may reasonably request to facilitate a smooth and efficient handover of the Transferring Employees to the Supplier or any subcontractor, including the provision of all employee liability information identified in regulation 11 of TUPE in relation to the Transferring Employees; and

comply with its obligations to inform and, if necessary, consult with the appropriate representatives of any employees who are affected by the relevant transfer in accordance with regulation 13 of TUPE.

The Authority shall indemnify and keep indemnified the Supplier in relation to any Employment Liabilities arising out of or in connection with any claim which arises as a result of any act or omission of the Authority in relation to the Transferring Employees prior to the Transfer Date save for where such act or omission results from complying with the instructions of the Supplier or subcontractor, including the Supplier or subcontractor failing to comply with its obligations under regulation 13 of TUPE, but only to the extent that such claim is brought by:

any of the Transferring Employees (whether on their own behalf or in their capacity as employee representatives); or 

any trade union, staff association or staff body recognised by the Authority  in respect of any of the Transferring Employees or any employee representatives acting on behalf of any of the Transferring Employees.

The Supplier shall be responsible for or shall procure that any relevant subcontractor shall be responsible from the Transfer Date for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees and other Staff. 

The Supplier shall indemnify and will keep indemnified the Authority in relation to any Employment Liabilities arising out of or in connection with:

any act or omission of the Supplier or subcontractor on or after the Transfer Date (or any other event or occurrence after the Transfer Date) in respect of any Transferring Employee or Staff (including but not limited to any liability which arises because a Transferring Employee’s employment with the Supplier or subcontractor is deemed to include their previous continuous employment with the Authority); 

any act or omission of the Supplier or subcontractor in relation to its obligations under regulation 13 of TUPE, or in respect of an award of compensation under regulation 15 of TUPE except to the extent that the liability arises from the Authority’s failure to comply with regulation 13 of TUPE;

any allegation or claim by a Transferring Employee or any other employee of the Authority that in consequence of the transfer of Services to the Supplier or subcontractor there has or will be a substantial change in such Transferring Employee’s working conditions to their detriment within regulation 4(9) of TUPE; and

any allegation or claim that the termination of employment of any of the Transferring Employees or any other employee of the Authority whether on or before the Transfer Date which arises as a result of any act or omission by the Supplier or subcontractor save for where such act or omission results from complying with the instructions of the Authority.

If any person who is an employee of the Authority who is not a Transferring Employee claims or it is determined that their contract of employment has been transferred from the Authority to the Supplier or any subcontractor pursuant to TUPE, or claims that their employment would have so transferred had they not resigned:

[bookmark: _Ref351380934]the Supplier will, within seven (7) days of becoming aware of that fact, give notice in writing to the Authority;

[bookmark: _Ref351380892]the Authority may offer employment to such person within twenty eight (28) days of the notification by the Supplier;

if such offer of employment is accepted, the Supplier or subcontractor shall immediately release the person from their employment; and

if after the period specified in Clause 1.10.2 of Part B of this Schedule 7 has elapsed, no offer of employment has been made by the Authority or such offer has been made by the Authority but not accepted within a reasonable time, the Supplier or subcontractor shall employ that person in accordance with its obligations and duties under TUPE and shall be responsible for all liabilities arising in respect of any such person from the Transfer Date.

Part C |X| Staff transfer from a current provider under TUPE (only applicable to the Contract if this box is checked)

32. [bookmark: _Ref351124636]The Parties agree that the commencement of the provision of Services under this Contract shall give rise to a relevant transfer as defined in TUPE.  Accordingly the contracts of employment of the Third Party Employees will transfer on the Transfer Date to the Supplier or a subcontractor pursuant to TUPE, the Cabinet Office Statement and (where relevant) Fair Deal for Staff Pensions. 

32. [bookmark: _Ref351140895]The Supplier agrees, or shall ensure by written agreement that any subcontractor shall agree, to accept the Third Party Employees into its employment on the Transfer Date upon their then current terms and conditions of employment (and including (where relevant) the right to secure access or continued access to the NHS Pension Scheme or access or continued access to a Broadly Comparable pension scheme in accordance with Fair Deal for Staff Pensions (which shall be dealt with in accordance with Part D of this Schedule 7)) and with full continuity of employment.

32. The Supplier’s agreement in Clause 1.2 of Part C of this Schedule 7 (and any subsequent agreement by any subcontractor), is subject to the right of any Third Party Employee to object to being transferred to the Supplier or any subcontractor.

32. The Supplier will, or shall ensure by written agreement that any subcontractor will:

19. [bookmark: _Ref351481482]not later than twenty eight (28) days after issue of a written notice in writing to it from the Authority, provide the Third Party with the information required under regulation 13(4) of TUPE. The Supplier shall be liable to the Authority for, and shall indemnify and keep the Authority and any Third Party indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings that arise or result from any breach of this obligation;

19. provide such assistance and information to the Third Party as it may reasonably request to facilitate a smooth and efficient handover of the Third Party Employees to the Supplier or any subcontractor (including attendance at any meetings with Third Party Employees, trade unions and employee representatives);

19. comply with its obligations to inform and, if necessary, consult with the appropriate representatives of any employees who are affected by the relevant transfer in accordance with regulation 13 of TUPE; and 

19. immediately following the Transfer Date comply with its obligation to consult with the appropriate representatives of the Third Party Employees about any Measures in accordance with regulation 13(6) of TUPE.

32. The Supplier shall be responsible for, or shall procure that any relevant subcontractor shall be responsible from the Transfer Date, for all remuneration, benefits, entitlements and outgoings in respect of the Third Party Employees and other Staff. 

32. The Supplier shall indemnify and will keep indemnified the Authority and any Third Party in relation to any Employment Liabilities arising out of or in connection with:

21. any act or omission of the Supplier or a subcontractor on or after the Transfer Date (or any other event or occurrence after the Transfer Date) in respect of any Third Party Employee or Staff (including but not limited to any liability which arises because a Third Party Employee’s employment with the Supplier or a subcontractor is deemed to include their previous continuous employment with the Third Party); 

21. any act or omission of the Supplier or a subcontractor in relation to its obligations under regulation 13 of TUPE, or in respect of an award of compensation under regulation 15 of TUPE except to the extent that the liability arises from the Third Party’s failure to comply with regulation 13 of TUPE;

21. any claim or allegation by a Third Party Employee or any other employee of the Authority or Third Party that in consequence of the transfer of Services to the Supplier or a subcontractor there has or will be a substantial change in their working conditions to their detriment within regulation 4(9) of TUPE; and

21. any claim or allegation that the termination of employment of any of the Third Party Employees or any other employee of the Third Party whether on or before the Transfer Date or not which arise as a result of any act or omission by the Supplier or a subcontractor save for where such act or omission results from complying with the instructions of the Authority.

32. The Authority shall use reasonable endeavours to transfer to the Supplier or any subcontractor the benefit of any indemnity it has from the Third Party.



Part D |X| Provisions regarding pensions (only applicable to the Contract if this box is checked or Clause 1.2.4 of Part A of this Schedule 7 applies)



Broadly comparable pension benefits |X| (Clause 1.2 of this Part D of Schedule 7 only applies to the Contract if this box is checked or Clause 1.2.4 of Part A of this Schedule 7 applies. For the avoidance of doubt, where this box is not checked, but the Part D box above is checked all of the provisions of this Part D of Schedule 7 shall apply to this Contract except Clause 1.2 of this Part D of Schedule 7)

1. Pension protection for Eligible Employees 

Membership of the NHS Pension Scheme 

In accordance with Fair Deal for Staff Pensions, the Supplier and/or any subcontractor to which the employment of any Eligible Employee compulsorily transfers as a result of the award of this Contract, if not an NHS Body or other employer which participates automatically in the NHS Pension Scheme, must on or before the Employee Transfer Date (and as a pre-condition to commencement of delivery of the Services), each secure a Direction Letter to enable the Eligible Employees to retain either continuous active membership of or eligibility for, the NHS Pension Scheme, or as appropriate rejoin or secure eligibility for the NHS Pension Scheme for so long as they remain employed in connection with the delivery of the Services under this Contract.

[bookmark: _Ref384805861]The Supplier must supply to the Authority at least twenty eight (28) days before the Employee Transfer Date a complete copy of each Direction Letter.

The Supplier (or its subcontractor, if relevant) will comply with the terms of the Direction Letter (including any terms which change as a result of changes in Law) in respect of the Eligible Employees until the day before the Subsequent Transfer Date for so long as they are employed on the delivery of the Services.

Where any Staff (including any Transferred Staff) omitted from the Direction Letter supplied in accordance with Clause 1.1.2 of this Part D of this Schedule 7 is subsequently found to be an Eligible Employee, the Supplier (or its subcontractor if relevant) will ensure that that person is treated as an Eligible Employee from the Employee Transfer Date so that their Pension Benefits and Premature Retirement Rights are not adversely affected.

[bookmark: _Ref382826135]Where during the Term the standard employer contribution rate which the Supplier is required to pay into the NHS Pension Scheme pursuant to the terms of its Direction Letter is increased to a rate which is over and above the rate which was applicable to the Supplier as at the date of this Contract and such rate increase results in an increased cost to the Supplier overall in relation to the provision of the Services (“Cost Increase”), the Supplier will (subject to Clause 1.1.6 of Part D of this Schedule 7 and the provision of supporting information) be entitled to recharge a sum equal to the Cost Increase to the Authority. For the avoidance of doubt, the Supplier will only be entitled to recharge any Cost Increase to the Authority pursuant to this Clause 1.1.5 of Part D of this Schedule 7 in circumstances where the Cost Increase arises solely as a direct result of a general increase in the employer contribution rate applicable to all employers participating in the NHS Pension Scheme and not in circumstances where the employer contribution rate applicable to the Supplier is increased for any other reason, including as a result of any acts or omissions of the Supplier which give rise to any costs or additional charges (including interest) being charged to the Supplier which are over and above the minimum employer contributions payable by an employer in the NHS Pension Scheme (including as a result of a failure by the Supplier to comply with the terms of its Direction Letter or to meet its obligations to the NHS Pension Scheme). Any such costs or additional charges or surcharges will, for the avoidance of doubt, be payable by the Supplier and will not be recharged to the Authority.

[bookmark: _Ref382826213]The Supplier must supply all such information as the Authority may reasonably request from time to time in order to support any claim made by the Supplier pursuant to Clause 1.1.5 of Part D of this Schedule 7 in relation to a Cost Increase.

[bookmark: _Ref382994932][bookmark: _Ref391300527]Where during the Term the standard employer contribution rate which the Supplier is required to pay in relation to the NHS Pension Scheme pursuant to the terms of its Direction Letter is decreased as part of a general reduction in the standard employer contribution rate applicable to all employers participating in the NHS Pension Scheme to a rate which is lower than that which was applicable as at the date of this Contract and such decrease results in a cost saving for the Supplier (a “Cost Saving”), the Authority will be entitled to reduce the amounts payable to the Supplier under this Contract by an amount equal to the Cost Saving. The Authority will be entitled to deduct any Cost Saving from sums otherwise payable by the Authority to the Supplier under this Contract.

Broadly Comparable Pension Benefits 

If the Authority in its sole discretion (having considered the exceptional cases provided for in Fair Deal for Staff Pensions) agrees that the Supplier (or any subcontractor) need not provide the Eligible Employees with access to the NHS Pension Scheme, the Supplier (or any subcontractor) must ensure that, with effect from the Employee Transfer Date until the day before the Subsequent Transfer Date, the Eligible Employees are offered access to a scheme under which the Pension Benefits are Broadly Comparable to those provided under the NHS Pension Scheme.

The Supplier must supply to the Authority details of its (or its subcontractor’s) Broadly Comparable scheme and provide a full copy of the valid certificate of Broad Comparability covering all Eligible Employees, as soon as it is able to do so and in any event no later than twenty eight (28) days before the Employee Transfer Date.

Transfer Option 

As soon as reasonably practicable and in any event no later than twenty (20) Business Days after the Employee Transfer Date, the Supplier must provide the Eligible Employees with the Transfer Option, where a Third Party offered, or the Supplier offers, a Broadly Comparable scheme.

[bookmark: _Ref374622247][bookmark: _Ref384807032]Calculation of Transfer Amount 

The Authority will use reasonable endeavours to procure that twenty (20) Business Days after the Transfer Option Deadline, the Transfer Amount is calculated by the Third Party’s Actuary or the Authority’s Actuary (as appropriate) on the following basis and notified to the Supplier along with any appropriate underlying methodology.

[bookmark: _Ref384806805]If the Third Party offers a Broadly Comparable scheme to Eligible Employees:

the part of the Transfer Amount which relates to benefits accrued in that Broadly Comparable scheme other than those in Clause 1.4.2(ii) of Part D of this Schedule 7 below must be aligned to the funding requirements of that scheme; and

[bookmark: _Ref384806784]the part of the Transfer Amount which relates to benefits accrued in the NHS Pension Scheme (having been previously bulk transferred into the Third Party’s Broadly Comparable scheme), must be aligned to whichever of:

the funding requirements of the Third Party’s Broadly Comparable scheme; or 

the principles under which the Third Party’s Broadly Comparable scheme received a bulk transfer payment from the NHS Pension Scheme (together with any shortfall payment),

gives the higher figure, provided that where the principles require the assumptions to be determined as at a particular date, that date will be the Employee Transfer Date.  

In the case of Transferring Employees or any Third Party Employees who have access to the NHS Pension Scheme (and who are classed as Eligible Employees), the Transfer Amount will be calculated by the NHS Pension Scheme’s Actuary on the basis applicable for bulk transfer terms from the NHS Pension Scheme set by the Department of Health from time to time. 

Each Party will promptly provide to any Actuary calculating or verifying the Transfer Amount any documentation and information which that Actuary may reasonably require.

[bookmark: _Ref382904152]Payment of Transfer Amount 

Subject to:

the period for acceptance of the Transfer Option having expired; and

the Supplier having (and/or having procured that any relevant subcontractor has) provided the trustees or managers of the Third Party’s pension scheme (or NHS Pensions, as appropriate) with completed and signed forms of consent in a form acceptable to the Third Party’s pension scheme (or NHS Pensions) from each Eligible Employee in respect of the Transfer Option; and

if relevant, the issue of a contracting-out certificate in respect of the Supplier’s (or any subcontractor’s) Broadly Comparable scheme which covers the employment of the Eligible Employees; and

the calculation of the Transfer Amount in accordance with Clause 1.4 of Part D of this Schedule 7; and

the trustees or managers of the Supplier’s (or any subcontractor’s) Broadly Comparable scheme (or NHS Pensions, as appropriate) having confirmed in writing to the trustees or managers of the Third Party’s pension scheme (or NHS Pensions, as appropriate) that they are ready, willing and able to receive the Transfer Amount and the bank details of where the Transfer Amount should be sent, and not having revoked that confirmation,

the Authority will use reasonable endeavours to procure that the Third Party’s pension scheme (or the NHS Pension Scheme, as appropriate) will, on or before the Payment Date, transfer to the Supplier’s (or subcontractor’s) Broadly Comparable scheme (or NHS Pension Scheme) the Transfer Amount in cash, together with any cash or other assets which are referable to additional voluntary contributions (if any) paid by the Eligible Employees which do not give rise to salary-related benefits. 

[bookmark: _Ref384808297]Credit for Transfer Amount 

Subject to prior receipt of the Transfer Amount (and any shortfall payable), by the trustees or managers of the Supplier’s (or subcontractor’s) Broadly Comparable scheme (or NHS Pensions, as appropriate), the Supplier must procure that year-for-year day-for-day service credits are granted in the Supplier’s (or subcontractor’s) Broadly Comparable scheme (or NHS Pension Scheme), or an actuarial equivalent agreed by the Authority’s Actuary (and NHS Pension Scheme Actuary) in accordance with Fair Deal for Staff Pensions as a suitable reflection of the differences in benefit structure between the NHS Pension Scheme and the Supplier’s (or subcontractor’s) pension scheme. 

Premature Retirement Rights 

From the Employee Transfer Date until the day before the Subsequent Transfer Date, the Supplier must provide (and/or must ensure that any relevant subcontractor must provide) Premature Retirement Rights in respect of the Eligible Employees that are the same as the benefits they would have received had they remained employees of an NHS Body or other employer which participates automatically in the NHS Pension Scheme.

Cancellation of any Direction Letter(s) and Right of Set-Off 

If the Authority is entitled to terminate this Contract pursuant to Clause 15.5.5 of Schedule 2, the Authority may in its sole discretion instead of exercising its right under Clause 15.5.5 of Schedule 2 permit the Supplier (or the relevant subcontractor, as appropriate) to offer Broadly Comparable Pension Benefits, on such terms as decided by the Authority. 

[bookmark: _Ref384820059]If the Authority is notified by NHS Pensions of any NHS Pension Scheme Arrears, the Authority will be entitled to deduct all or part of those arrears from any amount due to be paid by the Authority to the Supplier having given the Supplier five (5) Business Days’ notice of its intention to do so, and to pay any sum deducted to NHS Pensions in full or partial settlement of the NHS Pension Scheme Arrears.  This set-off right is in addition to and not instead of the Authority’s right to terminate the Contract under Clause 15.5.5 of Schedule 2.

Compensation 

If the Supplier (or any subcontractor) is unable to provide the Eligible  Employees with either: 

membership of the NHS Pension Scheme (having used its best endeavours to secure a Direction Letter); or 

a Broadly Comparable scheme, 

the Authority may in its sole discretion permit the Supplier to (or procure that the relevant subcontractor) compensate the Eligible Employees in a manner that is Broadly Comparable or equivalent in cash terms, the Supplier (or subcontractor as relevant) having consulted with a view to reaching agreement any recognised trade union or, in the absence of such body, the Eligible Employees.  The Supplier must meet (or must procure that the relevant subcontractor meets) the costs of the Authority in determining whether the level of compensation offered is reasonable in the circumstances.

This flexibility for the Authority to allow compensation in place of Pension Benefits is in addition to and not instead of the Authority’s right to terminate the Contract under Clause 15.5.5 of Schedule 2.

Supplier Indemnities Regarding Pension Benefits and Premature Retirement Rights 

The Supplier must indemnify and keep indemnified the Authority and any Successor against all Losses arising out of any claim by any Eligible Employee that the provision of (or failure to provide) Pension Benefits and Premature Retirement Rights from the Employee Transfer Date, or the level of such benefit provided, constitutes a breach of his or her employment rights.  

The Supplier must indemnify and keep indemnified the Authority, NHS Pensions and any Successor against all Losses arising out of the Supplier (or its subcontractor) allowing anyone who is not an Eligible Employee to join or claim membership of the NHS Pension Scheme at any time during the Term.  

The Supplier must indemnify the Authority, NHS Pensions and any Successor against all Losses arising out of its breach of this Part D of this Schedule 7 and/or the terms of the Direction Letter.

Subcontractors 

If the Supplier enters or has at the Commencement Date entered into a subcontract for delivery of all or part of the Services it will impose obligations on its subcontractor in the same terms as those imposed on the Supplier in relation to Pension Benefits and Premature Retirement Benefits by this Part D of this Schedule 7, including requiring that: 

if the Supplier has secured a Direction Letter, the subcontractor also secures a Direction Letter in respect of the Eligible Employees for their future service with the subcontractor as a condition of being awarded the subcontract; or

if the Supplier has offered the Eligible Employees access to a pension scheme under which the benefits are Broadly Comparable to those provided under the NHS Pension Scheme, the subcontractor either secures a Direction Letter in respect of the Eligible Employees or provides Eligible Employees with access to a scheme with Pension Benefits which are Broadly Comparable to those provided under the NHS Pension Scheme and in either case the option for Eligible Employees to transfer their accrued rights in the Supplier’s pension scheme into the subcontractor’s Broadly Comparable scheme (or where a Direction Letter is secured by the subcontractor, the NHS Pension Scheme) on the basis set out in Clause 1.6 of Part D of this Schedule 7, except that the Supplier or the subcontractor as agreed between them, must make up any shortfall in the transfer amount received from the Supplier’s pension scheme.  

Direct Enforceability by the Eligible Employees 

Notwithstanding Clause 30.8 of Schedule 2, the provisions of this Part D of this Schedule 7 may be directly enforced by an Eligible Employee against the Supplier and the Parties agree that the Contracts (Rights of Third Parties) Act 1999 will apply to the extent necessary to ensure that any Eligible Employee will have the right to enforce any obligation owed to him or her by the Supplier under this Part D of this Schedule 7 in his or her own right under section 1(1) of the Contracts (Rights of Third Parties) Act 1999. 

Further, the Supplier must ensure that the Contracts (Rights of Third Parties) Act 1999 will apply to any subcontract to the extent necessary to ensure that any Eligible Employee will have the right to enforce any obligation owed to them by the subcontractor in his or her own right under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.

[bookmark: _Ref392586063]Pensions on Transfer of Employment on Exit 

In the event of any termination or expiry or partial termination or expiry of this Contract which results in a transfer of the Eligible Employees, the Supplier must (and if offering a Broadly Comparable scheme, must use all reasonable efforts to procure that the trustees or managers of that pension scheme must):

not adversely affect pension rights accrued by the Eligible Employees in the period ending on the Subsequent Transfer Date; 

within thirty (30) Business Days of being requested to do so by the Authority or Successor, (or if the Successor is offering Eligible Employees access to the NHS Pension Scheme, by NHS Pensions), provide a transfer amount calculated in accordance with Clause 1.4 of this Part D of this Schedule 7; and

do all acts and things, and provide all information and access to the Eligible Employees, as may in the reasonable opinion of the Authority be necessary or desirable and to enable the Authority and/or the Successor to achieve the objectives of Fair Deal for Staff Pensions.






[bookmark: _Toc312422937][bookmark: _Toc312422938][bookmark: _Ref330463338]

[Delete at final contract stage if not required. Insert extra schedules in following pages if required]
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