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THIS AGREEMENT is dated  

PARTIES
(1) THE SECRETARY OF STATE FOR DEFENCE represented by DE&S Defence Marine Services (DMS), Store 24, HMNB Portsmouth PO1 3LT (the Authority).
(2) [•] whose registered office is at [•] (the Contractor).
BACKGROUND
(A) The Authority advertised the Project (as defined in Clause 1) in the Official Journal of the European Union on 15th November 2016 and issued an Invitation to Negotiate (as defined in Clause 1) in connection with the Project on [•].
(B) The Authority now wishes to engage the Contractor, and the Contractor wishes, to deliver and perform the Project in accordance with, and subject to, the terms of this Contract.
AGREED TERMS
1 INTERPRETATION
1.1 In this Contract the following words and phrases shall, unless the context otherwise requires, have the following meanings:
Abandon: not to carry out the Services for [20] consecutive Business Days or for a total of [60] Business Days (whether consecutive or not) in any Contract Year, save to the extent that the Contractor is relieved of its obligations relating to Service Provision under Clause 15.
Act has the meaning given in Clause 12.25.

Additional Service has the meaning given in Section C6 of Schedule 2.
Adjusted Service Charges has the meaning given in Clause 12.32. 

Adjustment Date has the meaning given in Clause 12.30. 

Affiliate: in relation to any person, any Holding Company or Subsidiary of that person or any subsidiary of such holding company, and Holding Company and Subsidiary shall have the meaning given to them in Section 1159 of the Companies Act 2006, save that for the purposes of determining whether one entity is an Affiliate of another any transfer of shares by way of security or to a nominee of the transferor shall be disregarded.
Aggregate Period has the meaning given in Clause 18.13.  

Aggregate Sea State Deduction Amount has the meaning given in Clause 15.6. 

Annual Cost Report: the cost report prepared and delivered or to be prepared and delivered by the Contractor to the Authority in accordance with Section D of Schedule 2 (Schedule of Requirements).   
Annual Gross Charges: the annual gross charges specified in the Financial Model (as indexed in accordance with Clauses 12.28 to 12.32 (inclusive)) payable by the Authority to the Contractor for Service Provision.   

Appointed Delivery Date has the meaning given in Clause 11.7.
Appointed Redelivery Date has the meaning given in Clause 11.8.
Appropriate Limit has the meaning given in Clause 23.7.
Approved Additional Service: any Additional Service approved by the Authority pursuant to Clause 8 for the Contractor’s delivery and performance under this Contract.
Authorised Representative: (for the Authority) [•] and (for the Contractor) [•] (each such Party being the Relevant Notifying Party) or any replacement notified by the Relevant Notifying Party to the other from time to time.
Authority Change Notice: a Change Notice issued by the Authority to the Contractor.
Authority Data: information (including any maintenance or other Data in relation to the Authority Vessels) relating to the  Project disclosed to the Contractor, any of the Contractor Related Parties and/or advisers, including: 

(a) any procurement document issued at any time in relation to the Project, including the contract notice and/or the Invitation to Negotiate; and 

(b) any Data otherwise supplied by or on behalf of the Authority in relation to the Project, including any records, logs, manuals, technical data and other materials relating to the Authority Vessels. 

Authority Rectification Notice has the meaning given in Clause 31.3.
Authority Rectification Plan has the meaning given in Clause 30.4.
Authority Related Party:

(a) an officer, agent or employee of the Authority or member of the armed forces in each case acting in the course of his office of employment; or

(b) any person visiting any Vessel or Authority Site at the invitation (whether express or implied) of the Authority,
but excluding in each case the Contractor and any Contractor Related Parties. 

Authority Site: any Authority premises or establishment (other than, for the avoidance of doubt, any Vessel) to which the Contractor requests access for the purposes of performing its obligations under this Contract and the Authority approves such access in writing.
Authority’s Requirements: the Authority’s requirements in relation to Service Provision, such requirements being specified in the document entitled “Statement of Requirements” in Schedule 2.
Authority Vessels: the vessels identified in Part 1 of Schedule 4 together with any and all Vessel Equipment in relation to such vessels on the Appointed Delivery Date.
Breach of Security: a breach of Clause 24.1 and/or any other breach entitling the Authority to terminate this Contract under DEFCON 659A (11/14).
Business Day: any day excluding:
(a) Saturdays, Sundays and public and statutory holidays in the United Kingdom; and
(b) such other periods of closure of any of the Authority Sites notified to the Contractor in writing by the Authority’s Authorised Representative at least [two] weeks in advance.

Change: (other than the commissioning of any Additional Service, which shall be conducted in accordance with Clause 8) the deletion of, an amendment to or an alteration of or addition to the extent of any of the Contractor’s obligations relating to the Services.
Change in Project Costs: any increase in capital expenditure and/or operating expenditure less any reduction in capital expenditure and/or operating expenditure.  

Change Notice: a change notice given in accordance with the provisions of Clause 18.
Change Procedure: the Change procedure set out in Clause 18.
Change Response: a notice given by the Authority or (as the case may be) the Contractor in response to a Change Notice.
Charter Period has the meaning given in Part 2 of Schedule 4.

Code has the meaning given in Clause 23.8.
Contamination: all or any pollutants or contaminants, including any chemical or industrial, radioactive, dangerous, toxic or hazardous substance, waste or residue (whether in solid, semi-solid or liquid form or a gas or vapour) and including genetically modified organisms.
Contract: the terms and conditions of this agreement together with its schedules.
Contracting Authority has the meaning given to “contracting authority” in the Public Contracts Regulations.
Contractor Change Notice: a Change Notice issued by the Contractor to the Authority.

Contractor Chartered Authority Vessel has the meaning given in Clause 11.7.
Contractor Related Party:
(a) an officer, servant or agent of the Contractor or any Affiliate of the Contractor; 

(b) any Sub-Contractor; 
(c) any person on any Vessel or Authority Site at the express or implied invitation of the Contractor (other than the Authority, any officer, agent or employee of the Authority acting in the course of his office of employment, any person expressly or impliedly invited by the Authority); and/or

(d) any person undertaking any Third Party Revenue Project(s); or

(e) any officer, servant or agent of any person identified in (a) to (c) (inclusive) above.  

Contractor’s Solution: the Contractor’s technical solution set out in Schedule 3.
Contract Year: any successive period of 12 calendar months measured from the Service Commencement Date or any anniversary of the Service Commencement Date or such lesser period containing the Expiry Date or the Termination Date. 
Critical Notice has the meaning given in Clause 47.5.
Crown Representative: each or any of the Authority, any other Minister of the Crown (as defined in the Defence and Security Public Contracts Regulations 2011 (SI 2011/1848)), any other government department and any Crown agency and/or authority for the time being.
Data: all data, information, text, drawings, diagrams, images or sounds (including, without limitation, title documents, invoices, service and maintenance records, technical manuals and specifications and user guides) which are embodied in any oral, electronic, tangible or intangible medium.

DBS Finance: Bill Paying Branch, Ministry of Defence, DFM FM SSC, Walker Exchange Flags House, Liverpool L2 3YL.
Dispute has the meaning given in Clause 19.1.
Disputed Amount has the meaning given in Clause 12.
Disputed Deductions has the meaning given in Clause 15.6.

Dispute Resolution Procedure: the procedure set out in Clause 19.
Document or Documentation includes any written or printed work, model or photograph, or any work produced by electronic means including any tape, disk, CD-ROM or other recorded matter.
DPA: the Data Protection Act 1998. 

Effective Date: the date (on or after the date of this Contract) on which the Contractor shall have satisfied all of the conditions precedent specified in Clause 6.1.
Electronic Transactions Agreement: the electronic transactions agreement being in the form set out in DEFFORM 30.  

Employing Sub-Contractor has the meaning given in Schedule 9.
Encumbrance: any right of ownership, security, retention of title, right of possession or detention, mortgage, charge, lien, pledge, encumbrance, lease or other hiring, loan or deposit, assignment, statutory right in rem, hypothecation, attachment, levy, claim, detention, proceeding or set off or any agreement or arrangement having the effect of creating a security interest or any other encumbrance or security interest whatsoever, howsoever and wheresoever created or arising.
Environmental Information Regulations: the Environmental Information Regulations 2004.

Environmental Law: any Law which has as a purpose or effect the protection of and/or the prevention of harm or damage to the environment and/or the provision of remedies in respect of harm or damage to the environment.

Excess Profit Gainshare has the meaning given in Clause 12.10. 

Expiry Date:
(a) (where the Authority does not issue a notice extending the term of this Contract pursuant to Clause 4.2) the Original Expiry Date; or
(b) (where the Authority issues a notice extending the term of this Contract pursuant to Clause 4.2) 23.59 (London time) on the Final Extension Expiry Date. 
Fees Regulations: the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004.
Final Extension Expiry Date has the meaning given in Clause 4.2.  

Final Warning Notice has the meaning given in Clause 31.
Financial Model: the Contractor’s financial model, including data books and user guides, submitted pursuant to Clause 13.1, in relation to the Project, a copy of such model in its initial form as at the Effective Date being annexed to this Contract in Schedule 11.
Firm Price: a price which is not subject to variation. 

FM Period has the meaning given in Clause 29.7. 

FOIA: the Freedom of Information Act 2000 and any subordinate Legislation (as defined in section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such Act.
Force Majeure Event: the occurrence after the Effective Date of:
(a) war, civil war, armed conflict or terrorism;
(b) nuclear, chemical or biological contamination, unless (where the Contractor is claiming relief pursuant to Clause 29 in relation to its obligations provided in this Contract where the Contractor is an Affected Party (as defined below) and solely in respect of such claim in respect of such obligations) the source or cause of the contamination is as a result of any act of or breach by the Contractor or any Contractor Related Party; or
(c) pressure waves caused by devices travelling at supersonic speeds,
which directly causes either Party (the Affected Party) to be unable to comply with all or a material part of its obligations under this Contract.
	Full Review Period has the meaning given in Clause 12. 


Good Industry Practice: the exercise of that degree of skill, care, prudence and foresight and operating practice which would reasonably and ordinarily be expected from time to time of a skilled and experienced operator seeking in good faith to comply with all its contractual obligations and all applicable Law and engaged in the same type of undertaking as that of the Contractor and/or any of the Sub-Contractors under the same or similar circumstances.
Government Entity: (whether having a distinct legal personality or not):
(a) any national government, devolved legislature, political sub-division thereof or local jurisdiction therein;
(b) any board, commission, department, division, organ, instrumentality, court or agency of any entity referred to in (a) above, however constituted; and

(c) any association, organisation or institution (international or otherwise) of which any entity mentioned in (a) or (b) above is a member or to whose jurisdiction any of the foregoing is subject or in whose activities any of the foregoing is a participant.
Health and Safety Legislation: any Legislation which is principally for the safety and protection of the health of human beings, such legislation being applicable to activities falling within the scope of the Services.
HMRC has the meaning given in Clause 12.
Income Payment Period has the meaning given in Clause 36.7. 

Indemnifier: any person providing the Parent Deed of Indemnity.
Indexation Factor  has the meaning given in Clause 12.31. 

Invitation to Negotiate: the invitation to negotiate issued by the Authority in connection with the Project pursuant to Regulation 29 of the Public Contracts Regulations. 
JSP 430: the Ministry of Defence Joint Service Publication 430 (Management of Ship Safety and Environmental Protection). 
JSPs: the Ministry of Defence Joint Service Publications issued from time to time. 
Key Personnel: the persons listed in Schedule 6.
KPI: each or any key performance indicator set out in Section C of Schedule 2 in accordance with which the Contractor is to provide the Services.
Law: the EC Treaty and any Directive, Regulation or rule or any other law, treaty, enactment, statute, proclamation, decree, bye-law (including, for the avoidance of doubt, any military bye-law), decision, notice, order, rule (including, without limitation, any rule of court), regulation, statutory instrument or other delegated or subordinate legislation and any directions, codes of practice or guidance issued pursuant to any legislation and/or, in any such case, the equivalent thereof (howsoever described) applicable in any jurisdiction in which or through which the Services are to be performed, including any and all Health and Safety Legislation and MCA Regulations applicable to the Services.
Legislation:
(a) any Act of Parliament;
(b) any subordinate legislation within the meaning of Section 21 of the Interpretation Act 1978;
(c) any exercise of the Royal Prerogative; or

(d) any enforceable community right within the meaning of Section 2 of the European Communities Act 1972,
in each case in the United Kingdom.
Losses: all damages, losses, liabilities, costs, expenses (including legal and other professional charges and expenses) and charges whether arising under statute, contract or at common law, or in connection with judgments, proceedings, internal costs or demands.
Master: the person appointed by the Contractor or on behalf of the Contractor to command any one of the Vessels.

Material Impact: circumstances, including the degradation of the services in question, to an extent beyond redress ordinarily permissible within the provisions of this Contract as a consequence of any act, omission and/or neglect on the part of the Contractor and/or any of the Contractor Related Parties.
MCA: the Maritime and Coastguard Agency of the United Kingdom.
MCA Regulations: [•].
MIAC Required Action has the meaning given in Clause 28.7.
Modelled Profit Figure has the meaning given in Clause 12.10. 

Month: a calendar month.
Monthly Service Payment: an amount calculated by dividing the Annual Gross Charges applicable to the relevant year commencing on the Service Commencement Date or the applicable anniversary thereof by twelve. 
Necessary Consents: all permits, licences, permissions, consents, approvals, certificates and authorisations (whether statutory or otherwise) which are required for the performance of any of the Contractor’s obligations under this Contract, whether required in order to comply with Law or as a result of the rights of any third party.
New Provider has the meaning given in Schedule 9.
Notifying Party has the meaning given in Clause 29.7. 

Occasion of Tax Non-Compliance: any tax return of the Contractor submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of:
(a) a Relevant Tax Authority successfully challenging the Contractor under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle;
(b) the failure of an avoidance scheme which the Contractor was involved in, and which was, or should have been, notified to a Relevant Tax Authority under the DOTAS or any equivalent or similar regime; and/or
(c) any tax return of the Contractor submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise, on or after 1 April 2013, to a criminal conviction in any jurisdiction for tax related offences which is not spent at the Effective Date or to a civil penalty for fraud or evasion.

OOTNC has the meaning given in Clause 37.1.
Opinion Letter: a letter of opinion from [•] addressed to the Authority in respect of the validity of the Parent Deed of Indemnity.
Original Expiry Date: 23.59 (London time) on the day falling on the fifth anniversary of the Service Commencement Date.

PA has the meaning given in Clause 12.2.

Party: a party to this Contract.
Parent Deed of Indemnity: the deed of indemnity to be entered into or entered into in the form attached to this Contract at Schedule 1.
PD has the meaning given in Clause 12.5. 

Persistent Breach has the meaning given in Clause 31.9.
Physical Damage Policies: the Required Insurances set out in paragraph [•] of Schedule 7.
PIP has the meaning given in Clause 12.2. 

Prescribed Rate has the meaning given in Clause 12.
Prohibited Act:
(a) offering, giving or agreeing to give to any servant of the Crown any gift or consideration of any kind as an inducement or reward: (i) for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Contract or any other contract with the Crown; or (ii) for showing or not showing favour or disfavour to any person in relation to this Contract or any other contract with the Crown; or
(b) entering into this Contract or any other contract with the Crown in connection with which commission has been paid or has been agreed to be paid by the Contractor or on its behalf, or to its knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed in writing to the Authority's Authorised Representative; or
(c) committing any offence:
a. under the Bribery Act 2010; or

b. under Legislation creating offences in respect of fraudulent acts; or
c. at common law in respect of fraudulent acts in relation to this Contract or any other contract with the Crown; or
(d) defrauding or attempting to defraud or conspiring to defraud the Crown; 
(e) otherwise breaching Clauses 7.5 to 7.7 (inclusion) or any provision thereof; 

(f) a Breach of Security.
Project: the provision, operation and delivery of: (i) the Authority’s Requirements, including maritime support of tri-service training at locations within the United Kingdom (including range safety and aircrew training services); (ii) any Approved Additional Service(s) and (iii) Third Party Revenue Projects.
Project Plan has the meaning given in Clause 6.2.3.

Public Contracts Regulations: the Public Contracts Regulations 2015 (SI 2015/No.102). 
Rectifiable Default has the meaning given in Clause 31.3.
Reinstatement Plan has the meaning given in Clause 16.13.
Reinstatement Works has the meaning given in Clause 16.13.

Relevant Contract Year has the meaning given in Clause 15.6.  

Relevant Day has the meaning given in Clause 12.
Relevant Event: a failure by the Authority to comply with any of its obligations under this Contract.
Relevant Factors has the meaning given in Clause 9.3.1. 

Relevant Incident has the meaning given in Clause 16.13.
Relevant Payment Period has the meaning given in Clause 12.
Relevant Policy has the meaning given in Clause 7.5.
Relevant Proceeds has the meaning given in Clause 16.13.
Relevant Requirements has the meaning given in Clause 7.5.
Relevant Tax Authority: HM Revenue & Customs, or, if applicable, a tax authority in the jurisdiction in which the Contractor is established. 

Relevant Termination  has the meaning given in Clause 34.2. 

Relevant Terms has the meaning given in Clause 7.6. 

Relief Event: each or any of the following:
(a) lightning, ionising radiation (to the extent it does not constitute a Force Majeure Event), earthquakes, riot and civil commotion;
(b) failure by any statutory undertaker, utility company, local authority or other like body to carry out works or provide services;
(c) any shortage of fuel;
(d) any blockade or embargo which does not constitute a Force Majeure Event;
(e) the occurrence of a Relevant Event;
(f) a Sea State (as such terminology is used in the Mariner’s Handbook (published from time to time by the United Kingdom Hydrographic Office)) higher than that required in Schedule 2 for the particular Service, but ignoring any such incident or incidents in any Contract Year in excess of the predicted number of such incidents for the year determined with reference to the table set out in Schedule 8 or any alternative data agreed in writing between the Parties from time to time, 
unless in the case of any of the events listed in paragraphs (a) to (e) inclusive (but not (f)) such event arises (directly or indirectly) as a result of any act, omission and/or neglect of the Contractor or any Contractor Related Party in which case such event shall not be a Relief Event.
Resource Availability Plan: the plan (such plan as a minimum profiling resources, which meet the requirements set out in Clause 10.3) issued by the Contractor on or about the Effective Date highlighting its staffing resources in connection with the Project, including any and all available capacity from time to time to support the performance and delivery of Additional Services.   

Return Condition has the meaning given in paragraph 8.3 of Part 2 of Schedule 4. 

Request for Information has the meaning set out in the FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations.
Required Action has the meaning given in Clause 27.2.
Required Insurances has the meaning given in Clause 16.1. 

Review Period has the meaning given in Clause 12.5. 
Secret Matter: any matter connected with the performance of the Project which is designated by the Authority in writing as “Secret” and shall include any information concerning the content of such matter and anything which contains or might reveal that matter.
Security Aspects Letter: the notification provided by the Authority to the Contractor in connection with the disclosure or generation of information marked OFFICIAL or above, a copy of which is annexed to this Contract at Schedule 12.
Senior Civil Servant: an Authority member of staff at the senior civil service one star level (or equivalent grade such as NATO officer rank OF-7, Air Vice Marshall, Rear Admiral, Major-General) or above.
Service Charges has the meaning given in Clause 12.1. 

Service Commencement Date: [•]. 
Service Failure Deductions has the meaning given in Clause 12.2.

Service Provision: provision of the Services.
Services: all those services set out in the Authority’s Requirements together with any and all Approved Additional Services and Service shall mean any one of them.

Services-Fuel: the fuel to be consumed wholly and exclusively in connection with the rendering of the Services.
Settlement Contract has the meaning given in Clause 19.8.
Share: a share of any class in the Contractor.

Shareholder: those, if any, persons owning Shares and Shareholding is the interest which the Shareholder derives from the Shares.
Sub-Contract: each or any sub-contract (of whatever tier) entered into by a Sub-Contractor in connection with the Project.
Sub-Contractor: a sub-contractor (of any tier) of the Contractor.
TAF: the task authorisation form set out in Schedule 10 to be used or used in connection with any Additional Service.
Term: the period commencing on the Effective Date and, subject to either Party exercising its rights to terminate this Contract prior to the Expiry Date, ending on the Expiry Date.
Termination Date: the date on which this Contract terminates prior to the Expiry Date in accordance with its terms.
Termination Notice: a notice of termination issued in accordance with this Contract.
Third Party Revenue Project: any contract entered into between the Contractor and any third party for purposes of generating income through the use of one or more of the Vessels’ capacity.
Transfer Costs: all reasonable costs payable by or incurred or reasonably likely to be incurred by the Authority in respect of the termination of this Contract and (where the Authority elects to re-procure the Project or any part thereof) the transfer of the Project or such part to one or more New Providers, such costs including:

(a) Authority legal and advisory fees, plus applicable court and filing fees and stamp duty;
(b) travel and subsistence costs of Authority staff and advisors incurred in relation to such transfer;
(c) staff transfer/relocation costs of the Authority together with any payments incurred in relation to any such transfer and/or relocation;
(d) any increase in the Project costs as delivered by any New Provider compared with what the cost would have been under this Contract; and
(e) any other reasonable identifiable incremental costs falling to the Authority, including any salary cost of Authority employees diverted from other projects and replaced on those projects by contracts or temporary staff.
Transfer Regulations has the meaning given in Schedule 9.
Unadjusted Gross Charges has the meaning given in Clause 12.5.

Value  has the meaning given in Schedule 5.  

VAT has the meaning given in Clause 12.
Vessel: any one or more vessels or ships (together with any Vessel Equipment) being used or to be used by the Contractor to provide the Services.
Vessel Equipment: any and all assets and equipment (including any machinery, outfit, appliances, boilers, appurtances, radio equipment and spare parts) belonging to any Authority Vessel on board and on shore.
Voluntary Termination Notice has the meaning given in Clause 33.1.
1.2 The headings in this Contract do not affect its interpretation. Save where the context otherwise requires, references to sub-clauses, Clauses, paragraphs and Schedules are to sub-clauses, clauses, paragraphs and schedules of this Contract.
1.3 Unless the context otherwise requires:
1.3.1 references to the Authority and the Contractor include their permitted successors and assigns;
1.3.2 references to statutory provisions include those statutory provisions as amended or re-enacted; and
1.3.3 references to any gender include all genders and use of the singular includes the plural and vice versa.
1.4 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
1.5 Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
2 Binding Effect

2.1 The Contractor warrants that on each of the date of this Contract, the Effective Date and the Service Commencement Date it has all requisite power to enter into this Contract and any other document referred to in this Contract in connection with the Project and to perform all its obligations under this Contract and any other such document that it is entering into, and that delivery and performance of this Contract and any such document has been validly authorised by all appropriate corporate and other parties and that all its obligations under this Contract and such document constitute legally, valid, binding enforceable obligations.
3 Order of Precedence

3.1 In the event of any inconsistency between this Contract and any other document referred to in this Contract, then the following order of precedence shall apply:

3.1.1 the Authority’s Requirements;
3.1.2 Clauses 1 to 57 (inclusive);

3.1.3 all Schedules (including appendices and attachments) excluding Schedule 2 and the Contractor’s Solution; and
3.1.4 the Contractor’s Solution,
so that the requirements and/or provisions listed in the higher ranked document or item, to the extent of the inconsistency, shall prevail. For the avoidance of doubt, the requirements identified in Clause 3.1.1 is highest ranked and the solution identified in Clause 3.1.4 is lowest ranked.

3.2 The Contractor shall notify the Authority’s Authorised Representative immediately upon becoming aware of any conflict and/or inconsistencies between the documents or items identified in Clause 3.1 and shall recommend to the Authority’s Authorised Representative which document or requirement should prevail giving reasons for such recommendation. As soon as reasonably practicable thereafter the Authority’s Authorised Representative shall direct which document or requirement shall prevail and determine, in conjunction with the Contractor, what amendment or adjustment, if any, should be made to the Contract.
4 Term
4.1 This Contract shall come into force in accordance with Clause 6.1 and shall, unless terminated earlier in accordance with its terms and subject to paragraph 1.2 of Schedule 5, continue until (and including) the Original Expiry Date, unless this Contract is extended in accordance with Clause 4.2 (in which case it shall terminate on the Final Extension Expiry Date).
Options to Extend

4.2 Subject to Clause 4.3, if the Authority requires the Contractor to continue to provide the Services pursuant to this Contract after the Original Expiry Date for a period or multiple periods of not less than 3 months, the Authority shall give the Contractor not less than 2 months’ notice (prior to the Original Expiry Date in relation to the first extension or the end of the then current extension period in relation to any subsequent extension ) in writing specifying that the Services are to be so provided for any such additional period or periods, in which case this Contract shall continue on the terms existing immediately prior to the Original Expiry Date or (where this Contract has previously been extended) the terms existing immediately prior to such further extension (the date on which the final extension so required expires being the Final Extension Expiry Date).

4.3 The Authority shall not be entitled to require the Contractor to continue to provide the Services pursuant to this Contract for more than 24 Months, whether as part of a single or multiple extensions, following the occurrence of the Original Expiry Date. 

5 Pre-Contract Enquiries

5.1 Subject to Clause 41.3, the Authority does not give any warranty or undertaking as to the relevance, completeness, accuracy or fitness for any purpose of any of the Authority Data and neither the Authority nor any of its agents or employees shall be liable to the Contractor in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of: 

5.1.1 any inaccuracy, omission, unfitness for any purpose or inadequacy of any kind whatsoever in the Authority Data; or 

5.1.2 any failure to make available to the Contractor any materials, documents, drawings, plans or other information relating to the Project.

5.2 The Contractor shall be deemed to have:

5.2.1 satisfied itself as to the quantity and condition of the assets (including the Vessels) and rights required by the Contractor to deliver the Services;  

5.2.2 (without limitation to Clause 5.2.1) satisfied itself as to the assets to which it will acquire access and user rights (including the Authority Sites and the Authority Vessels) and the nature and extent of the risks assumed by it under this Contract and accordingly inspected the Authority Sites and the Authority Vessels;
5.2.3 gathered all information necessary to perform its obligations under this Contract and other obligations assumed and conducted its own analysis and review of all such information and satisfied itself as to its accuracy, completeness and fitness for purpose; and

5.2.4 obtained all surveys, information and any and all data necessary for carrying out its obligations under this Contract.

5.3 The Contractor acknowledges and confirms that the Contractor shall not be entitled to claim any relief and/or make any claim against the Authority, whether in damages, or for any extension of time or additional payment under this Contract, nor shall it be relieved of any risks or obligations imposed on or undertaken by the Contractor:

5.3.1 on account of or in connection with the Vessels (including, without limitation to paragraphs 2.2 to 2.4 (inclusive) of Part 2 of Schedule 4, the Contractor Chartered Authority Vessels) or the Authority Sites; and/or

5.3.2 on the basis that incorrect or insufficient information relating to the Project was given to it by any person, whether or not in the employ of the Authority.
6 Contract Start-Up Obligations

6.1 The Contractor shall deliver or shall have delivered on or prior to the date of this Contract to the Authority’s Authorised Representative (and this Contract (other than Clauses [1, 2, 22, 23, 24.1, 26 and 53 and Schedule 9] and this Clause 6, which shall each come into effect on the date of this Contract) shall only come into effect and shall be conditional upon the Authority’s Authorised Representative receiving): 

6.1.1 the Parent Deed of Indemnity duly executed and delivered in favour of the Authority; 

6.1.2 the Opinion Letter in a form and substance acceptable to the Authority; and

6.1.3 the Resource Availability Plan. 

6.2 The Contractor shall deliver prior to the Service Commencement Date to the Authority’s Authorised Representative:

6.2.1 a statement certified by one of the Contractor’s directors that the Contractor has obtained all Necessary Consents or relevant exemptions as may be required by any regulatory authority in relation to Service Provision;
6.2.2 the policies of insurance referred to in Schedule 7 or a cover notice together with confirmation from the relevant insurers that the relevant policy will be issued in the form of the policy wording attached to such cover note; and

6.2.3 each of the plans identified in Section B of Schedule 2 (each such plan being a Project Plan) each in form and substance acceptable to the Authority with references to the requirements identified in Section D of Schedule 2.
6.3 The Parties shall enter into the Electronic Transactions Agreement on or prior to the Services Commencement Date. 

7 Provision of the Services

7.1 The Contractor represents, warrants and undertakes from and including the Service Commencement Date and thereafter throughout the Term to provide or procure, maintain and operate the Vessels and provide the Services in accordance with Good Industry Practice and the provisions of this Contract and in particular to:

7.1.1 provide its staff with and procure that all Contractor Related Parties have training as is appropriate and necessary to enable them to perform the Services properly in accordance with the provisions of this Contract;

7.1.2 ensure that all Contractor Related Parties will be appropriately and professionally qualified and experienced to undertake their tasks and will use skill and care of the highest standard in the provision of the Services which will be supplied in a professional and competent manner;

7.1.3 ensure that all crew members (including Masters) and shore based personnel employed in the performance of this Contract shall possess the minimum level of qualifications identified in Section A of  Schedule 2;

7.1.4 (without in any way limiting this Clause 7.1 and Clause 7.3.1) ensure that all Contractor Related Parties observe all current and relevant health and safety precautions necessary for the protection of human life in connection with Service Provision;
7.1.5 ensure that, if after the Service Commencement Date there are any changes in personnel, those replacement personnel shall also meet the minimum qualifications identified in Section A of Schedule 2; and
7.1.6 at its own expense obtain and maintain, and comply with, all Necessary Consents.
7.2 The Contractor shall ensure on a continuing basis that at all times, its maintenance and operating procedures are sufficient to ensure that:

7.2.1 subject to the Contractor’s rights provided in Clause 15, the Services are continuously available; and
7.2.2 (without prejudice to the generality of the Contractor’s obligations provided in Clause 11 and Schedule 4 in connection with (amongst other things) the Contractor’s use, maintenance, safeguarding and deployment of any and all Vessels and any Project Plan, including the Plan for Lifecycle Maintenance, Vessel Modification and Replacement submitted under Section B of Schedule 2) the Vessels are kept in good structural order, are and remain safe, fit for purpose and properly maintained in full working order and (as a minimum) meet the standards imposed by any and all MCA Regulations.
Compliance with Law etc.
7.3 The Contractor shall perform its obligations under this Contract (and shall procure that the Sub-Contractors so perform their respective obligations) at all times in compliance with, and shall ensure that all operations or activities carried out by the Contractor, Sub-Contractors and other Contractor Related Parties in connection with this Contract comply at all times with:

7.3.1 all Law in force from time to time (including Health and Safety Legislation, Environmental Law and MCA Regulations);

7.3.2 the International Traffic in Arms Regulations (or any similar US Government law or regulation);

7.3.3 all applicable JSPs (including JSP 430), regulations and codes of good conduct; and

7.3.4 any reasonable instructions of the Authority or any other relevant regulatory body or organisation whether or not having the force of law (including, without limitation, those relating to health and safety at work, public safety and environmental matters) so as to ensure that the Authority and/or any Authority Related Party is/are not at any time through any action or inaction of the Contractor or any Contractor Related Party placed in breach of any Law or its contractual or public law obligations towards any third party or parties.

7.4 The Contractor shall immediately notify the Authority if the Contractor becomes aware of any allegation of non-compliance with any Law from time to time by itself or any Sub-Contractor in relation to this Contract.

7.5 Without prejudice to Clause 7.3, the Contractor shall ensure that it and the Sub-Contractors shall:

7.5.1 comply with all applicable Law relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010 (Relevant Requirements);

7.5.2 not engage in any activity, practice or conduct which would constitute an offence under sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct were carried out in the UK;

7.5.3 comply with the Authority’s ethics and anti-bribery policy (a copy of which the Authority shall supply to the Contractor on or before the Effective Date) as the Authority may update it from time to time (Relevant Policy);

7.5.4 have and shall maintain in place throughout the Term its own policies and procedures, including adequate procedures under the Bribery Act 2010, to ensure compliance with the Relevant Requirements, the Relevant Policy and Clause 7.5.1, and will enforce them where appropriate;

7.5.5 promptly report to the Authority any request or demand for any undue financial or other advantage of any kind received by the Contractor or a Sub-Contractor in connection with the performance of this Contract of which the Contractor is or ought reasonably to be aware;

7.5.6 immediately notify the Authority in writing if a foreign public official becomes an officer or employee of the Contractor or acquires a direct or indirect interest in the Contractor; and

7.5.7 on the first day of each Contract Year certify to the Authority in writing signed by an officer of the Contractor compliance with this Clause 7.5 by the Contractor and all persons associated with it under Clause 7.6. The Contractor shall provide such supporting evidence of compliance as the Authority may reasonably request.

7.6 The Contractor shall ensure that any person associated with it who is performing services or supplying goods in connection with this Contract including Sub-Contractors does so only on the basis of a written contract which imposes on and secures from such person terms equivalent to those imposed on the Contractor in Clauses 7.3 to 7.5 (inclusive)(the Relevant Terms). The Contractor shall, without limitation to Clause 10, be responsible for the observance and performance by such persons of the Relevant Terms, and shall be directly liable to the Authority for any breach by such persons of any of the Relevant Terms.

7.7 For the purpose of this Clause 7 the meaning of “adequate procedures” and “foreign public official” and whether a person is associated with another person shall be determined in accordance with section 7 of the Bribery Act 2010 (and any guidance issued under section 9 of that Act), sections 6(5) and 6(6) of that Act and section 8 of that Act respectively. A person associated with the Contractor includes any agent, delegate or Sub-Contractor.

7.8 For the avoidance of doubt, breach by the Contractor or any Sub-Contractors of any of the provisions under Clauses 7.5 to 7.7 (inclusive) shall be considered a Prohibited Act for which the Authority shall be entitled to terminate this Contract in accordance with Clause 32.
Quality Assurance

7.9 On and from the Service Commencement Date the Contractor shall comply and shall remain in compliance with BS EN ISO 9001:2015 (or such quality standard as may replace or supersede or, in the absence of a replacement or a superseding quality standard, such other quality standard as the Parties may agree) in the provision of the Services to the Authority in accordance with the provisions of this Contract.

8 Additional Services

8.1 The Authority may from time to time require the Contractor to carry out one or more Additional Services.
8.2 The Contractor shall not be entitled to commence the carrying out of any Additional Service without obtaining the prior consent of the Authority’s Authorised Representative in accordance with the provisions of this Clause 8. If the Contractor fails to obtain such consent, the Contractor shall have no recourse against the Authority in respect of any costs or liabilities incurred. The Authority shall not be responsible for any costs or liabilities incurred as a result of any work undertaken which exceeds the scope of the Additional Services authorised in accordance with this Clause 8.  Any recommendation the Contractor might make in the course of providing Additional Services for further action must be accompanied by a new, uniquely numbered, TAF and the Contractor shall not commence work in respect of any such recommended further action until the relevant TAF is authorised in accordance with this Clause 8.

8.3 The price for provision of each Additional Service shall be as specifically detailed in the applicable TAF.

8.4 In the event that the Authority requires the Contractor to carry out Additional Services, the Authority’s Authorised Representative shall complete Part A of the TAF.

8.5 Within 7 days (or shorter period if so required by the nature of the task) after receipt by the Contractor’s Authorised Representative of a TAF under Clause 8.4 the Contractor shall complete Part B of the TAF and return the TAF to the Authority’s Authorised Representative providing an outline of the Change in Project Costs that will directly result from performance of the Additional Service by the Contractor, such additional costs in no way relating to any resource available to the Contractor and/or any Contractor Related Party in connection with the Project as identified in the Resource Availability Plan and/or the provision of any asset(s) (including any Vessel) and/or equipment (including any Vessel Equipment) provided or to be provided in relation to the Project and being consistent with the rates identified in, and the component data of, the Financial Model (including the Modelled Profit Figure).

8.6 The Authority may authorise the Additional Service or Additional Services by completing Part C of the relevant TAF and returning the form to the Contractor.

8.7 Within one month after completion of the relevant Additional Service the Contractor shall complete Part D1 of the relevant TAF and deliver the whole TAF to the Authority’s Authorised Representative.  If the relevant Additional Service has been completed or performed to the satisfaction of the Authority’s Authorised Representative, the Authority shall procure that he or she will sign Part D2 of the relevant TAF and serve a copy on the Contractor.  
8.8 The Contractor shall not be entitled to payment for any Approved Additional Service or Approved Additional Services until the Contractor has received a copy of the relevant TAF completed in accordance with Clause 8.7.

8.9 The Contractor shall produce and maintain a record of all Approved Additional Services carried out by it in a form to be agreed with the Authority’s Authorised Representative.

9 Project Plans 
9.1 The Contractor shall throughout the Term implement each Project Plan in accordance with its terms.
9.2 If the Contractor wishes to make any amendment to any Project Plan after the Service Commencement Date, the Contractor shall notify the Authority’s Authorised Representative to that effect providing a copy of the proposed updated version of the relevant Project Plan which identifies all such proposed amendments and its likely impact on Service Provision.
9.3 The Authority shall in writing within [•] Business Days after the Authority’s receipt of such proposal either:
9.3.1 grant unconditional or (acting reasonably having regard to the likely impact of the relevant amendment(s) on Service Provision and/or risks to health and safety of persons or to property or to the environment (such factors being the Relevant Factors)) conditional consent to; or
9.3.2 (acting reasonably having regard to the Relevant Factors) decline,
any such proposed amendment. Save where it is resolved under the Dispute Resolution Procedure (the Contractor having referred the matter for such resolution) that the Authority has acted unreasonably with regard to the Relevant Factors in relation to such amendment, the Contractor may not make any proposed amendment declined by the Authority pursuant to Clause 9.3.2. Furthermore, the Contractor acknowledges and agrees that no amendment to any Project Plan after the Effective Date may be made other than in accordance with this Clause 9.
9.4 If the Authority grants unconditional consent to any such proposed amendment, the Contractor may proceed to amend the relevant Project Plan(s), in which case it shall provide to the Authority’s Authorised Representative an updated copy thereof as soon as reasonably practicable after its revision.
9.5 If the Authority grants conditional consent to any such proposed amendment:
9.5.1 the Contractor shall in writing within [•] Business Days after the Authority has notified the Contractor in accordance with Clause 9.3 either withdraw or resubmit its proposal;
9.5.2 provided that the Contractor has dealt with all of the concerns raised by the Authority (acting reasonably having regard to the Relevant Factors) in its response to the Contractor’s submission, the Authority shall not withhold its consent to such proposed amendment and shall notify the Contractor to such effect within [•] Business Days after the Authority’s receipt of the Contractor’s resubmission, in which case the Contractor may proceed to amend the relevant Project Plan, providing to the Authority’s Authorised Representative an updated copy thereof as soon as reasonably practicable after its revision; and
9.5.3 if the Contractor has not dealt with all of the concerns raised by the Authority (acting reasonably having regard to the Relevant Factors) in its response to the Contractor’s submission, the Parties shall meet to discuss and (acting reasonably having regard to the Relevant Factors) take steps to agree such amendment(s). If the Parties are unable to agree such amendment(s) within [•] Business Days after commencement of such discussions, the Contractor may, if it wishes to proceed with such amendment(s) and it believes that the Authority has acted unreasonably having regard to the Relevant Factors in relation to any amendment proposed by the Contractor to any Project Plan, refer the matter to the Dispute Resolution Procedure for resolution.
9.6 If the Authority wishes to make any amendment to any Project Plan after the Service Commencement Date, the Authority shall notify the Contractor’s Authorised Representative to that effect providing a copy of the proposed amendment. The Contractor shall promptly implement such amendment, save to the extent that the Contractor notifies the Authority to the effect that, and the Parties (acting reasonably) agree or it is determined under the Dispute Resolution Procedure that its implementation would give rise to an objection in relation to any part of Service Provision on any ground identified in Clause 18.4 (in which case the Authority shall be entitled to modify and resubmit its proposal to deal with such objection and the Contractor shall, provided that such objection has been dealt with to the reasonable satisfaction of both Parties, promptly implement such amendment).      

10 Contractor Related Parties

10.1 The Contractor:
10.1.1 shall be responsible and liable for the acts and omissions of the Contractor Related Parties as if they were the acts and omissions of the Contractor (including in connection with the achievement of the PIs and KPIs); and
10.1.2 acknowledges and agrees that the appointment, employment or engagement by the Contractor of any Contractor Related Party shall not relieve the Contractor from any liability or obligations under this Contract.

10.2 The Contractor shall, as between itself and the Authority, be responsible for the selection of and pricing of all Contractor Related Parties. Without limitation to its actual knowledge, the Contractor shall for all purposes of this Contract be deemed to have such knowledge in respect of the Project as is held (or ought reasonably to be held) by any Contractor Related Party.
10.3 The Contractor shall procure that there shall be at all times sufficient staff (including all relevant grades of supervisory staff) engaged in Service Provision with the requisite level of skill and experience, such staff resourcing being consistent with (as a minimum) the staffing numbers and staffing allocation identified in the Resource Availability Plan. This obligation shall include ensuring that there are sufficient staff to cover periods of holiday, sickness, other absences and anticipated and actual peaks in demand for each or any of the Services. 
10.4 The Contractor shall:
10.4.1 not unlawfully discriminate within the meaning of the Equality Act 2010; and
10.4.2 procure that there are set up and maintained by it and by all of its Sub-Contractors personnel policies and procedures covering all relevant matters (including discipline, grievance, equal opportunities and health and safety). The Contractor shall procure that the terms and implementation of such policies and procedures comply with Law and Good Industry Practice and that they are published in written form and that copies of them (and any revisions and amendments to them) are issued to the Authority’s Authorised Representative within a reasonable time of their publication.

Key Personnel
10.5 Subject to prior agreement by the Authority to the contrary, the Contractor will use all reasonable endeavours to ensure that the Key Personnel remain engaged in the provision of the Services in roles similar to those occupied by them at the Effective Date for a period of [•] months from [•].
Sub-Contractors

10.6 The Contractor shall provide the Authority with such information as the Authority may require in relation to any proposed Sub-Contract to be entered into after the date of this Contract.
10.7 Where the Contractor enters into a Sub-Contract it shall cause a term to be included in the Sub-Contract which requires payment by the Contractor to the Sub-Contractor within a specified period not exceeding 30 days from a valid invoice as required by the terms of the Sub-Contract.
Health and Safety Adviser

10.8 The Contractor shall consult the Authority in respect of the appointment or replacement of any external health and safety adviser. Whenever the Authority’s specialist knowledge is deemed appropriate (for example, but without limitation, in respect of radiation or fire) the Authority will retain the right to appoint at its own cost its adviser in preference.

Authority Oversight

10.9 Neither the giving of any notice, certificate, approval, knowledge of the terms of this Contract nor the review of any document or course of action by or on behalf of the Authority or its advisers shall relieve the Contractor of any of its obligations under this Contract or of its duty to ensure the correctness, accuracy, completeness or suitability of the matter or thing which is the subject of the notice, certificate, approval, knowledge or review in question.

10.10 Without limitation to Clause 10.9, no examination or lack of examination by the Authority or its advisers of the Contractor’s drawings, documents, calculations or details relating to the management or provision of the Services or otherwise nor any comment, rejection or approval expressed by such person in regard thereto, either with or without modifications, shall in any respect relieve or absolve the Contractor from any obligation or liability under or in connection with this Contract whether in relation to accuracy, safety, suitability, adequacy of performance or practicability of its design or howsoever otherwise arising.
11 Authority Sites and Authority Vessels 
11.1 To the extent permitted by Law, the Authority hereby excludes any liability for any injury to persons entering any Authority Site and/or Vessel(s) with the Contractor's authorisation or for any loss or damage caused to property brought on to any Authority Site and/or Vessel(s) by the Contractor or such persons.

Authority Sites
11.2 The Authority will, subject to Clauses 11.1 and 11.5, allow to persons duly authorised by the Contractor such access to the Authority Sites as is reasonably required for the purpose of delivering the Project. The Contractor shall use such rights of access for the purpose of providing the Services only. The Contractor's right of access will terminate upon termination of this Contract.
11.3 The Contractor shall: 

11.3.1 not do nor permit to be done any act or thing which might jeopardise the title, rights and interest of the Authority or any third party in any Authority Site and shall take (or ensure that there is taken) such action as may be necessary to prevent that title and those rights and interest from being jeopardised; and/or
11.3.2 not create or agree or purport to create any Encumbrance over any of the Authority Sites (or any asset or item of equipment located on any such site) or any part thereof. 

11.4 The Contractor will do nothing which might directly or indirectly cause any breach of the terms of any lease or other terms under which the Authority is entitled to occupy any Authority Site (a copy of which in its latest terms has been disclosed to the Contractor by the Authority) and the Contractor shall indemnify the Authority against all costs, claims, damages and expenses arising from any such breach.
11.5 Access to the Authority Sites will be subject to the Contractor's compliance with Clause 11.3 and DEFCON 76 (Ed. 12/06) (which (other than paragraphs 3 to 5 (inclusive) of DEFCON 76 (Ed. 12/06)) is hereby incorporated into this Contract in relation to the Contractor’s access to the Authority Sites in connection with this Project) and the Authority reserves the right to exclude any person from the Authority Sites in the event of an actual or threatened breach of DEFCON 76 (Ed. 12/06).
Contractor Chartered Authority Vessels 
11.6 The Contractor shall notify or shall have notified the Authority’s Authorised Representative in writing on or prior to the Effective Date whether or not the Contractor will require use of the Authority Vessels and, if so, which Authority Vessel(s) the Contractor so requires, in connection with Service Provision. The Contractor acknowledges and agrees that such notice once given shall be irrevocable.
11.7 If the Authority notifies the Authority’s Authorised Representative in accordance with Clause 11.6 that the Contractor will require use of the Authority Vessels and which Authority Vessel(s) the Contractor so requires, in connection with Service Provision: 

11.7.1 the Parties shall meet to discuss and agree the commencement date (which shall be no later than the Service Commencement Date) of the charter for each such Vessel so selected (such Vessel so chartered being a Contractor Chartered Authority Vessel and the date so agreed being the Appointed Delivery Date) and the relevant port or place for delivery; and

11.7.2 the Authority shall make such vessel available to the Contractor, and the Contractor shall charter such vessel, on and subject to the terms set out in Part 2 of Schedule 4.
11.8 The Contractor may at any time notify the Authority’s Authorised Representative, if the Contractor wishes to terminate its charter of any Contractor Chartered Authority Vessel, in which case in respect of that vessel:

11.8.1 the Parties shall meet to discuss and agree a redelivery date of that Vessel and all related redelivery arrangements; and
11.8.2 paragraph 8 of Part 2 of Schedule 4 shall apply.
The Parties acknowledge and agree that, save to the extent that the Parties agree in writing an earlier redelivery date for any Contractor Chartered Authority Vessel(s), all charter arrangements under this Contract in respect of all Contractor Chartered Authority Vessels shall terminate at least [•] Business Days prior to the end of the Term (the earlier of such agreed redelivery date and default end date being the Appointed Redelivery Date). The Contractor shall effect the re-registration of the each Contractor Chartered Authority Vessel in the name of: (i) the Contractor at the commencement of its respective charter and (ii) the Authority on the termination of its respective charter.  
11.9 Title to each of the Authority Vessels shall remain vested in the Authority. The Contractor shall have no right, title or interest in or to the Authority Vessels or any part thereof (or any Vessel Equipment) except the right to use the same upon the terms and conditions set out in Schedule 4. It is hereby expressly declared that the Contractor shall not have any option or right to acquire title to or any proprietary interest in the Authority Vessels or any part thereof (or equipment on board any such vessel) from the Authority. 

11.10 The Contractor shall throughout the Term promptly institute and maintain all such legal and other proceedings as may be necessary or expedient to preserve and protect the interest of the Authority in each of the Contractor Chartered Authority Vessels and the Required Insurances in relation to any risk arising in connection with any such vessel and/or asset.
11.11 The Contractor shall not do nor permit to be done any act or thing which might jeopardise the title, rights and interest of the Authority in the Authority Vessels and shall take (or ensure that there is taken) such action as may be necessary to prevent that title and those rights and interest from being jeopardised.

11.12 The Contractor undertakes with the Authority:

11.12.1 not to sell nor attempt to hold itself out as having any power to sell, agree to sell, transfer or otherwise dispose of or (save with the prior written consent of the Authority) abandon any of the Authority Vessels;

11.12.2 not to create or agree nor purport to create any Encumbrance over any of the Authority Vessels, any share or interest therein or in the Required Insurances or any part thereof;
11.12.3 not to pledge the credit of the Authority for any maintenance, service, repairs or modifications to, or changes or alterations in, any of the Authority Vessels or for any other purpose whatsoever.
11.13 The Contractor shall:
11.13.1 observe the terms and conditions set out in Schedule 4; and
11.13.2 without prejudice to the Contractor’s obligations and liabilities provided in Clause 17 and Schedule 4, be responsible for the safe custody and due return of the Contractor Chartered Authority Vessels. 
Fuel 
11.14 Where and to the extent that during the Term the Authority is able to provide Services-Fuel for consumption in connection with Service Provision, it shall notify the Contractor to such effect and the Contractor shall at no additional cost or charge to the Authority make arrangements with the Authority to collect and store such fuel, and shall consume such fuel, in connection with Service Provision.
11.15 Where and to the extent that during the Term the Authority is unable to provide Services-Fuel for consumption in connection with Service Provision, it shall notify the Contractor to such effect and the Contractor shall provide and use the Services-Fuel for the purposes of Service Provision and the costs of Services-Fuel shall be paid for by the Authority, subject to the further terms and conditions of Clauses 11.16 to 11.18 (inclusive). All Services-Fuel shall be purchased by the Contractor in its own name.
11.16 The Contractor shall ensure that the best value for money is secured for the Authority by the prudent procurement management and use of fuel and demonstrate to the Authority that best value for money is being achieved.
11.17 All Services-Fuel purchased by the Contractor for the purposes of Service Provision (and so other than Services-Fuel used:
11.17.1 in connection with any Third Party Revenue Project(s);
11.17.2 to relocate Vessels for the purpose of carrying out a re-fit out with the United Kingdom; and/or
11.17.3 as a consequence of a reasonably avoidable breakdown),
shall be charged in arrears by the Contractor in sterling to the Authority: 

11.17.4 every two months during the Term (save where the end of the final month of the Term does not align with the end of such two month period); and 
11.17.5 (where the end of the final month of the Term does not align with the end of such two month period) at the end of such final month;  
and will be paid in accordance with Clause 12. All charges for fuel made to the Authority shall be: (i) made free of excise duty (which the Contractor shall itself claim back), but (ii) subject to VAT, where this is applicable, in accordance with Clause 12. 
11.18 The Contractor shall monitor the fuel consumption of each Vessel and report the results to the Authority within a calendar month of submitting an itemised claim for payment of the sum due in accordance with Clause 12.
12 Price and payments
12.1 The Authority shall for the period commencing on the Service Commencement Date for the remainder of the Term: 

12.1.1 monthly in arrears pay the Contractor the service charges calculated in accordance with this Clause 12 in respect of the Services in relation to the Relevant Payment Period (as defined in Clause 12.2)(the Service Charges); 
12.1.2 monthly in arrears pay the Contractor any amount payable by the Authority in respect of the Contractor’s performance of any Approved Additional Service(s) in the Relevant Payment Period pursuant to the terms of the relevant TAF(s); and

12.1.3 pay the Contractor any amount payable by the Authority in respect of any Services-Fuel purchased and used for the purposes of Service Provision by the Contractor in the Relevant Payment Period pursuant to Clause 11.17, 
each such amount to be separately invoiced by the Contractor in accordance with this Clause 12.   

Calculation of the Service Charges

12.2 The Service Charges (MSC below) for each Relevant Payment Period (as defined immediately below) shall, subject to Clause 12.18, be calculated in accordance with the following formula:
MSCn = Gross Chargesn – ((ASSDAn + SFDn + PAn + RPCOn) - PIPn)

Where:
	MSCn
	the aggregate, net Service Charges payable by the Authority for the relevant payment period, to which the Contractor’s invoice issued to the Authority pursuant to this Clause 12 relates, such period: either commencing on the Service Commencement Date and ending on the last day of the Month in which the Service Commencement Date occurs or being any Month thereafter, provided that in the event of expiry or termination of this Contract the final relevant payment period shall end on the Expiry Date or (as the case may be) the Termination Date (each such relevant payment period being a Relevant Payment Period or n); and

	Gross Chargesn
	(A + B) – (Third Party Gainshare + Excess Profits Gainshare)
Where:

A = the amount specified in (a) or (as applicable) (b) immediately below: 

(a) save where (b) immediately below applies, the Monthly Service Payment (as adjusted in accordance with Clause 18 further to the implementation of any Change(s));   

(b) where n is the first or the final Relevant Payment Period of the Term, an amount calculated with reference to the following formula: 

(C÷D) multiplied by the Monthly Service Payment;    

where: 

C = the number of calendar days which elapse or have elapsed during the period commencing on (and including),  as the case may be: 

i) (in relation to the first Relevant Payment Period) the Service Commencement Date and terminating on the final day of the same Month; or 
ii) (in relation to the final Relevant Payment Period) the first day of the final Month and terminating on (and including) the end of the earlier of the Termination Date and the Expiry Date; and 

D = 30; 

Third Party Gainshare = any applicable reduction for the Relevant Payment Period (where such Relevant Payment Period is an Income Payment Period (as defined in Clause 36.7)) reflecting the Authority’s gainshare entitlement provided in Clause 36.7 in respect of any and all Third Party Revenue Project(s) during that period; 
Excess Profits Gainshare = any applicable Excess Profit Gainshare amount as calculated in accordance with Clause 12.10; and
B = (in respect of the final month of the Term only) any amount payable by the Authority pursuant to paragraph 2.7 of Schedule 5 (Exit Management). 

	ASSDAn
	the Aggregate Sea State Deduction Amount (if any) payable by the Contractor to the Authority pursuant to Clause 15.6.   

	SFDn
	the service failure deduction being an aggregate of all deductions calculated in accordance with this Clause 12 for the relevant Review Period (as defined in Clause 12.4), such deductions to be made in respect of any Relevant Payment Period in which any Review Period concludes (such deductions being the Service Failure Deductions);

	PAn
	the Performance Incentive Adjustment applicable to the Relevant Payment Period determined in accordance with Clause 12.7. 

	RPCOn
	the Retention Pot Carry Over applicable to the Relevant Payment Period calculated in accordance with Clause 12.9.

	PIPn
	the performance incentive abatement applicable to the Relevant Payment Period determined in accordance with Clause 12.8. 


12.3 In the event that during any Review Period, subject to (as applicable) Clauses 15, 27, 28 and 29.8, one or more Service Failure(s) occur(s), the Authority may exercise its rights to deduct amounts under and in accordance with this Clause 12.
General Cap on (SFDn + PAn)

Notwithstanding any other provision of this Clause 12, the maximum value of SFDn + PAn that may be deducted in a Review Period shall be limited to 15% of the Unadjusted Gross Charges (as defined in Clause 12.5) relevant to that period.
Adjustment of Service Failure Deductions in the initial Review Periods 

For the first Review Period Service Failures will be monitored by the Authority in accordance with Clause 12.6, but no Service Failure Deductions will be made and SFDn shall equal 0 (zero) and PAn shall equal 0 (zero) in relation to that period alone.

For the second Review Period only SFDn, the values of PAn and PIPn (as calculated in accordance with Clauses 12.4 and 12.5) will be reduced by 50%.

SFDn, PAn and PIPn in respect of all remaining Review Periods shall be calculated in accordance with Clauses 12.4 to 12.9 (inclusive) without adjustment.  

Service Failures and Service Failure Deductions

12.4 In this Clause 12 the following expressions shall have the following meanings: 
Category A Event: a Service Failure on the part of the Contractor which has had a major impact on the Customer’s training or task objectives such that satisfactory recovery action on the part of the Customer is unachievable;

Category B Event: a Service Failure on the part of the Contractor which has had significant impact on the Customer’s training or task objectives such that recovery action whilst possible requires significant input in terms of organisation or administration and/or cost on the part of the Customer;

Category C Event: a Service Failure on the part of the Contractor which has had little impact on the Customer’s training or task objectives such that recovery action is readily achievable with little input in terms of organisation/administration and/or cost on the part of the Customer;

Customer: the Service Provision end-user or in the case of contract management and administration Service Failures the Authority’s project team; 
Performance Point: a de-merit point awarded in respect of a Performance Point Event and calculated in accordance with the following Table:

	Categorisation of Service Failure
	Number of Performance Points
 per event during the Review Period

	Category A Service Failure
	4.0

	Category B Service Failure
	1.0

	Category C Service Failure
	0.4


Performance Point Event: a Category A Event, a Category B Event or a Category C Event; 

Review Period: a period of three consecutive Relevant Payment Periods (or such shorter period terminating on the earlier of the Expiry Date and the Termination Date)  beginning on the Service Commencement Date or (as the case may be) the day following the end of the previous three consecutive Relevant Payment Period; 

Service Failure: any qualitative or quantitative failure to perform a requirement of the Authority’s Requirements, including a KPI.  

12.5 Service Failure Deductions (SFD) for each or any Review Period, such deductions being applicable where the final calendar month of such Review Period coincides with the Relevant Payment Period, shall be calculated as follows:  
SFDn = (PD x the Unadjusted Gross Charges relevant to the Review Period).
Where: 

Unadjusted Gross Charges: the aggregate of all Gross Charges (as calculated in accordance with Clause 12.2) relevant to the Review Period, but without taking into account any applicable Third Party Gainshare (as defined in Clause 12.2). 
Boat Task: each or any boat task: 
(a) under Section C1.1; 

(b) supporting an individual sortie under each or any of Sections C1.2 or C1.3; 

(c) supporting any specified daytime firing under each or any of Sections C4.1, C4.2, C4.3, C4.4, C4.5 or C4.6; 

(d) supporting any night time firing under each or any of Sections C4.1, C4.2, C4.3, C4.4, C4.5 or C4.6; or

(e) under each or any of Sections C2, C3, C4.7, C5 or C6, 

all as more particularly described in the Authority’s Requirements and delivered by the Contractor in the relevant Review Period; and
PD: the performance deduction percentage in respect of a Service Failure or (if more than one) Service Failures in any Review Period, which shall equal the aggregate number of Performance Points divided by [300] or (if higher) the number of Boat Tasks relevant to such period. 
12.6 The Authority shall procure that the Customer shall give to the Authority and the Contractor notice of each Service Failure, the category of Service Failure and brief reasons for the categorisation. 
Performance Incentive Adjustment 

12.7 The Performance Incentive Adjustment (PA) for each Review Period where the final calendar month of such Review Period coincides with the Relevant Payment Period shall be determined in accordance with the following table: 

	PD (for that Review Period)
	Performance Incentive Adjustment

	0.00% to 0.49%
	-0.65 x PD x Unadjusted Gross Charges (relevant to that Review Period) 

	0.50% to 0.99%
	-0.40 x PD x Unadjusted Gross Charges (relevant to that Review Period)

	1.00% to 1.99%
	-0.25 x PD x Unadjusted Gross Charges (relevant to that Review Period)

	2.00% to 2.99%
	0.00 x PD x Unadjusted Gross Charges (relevant to that Review Period)

	3.00% to 4.99%
	0.30 x PD x Unadjusted Gross Charges (relevant to that Review Period)

	> 5%
	0.55 x PD x Unadjusted Gross Charges (relevant to that Review Period)



Performance Incentive Pot 

12.8 The Performance Incentive Pot (PIP) for each Review Period, applicable where the final calendar month of such Review Period coincides with the Relevant Payment Period, shall be determined in accordance with the following calculation:

PIPn = PIP Multiplier x the value of the SFD relevant to the Review Period.
The PIP Multiplier shall be determined in accordance with the following table.
	PD
(Current Review Period)
	PIP Multiplier

	0% to 1.99%
	0%

	2.00% to 2.99%
	25%

	3.00% to 4.99%
	50%

	5.00% and above
	75%


Retention Pot Carry Over

12.9 The Retention Pot Carry Over for each Review Period where the final calendar month for such Review Period coincides with the Relevant Payment Period shall be determined in accordance with the calculation:

RPCOn = Retention Pot Carry Over Multiplier x PIP(n-1)
The Retention Pot Carry Over Multiplier shall be determined in accordance with the following table.

	Performance Points(n-1) – Performance Pointsn
	Retention Pot Carry Over Multiplier

	> 0
	(48-(Performance Points(n-1) – Performance Pointsn))/48

	≤0
	100%


Excess Profit Gainshare

12.10 Where in connection with any Contract Year the Contractor achieves a profit return (other than any profit return solely and directly generated in connection with the delivery of any Third Party Revenue Project or Third Party Revenue Projects) in relation to the Project (such profit return to be identified in the Annual Cost Report delivered by the Contractor to the Authority in accordance with Section D of Schedule 2 (Schedule  of Requirements) over and above the profit allowance identified in the Financial Model (such allowance being the Modelled Profit Figure), the Contractor shall notify the Authority to such effect in such annual cost report and the Authority shall be entitled to deduct from the Service Charges applicable to: (i) the fourth Relevant Payment Period falling after the end of such Contract Year or (ii) the end of the Term (if sooner) an amount equal to the applicable percentage of such excess above such Modelled Profit Figure as determined with reference to the following table (such gainshare amount being the Excess Profit Gainshare): 
	% Above Modelled Profit Figure
	0-2%
	2.01-4%
	4.01-6%
	6.01-8%
	8.01-10%
	>10%

	
Excess Profit Gainshare
	0%


	10%

of any actual profit generated in the relevant Contract Year in excess  of the aggregate of (i) the Modelled Profit Figure and (ii) 2% of such profit  figure
	25%

of any actual profit generated in the relevant Contract Year in excess  of the aggregate of (i) the Modelled Profit Figure and (ii) 4% of such profit  figure
	50%

of any actual profit generated in the relevant Contract Year in excess  of the aggregate of (i) the Modelled Profit Figure and (ii) 6% of such profit  figure
	75%

of any actual profit generated in the relevant Contract Year in excess  of the aggregate of (i) the Modelled Profit Figure and (ii) 8% of such profit  figure
	100%

of any actual profit generated in the relevant Contract Year in excess  of the aggregate of (i) the Modelled Profit Figure and (ii) 10% of such profit  figure


Dispute 

12.11 Pending the resolution of any Dispute in relation to the operation of Clauses 12.4 to 12.10 (inclusive) in circumstances where the Contractor has claimed that any Service Failure has been directly caused by a Relevant Event the Service Failure shall be treated as a valid Service Failure, but in the event that the relevant Service Failure is later determined to be directly caused by the occurrence of a Relevant Event or to have been inaccurately categorised all necessary adjustments to the calculation of the Service Failure Deductions for the Review Period in which the Service Failure occurred shall be made in the calculation of the Service Charges for the Review Period following such determination. The treatment of Service Failures arising from Sea State incident(s) shall be subject to Clause 15.6.  
Reasonable and Proportionate Remedy
12.12 The Parties confirm that all Service Failure Deductions, the RS and PIP are reasonable and proportionate to protect the Authority’s legitimate interest in performance in connection with the Project.
Submission and Payment of Invoices
12.13 Payments (where due) will be made by electronic transfer and prior to submitting any claims for any payment where due under this Clause 12 the Contractor shall provide to DBS Finance the name and address of the bank, the sort code and account number to which payment should be made.

12.14 In order to obtain approval for any payment for any amount due under this Clause 12 the Contractor shall at or after the end of each Relevant Payment Period separately in respect of each payment amount identified in Clause 12.1 submit a properly completed DEFFORM 129J in accordance with the instructions therein. Upon receipt the Authority shall either approve payment by entering the relevant details into CP&F or notify the Contractor in writing, giving reasons why it considers approval of payment may be withheld.
12.15 Upon approval being given by the Authority in accordance with Clause 12.14 the Contractor shall in respect of the relevant payment amount identified in Clause 12.1 submit a claim for payment to DBS Finance by using a properly prepared message structure and format for invoice payment using CP&F in accordance with the arrangements set out in or referenced in DEFFORM 30.

12.16 The Authority shall pay all valid, properly completed claims for payment submitted by the Contractor to DBS Finance in accordance with Clause 12.15 on or before the day which is 30 days after the later of: (1) the day upon which a valid request for approval for payment is received by the Authority in accordance with this Clause 12; and (2) the date of completion of the part of the Contract to which the request for approval of payment relates (the day falling 30 days after the later of (1) and (2) being the Relevant Day).
12.17 The approval of payment by the Authority under this Clause 12 shall not be construed as acceptance by the Authority of the performance of the Contractor’s obligations nor as a waiver of its rights and remedies under this Contract.
12.18 Without prejudice to any other right or remedy, the Authority reserves the right to set off any amount owing at any time from the Contractor to the Authority against any amount payable by the Authority to the Contractor under this Contract or under any other contract with the Authority or any other government department.
12.19 If CP&F is at any stage during the Term likely to be replaced with an alternative payments system, the Authority shall promptly notify the Contractor to such effect and the Parties shall meet to discuss and agree (each acting reasonably and without recourse to Clause 18) amendments to this Clause 12 to reflect the impact of such replacement system on the processes identified in this Clause 12 on a no better, no worse basis, such amendments to take effect on such basis once the replacement system has been adopted by the Authority.
VAT
12.20 The Service Charges (and any other sum due to the Contractor under this Contract) exclude any UK output Value Added Tax (VAT) and any similar EU (or non-EU) taxes chargeable on Service Provision.

12.21 If the Contractor is required by Legislation to be registered for UK VAT (or has registered voluntarily) in respect of its business activities at the time of any supply, the Contractor shall include separately in any claim for payment a sum equal to any VAT chargeable at the prevailing rate on (as applicable) on the Service Charges (or any other sum due to the Contractor under this Contract) claimed and the Authority shall pay it. In the event of any doubt about the applicability of the tax in such cases, the Authority may require the Contractor to obtain and pass to the Authority a formal ruling from HM Revenue and Customs (HMRC).

12.22 The Contractor is responsible for the determination of VAT liability. In cases of doubt, the Contractor shall consult HMRC and not the Authority’s Authorised Representative. The Contractor shall notify the Authority’s Authorised Representative of the Authority’s VAT liability under this Contract, when the liability is other than at the standard rate of VAT and any changes to it.

12.23 Where any Service Provision comes within the scope of UK VAT, but the Contractor is not required by Legislation to be registered for UK VAT (and has not registered voluntarily), the Authority shall be responsible for assessing and paying over directly to HMRC any UK output VAT due in respect of such Service Provision.

12.24 Where any Service Provision is deemed to be supplied to the Authority outside the UK, the Contractor may be required by the laws of the country where the supply takes place to register there for EU (or non-EU) turnover or similar tax. In that event the Authority shall pay to the Contractor in addition to the Service Charges (and any other sum due to the Contractor under this Contract) a sum equal to the tax the Contractor is liable to pay to the tax authorities of the country in question in relation to Service Provision.

Default Payment Interest, Payment Liability and Disputed Amounts
12.25 Where and to the extent that any amount payable, but unpaid, by either Party under this Contract would otherwise be a 'qualifying debt' under the Late Payment of Commercial Debts (Interest) Act 1998 (the Act):

(a) the interest provided for by this Clause 12.25 is a contractual remedy and is not statutory interest. Therefore, to the extent permissible by Law, the provisions of the Act relating to statutory interest shall not apply to this Contract; 

(b) from the day after the day on which the amount payable is due (which in the case of any amount payable by the Authority shall be the Relevant Day) and thereafter until payment is made simple interest at the prevailing rate of statutory interest (as defined in the Act) may be claimed by the other (non-paying) Party on the value of all valid, undisputed claims for payment (or unpaid parts thereof); 

(c) no interest shall be payable for any period of delay to the extent caused by the conduct of the other (non-paying) Party;

(d) all claims for interest made pursuant to this Clause 12.25 shall be notified in writing to the Purchaser in accordance with Clause 47; and 

(e) any interest pursuant to this Clause 12.25 shall not form a part of the Service Charges or any other amount identified in Clause 12.1 and, as a remedy for late payment, shall not be subject to VAT.

12.26 The Service Charges shall constitute the Authority's entire payment liability to the Contractor for Service Provision (other than in relation to the Additional Services) under this Contract and the Contractor hereby indemnifies and shall indemnify the Authority from and against any liability to any third party for costs or charges relating to the Project.
12.27 The Authority may withhold payment of any amount it believes the Contractor is not entitled to pursuant to this Contract (any such amount so claimed by the Contractor being the Disputed Amount) pending agreement or determination of the Contractor's entitlement in relation to the Disputed Amount, but shall pay any undisputed amounts on or before the Relevant Day. Within 5 Business Days following receipt by the Contractor's Authorised Representative of any notice served by the Authority's Authorised Representative pursuant to Clause 12.13, the Contractor’s Authorised Representative shall respond by notifying the Authority's Authorised Representative as to whether or not it agrees with the statements made in that notice and the grounds for such agreement or disagreement. If the Contractor indicates that it does agree or if the Contractor’s Authorised Representative fails to make such a response within that time period, the Authority shall be entitled:

12.27.1 to retain on a permanent basis any amounts withheld pursuant to this Clause 12.27; and
12.27.2 to reclaim from the Contractor the amount of any over-payment which may have been made to the Contractor together with interest on any such amount at the Prescribed Rate calculated on a daily basis and compounded quarterly from the date on which the over-payment was made until that amount has been paid in full and whether before or after judgement.
Indexation

12.28 The Annual Gross Charges are Firm Price for the first three full years commencing on the Service Commencement Date. Thereafter the Annual Gross Charges will be subject to annual Indexation adjustments.

12.29 The Parties agree that indexation will be measured by reference to movements in the Index K8ZU (SPPI: All Services Gross Sector, Office for National Statistics) and applied from the end of the third full year to the relevant calendar year in the Financial Model.

12.30 The adjustment date (the Adjustment Date) shall be the third anniversary of the Service Commencement Date and each subsequent twelve months thereafter.

12.31 The Indexation Factor shall be: 

ind2  ÷  ind1

where: 

ind1 = K8ZU Q4 of 2017; and

ind2 = K8ZU Q4 of the Contract Year immediately preceding the relevant Contract Year. 

12.32 The Annual Gross Charges for the year of the relevant Adjustment Date will be multiplied by the Indexation Factor to arrive at the ensuing year’s adjusted Annual Gross Charges (such charges so adjusted being the Adjusted Service Charges):

YrX Adjusted Service Charges = Indexation Factor of the relevant Contract Year x YrX unindexed Annual Gross Charges.

13 Financial Model and Project Records
Financial Model

13.1 The Contractor shall produce, maintain and update in accordance with this Clause 13 and Section D of Schedule 2, and accepts sole responsibility for, the Financial Model.

13.2 The Financial Model shall constitute the definitive, contractually binding version of the Financial Model for all purposes unless and until revised copies are delivered to the Authority in accordance with Clause 13.4.

13.3 No amendment to the Financial Model delivered pursuant to Clause 13.2 shall be made without the written approval of the Authority. Any amendment or proposed amendment to the Financial Model shall reflect, be consistent with and be made only in accordance with the provisions of this Contract. In the event that the Parties fail to agree any proposed amendments to the Financial Model, the matter shall be referred for resolution in accordance with the Dispute Resolution Procedure.

13.4 Following approval of any amendment to the Financial Model by the Authority, the Contractor shall promptly deliver 1 copy on disk of the Financial Model embodying such amendments approved by the Authority, clearly marked with the issue number and date of issue to the Authority along with a record of all changes from the preceding version. The Contractor shall when issuing a revised version of the Financial Model also issue a control document identifying which version of each document comprising the Financial Model forms part of the revised version of the Financial Model.

13.5 When a revised version of the Financial Model has been delivered to the Authority in accordance with Clause 13.4, it shall supersede any previous version(s) of the Financial Model delivered pursuant to Clauses 13.2 or 13.4 and shall constitute the definitive, contractually binding version of the Financial Model for all purposes unless and until further revised copies are delivered to the Authority in accordance with Clause 13.4.
Project Records
13.6 The Contractor shall in accordance with Section D of Schedule 2 (Schedule of Requirements): (i) keep and maintain full records of the costs of performing the Services; and (ii) provide to the Authority reports in relation to such costs. 
13.7 The Contractor shall provide such facilities at no additional cost as the Authority may reasonably require for its representatives to visit any place where the records are held and examine the records maintained under this Clause 13.

13.8 The Contractor shall maintain or procure that the following are maintained:

13.8.1 full records of all maintenance procedures carried out together with full records of any and all replacement parts installed and any and all overhauls undertaken on the whole of or any part (including its machinery or ancillary equipment) of the Vessels performed prior to the end of the Term;

13.8.2 full records of the procurement and management of Services-Fuel; and
13.8.3 full records of all personnel, qualifications and experience,
and the Contractor shall have the items referred to in Clauses 13.8.1 to 13.8.3 (inclusive) available for inspection by the Authority upon reasonable notice and shall present a report of them to the Authority as and when requested.

13.9 The Contractor shall keep records of all consumption of Services-Fuel on board the Vessel and at the Contractor premises to show:

13.9.1 the quantity of Services-Fuel aboard any Vessel immediately prior to the rendering of any Services by that Vessel or immediately prior to any movement of a Vessel required for the rendering of the Services, whichever is earlier;

13.9.2 the quantity of Services-Fuel aboard any Vessel immediately upon the completion of any Services by that Vessel or immediately upon finalisation of any movement of such vessel required to return to its home base or other appropriate berth after the completion of the Services, whichever is later;

13.9.3 the quantity of any Services-Fuel used for Services related matters other than referred to under Clauses 13.9.1 and 13.9.2 and the reason for such consumption;

13.9.4 the quantity of any Services-Fuel discarded and the reason therefor;
13.9.5 the quantity of Services-Fuel aboard any Vessel immediately prior to any movement of such vessel in connection with any Third Party Revenue Project;

13.9.6 the quantity of Services-Fuel aboard any Vessel immediately upon the completion of any movement of that Vessel in connection with any Third Party Revenue Project;

13.9.7 the period of time the main engine or generators of any Vessel have been running;

13.9.8 the general direction and the strength of the wind in terms of the Beaufort wind scale;

13.9.9 the estimated sea state in customary units; and
13.9.10 the revolutions of the main engine.

13.10 The records referred to in this Clause 13 shall be retained by the Contractor for a period of at least 6 years after the Contractor’s obligations under the Contract have come to an end.

13.11 Upon termination or expiry of the Contract and in the event that the Authority wishes to enter into another agreement for the provision of the Services the Contractor shall (and shall ensure that the Sub-Contractors will) comply with all reasonable requests of the Authority to provide information relating to the Contractor’s costs of operating and maintaining the Services.

13.12 For the purposes of the National Audit Act the Comptroller and Auditor General may examine such Data as he may reasonably require which are owned, held or otherwise within the control of the Contractor and/or any Sub-Contractor and may require the Contractor and/or any Sub-Contractor to produce such oral or written explanations as he considers necessary. It is hereby declared that the carrying out of an examination under Section 6(3)(d) of the National Audit Act 1983 in relation to the Contractor is not a function exercisable under this Contract.  
13.13 The Parties acknowledge that the National Audit Office has the right to publish details of this Contract (including any commercially sensitive information) in its relevant reports to Parliament.
14 Progress Reports and Meetings 

14.1 The Contractor shall further to its obligations provided in Clause 13 supply the Authority with reports on the progress of the Contract in the form and frequency, and to the Authority’s point of contact, specified in Schedule 2.

14.2 The Contractor shall include in the reports supplied under Clause 14.1 details of its performance in controlling the cost and consumption of Services-Fuel including tables and graphs for each Vessel and summaries for each area.
14.3 The submission by the Contractor and receipt by the Authority of these reports shall not prejudice any rights of the Authority or the Contractor under the Contract.

14.4 The Contractor shall implement the meetings and monitoring arrangements specified in Schedule 2. 

15 Relief Events

15.1 If and to the extent that a Relief Event occurs directly and adversely affecting the ability of the Contractor to perform any of its obligations under this Contract, then the Contractor shall be entitled to apply for relief from any rights of the Authority arising under Clause 31 and its obligations under this Contract.
Procedure for Relief Event Claims
15.2 To obtain relief the Contractor shall:

15.2.1 as soon as practicable, and in any event within [10] Business Days, after the Contractor becomes aware that the occurrence of the Relief Event has directly caused or is likely directly to cause delay and/or adversely affect the ability of the Contractor to perform its other obligations notify the Authority's Authorised Representative of the Contractor’s claim for relief from its obligations under this Contract, including full details of the nature of the Relief Event, the date of occurrence and its likely duration; 

15.2.2 within [5] Business Days after service on the Authority's Authorised Representative of the notice referred to in Clause 15.2.1, notify the Authority’s Authorised Representative of full details of the relief claimed and demonstrate to the reasonable satisfaction of the Authority:
15 that the Contractor and the Sub-Contractors could not have avoided such occurrence or consequences by steps which they might reasonably be expected to have taken, without incurring material expenditure; and
15 the need for relief from its obligations under this Contract; and
15 that the time lost and/or relief from the obligations under this Contract claimed could not reasonably be expected to be mitigated or recovered by the Contractor acting in accordance with Good Industry Practice, without incurring material, additional expenditure; and
15 that the Contractor is using reasonable endeavours to perform its obligations under this Contract; and
15.2.3 notify the Authority’s Authorised Representative, if at any time it receives or becomes aware of any further information relating to the occurrence of the relevant Relief Event, giving details of that information to the extent that such information is new or renders information previously submitted materially inaccurate or misleading.

15.3 If the Contractor has complied with its obligations under Clause 15.2, then, subject to Clause 15.4:

15.3.1 the Contractor shall be entitled to such relief from its obligations provided under this Contract as is reasonable taking into account the likely effect of delay caused by the relevant Relief Event; and
15.3.2 the Authority shall not be entitled to exercise its right to terminate this Contract under Clause 31 for any reason directly arising out of the occurrence of the Relief Event(s).
Treatment of Service Failure Deductions
15.4 Nothing in Clause 15.3 shall affect any entitlement to make Service Failure Deductions during the period in which a Relief Event falling within limbs (a) - (d) (inclusive) of the definition of the term “Relief Event” provided in Clause 1.1 is subsisting provided that any such deductions shall be disregarded for the purposes of the Authority's right to terminate this Contract under Clause 31. 
15.5 Where and to the extent that a Relief Event falling within limbs (e) or (f) of the definition of the term “Relief Event” provided in Clause 1.1 occurs directly and adversely affecting Service Provision, Service Failure Deductions shall not apply in relation to any Service Failures arising directly from any such occurrence. 

15.6 If at any time in connection with any Review Period the Authority believes that: (i) the occurrence of any Sea State incident or Sea State incidents has or have exceeded the predicted number of such incidents in the relevant Contract Year determined in accordance with the table set out in Schedule 8 or any alternative data agreed in writing between the Parties; and accordingly (ii) one or more Service Failures has/have occurred and the Contractor is not entitled to claim relief in respect of such incident or incidents under this Clause 15: 

15.6.1 the Authority may notify the Contractor to such effect in writing and as soon as is reasonably practicable following such notification the Parties shall meet to discuss and (acting reasonably) agree whether and to what extent the Authority is entitled, given limb (f) of the definition of the term “Relief Event” provided in Clause 1.1, to claim any Service Failure Deduction(s) and any other remedy under Clause 12;    
15.6.2 if and to the extent that the application of any Service Failure Deduction(s) under Clause 12.5 in relation to the relevant Review Period and the occurrence of any Sea State incident(s) during such period is disputed between the Parties (acting reasonably) further to the Authority’s notification pursuant to Clause 15.6.1 (any such deductions so disputed being the Disputed Deductions): 
15 the Authority shall not be entitled to apply such deductions in relation to that Review Period (save pursuant to Clause 15.6.2
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 \* MERGEFORMAT (b));  

15 at the end of the Contract Year in which such Review Period commenced (such Contract Year being the Relevant Contract Year) the Parties shall meet to discuss and (acting reasonably) agree with reference to any and all statistical data compiled and published by the United Kingdom Hydrographic Office in respect of that year to determine whether or not any such cancellation incident(s) exceed(s) the predicted number of such incidents determined in accordance with the table set out in Schedule 8 or any alternative data agreed in writing between the Parties, whereupon:   

(A) if it is demonstrated that the aggregate number of all Sea State caused Service Failures in the Relevant Contract Year did not exceed the predicted number of such incidents in that year determined in accordance with the table set out in Schedule 8 or any alternative data agreed in writing between the Parties and the Authority would not accordingly have been entitled to apply any of the Disputed Deductions under this Agreement, the Authority shall not be entitled to claim any amount in respect of such deductions; or 
(B) if it is demonstrated that the aggregate number of all Sea State caused Service Failures in the Relevant Contract Year exceeded the predicted number of such incidents in that year determined in accordance with the table set out in Schedule 8 or any alternative data agreed in writing between the Parties and the Authority would have been entitled to apply some or all of the Disputed Deductions under this Agreement, the Authority shall be entitled to claim, and the Contractor shall pay to the Authority, in accordance with Clause 12.2, any amount equal to A + B (such aggregate amount being the Aggregate Sea State Deduction Amount), where: 
A = the aggregate value of such Disputed Deductions (the value of such deductions being as calculated in accordance with Clause 12.5 with reference to the Review Period or Review Periods in which such deductions would have been applied, but for the operation of Clause 15.6.2
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(a)); and

B = any amount equal to X minus Y, where:  

X = the value of all PA (as calculated in accordance with Clause 12.7) for the Relevant Contract Year taking into account any PD (as determined in accordance with Clause 12.5) linked to any such Disputed Deductions which would have been applied in respect of the relevant Review Period or Review Periods, but for the operation of Clause 15.6.2

 REF _Ref475526858 \r \h 
(a); and 

Y = the aggregate of all PA (as calculated in accordance with Clause 12.7) for the Relevant Contract Year as applied during that year; and
15.6.3 nothing in this Clause 15.6 shall operate to limit or exclude the Authority’s right to apply Service Failure Deductions, which are not Disputed Deductions.     
Late Provision of Notice or Information 

15.7 If the information required by Clause 15.2 is provided after the dates referred to in that Clause, then the Contractor shall not be entitled to any relief during the period for which the information is delayed.
Failure to Agree
15.8 If the Parties cannot agree the extent of the relief required, or the Authority disagrees that a Relief Event has occurred, the Parties shall resolve the matter in accordance with the Dispute Resolution Procedure (save that any matter relating to Disputed Deductions and whether or not the Contractor is entitled to claim any relief in connection with such disputed deductions pursuant to this Clause 15 shall be dealt with solely in accordance with Clause 15.6).
16 Insurance

16.1 Without prejudice to its obligation to indemnify or otherwise be liable to the Authority under this Contract, the Contractor shall for the periods specified in Schedule 7 take out and maintain, or procure the taking out and maintenance of, insurances in accordance with the requirements specified in Schedule 7 and any other insurances required by Law (together the Required Insurances). The Contractor shall ensure that the Required Insurances are effective in each case not later than the date on which the relevant risk commences.

16.2 
The Required Insurances shall be taken out and maintained with insurers who are of good financial standing and of good repute in the international insurance market.

16.3 Where specified in Schedule 7 the Contractor shall ensure that the relevant policy of insurance:

16.3.1 shall contain an indemnity to principals clause or additional insureds equivalent, under which the Authority shall be indemnified in respect of claims made against the Authority arising from death or bodily injury or third party property damage, and for which the Contractor is legally liable in respect of this Contract; and
16.3.2 names the Authority as co-insured for its separate interest with attendant non vitiation, waiver of subrogation and notice of cancellation provisions.

16.4 The Contractor shall not (and the Contractor shall procure that none of its sub-contractors of any tier shall) take any action or fail to take any action or, insofar as is reasonably within its power, permit anything to occur in relation to it which would entitle any insurer to refuse to pay any claim under any of the Required Insurances.

16.5 If the Contractor is in breach of Clause 16.1, the Authority may elect, but shall not be obliged, to purchase any insurance which the Contractor is required to maintain pursuant to this Contract but has failed to maintain in full force and effect, and the Authority shall be entitled to recover the premium and other reasonable costs incurred in connection therewith as a debt due from the Contractor.

16.6 
The Contractor shall, in addition to its obligation provided in Clause 6.2.2, within 15 days after the renewal of any of the Required Insurances, provide evidence, in a form satisfactory to the Authority, that the Required Insurances are in force and effect and meet the requirements of this Clause 16 and Schedule 7.  The supply to the Authority of any evidence of insurance cover in compliance with the requirements of this Clause 16.6 shall not imply acceptance by the Authority that the extent of insurance cover is sufficient or that the terms and conditions thereof are satisfactory, in either case, for the purposes of this Contract nor be a waiver of the Contractor’s liability under this Contract.

16.7 The Contractor shall notify the Authority at least 10 days prior to the cancellation, suspension, termination or non-renewal of any of the Required Insurances.

16.8 
The Contractor shall promptly notify to insurers any matter arising from, or in relation to, the Services and/or this Contract for which it may be entitled to claim under any of the Required Insurances. In the event that the Authority receives a claim relating to the Services or this Contract, the Contractor shall co-operate with the Authority and assist it in dealing with such claims including without limitation providing information and documentation in a timely manner.

16.9 Except where the Authority is the claimant party, the Contractor shall notify the Authority immediately (such notification to be accompanied by reasonable particulars of the incident or circumstances giving rise to such incident) after any:

16.9.1 incident or circumstances which may give rise to a claim amounting to or in excess of one hundred thousand pounds (£100,000) in connection with this Contract and the Required Insurances; and

16.9.2 if the incident or circumstances may give rise to any claim in connecting with this Contract which may be in excess of the limits of Required Insurances in  Schedule 7 (Required Insurances).

16.10 Where any Required Insurance requires payment of a premium, the Contractor shall be liable for such premium.

16.11 Where any Required Insurance referred to in Schedule 7 is subject to an excess or deductible, below which the indemnity from insurers is excluded, the Contractor shall be liable for such excess or deductible which would otherwise be insured but for the excess or deductible. The Contractor shall not be entitled to recover from the Authority any sum paid by way of excess or deductible under the Required Insurances whether under the terms of this Contract or otherwise. 
16.12 Neither failure to comply nor full compliance with the insurance provisions of this Contract shall limit or relieve the Contractor of its liabilities and obligations under this Contract.
Reinstatement: Damage to any Contractor Chartered Authority Vessel
16.13 Where a claim is made or proceeds of insurance are received or are receivable under any Physical Damage Policy in respect of a single event (or a series of related events) in relation to any of the Contractor Chartered Authority Vessel(s) (such proceeds being the Relevant Proceeds and such incident being a Relevant Incident) the Contractor shall deliver to the Authority's Authorised Representative as soon as practicable and in any event within 20 days after the making of the claim a plan prepared by the Contractor for the carrying out of the works necessary to repair, reinstate or replace the relevant assets which are the subject of the relevant claim or claims (the Reinstatement Works). Such plan (the Reinstatement Plan) shall set out:

16.13.1 the identity of the person proposed to effect the Reinstatement Works; and
16.13.2 the proposed terms and timetable upon which the Reinstatement Works are to be effected (including the date that the Project shall become fully operational).
16.14 The Authority shall, within ten (10) Business Days after its receipt of the proposed Reinstatement Plan, notify the Contractor's Authorised Representative as to whether the Authority: (a) approves or rejects the identity of the person set out in the proposed Reinstatement Plan to be appointed to effect the Reinstatement Works; and (b) approves or rejects or approves subject to incorporation of the Authority's comments the terms and timetable in the proposed Reinstatement Plan.

16.15 If the Authority does not approve, or makes comments on, any part of the proposed Reinstatement Plan, it shall set out in the notice given pursuant to Clause 16.14 its reasons or comments, in sufficient detail so as to enable the Contractor to understand the nature and extent of the non-approval or comments and to assess whether the Authority's approval has been unreasonably withheld. The Contractor shall amend and re-submit the proposed Reinstatement Plan to the Authority's Authorised Representative for its reconsideration in accordance with Clause 16.14.

16.16 As soon as the Authority notifies the Contractor that the Authority approved the proposed Reinstatement Plan submitted by the Contractor pursuant to this Clause 16:
16.16.1 the Reinstatement Plan shall be adopted;
16.16.2 the Contractor shall effect the Reinstatement Works or, as the case may be, procure that the Reinstatement Works are effected by the person identified in the Reinstatement Plan approved by the Authority's Authorised Representative. 
17 Indemnities
17.1 Upon the Contractor discovering any damage to property and/or receiving notice of a claim by a third party for damage, the Contractor’s Authorised Representative shall, as soon as practicable, notify the Authority’s Authorised Representative, providing a record of any relevant details of the damage (including photographs if necessary) and/or third party claim.
17.2 The Contractor shall, subject to Clause 17.5, be responsible for, and shall release and indemnify the Authority, its employees, agents and contractors on demand from and against, all liability for:

17.2.1 death or personal injury;
17.2.2 any actual, constructive, compromised or agreed total loss of any of the Contractor Chartered Authority Vessel(s); 

17.2.3 any loss not referred to in Clause 17.2.2 of, or any damage to, property (including any property belonging to the Authority) or for which the Contractor is responsible;
17.2.4 actions, claims, demands, costs, charges and expenses (including legal expenses on an indemnity basis),
which may arise out of, or in consequence of, the condition or operation of any of the Vessels or the performance or non-performance of the Contractor of its obligations under this Contract or the carrying out of a Third Party Revenue Project. 
17.3 The Contractor shall, subject to Clause 17.5, be responsible for, and shall release and indemnify the Authority, its employees, agents and contractors (other than the Contractor) on demand from and against, all liability for Losses arising from third party actions, claims or demands brought against the Authority or any Authority Related Party for breach of statutory duty which may arise out of, or in consequence of a breach by the Contractor of its obligations under this Contract to the extent there are no other applicable remedies available to the Authority under this Contract.

17.4 The Contractor shall, subject to Clause 17.5, be responsible for, and shall release and indemnify the Authority, its employees, agents and contractors (other than the Contractor) on demand from and against, all Losses incurred by the Authority or any Authority Related Party arising out of or in connection with the occurrence of any Contamination caused or contributed to by the Contractor or any Contractor Related Party.

17.5 The Contractor shall not be responsible or be obliged to indemnify the Authority:

17.5.1 for any matter referred to in Clauses 17.2, 17.3 and 17.4 which arises as a direct result of the Contractor acting on a written notice issued by the Authority's Authorised Representative (the Contractor having first notified the Authority's Authorised Representative of the likely risk so arising); and/or
17.5.2 for any injury, loss, damage, cost and expense caused by the negligence or wilful misconduct of the Authority or any Authority Related Party or by the breach of the Authority of its obligations under this Contract; and/or
17.5.3 in respect of any matter or matters identified in Clauses 17.2.2 and/or 17.2.3 solely to the extent that the Authority is entitled to recover any amount by way of compensation or otherwise pursuant to paragraph 8.4 of Part 2 of Schedule 4. 

17.6 Notwithstanding any other provision of this Contract, the Contractor agrees to waive (for the benefit of the Authority and the other specified indemnity beneficiary under this Clause 17 and/or Part 2 of Schedule 4) any right the Contractor may have under the 1976 Convention on Limitation of Liability for Maritime Claims (as enacted or otherwise in force from time to time in any applicable jurisdiction) to limit its liability to the Authority and any other such beneficiary.
18 cHANGE pROCEDURE

18.1 If, at any time after the Effective Date, either Party wishes to delete, amend, alter or add to the extent of any of the Contractor’s obligations relating to the Services and any such amendment, alteration or addition does not constitute an Additional Service or an Approved Additional Service, the provisions of the Change Procedure set out below shall apply.

18.2 The Change Procedure will not apply where the Authorised Representatives agree in writing that its use is inappropriate.
18.3 The Authority may at any time give an Authority Change Notice to the Contractor requesting a Change specifying the date(s) from which the Change is to be effective and/or any amendments to be incorporated into Schedule 2 in consequence of the Change.

18.4 Within 10 Business Days (or in such extended period as is agreed by the Authority) after receipt by the Contractor of an Authority Change Notice the Contractor may give notice in writing to the Authority that the Contractor objects to the Change on any or all of the following grounds (providing written evidence to the Authority in support of such claim):

18.4.1 safety of personnel or equipment; and/or

18.4.2 practicability or technical feasibility; and/or

18.4.3 the implementation of the Change would contravene any Law.
18.5 Where the Contractor does not object to a Change in accordance with Clause 18.4 or it is determined under the Dispute Resolution Procedure that the Contractor has no such grounds to object, the Contractor shall serve a Change Response on the Authority (within such period as shall be practicable having regard to the nature and extent of the Change) containing the following information:

18.5.1 an analysis demonstrating the method by which the Contractor built up the calculations referred to in Clause 18.5.2 in relation to the Change including (without limitation) the following elements:

18 capital costs (if any) and the proposed method of financing;
18 operating costs;
18 financing costs (if any),
each including, where relevant, details of:

18 labour (man hours and wage rates, redundancy payments);
18 materials;
18 Sub-Contract work;
18 maintenance costs;
18 utility charges;
18 overheads;
18 contingencies;
18 bases of any estimating allowances;
18 other estimating uncertainties;
18 exclusions, proprietary prices, elements of the price(s) established by competition or market prices; and
18 other costs, special jigs, tools, test equipment; 
18.5.2 calculations showing the payments that would arise (taking into account any additional finance required) as a result of the Change if any of the following payment methods were used:

18 one-off capital payment; or

18 adjustment to the Service Charges; or

18 the combination of the above payment methods which would give the best value for money to the Authority;

18.5.3 details of Sub-Contractors (if any) that the Contractor proposes to employ to implement the Change;

18.5.4 specifying (if applicable) the length of any extension or reduction of any time period required for implementation of the Change and/or amendments to be incorporated into Schedule 2 as a consequence of such Change and/or any alteration to the date(s) from which the Change is to be effective and/or that such Change will require other amendment to this Contract because it may prevent or prejudice the Contractor from fulfilling any of its obligations under this Contract or because such amendment is otherwise necessary to give full effect to the Change without prejudicing the interests of the Contractor under this Contract.

18.6 The Parties acknowledge and agree that, where the Authority issues an Authority Change Notice to the Contractor requesting a Change, the implementation of which  shall have the effect of reducing the Annual Gross Charges and such Change is implemented in accordance with this Clause 18: 

18.6.1 the Contractor’s entitlement (solely for the remainder of the Contract Year in which such Change is implemented and for a period commencing at the end of such year and terminating on the earlier of the second anniversary of the end of such year and the end of the Term) to claim any amount of profit as part of the Service Charges shall be calculated with reference to the profit which the Contractor would have entitled to claim as part of the Service Charges immediately prior to such implementation, such calculation being based on the profit percentage allowance identified in the Financial Model as at the date of such implementation as applied to the Annual Gross Charges as quantified immediately prior to such implementation; and 

18.6.2 unless this Contract expires or in accordance with its terms terminates early prior to the second anniversary of the end of such year in which such Change was implemented, on and from such second anniversary date and for the remainder of the Term the Contractor’s entitlement to claim any amount of profit as part of the Service Charges shall be calculated with reference to the profit percentage allowance identified in the Financial Model applicable to the Annual Gross Charges as reduced further to the implementation of such Change.

18.7 The Contractor may (and, in the case of a Change leading to a reduction in the Service Charges, shall) at any time serve a Contractor Change Notice on the Authority provided that it can demonstrate to the reasonable satisfaction of the Authority that the Change will improve the Services and/or reduce the Service Charges.  The Change Notice shall include:

18.7.1 a description and/or specification of the proposed Change sufficient to enable the Authority to assess the nature and extent of it and the likely effect on the Contractor’s obligations under this Contract;
18.7.2 a statement sufficient to enable the Authority to assess the nature and extent of the impact of the proposed Change on the delivery of the Service;

18.7.3 the information set out in Clause 18.5 relevant to the proposed Change; and

18.7.4 the period of time (which shall not be less than 10 Business Days and shall be 10 Business Days if no other period is specified) within which the Contractor reasonably requires a response.

18.8 The Authority shall after receipt of a Change Response from the Contractor or a Contractor Change Notice:

18.8.1 confirm that the Authority wishes to proceed with the Change on the basis set out in the Change Response or the Contractor Change Notice (as amended in writing by agreement of the Parties);

18.8.2 request a reconsideration of the matters contained in the Change Response or the Contractor Change Notice; or

18.8.3 confirm that the Authority Change Notice is withdrawn;
in each case by notice in writing to the Contractor within the said period.
18.9 Where the Authority requests a reconsideration of any of the matters contained in the Change Response the Parties shall use all reasonable endeavours to agree such matters within the period of 5 Business Days commencing on the date of notice to that effect from the Authority.
18.10 The Contractor shall promptly implement a Change in accordance with the agreement reached between the Parties or (if applicable) a determination made in accordance with the Dispute Resolution Procedure and all necessary and consequential adjustments to this Contract including Schedule 2 and the Service Charges shall be made, provided that, in the case of a Change the subject of a Contractor Change Notice if the Change causes or will cause a reduction in the Contractor’s costs there shall be a decrease in the Service Charges equal to such savings to the Contractor for the period of the reduction in the Contractor’s costs, subject to the following: 

18.10.1 on and from such implementation the Contractor’s entitlement (solely for the remainder of the Contract Year in which such Change is implemented and for a period commencing at the end of such year and terminating on the earlier of the second anniversary of the end of such year and the end of the Term (such aggregate period being the Aggregate Period)) to claim any amount of profit as part of the Service Charges shall be calculated with reference to the profit which the Contractor would have entitled to claim as part of the Service Charges immediately prior to such implementation, such calculation being based on the profit percentage allowance identified in the Financial Model as at the date of such implementation as applied to the Annual Gross Charges as quantified immediately prior to such implementation; and

18.10.2 unless this Contract expires or in accordance with its terms terminates early prior to the end of the Aggregate Period, on and from the end of such period the Contractor’s entitlement to claim any amount of profit as part of the Service Charges shall be calculated with reference to the profit percentage allowance identified in the Financial Model applicable to the Annual Gross Charges as reduced further to the implementation of such Change; and

18.10.3 the Contractor shall (for the Aggregate Period only) be entitled to claim as part of the Service Charges an amount representing 30% of the relevant savings generated through the implementation of the Change, such savings as adjusted to take account of the Contractor’s profit entitlement identified in Clause 18.10.1. Thereafter for the remainder of the Term the Contractor shall have no entitlement in relation to such Change to receive any amount in respect of any savings achieved through the implementation of the Change; and 

18.10.4 otherwise the Authority shall be entitled to any and all savings achieved through the implementation of the Change.

18.11 The Authority Change Notice shall be deemed to be withdrawn where:

18.11.1 any notice of objection is given by the Contractor in accordance with Clause 18.4 and the Parties agree (acting reasonably) or it is determined under the Dispute Resolution Procedure that such objection falls within the scope of those matters referred to in Clause 18.4; or

18.11.2 the Change involves capital costs and the Contractor is unable notwithstanding the use of its reasonable endeavours to procure the financing of those capital costs in accordance with the Change Response and the Authority declines to procure the financing of those capital costs itself.
18.12 The Authority may withdraw an Authority Change Notice at any time prior to agreement or determination or resolution of the matters referred to in the Change Response.

18.13 Any Change the subject of a Contractor Change Notice shall not be implemented without the Authority’s agreement entirely at the Authority’s discretion, which agreement may be subject to such conditions (including conditions as to changes to the Service Charges or other consequential amendments to this Contract) as the Authority may in its absolute discretion require. 
18.14 Within three months after the implementation of any Change the subject of a Contractor Change Notice the Authority shall have the right by notice in writing to the Contractor (inclusive of an explanation of its decision) to require the Contractor to reverse the Change with any consequential adjustment to the Service Charges (including allowing for any abortive costs incurred by the Contractor) if in the Authority’s reasonable opinion the Change makes the whole or part of the delivery of any of the Services unworkable except where the Contractor Change Notice stated that the proposed Change would be irreversible.

18.15 Where the Contractor identifies that an innovative approach to the method of delivery of any Service which does not amount to a Change would improve the delivery of all or part of the Services: 
18.15.1 the Contractor shall give notice in writing to the Authority of such alternative method of delivery of the Service together with an impact statement and a business case:
18.15.2 three months after the implementation of the alternative method of delivery of the Service the Contractor shall demonstrate to the Authority’s Authorised Representative that the Authority’s Requirements continues to be discharged in accordance with the performance standards specified in Schedule 2; and 

18.15.3 the Authority shall have the right by notice in writing to the Contractor (inclusive of an explanation of its decision) to require the Contractor to revert to the original method of delivery of the Service if the new method of delivery of any of the Services is found in the Authority’s reasonable opinion to be unworkable.
18.15.4 The Contractor shall amend the Financial Model with the written approval of the Authority to reflect the consequences of a Change implemented by the Contractor.

18.15.5 In the event that the Authority fails to approve the proposed amendments to the Financial Model, such amendments may be referred to the Dispute Resolution Procedure.

18.15.6 Following the approval of any amendment of the Financial Model by the Parties or as a result of a determination made in accordance with the Dispute Resolution Procedure the Contractor shall promptly deliver a copy of the revised Financial Model to the Authority on disc in the original format or such other form as may be agreed.
18.16 The Authority reserves the right to use any revised method of delivery of the Services for the purpose of any contract for the delivery of the Services after the termination or expiry of this Contract.

19 Dispute Resolution

19.1 Subject to Clause 15.8, either Party must refer any dispute arising in relation to this Contract (the Dispute), by notice to the other Party, to the Fast Track Dispute Resolution set out in Clause 19.6.

19.2 If the Parties’ Senior Representatives (as defined in Clause 19.6) are unable to agree within 7 days of the reference to them then, if both Parties agree, the Dispute may next be referred to an Adjudicator (as defined below) in accordance with Clause 19.10.

19.3 If either Party disagrees with the decision of the Adjudicator, then the Dispute may be referred to Arbitration by either Party in accordance with Clause 19.16.

19.4 The Parties shall continue to comply with, observe and perform all their obligations under this Contract regardless of the nature of the Dispute and notwithstanding the referral of the Dispute for resolution under this Clause 19 and shall give effect forthwith to every decision of the Adjudicator and the Arbitrator delivered under this Clause 19 unless or until revised, cancelled or varied by the Arbitrator.

19.5 For the avoidance of doubt, it is agreed between the Parties that the process in this Clause 19 and anything said, done or produced in or in relation to the process (including any awards) shall be confidential as between the Parties, except as may be lawfully required in judicial proceedings relating to the process or otherwise.  No report relating to anything said, done or produced in or in relation to the process may be made beyond the tribunal, the Parties, their legal representatives and any person necessary to the conduct of the proceedings, without the concurrence of all the Parties to the process.

Fast Track

19.6 The Senior Representatives as defined below in Clause 19.6.1 and Clause 19.6.2 respectively shall meet within 7 days after a notice being served in accordance with Clause 19.1 and endeavour to resolve the Dispute between them:

19.6.1 for the Authority: [•];

19.6.2 for the Contractor: [•].
19.7 Either Party may, by reasonable notice in writing to the other, nominate any other person, or persons to be the Senior Representative of that Party in place of any person or persons currently acting as its Senior Representative, but neither Party shall be allowed more representatives than the other.

19.8 The joint and unanimous decision of the Parties’ Senior Representatives (the Settlement Contract) shall be binding upon them.

19.9 Unless the Parties otherwise agree in writing, any concessions, waivers or agreements (other than the Settlement Contract) made by either Party in the course of discussions pursuant to Clause 19.6 between the Senior Representatives of each of the Parties shall be without prejudice and shall not be raised by either Party in any subsequent arbitration or other legal proceedings.

Adjudication Procedure

19.10 The Adjudicator nominated by either Party shall be wholly independent of the Contractor, the Authority, the relevant Sub-Contractor and any of the major competitors of the Contractor or the relevant Sub-Contractor and the adjudication shall proceed on the following basis: 

19.10.1 within 7 days after his or her appointment in relation to a particular Dispute (such adjudicator so appointed being the Adjudicator), the Adjudicator shall require the Parties to submit in writing their respective arguments; 

19.10.2 the Adjudicator shall, in his or her absolute discretion, consider whether a hearing is necessary in order to resolve the Dispute. In any event, the Adjudicator shall provide to both Parties his or her written decision on the Dispute, within 28 days of appointment (or such other period as the Parties may agree after the reference); 

19.10.3 the Adjudicator shall not state any reasons for his decision. Unless and until revised, cancelled or varied by the Arbitrator (as defined below), the Adjudicator’s decision shall be binding on both Parties who shall forthwith give effect to the decision; and
19.10.4 should either Party be unsuccessful in its arguments in relation to the Dispute, that Party shall be liable for (and hereby undertakes to pay) in relation thereto the Adjudicator’s fees.   

19.11 Each Party shall bear its own costs and disbursements in relation to the relevant adjudication.

19.12 The Adjudicator shall be deemed not to be an arbitrator, but shall render his decision as an expert and the provisions of the Arbitration Act 1996 and the law relating to arbitration shall not apply to the Adjudicator or his determination or the procedure by which he or she reached his or her determination.
19.13 The Adjudicator shall act impartially and may take the initiative in ascertaining the facts and the Law.
19.14 All information, data or Documentation disclosed or delivered by a Party to the Adjudicator in consequence of or in connection with his appointment as Adjudicator shall be treated as confidential.  The Adjudicator shall not disclose to any person or company any such information, data or Documents and all such information, data or Documents shall remain the property of the Party disclosing or delivering the same and all copies shall be returned to such Party on completion of the Adjudicator’s work.
19.15 The Adjudicator is not liable for anything done or omitted to be done in the discharge or purported discharge of his or her functions as Adjudicator unless the act or omission is in bad faith.  Any employee or agent of the Adjudicator is similarly protected from liability.

Arbitration

19.15.1 Either Party may (within 7 days of receipt of the Adjudicator’s decision) notify the other Party of its intention to refer the Dispute to arbitration. Such notification shall invite the other Party to concur in the appointment of a sole arbitrator who shall be a solicitor, barrister or arbitrator recognised by the Chartered Institute of Arbitrators of not less than 10 years standing (the Arbitrator). If the Parties are unable within 7 days to agree the identity of the Arbitrator, either Party may request the President of the Law Society to make the appointment.

19.15.2 Unless otherwise agreed in writing by the Parties, the arbitration shall be governed by the provisions of the Arbitration Act 1996.

19.15.3 It is agreed between the Parties that for the purposes of the arbitration the Arbitrator shall have the power to make provisional awards as provided for in section 39 of the Arbitration Act 1996.
20 Transfer Regulations
20.1 The Parties shall comply with their respective obligations provided in Schedule 9 in respect of the application of the Transfer Regulations to this Project.
21 Rights of Access

21.1 In addition to its rights provided in Part 2 of Schedule 4, the Authority or a representative of the Authority may enter upon any property (including any Vessel(s)) used by the Contractor to perform the Services, to inspect any works being undertaken to deliver or in connection with the delivery of the Services, or to examine or audit any procedures or documentation used in connection with the delivery of the Services and/or to monitor compliance by the Contractor with its obligations (including in relation to the Vessels) under this Contract.

21.2 The Authority and a representative of the Authority may at any time enter upon any property used by the Contractor as training or workshop facilities and places where work is being prepared or materials being obtained for the Services.

21.3 The Contractor shall procure that satisfactory facilities are made available to the Authority and any representative of the Authority and that reasonable assistance is given for the purposes of Clauses 21.1 and 21.2, subject to the Contractor’s and Sub-Contractors’ operational requirements not being adversely affected.

21.4 The Authority and its representative shall at all times comply with any health and safety requirements when exercising its rights under this Clause 21.

21.5 If the Authority or its representatives cause material damage to any property used by the Contractor as training or workshop facilities and places where work is being prepared or materials being obtained for the Services in exercising any right under this Clause 21, then the Authority shall be liable to the Contractor for the reasonable costs directly caused by such damage.

21.6 The Contractor acknowledges and agrees that, notwithstanding any provision of this Contract which contemplates that the Authority will or may from time to time:

21.6.1 inspect any part of the works;

21.6.2 examine or audit any procedures or documentation;

21.6.3 monitor compliance by the Contractor with its obligations under this Contract;

21.6.4 request the Contractor to make a Change or approve a Change proposed by the Contractor,
it will always be fully the responsibility of the Contractor, and not the Authority, to ensure that the Contractor discharges and continues to discharge its obligations under this Contract, and no such action by or on behalf of the Authority will in any way limit or affect such obligations (or the Contractor’s liabilities under or in connection with this Contract).

22 Disclosure of Information

22.1 Information means any information in any written or other tangible form disclosed to one Party by or on behalf of the other Party under or in connection with this Contract.
22.2 Subject to Clauses 13.13, 22.5, 22.6, 22.7, 22.8, 22.9 and 24, each Party:

22.2.1 shall treat in confidence all Information it receives from the other;
22.2.2 shall not disclose any of that Information to any third party without the prior written consent of the other Party, which consent shall not unreasonably be withheld, except that the Contractor may disclose Information in confidence, without prior consent, to such persons and to such extent as may be necessary for the performance of this Contract;
22.2.3 shall not use any of that Information otherwise than for the purpose of this Contract; and 

22.2.4 shall not copy any of that Information except to the extent necessary for the purpose of exercising its rights of use and disclosure under this Contract.
22.3 The Contractor shall take all reasonable precautions necessary to ensure that all Information disclosed to the Contractor by or on behalf of the Authority under or in connection with this Contract:

22.3.1 is disclosed to its employees and Sub-Contractors, only to the extent necessary for the performance of this Contract; and
22.3.2 is treated in confidence by them and not disclosed except with prior written consent or used otherwise than for the purpose of performing work or having work performed for the Authority under this Contract or any Sub-Contract under it.
22.4 The Contractor shall ensure that its employees are aware of its arrangements for discharging the obligations provided in Clauses 22.2 and 22.3 before they receive Information and take such steps as may be reasonably practical to enforce such arrangements.
22.5 Clauses 22.2 and 22.3 shall not apply to any Information received by either Party from the other to the extent that the recipient Party:

22.5.1 exercises rights of use or disclosure granted otherwise than in consequence of, or under, this Contract;
22.5.2 has the right to use or disclose the Information in accordance with any other provision of this Contract; or
22.5.3 can show:
1. that the Information was or has become published or publicly available for use otherwise than in breach of any provision of this Contract or any other agreement between the Parties;
2. that the Information was already known to it (without restrictions on disclosure or use) prior to it receiving it under or in connection with this Contract;
3. 
that the Information was received without restriction on further disclosure from a third party who lawfully acquired it and who is himself under no obligation restricting its disclosure; or
4. from its records that the same information was derived independently of that received under or in connection with this Contract,
provided the relationship to any other Information is not revealed.

22.6 Neither Party shall be in breach of this Clause 22 where it can show that any disclosure of Information made by it was made solely and to the extent necessary to comply with a statutory, judicial or parliamentary obligation. Where such a disclosure is made, the Party making the disclosure shall ensure that the recipient of the Information is made aware of and asked to respect its confidentiality. Such disclosure shall in no way diminish the obligations of the Parties under this Clause 22.

22.7 The Authority may disclose the Information: 

22.7.1 on a confidential basis to any central government body for any proper purpose of the Authority or of the relevant central government body, which shall include disclosure to the Cabinet Office and/or HM Treasury for the purpose of ensuring effective cross-Government procurement processes, including value for money and related purposes; 

22.7.2 to Parliament and Parliamentary Committees or if required by any Parliamentary reporting requirement; 

22.7.3 to the extent that the Authority (acting reasonably) deems disclosure necessary or appropriate in the course of carrying out its public functions; 

22.7.4 on a confidential basis to a professional adviser, consultant or other person engaged by the Authority for any purpose relating to or connected with this Contract; 

22.7.5 on a confidential basis for the purpose of the exercise of its rights under this Contract; or 

22.7.6 on a confidential basis to a proposed body in connection with any assignment, novation or disposal of any of its rights, obligations or liabilities under this Contract; 

and for the purposes of the foregoing, references to disclosure on a confidential basis shall mean disclosure subject to a confidentiality agreement or arrangement containing terms no less stringent than those placed on the Authority under this Clause 22. 

22.8 Before sharing any Information in accordance with Clause 22.7 the Authority may redact the Information. Any decision to redact Information made by the Authority shall be final. 

22.9 Without limitation to Clause 23, the Authority shall not be in breach of the Contract where it can show that any disclosure of Information is made solely and to the extent necessary to comply with the FOIA or the Environmental Information Regulations. 

22.10 Nothing in this Clause 22 shall affect the Parties' obligations of confidentiality where Information is disclosed orally in confidence.

23 Freedom of Information

23.1 The Contractor acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall facilitate the Authority’s compliance with its Information disclosure requirements pursuant to the same in the manner provided for in Clauses 23.2 to 23.7 (inclusive).

23.2 Where the Authority receives a Request for Information in relation to Information that the Contractor is holding on its behalf and which the Authority does not hold itself the Authority shall refer to the Contractor such Request for Information that it receives as soon as reasonably practicable and in any event within 5 Business Days after receiving a Request for Information and the Contractor shall:

23.2.1 provide the Authority’s Authorised Representative with a copy of all such Information in the form that the Authority’s Authorised Representative requires as soon as reasonably practicable and in any event within 10 Business Days (or such other period as the Authority acting reasonably may specify) after the Authority’s request; and

23.2.2 provide all necessary assistance as reasonably requested by the Authority’s Authorised Representative in connection with any such Information, to enable the Authority to respond to a Request for Information within the time for compliance set out in Section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations (as applicable).

23.3 Following notification under Clause 23.2, and up until such time as the Contractor has provided the Authority’s Authorised Representative with all the Information specified in Clause 23.2.1, the Contractor may make representations to the Authority’s Authorised Representative as to whether or not or on what basis Information requested should be disclosed, and whether further information should reasonably be provided in order to identify and locate the Information requested, provided always that the Authority shall be responsible for determining at its absolute discretion:

23.3.1 whether Information is exempt from disclosure under the FOIA and the Environmental Information Regulations; and

23.3.2 whether Information is to be disclosed in response to a Request for Information, 

and in no event shall the Contractor respond directly, or allow its Sub-Contractors to respond directly, to a Request for Information unless expressly authorised to do so by the Authority’s Authorised Representative.

23.4 The Contractor shall ensure that all Information held on behalf of the Authority is retained for disclosure for at least six (6) years (from the date it is acquired) and shall permit the Authority to inspect such Information as requested from time to time.

23.5 The Contractor shall transfer to the Authority any Request for Information received by the Contractor as soon as practicable and in any event within 2 Business Days after receiving such Request for Information.

23.6 The Contractor acknowledges that any lists provided by it listing or outlining Confidential Information are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accordance with the requirements of the FOIA and the Environmental Information Regulations.

23.7 In the event of a request from the Authority pursuant to Clause 23.2 above the Contractor shall as soon as practicable, and in any event within 5 Business Days after its receipt of such request, inform the Authority of the Contractor’s estimated costs of complying with the request to the extent these would be recoverable if incurred by the Authority under Section 12(1) of the FOIA and the Fees Regulations. Where such costs (either on their own or in conjunction with the Authority’s own such costs in respect of such Request for Information) will exceed the appropriate limit referred to in Section 12(1) of the FOIA and as set out in the Fees Regulations (the Appropriate Limit) the Authority shall inform the Contractor in writing whether or not the Authority still requires the Contractor to comply with the request and where it does require the Contractor to comply with the request the 10 Business Days period for compliance shall be extended by such number of additional days for compliance as the Authority is entitled to under Section 10 of the FOIA. In such case, the Authority shall notify the Contractor of such additional days as soon as practicable after becoming aware of them and shall reimburse the Contractor for such costs as the Contractor incurs in complying with the request to the extent the Authority is itself entitled to reimbursement of such costs in accordance with the Authority’s own FOIA policy from time to time.

23.8 The Contractor acknowledges that (notwithstanding the provisions of Clause 22) the Authority may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part I of the Freedom of Information Act 2000 (the Code), be obliged under the FOIA or the Environmental Information Regulations to disclose Information concerning the Contractor or the Project:

23.8.1 in certain circumstances without consulting with the Contractor; or

23.8.2 following consultation with the Contractor and having taken its views into account,

provided always that, where Clause 23.8.1 applies, the Authority’s Authorised Representative shall, in accordance with the recommendations of the Code, draw this to the attention of the Contractor prior to any disclosure.

24 Intellectual property
24.1 All intellectual property rights in information generated through the performance of work under this Contract shall vest in and be the property of the Contractor, except where it is subject to any rights of the Crown.  References in this Clause 24 to information include any associated intellectual property right.

24.2 The Authority shall have the royalty-free right in perpetuity to use, or have used, copy, modify and disclose such information, subject to Clause 24.1, for any UK Government purposes, including but not limited to disclosure to a third party where required for the provision of services to the Authority as a follow-on to this Contract or any other future contract(s).

24.3 The Contractor shall retain a copy of the results and a record of work carried out under the Contract for no less than 6 years following completion of this Contract. The Authority shall have the right to request a copy of the results at any time within this six year period.  

24.4 The Contractor shall not introduce any private venture funding under this Contract without the prior written agreement of the same by the Authority’s Authorised Representative. Unless the Contractor obtains such prior written approval from the Authority’s Authorised Representative, then it shall be assumed by the Parties that no private venture funding was introduced under this Contract.

Security of Supply

24.5 In the event that:

24.5.1 the Authority decides to place a follow-on contract with the Contractor for the continuing provision of the services similar to those provided under this Contract and the Contractor is unwilling or unable to accept, on fair and reasonable terms, a follow on contract from the Authority; and/or


24.5.2 the Contractor permanently discontinues its business for whatever reason and such business is not continued by a successor in interest to the Contractor to whom the relevant intellectual property rights have been transferred or this Contract is terminated due to the occurrence of any Contractor Default,

then the Authority shall have the right to obtain from the Contractor, or from the authorised trustees or receivers acting on behalf of the Contractor, sufficient data, information and license(s) required for the provision of the services as those provided under this Contract or such similar. Such data, information and license(s) may be used royalty-free by the Authority or replacement contractor to provide services similar to those provided under this Contract.

DEFCON 632 

24.6 DEFCON 632 (Edition 08/12) is hereby incorporated into this Contract and the Parties shall comply with their respective obligations and discharge their respective liabilities provided therein in connection with this Contract and the Project.    

25 Security Measures
25.1 For the purpose of DEFCON 659A (which is hereby incorporated into this Contract), the SECRET Matter of the Contract is defined in the Security Aspects Letter. Changes in these classifications will be notified by the Authority’s Authorised Representative, to whom enquiries about the Security Aspects Letter should be addressed.

25.2 The Contractor shall protect all Information relating to the aspects designated as Reportable OFFICIAL and OFFICIAL-SENSITIVE as identified in the Security Aspects Letter in accordance with DEFCON 660 (which is hereby incorporated into this Contract).

25.3 The Contractor shall ensure that the requirements and obligations set out under Clause 25.1 and 25.2 are flowed down to each of the Sub-Contractors.

25.4 At the end of the Term the Contractor shall, as advised by the Authority, return or destroy all copies of classified documents (including drawings) issued to the Contractor by the Authority and certify that this has been done, unless written approval has been given for retention of specified documents.

25.5 Without limitation to the other provisions of this Clause 24.1, the Contractor shall comply with (and procure compliance with) DEFCON 659A (Edn 11/14), which is hereby incorporated into this Contract.
26 Protection of Authority data
26.1 The Contractor shall take all necessary steps to ensure that data or information belonging to the Authority which comes into its possession or control in the course of providing the Services is protected in accordance with the Authority's IT security policy (a copy of which shall be provided by the Authority to the Contractor on or about the Effective Date) and in particular the Contractor shall not:
26.1.1 use the data or information nor reproduce the data or information in whole or in part in any form except as may be required by this Contract; or
26.1.2 disclose the data or information to any third party or persons not authorised by the Authority to receive it, except with the prior written consent of the Authority; or
26.1.3 alter, delete, add to or otherwise interfere with the data or information (save where expressly required to do so by the terms of this Contract).
26.2 DEFCON 532B (Edn 06/10) is hereby incorporated into this Contract in relation to the Processing (as defined in Section 1 of the DPA) of any Personal Data (save that for the purposes of this Clauses 26.2 and 31.2.2 references to the “Contractor” in DEFCON 532B (Edn 06/10) shall be deemed to be references to the Contractor).

27 Authority Step-in Right

27.1 If the Authority reasonably believes that it needs to take step-in action itself or needs to use a third party in connection with the Services:
27.1.1 because a serious risk exists to the health or safety of persons or property or to the environment; 
27.1.2 because the Contractor fails or is likely to fail to discharge any of its obligations provided in this Contract, including any aspect of Service Provision; and/or

27.1.3 to discharge a statutory duty,
then the Authority shall be entitled to take or procure action in accordance with this Clause 27.

27.2 If any of the matters referred to in Clause 27.1 shall apply and the Authority wishes to take or procure action, the Authority shall serve a notice on the Contractor stating the following:

27.2.1 the action it wishes to take or procure (the Required Action); and

27.2.2 the reason for such action; and

27.2.3 the date it wishes to commence such action; and

27.2.4 the time period which it believes will be necessary for such action; and

27.2.5 to the extent practicable, the effect on the Contractor and its obligation to carry out Service Provision during the period such action is being taken.

27.3 Following the service of such notice under the provisions of Clause 27.2 above, the Authority shall take or procure such action as notified and the Contractor shall give all reasonable assistance to the Authority while it is taking or procuring such action.

27.4 If the Contractor is not in breach of its obligations under this Contract or Clause 27.1.2 does not otherwise apply and the Authority exercises its right to take or procure action in connection with the Project pursuant to this Clause 27, then for so long as, and to the extent that, the action is taken and this prevents the Contractor from providing any part of Service Provision:

27.4.1 the Contractor shall be relieved from his obligations to provide such part of the Services; and

27.4.2 in respect of the period in which the Authority is taking or procuring the Required Action and provided that the Contractor provides the Authority with reasonable assistance, the Service Charges shall continue to be payable, but shall be reduced by an amount equal to savings in direct costs incurred (after taking into account any increased direct costs incurred) as a result of the Contractor being relieved from its obligations to provide such part of the Services.
27.5 If the Contractor is in breach of its obligations under this Contract or Clause 27.1.2 otherwise applies and in consequence the Authority exercises its right to take or procure action in connection with the Project pursuant to this Clause 27:

27.5.1 then for so long as, and to the extent that, the Required Action is taken or procured and this prevents the Contractor from providing Service Provision, the Contractor shall be relieved from its obligations to provide such part of the Services; and

27.5.2 in respect of the period in which the Authority is taking or procuring the Required Action, the Service Charges shall equal the amount the Contractor would receive if it were satisfying all its obligations and providing the Service affected by the Required Action in full over that period, less an amount equal to all the Authority's proper costs of operation in taking or procuring the Required Action.

27.6 The Authority’s Authorised Representative may at any time during the period of the Required Action notify the Contractor’s Authorised Representative that the Authority wishes to cease the Required Action and the date on which it intends to cease the Required Action.

27.7 On receipt of the Authority’s Authorised Representative’s notification pursuant to Clause 27.6, the Parties shall consult with each other as to the method by which the Authority shall cease or procure the cessation of the Required Action.

27.8 On the date on which the Required Action ceases the Contractor shall resume all or part of Service Provision which was the subject of the Required Action.
28 Measures in a Crisis

28.1 If, at any time, the Authority believes, in its sole opinion, that there exist any of the circumstances identified in Clause 28.2, the Authority's Authorised Representative may issue a written notice to the Contractor’s Authorised Representative of such belief.

28.2 The circumstances referred to in Clause 28.1 are where, in view of:

28.2.1 the national interest, the requirements of national security or the occurrence of a state of transition to war, war or other emergency (whether or not involving hostilities); and/or
28.2.2 a request to the Authority by a local authority, public body, or statutory corporation for assistance in relation to the occurrence or possible occurrence of a major accident, crisis or natural disaster; and/or
28.2.3 a request by NATO, the United Nations, the European Union or any other country for support and assistance in relation to international obligations,
it is necessary, appropriate or desirable for the Authority to take all or any of the measures described in this Clause 28.
28.3 Measures in a Crisis shall cease to apply when the Authority's Authorised Representative issues a written notice to that effect to the Contractor's Authorised Representative and thereafter the Contractor shall continue to be bound by the provisions of this Contract.

28.4 If the Authority's Authorised Representative has issued the notice contemplated in Clause 28.1, the Authority's Authorised Representative may require the Contractor, within such period as the Authority's Authorised Representative in its sole discretion specifies (but provided that such period is reasonable taking into account all relevant circumstances), to provide such information in the possession, knowledge or control of the Contractor as the Authority's Authorised Representative may, in its sole discretion, require including information relating to all or any of the following matters:
28.4.1 Service Provision currently being carried out by the Contractor; and/or
28.4.2 Service Provision to be carried out by the Contractor due to commence within a period specified by the Authority; and/or
28.4.3 the Contractor's current deployment of its employees whether inside or outside the Authority Sites; and/or
28.4.4 all supporting equipment and documentation currently held by the Contractor and the location of such equipment and documentation,

and the Contractor shall promptly and diligently comply fully with the requirement to provide such information.

28.5 Upon providing the Authority’s Authorised Representative with the information requested pursuant to Clause 28.4, or upon expiry of the period specified by the Authority for the supply of such information, the Contractor shall, upon being so requested by the Authority's Authorised Representative, discuss in good faith with the Authority's Authorised Representative any matters which the Authority, in its sole opinion, may consider relevant or appropriate to any proposals the Authority may have for the reallocation of priorities for, or for the reorganisation of, Service Provision carried out, or to be carried out, by the Contractor. These shall be in order to deal with the circumstances which gave rise to the issuing of a notice pursuant to Clause 28.1, including the following matters: (a) the revision (including the early completion, suspension or cancellation) of any Service Provision for the Authority; and (b) the immediate implementation of new services, and the Parties shall endeavour, as far as reasonably possible, to reach agreement as a matter of urgency on such matters.

28.6 Notwithstanding any provision to the contrary in this Contract, and notwithstanding that any of the measures described in Clause 28.5 may not have been taken, required to be taken, or have been completed, the Authority may, at any time and in its sole discretion step-in or procure the stepping into this Contract, pursuant to Clause 27.1 and/or the Authority's Authorised Representative may instruct the Contractor:

28.6.1 to accelerate to early completion, to suspend, or to cease permanently, any part of the Services carried out by the Contractor for third parties, to remove (permanently or temporarily) the property of third parties from any Authority Site and to procure that any such action is carried out on terms with such parties which result in the least possible Losses to the Contractor;

28.6.2 to accelerate to early completion or to suspend Service Provision;

28.6.3 to carry out any changes whatsoever to this Contract required by the Authority without reference to Clause 18;

28.6.4 to deploy its employees and any Vessel(s) or rights used in connection with the Vessels or to use, or make available for use by the Authority or as directed by the Authority, all such Vessel(s) or rights in accordance with the Authority's directions,

and the Contractor shall promptly and diligently comply with any instruction issued by the Authority's Authorised Representative referred to in this Clause 28.6.

28.7 If the Authority’s Authorised Representative has instructed the Contractor in accordance with Clause 28.6, then:

28.7.1 for so long as and to the extent that the provisions of Clause 28.5 or any instruction issued by the Authority's Authorised Representative pursuant to Clause 28.6 (MIAC Required Action) prevents the Contractor from providing all or any part of Service Provision, the Contractor shall be relieved from its obligations to provide such part of Service Provision; and
28.7.2 in respect of the period in which the Authority is taking the MIAC Required Action and provided that the Contractor complies with its obligations under Clause 28.5 or Clause 28.6, then in respect of the period in which the Authority is taking the MIAC Required Action and provided that the Contractor provides the Authority with reasonable assistance (such assistance to be at the expense of the Authority to the extent incremental costs are incurred), the Service Charges due from the Authority to the Contractor shall equal the amount the Contractor would receive if it were satisfying all its obligations and providing the Services affected by the MIAC Required Action in full over that period. 
29 Force Majeure Events and Force Majeure Event Termination
29.1 On the occurrence of a Force Majeure Event the Affected Party shall notify the other Party as soon as practicable. The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect.
29.2 As soon as practicable following such notification the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Contract.

29.3 The Parties shall at all times following the occurrence of a Force Majeure Event use all reasonable endeavours to prevent and mitigate the effects of any delay and the Contractor shall at all times during which the Force Majeure Event is subsisting take all steps in accordance with Good Industry Practice to overcome or minimise the consequences of the Force Majeure Event.

29.4 Neither Party shall be entitled to bring a claim for a breach of obligations under this Contract by the other Party or incur any liability to the other Party for any losses or damages incurred by that other Party to the extent a Force Majeure Event occurs and the Affected Party is prevented from carrying out obligations by that Force Majeure Event. Without prejudice to Clauses 29.5, the Authority shall not be entitled to terminate this Contract under Clause 31 to the extent that any event identified in Clause 31.2 arises from a Force Majeure Event.

29.5 Subject to Clause 29.8.1, nothing in Clause 29.4 shall affect the Authority’s entitlement to make Service Failure Deductions in the period during which the Force Majeure Event is subsisting.

29.6 The Affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the Affected Party to be unable to comply with its obligations under this Contract.  Following such notification this Contract shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event.
Termination on the basis of (a) Force Majeure Event(s)

29.7 If no terms pursuant to Clause 29.2 are agreed on or before the date falling [80] Business Days after the date of the commencement of the Force Majeure Event(s) and such Force Majeure Event(s) is/are continuing or its/their consequence remains such that the Affected Party is unable to comply with its obligations under this Contract for a period of more than [120] Business Days, then either Party (the Notifying Party) may give the other Party’s Authorised Representative no less than 20 Business Days’ written notice (such written notice period being the FM Period) that the Notifying Party wishes this Contract to terminate on the basis of the occurrence of such Force Majeure Event(s).

29.8 If the Contractor gives notice to the Authority’s Authorised Representative under Clause 29.7 that the Contractor wishes the Contract to terminate, then the Authority has the option either to accept such termination or to respond in writing on or before the date falling 10 Business Days after the date of its receipt stating that it requires this Contract to continue. If the Authority gives the Contractor such notice of continuance, then:

29.8.1 Clause 29.5 shall cease to apply and the Authority shall pay to the Contractor the Service Charges from the date on which this Contract would have terminated under Clause 29.7, as if the Services were being provided in full (save that, where and to the extent the Contractor’s delivery of any Services is not affected by the Force Majeure Event(s), nothing in this Clause 29.8.1 shall operate to affect the Authority’s entitlement to make Service Failure Deductions in the period during which the Force Majeure Event is subsisting); and

29.8.2 the Contract shall not terminate on the basis of the occurrence of such Force Majeure Event(s).

29.9 If:
29.9.1 the Contractor gives notice to the Authority’s Authorised Representative under Clause 29.7 that the Contractor wishes the Contract to terminate on the basis of the occurrence of such Force Majeure Event(s) and the Authority accepts such termination in writing; or
29.9.2 the Authority gives the Contractor’s Authorised Representative no less than 20 Business Days’ written notice that the Authority wishes this Contract to terminate on the basis of the occurrence of such Force Majeure Event(s),
this Contract shall terminate on such basis at the end of the relevant notice’s FM Period.
30 Termination for Authority Default
30.1 Subject to Clause 30.2, the Contractor shall have the right to terminate this Contract:

30.1.1 on [30] Business Days prior written notice if the Authority fails to pay any undisputed sums due and payable under this Contract on or before the expiration of such notice including any sums agreed or determined to be payable under Clause 12, provided that the Contractor shall not be entitled to serve such notice unless the total sums due and payable by the Authority exceed an amount equalling £[•]; and/or

30.1.2 if any failure by the Authority to comply with its obligations under this Contract causes the Contractor to be unable substantially to comply with its obligations under this Contract for a period exceeding [•], 
each such event being an event of Authority Default. 

Authority Rectification

30.2 The Contractor shall not terminate this Contract pursuant to Clause 30.1 except in compliance with this Clause 30.  The Contractor shall, if it wishes to proceed to terminate this Contract, give notice in writing (a Contractor Rectification Notice) of the relevant event giving grounds to terminate prior to issuing a Termination Notice to the Authority requiring the Authority to make a proposal for rectification thereof.

30.3 If:
30.3.1 no such proposal for rectification is received by the Contractor within 14 days of the date of the Contractor Rectification Notice (or such longer period as may be agreed by the Contractor); or

30.3.2 the proposal made by the Authority is not acceptable to the Contractor (acting reasonably), 

then the Contractor may proceed to terminate this Contract in accordance with Clause 30.1.
30.4 Where a proposal and its associated timetable for rectification is received by the Contractor within 14 days of the date of the Contractor Rectification Notice (or such longer period as may be agreed by the Contractor) and is approved by the Contractor (such proposal including its associated timetable as approved by the Contractor being hereinafter referred to as the Authority Rectification Plan), the Authority shall remedy the default within the period stated in the Authority Rectification Plan (or such longer period as may be agreed by the Contractor).  At the expiry of that period (or other period if agreed) if the Authority has failed to rectify, or cause to be rectified, the default to the reasonable satisfaction of the Contractor, the Contractor may proceed to terminate this Contract by the service of a Termination Notice.

31 Termination for Contractor Default
31.1 Where any of the events described in Clause 31.2 has or have occurred then the Authority may, subject to Clauses 15, 31.3 to 31.5 (inclusive), terminate this Contract by giving a Termination Notice to the Contractor, receiver, administrative receiver, liquidator, or any other person in whom the Contractor’s interest in this Contract may be vested at the relevant time.

31.2 Each of the following events shall entitle the Authority to terminate this Contract by serving a Termination Notice:

31.2.1 a failure by the Contractor to pay any undisputed sum in excess of £[•] (which is or determined to be due and payable by the Contractor to the Authority in accordance with the terms of this Contract) within 30 days after the due date for payment, where such liability remains outstanding once the Authority has exercised its rights of set-off pursuant to Clause 12.18 for a further period of 5 days after the Authority has given notice in writing to the Contractor of the amount outstanding;

31.2.2 if any of the following occur:

31 the Contractor and/or the Indemnifier stop(s) or suspend(s) payment of its or their debts or is/are unable or admit(s) inability to pay its or their debts as they fall due or commence(s) negotiations with one or more of its or their creditors with a view to the general re-adjustment or re-scheduling of all or part of its or their indebtedness or propose(s) any arrangement or composition with or for the benefit of its or their creditors (including any voluntary arrangement pursuant to the provisions of the Insolvency Act 1986) being entered into by or in relation to it or them in circumstances where such arrangement or composition is likely materially to affect its or their ability to perform its obligations under this Contract and/or (as the case may be) the Parent Deed of Indemnity;

31 
a receiver, administrative receiver, liquidator, trustee or other incumbrancer takes possession of or is appointed over the whole or any material part of the Contractor’s and/or the Indemnifier’s assets or any distress, execution or other process being levied or enforced upon the whole or any material part of its and/or their assets, undertaking, rights or revenues (and not being paid or discharged within 14 days or such longer period as is necessary under such distress execution or other process or if it and/or they is/are contesting the same and has/have set aside an amount which will satisfy such distress);

31 the Contractor and/or the Indemnifier cease(s) or threaten(s) to cease to carry on business or the Contractor and/or the Indemnifier transfer(s) or disposes of its/their interest in all or a substantial part of its/their assets (other than for the purpose of a bona fide internal reorganisation or other restructuring);
31 a petition is presented (and not being discharged within 28 days) or resolution is passed or order is made for the administration or the winding up, or dissolution of the Contractor and/or the Indemnifier (other than for the purpose of a bona fide internal reorganisation or amalgamation or other restructuring);
31 if the Contractor and/or the Indemnifier shall suffer any event analogous to any of limbs (a) to (d) (inclusive) in any other jurisdiction in which it or they is/are resident;

31 any failure by the Contractor to perform, keep, observe, meet or comply with any of the terms of this Contract which has or will have a Material Impact upon the Services in the opinion of the Authority;

31 a Persistent Breach occurs;
31 in the event of failure to maintain insurances in accordance with the requirements of Clause 16;

31 in the event of failure to apply the proceeds received from any insurance policy described in Schedule 7 in accordance with the terms of Clause 16;

31 if a material change of ownership as defined in Clause 35 occurs without the prior written consent of the Authority (where the Contractor is required under such provision to obtain such consent and the Authority is entitled to withhold it);

31 if this Contract has been subject to a substantial modification which would have required a new procurement procedure in accordance with regulation 72(9) of the Public Contracts Regulations;

31 the Contractor has, at the date of this Contract or the Effective Date, been in one of the situations referred to in Regulation 57(1) of the Public Contracts Regulations, including as a result of the application of Regulation 57(2) of the Public Contracts Regulations, and should therefore have been excluded from the procurement procedure in relation to the Project;
31 this Contract should not have been awarded to the Contractor in view of a serious infringement of the obligations under the Treaties and the Public Contracts Directive that has been declared by the Court of Justice of the European Union in a procedure under Article 258 of TFEU;
31 any OOTNC arises or has arisen during the Term (subject to Clause 37.5);
31 an event identified in paragraph 17 of DEFCON 532B (Edn 06/10) occurs (subject to paragraphs 18 and 19 of DEFCON 532B (Edn 06/10)); or

31 in the event that in respect of any Relevant Payment Period coinciding with the final month of any Review Period the aggregate value of SFD + PA equals or exceeds 15% of the relevant Unadjusted Gross Charges applicable to such month (ignoring for the purposes of this paragraph any Service Failure(s): either (A) directly caused by the occurrence of a Force Majeure Event or a Relief Event) or (B) the subject of a Dispute until the Dispute is resolved). 

.Contractor Rectification

31.3 The Authority shall not terminate this Contract in the event of a Rectifiable Default except in compliance with this Clause 31.  For the purpose of this Clause 31 a Rectifiable Default means any event identified in [Clause 31.2.2(f) or Clause 31.2.2(p)]. Where a Rectifiable Default has occurred the Authority shall, if it wishes to terminate this Contract, give notice in writing (an Authority Rectification Notice) prior to issuing the Termination Notice to the Contractor, requiring the Contractor to make a proposal acceptable to the Authority for the rectification of the Rectifiable Default within 14 days after the date of the Authority Rectification Notice (or such longer period as may be agreed by the Authority).

31.4 If no such proposal for rectification is received by the Authority within 14 days of the date of the Authority Rectification Notice (or such longer period as may be agreed by the Authority), then the Authority may terminate this Contract.

31.5 Where a proposal for rectification is received by the Authority within 14 days after the date of the Authority Rectification Notice (or such longer period as may be agreed by the Authority) (being hereinafter referred to as the Rectification Plan), the Contractor shall remedy the default within 14 days (or such longer period as may be agreed by the Authority).  At the expiry of that period (or other period if agreed) if the Contractor has failed to rectify, or cause to be rectified, the default to the satisfaction of the Authority, the Authority may proceed to terminate this Contract by the service of a Termination Notice.

Persistent Breach 

31.6 If a particular breach (other than a breach for which Service Failure Deductions have or could have been made) has continued for more than [60] Business Days or occurred more than [3 times in any 3] month period, then the Authority’s Authorised Representative may serve a notice on the Contractor's Authorised Representative:

31.6.1 specifying that it is a formal warning notice; and
31.6.2 giving reasonable details of the breach; and
31.6.3 stating that the breach is a breach which, if it recurs frequently or continues, may result in a termination of this Contract.
31.7 If, following service of such a warning notice the breach specified has continued beyond [30] days or recurred in one or more months within the [six] month period after the date of service, then the Authority's Authorised Representative may serve another notice (a Final Warning Notice) on the Contractor's Authorised Representative:
31.7.1 specifying that it is a Final Warning Notice; and
31.7.2 stating that the breach specified has been the subject of a warning notice served within the six month period prior to the date of service of the Final Warning Notice; and

31.7.3 stating that, if such breach continues for more than [30] days or recurs in one or more months within the six month period after the date of service of the Final Warning Notice, this Contract may be terminated.
31.8 A warning notice may not be served in respect of any incident of breach which has previously been counted in the award of a separate warning notice.
31.9 If the breach continues for more than [30] days or recurs in [one or more months within the six month] period after the date of service of the Final Warning Notice (a Persistent Breach), the Authority's Authorised Representative may, by notice to the Contractor’s Authorised Representative, terminate this Contract on the date falling 20 Business Days after receipt of such notice.

Partial Termination Right

31.10 The Contractor acknowledges the Authority’s right to terminate part, but not the whole, of this Contract pursuant to paragraph 17f. of DEFCON 532B (Edn 06/10). If the Authority exercises such right, the Service Charges shall be proportionately reduced to reflect the impact of such termination on Service Provision. 

32 Termination for Prohibited Acts

32.1 For the purposes of this Clause 32 sub-contractor means a sub-contractor to the Contractor, a sub-contractor of a sub-contractor to the Contractor, and any other sub-contractor of whatever tier involved in Service Provision.
32.2 If the Authority wishes to terminate this Contract because the Contractor or any sub-contractor (or anyone employed by or acting on behalf of any of them) or any of its or their agents or shareholders commits any Prohibited Act, the Authority shall serve a Termination Notice on the Contractor's Authorised Representative stating:
32.2.1 the nature of the Prohibited Act unless, in the case of a Breach of Security, a Senior Civil Servant in its absolute discretion considers that disclosure of the nature of the Breach of Security is not in the interests of national security; and
32.2.2 the identity of the party whom the Authority believes has committed the Prohibited Act; and
32.2.3 the date on which this Contract shall terminate in accordance with Clauses 32.3 to 32.8 (inclusive).

32.3 In this Clause 32, the expression "not acting independently of" (when used in relation to the Contractor or a sub-contractor (of whatever tier)) means and shall be construed as acting with the authority of or knowledge of any one or more of the directors of the Contractor or the sub-contractor (as the case may be).

32.4 Notwithstanding Clauses 32.5 to 32.7 (inclusive), if a Prohibited Act is committed by the Contractor or by an employee of the Contractor not acting independently of the Contractor, then the Authority may terminate this Contract by the Authority's Authorised Representative giving notice to the Contractor.
32.5 If the Prohibited Act is committed by an employee of the Contractor acting independently of the Contractor, then the Authority may notify the Contractor's Authorised Representative of termination and this Contract shall terminate, unless within [20] Business Days of receipt of such notice the Contractor terminates the employee's employment and (if necessary) procures the performance of such part of Service Provision by another person.

32.6 If the Prohibited Act is committed by a sub-contractor (of whatever tier) or by an employee of such person not acting independently of that sub-contractor, then the Authority's Authorised Representative may notify the Contractor of termination and this Contract shall terminate, unless within [20] Business Days of receipt of such notice the Contractor terminates the relevant appointment and procures the performance of such part of Service Provision by another person.

32.7 If the Prohibited Act is committed by an employee of a sub-contractor (or whatever tier) acting independently of that person, then the Authority may notify the Contractor of termination and this Contract shall terminate, unless within [20] Business Days of receipt of such notice the sub-contractor terminates the employee’s employment and (if necessary) procures the performance of such part of Service Provision by another person.

32.8 If the Prohibited Act is committed by any other persons not specified in Clauses 32.5 to 32.7 (inclusive), the Authority’s Authorised Representative may notify the Contractor’s Authorised Representative of termination and this Contract may terminate, unless within [20] Business Days of receipt of such notice the Contractor procures the termination of such person’s employment and of the appointment of their employer (where not employed by the Contractor or any of the sub-contractors) and (if necessary) procures the performance of such part of Service Provision by another person.

33 Authority Voluntary Termination Right
33.1 Without prejudice to its rights provided in Clauses 31 and 32 to terminate this Contract, the Authority may terminate this Contract at any time by giving to the Contractor at least six (6) months’ prior written notice (the Voluntary Termination Notice). Upon the expiry of such notice this Contract shall terminate.

33.2 In the event that the Authority issues the Voluntary Termination Notice to the Contractor in accordance with Clause 33.1, the Authority may at any time before the expiry of such notice:
33.2.1 direct the Contractor, where performance of any Service Provision has/have not been commenced, to refrain from commencing performance of such provision;

33.2.2 direct the Contractor to accelerate and/or complete in accordance with this Contract any or all of Service Provision; and/or
33.2.3 direct the Contract to terminate on the best possible terms any sub-contracts entered into in connection with the Project,
and the Contractor shall discharge any such direction(s).
34 Compensation on Termination and Termination / Expiry Consequences
34.1 Each Party (the Paying Party) shall (in the case of this Contract expiring in accordance with its terms) on or prior to the Expiry Date or (in the case of this Contract terminating early in accordance with its terms) on or prior to the Termination Date pay to the other any amount(s) due and owing, but unpaid, by (or unrecovered from) the Paying Party to the other pursuant to this Contract and in connection with such termination discharge its respective liabilities and obligations under Schedule 9.

34.2 If the Contractor terminates this Contract in accordance with Clause 30 or the Authority exercises its right under Clause 33 (such termination on either such basis being the Relevant Termination), the Authority shall on or prior to the Termination Date pay to the Contractor an amount calculated in accordance with the following formula:
A minus B
Where: 

A = the sum of (i) and (ii) immediately below (without double counting):
(i) Loss of Profit (as defined below); and
(ii) costs (excluding, for the avoidance of doubt, any amount or amounts payable by the Contractor pursuant to Schedule 4, Schedule 5 or Schedule 9) which have been or shall be reasonably and properly incurred by the Contractor as a direct result of the termination of any Sub-Contract as a direct result of the Relevant Termination, but only to the extent that: 

1) the costs are incurred in connection with the Project and in respect of Service Provision; 

1) the costs are incurred under arrangements and/or contracts that are consistent with terms that have been entered into in the ordinary course of business and on reasonable commercial terms; and
1) the Contractor and the relevant Sub-Contractor has each used its reasonable endeavours to minimise and mitigate the costs,  
such loss and costs not exceeding £[•] in aggregate; 

B = any amount(s) due and owing, but remaining unpaid, by the Contractor to the Authority pursuant to this Contract (including Schedule 4, Schedule 5 and Schedule 9); and
Loss of Profit means for the remaining period commencing on the Termination Date and expiring on the Expiry Date an amount equal to [•]% of the amount shown in respect of that period in that part of the Financial Model entitled [•]. 

34.3 If the Authority terminates this Contract in accordance with Clause 31 or for a Prohibited Act, the Contractor shall on or prior to the Termination Date pay to the Authority an amount calculated in accordance with the following formula:
C plus D
Where:
C = the aggregate of any and all Transfer Costs; and
D = any amount(s) due and owing, but remaining unpaid, by the Contractor to the Authority pursuant to this Contract (including Schedule 4, Schedule 5 and Schedule 9).
34.4 If this Contract terminates in accordance with Clause 29 on the basis of the occurrence of one or more Force Majeure Event(s), subject to Clause 34.6 and without prejudice to the operation of Clause 34.1, Schedule 4, Schedule 5 and Schedule 9, neither Party shall owe any amount by way of compensation or otherwise to the other in connection with the termination of this Contract on such basis.

34.5 Any payment of compensation pursuant to Clause 34.1 shall be in full satisfaction of any claim which can be made against the Authority by the Contractor in relation to the termination of this Contract for Authority Default or on the basis of the Authority’s exercise of its right to terminate this Contract early pursuant to Clause 33. The compensation payable under Clause 34.1 shall be the sole remedy of the Contractor against the Authority in respect of termination of this Contract in relation to the termination of this Contract for Authority Default or on the basis of the Authority’s exercise of its right to terminate this Contract early pursuant to Clause 33.
34.6 Termination or expiry of this Contract shall:

34.6.1 be without prejudice to any accrued rights, obligations or liabilities under this Contract as at the date of termination or expiry of this Contract; and
34.6.2 not affect [•] or the continuing rights and obligations of the Contractor and the Authority under any provision of this Contract (including under Schedule 4, Schedule 5 and Schedule 9) which is expressed to survive termination or which is required to give effect to such termination or the consequences of such termination.
34.7 Without prejudice to the Contractor’s obligations provided in Part 2 of Schedule 4 and Schedule 5, on termination or expiry of this Contract the Contractor shall procure that:
34.7.1 all Project Records and Authority Data; and
34.7.2 all other data and other material belonging to the Authority and all media of any nature containing information and data belonging to the Authority,
shall be delivered to the Authority forthwith and the Contractor's Authorised Representative shall certify full compliance with this Clause 34.7.
35 Disposal of Rights and Change of Control

35.1 The Contractor shall not, without the prior written consent of the Authority, give, bargain, sell, assign, novate or otherwise dispose of this Contract or any part thereof, the Contractor Chartered Authority Vessels or any of them or the benefit or advantage of this Contract or any part thereof or Contractor Chartered Authority Vessels or any part of (or any equipment on board) any such vessel, in any case without the prior written consent of the Authority.

35.2 The Authority may assign, novate or otherwise dispose of any or all of its rights and obligations under the Contract and any associated licences to:

35.2.1 another Contracting Authority;
35.2.2 any body or bodies engaged by the Authority to perform any or all of its functions, responsibilities and/or duties on behalf of the Authority; or

35.2.3 any other person with the prior written consent (not to be unreasonably withheld or delayed) of the Contractor.

35.3 The Contractor shall inform the Authority immediately of any proposed material change in the ownership of the Contractor or Indemnifier, a material change in such ownership meaning a change in the beneficial ownership of [•]% or more of the Contractor’s or (as the case may be) Indemnifier’s issued share capital or a change in control of any Shareholder or any Holding Company of any Shareholder in the Contractor or (as the case may be) Indemnifier where such Shareholder holds [•]% or more of the Contractor’s issued share capital or any change in control of the Indemnifier. Change of control of any such Shareholder, any Holding Company of any such Shareholder or Indemnifier means an event where any single person or group of persons acting in concert (within the meaning of the City Code on Take-overs and Mergers as in force at the date hereof) acquires or ceases to have, in respect of such Shareholder, Holding Company of such Shareholder or Indemnifier:
35.3.1 a majority of the voting rights in it; or

35.3.2 the right to appoint or remove a majority of its board of directors; or

35.3.3 control alone or pursuant to an agreement with other shareholders or members, of a majority of the voting rights in it. 
35.4 The Contractor shall obtain the Authority’s approval prior to any material change of ownership of the Contractor or Indemnifier which may only be withheld if a Senior Civil Servant notifies the Contractor in writing that such change of control is not in the national interest, including contrary to the defence or security interests of the United Kingdom.
36 Third Party Revenue Projects

36.1 The Contractor shall not enter into any Third Party Revenue Project without the prior approval in writing of the Authority.

36.2 The Contractor shall have no recourse to the Authority and shall accept all risks, associated with Third Party Revenue Projects, including commercial viability, risks to the Authority’s property or personnel or risks to third party property or personnel.
36.3 The carrying out of Third Party Revenue Projects shall be subject to the rights of the Authority provided in Clauses 27 and 28.
Implementation of Third Party Revenue Projects

36.4 For each and any Third Party Revenue Project the Contractor shall ensure that:

36.4.1 the subjects and aims of the Third Party Revenue Project will not bring the Authority into disrepute;

36.4.2 the Third Party Revenue Project will not prejudice the performance of this Contract or the Contractor's ability to provide any Approved Additional Service or Approved Additional Services to the Authority under the terms of this Contract;

36.4.3 where appropriate, it has obtained the express approval, in writing, of any holder of any relevant intellectual property rights before using for that Third Party Revenue Project any information or material provided by the Authority for the purposes of the delivery of the Services in accordance with this Contract; and
36.4.4 the price payable represents a genuine, arm’s length valuation as a minimum commensurate with commercial terms available elsewhere for the performance of the services under that project.

36.5 At the request of the Authority, the Contractor shall make known any information that the Authority may require in relation to a Third Party Revenue Project, including, but not limited to:

36.5.1 the customer name;

36.5.2 the customer requirement;

36.5.3 the relevant contract value and associated payment terms;

36.5.4 date of delivery;

36.5.5 any intellectual property rights required to perform the relevant contract;
36.5.6 the nature and extent of the use of any Vessel(s), including the identity of the Vessel(s) to be used, and the location of its or their use, in connection with such project; and
36.5.7 copies of agreements with third parties.

36.6 The Contractor shall arrange for appropriate insurance in the joint names of the Authority and the Contractor, the cost of which shall not be passed on to the Authority, so as to provide an indemnity to the Authority against any claims that may arise from Third Party Revenue Project customers or in any other way from the performance by the Contractor of the relevant Third Party Revenue Project. The Authority accepts no liability whatsoever in respect of any claims against the Contractor, howsoever arising, which occur as a consequence of the Contractor's Third Party Revenue Projects except to the extent that any such claim is due to the negligence of the Authority, and this shall be made clear to the Contractor's Third Party Revenue Project customers prior to any agreement being reached that the foregoing applies.

Income Sharing
36.7 The Service Charges shall be reduced from and including the Service Commencement Date for any third Relevant Payment Period or the Term’s final Relevant Payment Period (the Income Payment Period) by an amount equal to 60% of the difference between the gross selling price (being the price for which the Contractor invoices his customer prior to the application of VAT) and such allowable expenses wholly, exclusively and necessarily attributable to the Third Party Revenue Project (such expenses to be prior approved in writing by the Authority).

36.8 The actual reduction in the Service Charges may be verified by reference to the Contractor’s audited and agreed certified cost and income statements and the Contractor shall submit to the Authority’s commercial staff no later than [3] months after the end of the Contract Year in question an interim certified cost and income statement. 
Open Book Accounting and Rights of Audit

36.9 Without prejudice to Clause 13, the Contractor shall provide such further Data as may be available from its normal accounting procedures, together with any supplementary information, which the Authority may reasonably require for the purpose of determining the reduction in the Service Charges as a consequence of the carrying out of Third Party Revenue Projects.
36.10 The reporting of any information which appears to show that any Third Party Revenue Project is unprofitable shall not provide a justification for the re-negotiation of the Service Charges.

36.11 The Authority shall have the right to audit the costs of and income from any Third Party Revenue Projects. For this purpose, the Contractor shall allow the Authority’s representative unhindered access to its cost recording and accounting system and such assistance as necessary. Following such audit, any errors found in cost bookings and allocation will be adjusted accordingly and the Authority shall be entitled to recover any amount it is entitled to claim as a result of such audit as an additional amount to any amount otherwise due in relation to the next immediately following Income Payment Period or where any such audit occurs after the Term’s final Relevant Payment Period as a debt at the end of the Term. Adjustments made shall be binding on both Parties.

37 Tax Compliance

37.1 If, at any point during the Term, an occasion of tax non-compliance (an OOTNC) occurs, the Contractor shall: 

37.1.1 notify the Authority in writing of such fact within 5 Business Days after its occurrence; and

37.1.2 promptly provide to the Authority:

37 details of the steps which the Contractor is taking to address the OOTNC and to prevent the same from recurring, together with any mitigating factors that it considers relevant; and 

37 such other information in relation to the OOTNC as the Authority may reasonably require.

37.2 For the avoidance of doubt, the obligation at Clause 37.1 also applies to OOTNC in non-UK jurisdictions.  If the OOTNC occurred in non-UK jurisdictions, the notification must be accompanied by a full explanation of the OOTNC and any relevant tax laws and administrative provisions so the Authority can understand the nature and seriousness of the OOTNC.

37.3 Promptly upon a request by the Authority, the Contractor shall supply to the Authority a certificate signed by two of its directors or senior officers on its behalf certifying that no OOTNC is continuing or, if a OOTNC is continuing, specifying the OOTNC and the steps, if applicable, being taken to remedy it.  This should include any mitigating factors that the Contractor considers relevant.

37.4 Where any OOTNC arises during the Term, the Authority shall be entitled, subject to Clause 37.5, to terminate this Contract in accordance with Clause 31.

37.5 In exercising its rights or remedies under this Clause 37, the Authority shall:

37.5.1 act in a reasonable and proportionate manner taking into account, amongst other things:

37 the gravity and duration of the OOTNC and any sanctions imposed by a court or tribunal; and

37 any remedial action taken by the Contractor to prevent reoccurrence of the OOTNC; and
37.5.2 seriously consider, where appropriate, action other than termination of this Contract to deal with the OOTNC.

38 Non-solicitation
38.1 Neither Party shall (except with the prior written consent of the other) during the Term[, and for a period of one year thereafter,] solicit the services of any senior staff of the other Party who have been engaged in the provision of the Project or the management of this Contract or any significant part thereof either as principal, agent, employee, independent contractor or in any other form of employment or engagement other than by means of a national advertising campaign open to all-comers and not specifically targeted at such staff of the other Party.
39 Waiver
39.1 No failure or delay by either Party to exercise any right or remedy provided under this Contract or by Law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.
39.2 In particular, but without limitation to the generality of the foregoing, any prior acceptance or approval communicated by the Authority to the Contractor in respect of the Project or any omission on the part of the Authority to communicate such prior acceptance or approval shall not relieve the Contractor of its obligations to deliver the Project in accordance with the provisions of this Contract.
40 Other Agreements

40.1 If the Contractor shall enter into any other agreement with the Authority relating in any way to the subject matter of this Contract, then no breach by the Authority of that other agreement nor any other act or omission nor any written or oral statement nor any representation whatsoever of or by the Authority, its servants or agents or other contractors relating to or connected with any other agreement as aforesaid shall, regardless of any negligence on its or their part:

40.1.1 give the Contractor any right under this Contract to additional payment or damages or any other relief or remedy whatsoever against the Authority; or
40.1.2 affect, modify, reduce or extinguish either the obligations of the Contractor or the rights or remedies of the Authority under this Contract; or

40.1.3 be taken to amend, add to, delete or waive any term or Clause of this Contract.

41 Rights and remedies
41.1 Except as expressly provided in this Contract and subject to Clause 41.2, the rights and remedies provided under this Contract are in addition to, and not exclusive of, any rights or remedies provided by Law.
41.2 Notwithstanding any other provision of this Contract, this Contract shall only terminate in accordance with the express provisions of this Contract.
41.3 Nothing in this Contract shall operate to limit or exclude either Party’s liability for:

41.3.1 death or personal injury caused by its negligence, or the negligence of its employees, agents or (if such Party is the Contractor) Sub-Contractors;

41.3.2 fraud or fraudulent misrepresentation;

41.3.3 breach of the terms implied by section 2 of the Supply of Goods and Services Act 1982; or

41.3.4 breach of the terms implied by section 12 of the Sale of Goods Act 1979.
42 No Recourse to Public Funds

42.1 The Contractor shall at all times perform its obligations under this Contract at its own risk and without recourse to any Government Entity or other public funds or guarantees now or in the future, save as contemplated by Clause 42.2 or elsewhere in this Contract or with the prior written approval of the Authority.

42.2 Subject to Clause 42.3, the Contractor confirms that it has not applied and has no intention (as at the Effective Date and/or as at the Service Commencement Date) of applying for any Government Entity or European Union grants or funding or any other public funds or guarantees for the purpose of performing its obligations under this Contract. If the Contractor is or becomes entitled to apply for any such grants or funding in relation to the carrying out of any of the Services the Contractor shall inform the Authority and obtain its consent before submitting the relevant application. The Authority’s consent to the Contractor’s application will be given on condition that, should the Contractor receive any such grant or funding the payments made by the Authority to the Contractor in accordance with this Contract will be reduced by the amount of the grant or funding.

42.3 The provisions of Clause 42.2 shall not apply to any grants or funding which may be or become available in relation to land or building.
43 Severance
43.1 If any provision or part-provision of this Contract is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted. Any modification to or deletion of a provision or part-provision under this clause shall not affect the validity and enforceability of the rest of this Contract.
43.2 If either Party gives notice to the other of the possibility that any provision or part-provision of this Contract is invalid, illegal or unenforceable, the Parties shall negotiate in good faith to amend such provision so that, as amended, it is legal, valid and enforceable, and, to the greatest extent possible, achieves the intended commercial result of the original provision.
44 No partnership or agency
44.1 Nothing in this Contract is intended to, or shall be deemed to, establish any partnership or joint venture between the Parties, constitute either Party the agent of the other Party, or authorise either Party to make or enter into any commitments for or on behalf of the other Party.
44.2 Each Party confirms it is acting on its own behalf and not for the benefit of any other person.
45 Currency
All sums payable by either Party under this Contract shall be paid in Pounds Sterling.
46 Third party rights
46.1 The Authority’s employees, agents and contractors may enforce Clauses 17.2, 17.3 17.4 and 17.6 subject to and in accordance with their respective terms, this Contract and the Contracts (Rights of Third Parties) Act 1999. The Previous Contractor may enforce the terms of paragraphs 4 and 5 of Schedule 8, Part 1 subject to and in accordance with their provisions, this Contract and the Contracts (Rights of Third Parties) Act 1999. A New Provider may enforce Schedule 8, Part 2 subject to and in accordance with their provisions, this Contract and the Contracts (Rights of Third Parties) Act 1999.
46.2 Except as provided in Clause 46.1, no term of this Contract is intended to confer a benefit on, or to be enforceable by, any person who is not a Party.
46.3 Notwithstanding Clause 46.1, it is expressly agreed that the Parties may by agreement rescind or vary this Contract or any term of this Contract (including Clause 17, paragraphs 4 and 5 of Schedule 9 Part 1 and Schedule 9 Part 2) without the consent of any person who has a right to enforce this Contract or the term in question, notwithstanding that such rescission or variation may extinguish or alter that person's entitlement under that right.
47 Notices
47.1 A notice given to a Party under or in connection with this Contract shall be in writing and sent to the Party at the address or DX number or to the fax number given in this Contract or as otherwise notified in writing to the other Party.
47.2 The following table sets out methods by which a notice may be sent and, if sent by that method, the corresponding deemed delivery date and time:
	Delivery method
	Deemed delivery date and time

	Delivery by hand
	On signature of a delivery receipt. 

	Pre-paid first class post 
	9.00 am on the second Business Day after posting.

	Fax or email
	At the time of transmission.

	Document exchange (DX)
	9.00 am on the second Business Day after being put into the DX.


47.3 For the purpose of Clause 47.2 and calculating deemed receipt:
47.3.1 all references to time are to local time in the place of deemed receipt; and
47.3.2 if deemed receipt would occur in the place of deemed receipt on a day which is not a Business Day, deemed receipt is deemed to take place at 9.00 am on the immediately following Business Day.
47.4 This Clause 47 does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
47.5 A Critical Notice given under this Contract is not valid, if sent by email. For the purposes of this Clause 47 a Critical Notice means any notice:

47.5.1 served by either Party on the other purporting to exercise rights under this Contract to terminate this Contract in accordance with its terms or claim any amount under or pursuant to its terms; or
47.5.2 constituting a warning notice or Final Warning Notice under (respectively) Clauses 31.6 or 31.7.
48 Entire agreement
48.1 This Contract constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
48.2 Each Party acknowledges that in entering into this Contract it does not rely on, and shall have no remedies in respect of, any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this Contract.
48.3 Each Party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in this Contract.
48.4 Nothing in this Clause 48 shall limit or exclude any liability for fraud.
49 Governing law
49.1 This Contract and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
50 Jurisdiction
50.1 Subject to the operation of Clause 19, each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this Contract or its subject matter or formation (including non-contractual disputes or claims).
51 Counterparts
51.1 This Contract may be executed in any number of counterparts, each of which when executed and delivered shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.
51.2 No counterpart shall be effective until each Party has executed at least one counterpart.
52 Inadequacy of damages
Without prejudice to any other rights or remedies that the Authority may have, the Contractor acknowledges and agrees that damages alone would not be an adequate remedy for any breach of the terms of this Contract by the Contractor. Accordingly, the Authority shall be entitled to the remedies of injunction, specific performance or other equitable relief for any threatened or actual breach of the terms of this Contract.
53 Announcements
No Party shall make, or permit any person to make, any public announcement concerning this Contract without the prior written consent of the other Parties (such consent not to be unreasonably withheld or delayed), except as required by law, any governmental or regulatory authority (including, without limitation, any relevant securities exchange), any court or other authority of competent jurisdiction.
54 Costs
Except as expressly provided in this Contract, each Party shall pay its own costs incurred in connection with the negotiation, preparation, execution and registration of this Contract and any documents referred to in it.
55 Variation
No variation of this Contract shall be effective unless it is in writing and signed by the Parties (or their authorised representatives).
56 Language
56.1 This Contract is drafted in the English language. If this Contract is translated into any other language, the English language version shall prevail.
56.2 Any notice given under or in connection with this Contract shall be in the English language. All other documents provided under or in connection with this Contract shall be in the English language, or accompanied by a certified English translation. If such document is translated into any other language, the English language version shall prevail, unless the document is a constitutional, statutory or other official document.
57 Further assurance
At its own expense, each Party shall, and shall use all reasonable endeavours to procure that any necessary third party shall, promptly execute and deliver such documents and perform such acts as may reasonably be required for the purpose of giving full effect to this Contract.
This Contract has been entered into on the date stated at the beginning of it.
Schedule 1 Parent Deed of Indemnity
THIS DEED OF GUARANTEE AND INDEMNITY GIVEN BY A PARENT COMPANY IN RESPECT OF A SUBSIDIARY

is made the [•] day of [•] 20[•]

BETWEEN:

(1) 
[•] [[a company incorporated in England and Wales with number [•] whose registered office is at [•]] or [a company incorporated under the laws of [insert country] registered in [insert country] with number [•] at [insert place of registration] whose principal office is at [ ]] (the Guarantor); in favour of

(2)
THE SECRETARY OF STATE FOR DEFENCE (the Authority)

WHEREAS:

(A)
The Authority proposes to award contract number [•] (the “Contract”)) to [insert contractor’s full corporate name] [insert company registration number] whose registered office is at [insert details] (the Contractor).

(B)
It is a condition precedent of the Authority entering into the Contract with the Contractor that the Guarantor must first execute and deliver this Deed of Guarantee and Indemnity to the Authority.

Now in consideration of the Authority entering into the Contract, the Guarantor hereby irrevocably and unconditionally agrees with the Authority as follows:

1.
The Guarantor shall provide all resources and facilities whether financial or otherwise to enable the Contractor duly to fulfil its obligations in and arising from the Contract subsisting between the Authority and the Contractor at the date of this deed or which shall be entered into at any time after the date of this deed between the Authority and the Contractor (the Indemnified Obligations);

2.
If:

a)
the Contractor shall fail in any respect duly to perform and observe, or shall otherwise be in breach of, any of the Indemnified Obligations; or

b)
any of the Indemnified Obligations are or become void, voidable, unenforceable or otherwise ineffective; or

c)
the Contract is terminated owing to a breach or an event of default on the part of the Contractor; or

d)
a receiver, administrative receiver, administrator, liquidator or similar officer is appointed over any or all of the Contractor's undertaking or assets;

then, forthwith on demand from the Authority the Guarantor shall, as a primary obligation, indemnify the Authority against all losses, claims, liabilities, damages, expenses and costs which may be incurred, met or suffered by the Authority and which arise from or in connection with (whether directly or indirectly) any such matters save that, subject to the other provisions of this deed, the liability of the Guarantor under this clause shall not exceed the liability of the Contractor to the Authority under the Contract.

3. 
The Guarantor irrevocably and unconditionally undertakes that all sums received or recovered by the Authority:

a) 
by way of dividend, composition or payment arising from the liquidation, bankruptcy or otherwise of the Contractor may be taken and applied by the Authority in part satisfaction of the losses, claims, liabilities, damages, expenses and costs referred to in paragraph 2 above, and the Guarantor’s obligations under this deed shall stand good in respect of the balance;

b) 
under this deed, may be credited to a suspense account and held in such account for so long as the Authority thinks fit pending the application of such monies towards the payment of the Indemnified Obligations;

c) 
from the Contractor in respect of any of the Indemnified Obligations, may be applied by the Authority in any manner and in any order towards any debts owed by the Contractor to the Authority (whether or not relating to the Indemnified Obligations) as the Authority may determine (notwithstanding any appropriation or purported appropriation by any person);

4. 
The Guarantor shall have no right to be subrogated to the Authority and shall not make any claim against the Contractor (unless instructed so to do by the Authority, in which event the Guarantor shall make such a claim) in respect of the Guarantor’s performance under this deed, until the Authority has received payment in full of its claim against the Contractor;

5.
This deed shall not be affected by any insolvency (including, without limitation, winding up, administration, receivership or administrative receivership), amalgamation, reconstruction, change of name, ownership, control or status or any legal limitation relating to, by or of the Contractor or any other person or, where the Contractor is a partnership, by any change in the partners;

6.
The Guarantor shall not be discharged or released from its obligations under this deed:

a)
by any arrangement or agreement made between the Authority and the Contractor or a receiver, administrative receiver, administrator, liquidator or similar officer of the Contractor: or

b)
by any renegotiation, substitution, alteration, amendment or variation (however fundamental) and whether or not to the Guarantor’s disadvantage, to or of, the obligations imposed upon the Contractor or any other person; or

c)
by any forbearance granted by the Authority to the Contractor or any other person as to payment, time, performance or otherwise; or

d)
by any release or variation (however fundamental) of, any invalidity in, or any failure to take, perfect or enforce any other indemnity, guarantee or security in respect of the obligations to which this deed relates; or

e)
by any other matter or thing which but for this provision might exonerate the Guarantor and this notwithstanding that such arrangement, agreement, renegotiation, substitution, alteration, amendment, variation, forbearance, matter or thing may have been made, granted or happened without the Guarantor’s knowledge or assent;

7.
No failure to exercise or any delay in exercising on the Authority’s part any right or remedy under this deed or under the Contract or any other agreement shall operate as a waiver of such right or remedy;

8.
Any certificate or determination by the Authority of the amount due under this deed or under the Contract shall be, in the absence of manifest error, conclusive evidence of the matters to which it relates;

9.
No settlement or discharge between the Authority and the Guarantor or the Contractor shall be effective if any payment to the Authority in respect of the Contractor's or the Guarantor’s obligations to the Authority is avoided or reduced by virtue of any provisions or enactments relating to bankruptcy, insolvency, liquidation or similar laws of general application from time to time and if such payment is so avoided or reduced, the Authority shall be entitled to recover from the Guarantor  the amount of such payment as if such settlement or discharge had not occurred;

10.
The Authority shall not be obliged, before exercising any of its rights under this deed, to take any action against, or make any demand from, the Contractor or any other person;

11.
The Guarantor’s obligations under this deed are continuing obligations and shall not be considered satisfied, settled or terminated by the Authority giving any approvals, or taking delivery of any goods, or accepting any performance under the contract and no single, cumulative or partial exercise by the Authority of any right or remedy under or arising from this deed shall prevent any further exercise;

12.
All payments under this deed shall be made without set-off, counter-claim or other deduction;

13.
The Guarantor shall be bound by all court judgments or arbitration awards relating to the contract or any dispute or matter between the Authority and the Contractor;

14.
This deed shall be governed by and construed in accordance with English law.  The parties irrevocably submit to English jurisdiction to the exclusion of all foreign jurisdiction, save that foreign jurisdictions may apply solely for the purposes of giving effect to this paragraph and for the enforcement of any judgment, order or award given under English jurisdiction.

[The following clause should only be used where the Guarantor is a company incorporated outside of England and Wales]

15.
The Guarantor irrevocably appoints Messrs [insert name and address of firm of Solicitors in England or Wales], Solicitors as its agents to accept on its behalf service of all process and other documents of whatever description to be served on the Guarantor in connection with this Deed or any related matter.

Delivered as a deed on the date of this document.


Executed as a deed by [insert corporate name].

in the presence of

 ........................................................... Director

........................................................... Director or Company Secretary

Schedule 2 Schedule of Requirements
[SEE SEPARATE DOCUMENT]
Schedule 3 Contractor’s Solution

Schedule 4 Contractor Chartered Authority Vessels
Part 1 Authority Vessels

Part 1: MASC Vessels

	No.
	Vessel Description
	Builder
	Name

	1
	27 metre monohull air support craft
	FBM Babcock Marine Limited
	SMIT Dart

	2
	27 metre monohull air support craft
	FBM Babcock Marine Limited
	SMIT Dee

	3
	27 metre monohull air support craft
	FBM Babcock Marine Limited
	SMIT Don

	4
	27 metre monohull air support craft
	FBM Babcock Marine Limited
	SMIT Spey

	5
	27 metre monohull air support craft
	FBM Babcock Marine Limited
	SMIT Yare


Part 2: Patrol Vessels

	No.
	Vessel Description
	Builder
	Name

	6
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Cerne

	7
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Frome

	8
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Merrion

	9
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Neyland

	10
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Penally

	11
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Romney

	12
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Rother

	13
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Stour

	14
	11.35 metre high speed motor boat
	Maritime Partner AS
	SMIT Way

	
	

	
	

	
	


Part 2 Charter 
1. Authority Vessels - Charter
1.1. The Authority agrees to let and the Contractor has agreed to hire each Contractor Chartered Authority Vessel with effect from and including its respective Appointed Delivery Date until its respective Appointed Redelivery Date (such period in respect of each Contractor Chartered Authority Vessel being the Charter Period) on and subject to the terms of this Schedule 4.
2. Delivery

2.1. Each Contractor Chartered Authority Vessel shall be delivered by the Authority and taken over by the Contractor at the port or place agreed between the Parties accordance with Clause 11.7 on the Appointed Delivery Date.

2.2. The delivery of each Contractor Chartered Authority Vessel by the Authority and the taking over of each Contractor Chartered Authority Vessel by the Contractor shall constitute a full performance by the Authority of all the Authority’ obligations under this paragraph 2.

2.3. The Contractor acknowledges and agrees that:

2.3.1. the Authority does not make nor has it made or given nor shall it be deemed to have made or given any term, condition, representation, warranty or covenant, express or implied (whether statutory or otherwise), as to the suitability, capacity, age, state, value, quality, durability, condition, appearance, finish, safety, design, construction, operation, performance, seaworthiness, manning, description, merchantability, fitness for use or purpose or any particular use or purpose or suitability of the Contractor Chartered Authority Vessels, as to the absence of latent or other defects, whether or not discoverable, as to the absence of any infringement of any patent, trademark or copyright, as to title of the Contractor Chartered Authority Vessels or any other representation or warranty whatsoever, express or implied, with respect to the Contractor Chartered Authority Vessels, all of which are hereby excluded; and

2.3.2. the Contractor is taking the Contractor Chartered Authority Vessels for the purposes of, and in connection with, the Services, Third Party Revenue Projects and this Contract on an “as is, where is, and with all faults” basis.

2.4. The Authority shall be under no obligation to provide to the Contractor or to any other person any replacement for the Contractor Chartered Authority Vessels (or any part thereof) during any period when any of the Contractor Chartered Authority Vessels is unavailable for use for any reason whatever.

3. Restrictions

3.1. The Contractor undertakes to:

3.1.1. use and operate the Contractor Chartered Authority Vessels solely for the purposes of providing the Services and/or any Third Party Revenue Project approved in writing by the Authority pursuant to Clause 36.1;

3.1.2. ensure that in all respects all Contractor Chartered Authority Vessels will be operated in a manner which complies with all applicable Law and all such regulations or orders as may relate to the customs, transportation, handling, safety and labour regulations applicable in each case to the Contractor Chartered Authority Vessels, the Contractor and/or any of its delegates in each case to the extent that non-compliance with the foregoing would expose the Authority to the risk of any liability or expose any of the Contractor Chartered Authority Vessels to any risk of arrest, detention or sale;

3.1.3. operate and employ such Vessels at all times in accordance with good operating practice; and

3.1.4. without limitation to the foregoing, maintain all such records, logs, manuals, technical data and other materials and documents which are required to be maintained in respect of each of the Contractor Chartered Authority Vessels to comply with any applicable Laws or the requirements of the relevant classification society and keep accurate, complete and up to date logs and records of all voyages made by the Contractor Chartered Authority Vessels and of all maintenance, repairs, modifications and additions to the Contractor Chartered Authority Vessels and, on reasonable advance notice from the Authority, permit the Authority or its representatives at any time to examine and take copies of such logs and records and other records.

4. Surveys on Delivery and Redelivery and Registration
4.1. The Parties shall each appoint one or more surveyors for the purpose of determining and agreeing in writing the condition of each Contractor Chartered Authority Vessel (and cataloguing, and agreeing the condition of, any and all Vessel Equipment related to such vessels) at the time of delivery and redelivery hereunder. In respect of each Contractor Chartered Authority Vessel: 

4.1.1. the Authority shall bear all expenses of the on-hire survey, including loss of time, if any; and

4.1.2. the Contractor shall bear all expenses of the off-hire survey, including loss of time, if any, which shall be conducted in accordance with, and otherwise governed by, paragraph 8.
4.2. The Contractor shall effect the updating of the current registration documents of each Contractor Chartered Authority Vessel, in respect of the transfer of ownership of the vessels to the Authority and any required change of name to each such vessel, on or about its respective Appointed Delivery Date.   

5. Inspection

5.1. The Authority shall have the right at any time after giving reasonable notice to the Contractor to inspect or survey any Contractor Chartered Authority Vessel or instruct a duly authorised surveyor to carry out such survey on the Authority’s behalf:
5.1.1. to ascertain the condition of the Contractor Chartered Authority Vessel and satisfy itself that the Contractor Chartered Authority Vessel is being properly repaired and maintained (the costs and fees for such inspection or survey shall be paid by the Authority unless the Contractor Chartered Authority Vessel is found to require repairs or maintenance in order to achieve the condition so provided);

5.1.2. in dry-dock if the Contractor has not dry-docked her in accordance with paragraph 6.6 (the costs and fees for such inspection or survey shall be paid by the Contractor); and

5.1.3. for any other commercial reason they consider necessary provided it does not unduly interfere with the commercial operation of the Contractor Chartered Authority Vessel (the costs and fees for such inspection and survey shall be paid by the Authority).

5.2. All time used in respect of inspection, survey or repairs shall be for the Contractor’s account and form part of the relevant Vessel’s Charter Period.

5.3. The Contractor shall also permit the Authority to inspect any Contractor Chartered Authority Vessel’s log books whenever requested and shall whenever required by the Authority furnish them with full information regarding any casualties or other accidents or damage to any Contractor Chartered Authority Vessel.

6. Maintenance and Operation

6.1.1. Maintenance and Repairs - During its respective Charter Period each Contractor Chartered Authority Vessel shall be in the full possession and at the absolute disposal for all purposes of the Contractor and under its complete control in every respect.  The Contractor shall maintain each Contractor Chartered Authority Vessel, her machinery, boilers, appurtenances and spare parts in a good state of repair (fair wear and tear excepted), in efficient operating condition and in accordance with good commercial maintenance practice and, at its own expenses, it shall at all times keep each Contractor Chartered Authority Vessel’s class fully up to date with a relevant classification society and maintain all other necessary certificates in force at all times.

6.1.2. Financial Security - The Contractor shall maintain financial security or responsibility in respect of third party liabilities as required by any government, including federal, state or municipal or other division or authority thereof, to enable each Contractor Chartered Authority Vessel, without penalty or charge, lawfully to enter, remain at, or leave any port, place, territorial or contiguous waters of any country, state or municipality in performance of this Charter without any delay.  This obligation shall apply whether or not such requirements have been lawfully imposed by such government or division or authority thereof.

6.1.3. The Contractor shall make and maintain all arrangements by bond or otherwise as may be necessary to satisfy such requirements specified in paragraphs 6.1.1 and 6.1.2 at the Contractor’s own expense and the Contractor shall indemnify the Authority from and against all consequences whatsoever (including loss of time) for all failure or inability to do so. 

6.2. Operation of each Contractor Chartered Authority Vessel 

6.2.1. The Contractor shall (without prejudice to its right to claim amounts  pursuant to Clause 12.1.3 in respect of any Services-Fuel purchased by the Contractor pursuant to Clause 11.14 to 11.18 (inclusive)) at its own expense and by its own procurement man, victual, navigate, operate, supply, fuel and, whenever required, repair each Contractor Chartered Authority Vessel during its respective Charter Period and it shall pay all charges and expenses of every kind and nature whatsoever incidental to their use and operation of each Contractor Chartered Authority Vessel under this Contract, including annual flag state fees and any foreign general municipality and/or state taxes.  The Master, officers and crew of each Contractor Chartered Authority Vessel shall be the servants of the Contractor for all purposes whatsoever.

6.2.2. The Contractor shall keep the Authority advised of the intended employment, planned dry-docking and major repairs of any Contractor Chartered Authority Vessel, as reasonably required.

6.3. Appearance and Name of Vessel – During its respective Charter Period: 

6.3.1. The Contractor may not change the appearance of any Contractor Chartered Authority Vessel or the name of that Contractor Chartered Authority Vessel without the prior written consent of the Authority.  Painting and re-painting, instalment and re-instalment, registration and re-registration, if required by the Authority, shall be at the Contractor’s expense and time and carried out during a period or periods of scheduled maintenance and in a manner so as not to prejudice or otherwise affect Service Provision.   
6.4. Changes to the Contractor Chartered Authority Vessel

The Contractor shall make no structural changes in or to any Contractor Chartered Authority Vessel or changes in the machinery, boilers, appurtenances or spare parts thereof without in each instance first securing the Authority’ approval thereof. If the Authority so agrees, the Contractor shall, if the Authority so require, restore any Contractor Chartered Authority Vessel to its former condition before the termination of its respective Charter Period.

6.5. Use of the Contractor Chartered Authority Vessel’s Outfit, Equipment and Appliances
The Contractor shall have the use of all outfit, equipment, and appliances on board each Contractor Chartered Authority Vessel at the time of delivery, provided the same or their substantial equivalent shall be returned to the Authority on redelivery in the same good order and condition as when received, ordinary wear and tear excepted.  The Contractor shall from time to time in respect of each Contractor Chartered Authority Vessel during its respective Charter Period replace at its expense and time such items of equipment as shall be so damaged or worn as to be unfit for use.  The Contractor shall procure that all repairs to or replacement of any damaged, worn or lost parts or equipment in any Contractor Chartered Authority Vessel be effected at its expense and time in such manner (both as regards workmanship and quality of materials) as not to diminish the value of such Contractor Chartered Authority Vessel.  The Contractor has the right to fit additional equipment at their expense and risk, but the Contractor shall remove such equipment at the end of the Charter Period if requested by the Authority.  Any equipment including radio equipment on hire on any Contractor Chartered Authority Vessel at time of delivery shall be kept and maintained by the Contractor and the Contractor shall assume the obligations and liabilities of the Authority under any lease contracts in connection therewith and shall reimburse the Authority for all expenses incurred in connection therewith, also for any new equipment required in order to comply with radio regulations.

6.6. Periodical Dry-Docking
The Contractor shall dry-dock each Contractor Chartered Authority Vessel and clean and paint her underwater parts whenever the same may be necessary, but not less than once every sixty (60) calendar months from the prior dry-docking or such other period as may be required by (if applicable) the classification society or flag state.

7. Repair and total loss
7.1. The Contractor shall remain responsible for, and shall effect, repairs and settlement of costs and expenses incurred thereby, in respect of all repairs whether covered or not covered by the Required Insurances and/or not exceeding any possible franchise(s) or deductibles provided for in such insurances.

7.2. All time used for repairs under the provisions of paragraph 7.1 and for repairs of latent defects, including any deviation, shall be for the Contractor’ account.

7.3. Should any Contractor Chartered Authority Vessel become an actual, constructive, compromised or agreed total loss under the Required Insurances, all insurance payments for such loss shall be paid to the Authority who shall distribute the moneys between the Parties according to their respective interests. The Contractor undertakes to notify the Authority of any occurrences in consequence of which any Contractor Chartered Authority Vessel is likely to become a total loss as defined in this paragraph 7.3. 
7.4. The Authority shall upon the request of the Contractor promptly execute such documents as may be required to enable the Contractor to abandon any Contractor Chartered Authority Vessel to insurers and claim a constructive total loss.

8. Redelivery and Redelivery Survey
8.1. At the end of its respective Charter Period each Contractor Chartered Authority Vessel shall be redelivered by the Contractor to the Authority at a safe and ice-free port or place, in such ready safe berth as the Authority may direct.  The Contractor shall give the Authority not less than thirty (30) running days’ preliminary notice of expected range of ports of redelivery or port or place of redelivery and not less than fourteen (14) running days’ definite notice of expected port or place of redelivery.  Any changes thereafter in any Contractor Chartered Authority Vessel’s position shall be notified immediately to the Authority.

8.2. The Contractor warrants that it will not permit any Contractor Chartered Authority Vessel to commence a voyage (including any preceding ballast voyage) which cannot reasonably be expected to be completed in time to allow redelivery of such Contractor Chartered Authority Vessel within the Charter Period.  Notwithstanding the above, should the Contractor fail to redeliver a Contractor Chartered Authority Vessel within its respective Charter Period all other terms, conditions and provisions of this Charter shall continue to apply to such Contractor Chartered Authority Vessel without prejudice to the Authority’ rights in respect of such failure.
8.3. At or about the end of its respective Charter Period:

8.3.1. a comprehensive off-hire survey of the Contractor Chartered Authority Vessel (including all Vessel Equipment related to such vessel) shall be made to determine the state and condition of each of the Contractor Chartered Authority Vessels (including all Vessel Equipment related to such vessel). The appointed surveyor in respect thereof shall act as an expert and not as arbitrator and shall review the records in respect of each Contractor Chartered Authority Vessel (including all Vessel Equipment related to such vessel) and the annual and intermediate surveys that have been carried out (including prior to the commencement of the relevant charter), shall determine the condition of each such Vessel (including all Vessel Equipment related to such vessel), check whether any recommendations made by the relevant classification society have been made prior to the due dates and shall state the repairs or work necessary to place each Contractor Chartered Authority Vessel (including all Vessel Equipment related to such vessel) at the date of redelivery in the structure, state, condition and classification as it was at the time of the on-hire survey (fair wear and tear excepted); and
8.3.2. the Contractor shall at its expense before redelivery make all such repairs and do all such work as may be necessary so that the Contractor Chartered Authority Vessel at the date of re-delivery shall have installed on the Contractor Chartered Authority Vessel all relevant Vessel Equipment in the same quantity, state and condition belonging to that vessel as at the date of the on-hire survey or replacements for the same made in accordance with the Authority’s prior written consent. The Contractor shall ensure that the Contractor Chartered Authority Vessel will on return comply with all applicable MCA Regulations and that they all meet all and any relevant mandatory United Kingdom Department for Transport requirements, including, but not limited to, any requirements of the Authority or its successors under this Contract, 
(such structure, state, condition (including the completeness, state and condition of all Vessel Equipment related to such vessel), compliance and classification being the Return Condition).

8.4. The Contractor shall be responsible for, and shall release and indemnify the Authority on demand from and against, any costs incurred by the Authority:

8.4.1. in storing each or any Contractor Chartered Authority Vessel (including the costs of employing any watch keepers and engineers) where the Authority (being under no obligation to do so) agrees to accept redelivery of the Contractor Chartered Authority Vessels prior to the applicable Appointed Redelivery Date, provided further that such agreement by the Authority shall not relieve the Contractor from performance of its continuing obligations under this Contract;

8.4.2. in moving any Contractor Chartered Authority Vessel (including costs of crewing, insurance, towage and relevant port charges); 
8.4.3. where redelivery is made but any Contractor Chartered Authority Vessel is not delivered to a port as the Authority may direct; 
8.4.4. in any case where any Contractor Chartered Authority Vessel (including any Vessel Equipment) is not redelivered in the Return Condition to a shipyard or repair facility reasonably selected by the Authority to effect any necessary work, having regard to the location of such Vessel immediately prior to redelivery, the type of work needed to be effected and the capabilities of the shipyard; and

8.4.5. in any case where the Contractor Chartered Authority Vessel (including all Vessel Equipment related to such vessel) is not redelivered in the Return Condition, in effecting any work to such Authority Vessel and/or carrying out repairs and/or reinstatement to bring such vessel and/or any of its Vessel Equipment into such condition. 
8.5. For the avoidance of doubt, the Contractor shall not be considered to have complied with paragraph 8.4 unless all amounts payable to the Authority by the Contractor under this paragraph 8.4 have been paid in full on or prior to date of redelivery of any or all of  the Contractor Chartered Authority Vessels under this Contract.

9. Notice of Ownership
9.1. The Contractor further agrees to fasten to each Contractor Chartered Authority Vessel in a conspicuous place at the Contractor Chartered Authority Vessel’s bridge and to keep so fastened during the Charter Period a notice reading as follows:

“This Vessel is the property of the Ministry of Defence. It is under bareboat charter to [•] and neither [•] nor the Master have any right, power or authority to create, incur or permit to be imposed on the Contractor Chartered Authority Vessel any mortgage, charge or other encumbrance whatsoever.”

10. Indemnity

10.1. Without limitation to its other liabilities under, or identified in, this Contract, the Contractor shall indemnify the Authority against any loss, damage or expense incurred by the Authority arising out of or in relation to the operation of any Contractor Chartered Authority Vessel by the Contractor, and against any Encumbrance of whatsoever nature arising out of an event occurring during its respective Charter Period.  
10.2. If any Contractor Chartered Authority Vessel be arrested or otherwise detained by reason of claims or liens arising out of her operation hereunder by the Contractor, the Contractor shall at their own expense take all reasonable steps to secure that within a reasonable time each Contractor Chartered Authority Vessel is released, including the provision of bail. 
11. Salvage

11.1. All salvage and towage performed by any Contractor Chartered Authority Vessel shall be for the Contractor’s benefit and the cost of repairing damage occasioned thereby shall be borne by the Contractor.

12. Wreck Removal

12.1. In the event of any Contractor Chartered Authority Vessel becoming a wreck or obstruction to navigation the Contractor shall indemnify the Authority against any sums whatsoever which the Authority shall become liable to pay and shall pay in consequence of such Contractor Chartered Authority Vessel becoming a wreck or obstruction to navigation.

13. General Average

13.1. The Authority shall not contribute to General Average.

14. Requisition/Acquisition/Disposal

14.1. In the event of a requisition for hire of any Contractor Chartered Authority Vessel by any governmental or other competent authority (hereinafter referred to as Requisition for Hire) irrespective of the date during its respective Charter Period when the Requisition for Hire may occur and irrespective of the length thereof and whether or not it be for an indefinite or a limited period of time, and irrespective of whether it may or will remain in force for the remainder of the Charter Period, this charter shall not be deemed thereby or thereupon to be frustrated or otherwise terminated.
14.2. In the event of the Authority being deprived of its ownership in any Contractor Chartered Authority Vessel or requisition for title by any governmental or other competent authority (hereinafter referred to as Compulsory Acquisition), then, irrespective of the date during its respective Charter Period when any Compulsory Acquisition may occur, the Contractor Chartered Authority Vessel shall be treated as a total loss under paragraph 14.1 above and for the purposes specified in paragraph 16.
15. War 

15.1. For the purpose of this paragraph 15 the words War Risks shall include any war (whether actual or threatened), act of war, civil war, hostilities, revolution, rebellion, civil commotion, warlike operations, the laying of mines (whether actual or reported), acts of piracy, acts of terrorists, acts of hostility or malicious damage, blockades (whether imposed against all vessels or imposed selectively against vessels of certain flags or ownership or against certain cargoes or crews or otherwise howsoever), by any person, body, terrorist or political group, of the government of any state whatsoever, which may be dangerous or are likely to be or to become dangerous to any Contractor Chartered Authority Vessel, her cargo, crew or other persons on board the Contractor Chartered Authority Vessel.

15.2. The Contractor Chartered Authority Vessel, unless the written consent of the Authority is first obtained, shall not continue to or go through any port, place, area or zone (whether of land or sea), or any waterway or canal, where it reasonably appears that the Contractor Chartered Authority Vessel, her cargo, crew or other persons on board the Contractor Chartered Authority Vessel, in the reasonable judgement of the Authority, may be, or are likely to be, exposed to War Risks. Should the Contractor Chartered Authority Vessel be within any such place as aforesaid, which only becomes dangerous, or is likely to be or to become dangerous, after her entry into it, the Authority shall have the right to require the Contractor Chartered Authority Vessel to leave such area.
15.3. The Contractor shall ensure that no Contractor Chartered Authority Vessel shall: 

15.3.1. load contraband cargo; 

15.3.2. pass through any blockage, whether such blockage be imposed on all vessels or is imposed selectively in any way whatsoever against vessels of certain flags or ownership, or against certain cargoes or crews or otherwise howsoever; or 

15.3.3. proceed to an area where she shall be subject, or is likely to be subject, to a belligerent’s right of search and/or confiscation. 

16. Termination

16.1. This Charter shall be deemed to be part terminated in respect of a Contractor Chartered Authority Vessel if such Contractor Chartered Authority Vessel becomes a total loss or is declared as a constructive or compromised or arranged total loss.  For the purpose of this sub-clause, a Contractor Chartered Authority Vessel shall not be deemed to be lost unless she has either become an actual total loss or agreement has been reached with her underwriters in respect of her constructive, compromised or arranged total loss or if such agreement with her underwriters is not reached it is adjusted by a competent tribunal that a constructive loss of such Contractor Chartered Authority Vessel has occurred.  Where the Contractor Chartered Authority Vessels are self-insured by the Contractor, market practice shall be applied in determining loss.

17. Repossession

17.1. In the event of the termination of any charter in relation to any Contractor Chartered Authority Vessels the Authority shall have the right to repossess such Contractor Chartered Authority Vessel from the Contractor (save where such Vessel has been subject to an actual total loss) at her current or next port of call, or at a port or place convenient to them without hindrance or interference by the Contractor, courts or local authorities.  Pending physical repossession of any such Contractor Chartered Authority Vessel, the Contractor shall hold such Contractor Chartered Authority Vessel as gratuitous bailee only to the Authority.  The Authority shall arrange for an authorised representative to board such Contractor Chartered Authority Vessel as soon as reasonably practicable following the termination of this charter in respect of such Contractor Chartered Authority Vessel.  Such Contractor Chartered Authority Vessel shall be deemed to be repossessed by the Authority from the Contractor upon the boarding of such Contractor Chartered Authority Vessel by the Authority’ representative.  All arrangements and expenses relating to the settling of wages, disembarkation and repatriation of the Master, officers and crew shall be the sole responsibility of the Contractor.
Schedule 5 Exit Management 
1. GENERAL OBLIGATION and Continuation
1.1. On termination of this Contract for any reason or expiry of this Contract the Contractor will provide all reasonable assistance to the Authority to facilitate the orderly transfer of the Project back to the Authority or to enable a New Provider to take over the provision of all or part of the Project. The remaining provisions of this Schedule will not prejudice or restrict the generality of this obligation.

1.2. On and from termination of this Contract for any reason or expiry of this Contract the Contractor shall, if so requested by the Authority, co-operate with the Authority to such extent as may be reasonably required for a period of up to 6 months from the Termination Date or (as the case may be) Expiry Date, such period to be determined by the Authority, to ensure an orderly and efficient transition of the Project from the management by the Contractor to management by the Authority or another person.

1.3. The provisions of this Schedule 5 are in addition to and without limitation to the Parties’ respective obligations and liabilities contained elsewhere in this Contract, including Clauses 13.11, 24 and 34. 

2. Sub-Contracts and Assets

2.1. For the purposes of this paragraph 2 the following terms have the meaning ascribed to them: 

Replacement Services: any activities required to ensure security of supply in the event of the early termination or expiry of this Contract, including any replacement services supplied or to be supplied by any New Provider(s) the same as or similar to the Services;  

Relevant Contracts: the Sub-Contracts and/or any other contracts or licences (including licences of Intellectual Property Rights) which are necessary to enable the Authority and/or any New Provider(s) to perform and complete the Services.

2.2. The Contractor shall procure that all Relevant Contracts shall be assignable and/or capable of novation at the request of the Authority to the Authority or any New Provider(s) without restriction (including any need to obtain any consent or approval). 

2.3. Not less than three months prior to the Expiry Date or, in the case of earlier termination, no later than 10 Business Days prior to the date of expiration of the period specified in the relevant Termination Notice (the Termination Period) the Authority shall notify the Contractor which, if any, of the Relevant Contracts the Authority requires to be transferred to the Authority or any third party New Provider(s) (the Transferring Contracts), in order to provide the Replacement Services in each case from the end of the Term. 

2.4. The Contractor shall at the Authority’s request and with the co-operation of the Authority procure the novation or assignment to the Authority and/or each or any New Provider of the Transferring Contracts to take effect at the end of the Term.

2.5. The Contractor shall indemnify the Authority (for itself and each or any New Provider, as applicable) against each or any loss, liability and cost arising out of any claim(s) made by a party to a Transferring Contract which is assigned or novated to the Authority (or (if not the Authority) third party New Provider) pursuant to paragraph 2.4 in relation to any matters arising prior to the date of such assignment or novation.

2.6. The Authority shall notify the Contractor of any obligation under any Transferring Contract which has been or will be novated or assigned under this paragraph 2 which it is unable to carry out or perform without the assistance of the Contractor. The Contractor shall provide all reasonable assistance to the Authority to enable it to comply with that obligation.

2.7. Subject to paragraph 2.10, on termination of this Contract for any reason or expiry of this Contract the Contractor shall upon request by the Authority (which request shall be made in writing: (i) not less than 10 Business Days prior to the Expiry Date; or (ii) in the case of earlier termination, no later than 10 Business Days prior to the expiry of the Termination Period): 

(a) transfer to the Authority or any New Provider or as directed by the Authority with full title guarantee all or any part of the stocks of materials, spare parts and other moveable property owned by the Contractor and used by the Contractor solely in connection with the performance of the Project for an amount equal to the aggregate Value of such material, spare parts and other moveable property, such amount being payable by the Authority in accordance with paragraph 12.2;  

(b) assign at no additional cost, charge and expense to the Authority or any New Provider with full title guarantee any subsisting manufacturers’ warranties in respect of any asset transferred to the Authority or any New Provider pursuant to paragraph 2.7
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(c) provide at no additional cost, charge and expense the Authority with one copy of each operational manual supporting Service Provision (whether in draft or final form) which exist as at the Expiry Date or (in the event of earlier termination) the Termination Date. 

2.8. For the purposes of paragraph 2.7 Value means the lower of:

(a) the price which would be obtained in an arm’s length sale of the relevant asset, free of Encumbrances, as between an informed and willing seller, under no compulsion to sell, and an informed and willing purchaser under no compulsion to purchase; and

(b) the written down value of such asset in the books and records of the Contractor.

2.9. Any dispute as to the Value of any asset shall be settled in accordance with the Dispute Resolution Procedure.
2.10. The Contractor shall not be obliged under paragraph 2.7(a) to transfer to the Authority any asset(s) which the Contractor uses for more than one purpose (only one of which is the provision of the Services) where the predominant purpose is not Service Provision. 
3. Premises 

3.1. All rights of access, occupation and use granted to the Contractor in respect of the Authority Sites and  the Contractor Chartered Authority Vessels will cease at the end of the Term.

4. General Reservation of Rights

4.1. Nothing in this Schedule 5 shall operate to waive or diminish the Authority’s rights elsewhere provided for under this Contract or any other contract. 

4.2. If and to the extent that any provision of this Schedule 5 conflicts with any other provision of this Contract, such other provision shall take precedence.

Schedule 6 Key Personnel
Schedule 7 Required Insurances
Policies of insurance the Contractor shall take out and maintain or procure the taking out and maintenance of at all times during the Term

1.
Non-Marine Third Party Liability Insurance
1.1
Insured
The Contractor
1.2
Interest
To indemnify the insured in respect of all sums which the insured shall become legally liable to pay (including claimant's costs and expenses) as damages in respect of accidental:

1.2.1
death or bodily injury to or sickness, illness or disease contracted by any person;

1.2.2
physical loss of or damage to tangible property;

happening during the period of insurance (in paragraph 1.5 below) and arising out of or in connection with this Contract not otherwise insured under more specific marine insurances.

1.3
Limit of indemnity
Not less than five million pounds (£5,000,000) in respect of any one occurrence, the number of occurrences being unlimited, but five million pounds (£5,000,000 any one occurrence and in the aggregate per annum in respect of products and pollution liability (to the extent insured under the policy).

1.4
Territorial limits
Worldwide

1.5
Period of insurance
From the date of this Contract for the duration of the Contract and renewable on an annual basis unless agreed otherwise.

1.6
Cover features and extensions
1.6.1
Indemnity to principals clause or otherwise to include the Authority as an additional insured equivalent.

1.6.2
Legal defence costs.

1.7
Principal exclusions
1.7.1
War and related perils.

1.7.2
Nuclear and radioactive risks.

1.7.3
Liability for death, illness, disease or bodily injury sustained by employees of the insured arising out of the course of their employment.

1.7.4
Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by legislation in respect of such vehicles.

1.7.5
Liability in respect of predetermined penalties or liquidated damages imposed under any contract entered into by the insured.

1.7.6
Liability arising out of technical or professional advice other than in respect of death or bodily injury to persons or damage to third party property.

1.7.7
Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence.

1.8
Maximum deductible threshold
Not to exceed [maximum deductible threshold to be proposed by Bidders].

2.
Hull and Machinery Insurance

2.1
Insured
2.1
the Contractor 
2.2
Authority

2.2
Interest
Any Vessel and/or craft used for or in connection with the Contract which is the property of the Contractor or for which the Contractor may be responsible (including any Authority Vessel).

2.3
Coverage
2.3.1
London Institute Hull Clauses including Collision (unless 4/4ths provided 
within Protection & Indemnity insurance)

2.3.2
London Institute Additional Perils Clause

2.3.3
London Institute War and Strikes Clauses


or their equivalent.

2.4
Sum insured

Applicable Hull values as agreed between the Contractor and the Authority.

2.5
Territorial limits
Worldwide subject to any applicable standard London Institute Trading Warranties.

2.6
Period of insurance

From the date of this Contract for the duration of the Contract and renewable on an annual basis unless agreed otherwise.

2.7
Cover features and extensions
2.7.1
Multiple insured, non-vitiation, waiver of subrogation and notification of cancellation.

2.8
Maximum deductible threshold

Not to exceed [maximum deductible threshold to be proposed by Bidders].
3.
Protection and indemnity insurance 

3.1
Insured
3.1
Contractor
3.2
Authority

3.2
Insured property
Any Vessel and/or craft used for or in connection with the Contract which is the property of the Contractor or for which the Contractor may be responsible (including any Authority Vessel).

3.3
Interest

To indemnify the insured in respect of all sums which the insured shall become legally liable to pay (including claimants’ costs and expenses) in respect of:

3.3.1
death or bodily injury to or sickness of any person including third parties and  crew;

3.3.2
loss or damage to property including any cargo on board;

3.3.3
removal of wreck whether statutory or voluntary;

3.3.4
pollution liability and/or clean up

3.3.5 
collision and towers liabilities 

arising out of the ownership or operation of Vessels (including any Authority Vessel) and/or craft used for or in connection with this Contract happening during the period of insurance plus provision to include other cover features and extensions as appropriate and as may be mutually agreed upon by the Contractor and the Authority.


3.4
Limit of indemnity

Not less than fifty million pounds (£50,000,000) in respect of any one occurrence, the number of occurrences being unlimited.

3.5
Territorial limits

Worldwide subject to any applicable standard London Institute Trading Warranties.

3.6
Period of insurance

From the date of this Contract for the duration of the Contract and renewable on an annual basis unless agreed otherwise.

3.7
Cover features and extensions
3.7.1
Multiple insured, non-vitiation, waiver of subrogation and notification of cancellation.

3.8
Maximum deductible threshold

Not to exceed [maximum deductible threshold to be proposed by Bidders] each accident and [maximum deductible threshold to be proposed by Bidders] in respect of liabilities and expenses caused by pollution.
4
United Kingdom compulsory insurances
4.1
The Contractor is required to meet its United Kingdom and all other statutory insurance obligations in full.  Insurances are required to comply with all statutory requirements including, but not limited to, United Kingdom employers' liability insurance and motor third party liability insurance.

4.2
The insurance, employers' liability insurance shall contain an indemnity to principals clause under which the Authority shall be indemnified in respect of claims made against the Authority arising from the acts or omissions or the performance by the Contractor under this Contract.

Schedule 8 Sea States

	Area
	>SS4 Incidence (%)
	>SS5 Incidence (%)
	>SS6 Incidence (%)

	Moray
	12
	3
	1

	Firth of Tay/Firth of Forth
	9
	2
	1

	Boulmer/Hartlepool
	16
	4
	1

	Humber
	8
	1
	0.5

	Gt Yarmouth/Felixstowe
	8
	1
	0.5

	Dover
	8
	1
	0.5

	Portland
	15
	4
	1

	Plymouth/Falmouth
	15
	4
	1

	Pembroke/Lundy
	15
	4
	1

	Holyhead
	15
	4
	1


Schedule 9 Transfer Regulations
Part 1 EMPLOYEE TRANSFER ARRANGEMENTS ON ENTRY
1. Definitions
1.1. In this  Schedule 9 Part 1, save where otherwise provided, words and terms defined in Clause 1 shall have the meaning ascribed to them in Clause 1. Otherwise:
Employing Sub-Contractor: any Sub-Contractor of the Contractor providing any part of the Services who is or is to be the employer of a Previous Contractor Employee or an Unexpected Employee;

New Provider: any replacement service provider or providers engaged to provide the Project (or part thereof) or substantially similar services or the Authority itself where the Project or substantially similar services or part thereof continue to be provided by the Authority after partial termination, termination or expiry of this Contract;

Previous Contractor: SMIT International (Scotland) Limited, a company registered in England with number 2063791, whose registered office is at Westminster House, Crompton Way, Segensworth West, Fareham, Hampshire PO15 5SS. 

Previous Contractor Employee: an employee of the Previous Contractor who immediately before the Relevant Transfer Date is assigned to carry out the services to be carried out by the Contractor or a Sub-Contractor under this Contract and who has not been dismissed, resigned, been reassigned or objected to the Relevant Transfer;
Relevant Transfer: a transfer to the Contractor or an Employing Sub-Contractor of a Previous Contractor Employee pursuant to this Contract and the Transfer Regulations;

Relevant Transfer Date: the date on which a Relevant Transfer is effected for Previous Contractor Employees;

Relevant Statutory Scheme has the same meaning as in Regulation 8 of the Transfer Regulations; and
Transfer Regulations the Transfer of Undertakings (Protection of Employment) Regulations 2006 as amended from time to time and/or the Service Provision Change (Protection of Employment) Regulations (Northern Ireland) 2006 (as amended from time to time), as appropriate. 
2. Previous Contractor Employees

Employee Information

2.1. No later than three months prior to the Relevant Transfer Date the Authority shall provide to the Contractor the information listed in Appendix 1 of this Part 1 in respect of Previous Contractor Employees to the extent that such information has been provided to the Authority by the Previous Contractor.

2.2. The Authority shall provide the Contractor with any update to the information provided under paragraph 2.1 as soon as is reasonably practicable, to the extent that such information has been provided to the Authority by the Previous Contractor.

2.3. The Contractor shall provide any information provided to it by the Authority pursuant to paragraph 2.1 to an Employing Sub-Contractor within 7 Business Days of receipt to the extent that such Previous Contractor Employees are to transfer to an Employing Sub-Contractor under a Relevant Transfer on the Relevant Transfer Date.

2.4. The information supplied under paragraphs 2.1 and 2.2 is subject to the Authority and any Previous Contractor’s obligations in respect of the DPA and any data provided by the Authority in accordance with paragraphs 2.1 and 2.2 shall be provided in anonymous form in order to enable its disclosure.
2.5. The Authority does not warrant the accuracy of the information provided under paragraphs 2.1 and 2.2.

3. Obligations in respect of Previous Contractor Employees

3.1. The Contractor and the Authority acknowledge (and the Contractor shall procure that the Employing Sub-Contractor acknowledges) that the provision of the Services under this Contract will constitute a Relevant Transfer.
3.2. The Contractor agrees (and will procure that the Employing Sub-Contractor agrees) that from the Relevant Transfer Date the contracts of employment of any Previous Contractor Employees together with any collective agreements (save insofar as such contracts and such agreements relate to benefits for old age, invalidity or survivors under any occupational pension scheme) will take effect as if originally made between the Contractor or an Employing Sub-Contractor and the Previous Contractor Employees (or the relevant trade union, as the case may be) subject to any variations to such contracts of employment made pursuant to Regulation 9 of the Transfer Regulations, where applicable.

3.3. Save for any liabilities in respect of Previous Contractor Employees under a Relevant Statutory Scheme or Schemes, the Contractor or Employing Sub-Contractor (as the case may be) shall have responsibility for all emoluments and outgoings (including without limitation all wages, bonuses, commissions, payments in respect of holiday taken after the Relevant Transfer Date as appropriate, PAYE, national insurance contributions and contributions to retirement benefit schemes) in relation to the Previous Contractor Employees with effect from and including the Relevant Transfer Date and shall indemnify the Authority and the Previous Contractor in respect of the same.
4. Indemnities

4.1. The Contractor shall indemnify and hold harmless the Authority and any Previous Contractor against all demands, claims, liabilities, losses and damages, costs and expenses (including all interest, penalties, legal and other costs and expenses) together with any applicable value added and similar taxes or liability for deduction of PAYE tax properly incurred by the Authority or any Previous Contractor arising out of or in connection with:
4.1.1. any breach by the Contractor and/or any Employing Sub-Contractor of their obligations under Regulation 13 of the Transfer Regulations;
4.1.2. any act or proposal by the Contractor or any Employing Sub-Contractor prior to or following the Relevant Transfer Date which amounts to a repudiatory breach of contract as referred to in Regulation 4(11) of the Transfer Regulations and/or to make a substantial change in working conditions of any Previous Contractor Employee to the material detriment of that employee. For the purposes of this sub-clause the expressions “repudiatory breach”, “substantial change” and “material detriment” shall have the same meanings as for the purposes of Regulation 4(9) and 4(11) of the Transfer Regulations; and
4.1.3. any collective agreement or any arrangement with any trade union or staff association after the Previous Contractor Relevant Transfer Date.
4.1.4. any variations or proposed variations to any Previous Contractor Employee’s terms and conditions of employment pursuant to regulations 4(5) and 4(5B) of the Transfer Regulations.

5. General Provisions applicable to Previous Contractor Employees and Contractor Personnel
Contractor Indemnity
5.1. The Contractor shall indemnify the Authority and any New Provider against all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with the employment or termination of employment by the Contractor or any Employing Sub-Contractor of any person (including the Previous Contractor Employees) engaged in connection with the provision of the Services during the term of this Contract.

Post Transfer Reporting

5.2. The Contractor shall upon request by the Authority provide (or shall procure that an Employing Sub-Contractor shall provide) the Authority with the following information in respect of the employees who are wholly or mainly employed, assigned or engaged in providing the Services:
5.2.1. any proposed, agreed or imposed changes to terms and conditions of service;
5.2.2. disputes relating to compliance with the Transfer Regulations which are regarded as unresolved by a recognised Trade Union;

5.2.3. any court action or tribunal proceedings relating to compliance with the Transfer Regulations;

5.2.4. completed court action or tribunal proceedings relating to compliance with the Transfer Regulations; and

5.2.5. out of court settlements relating to compliance with the Transfer Regulations if possible having regard to the wording of the settlement.
Appendix 1. PERSONNEL INFORMATION TO BE RELEASED PURSUANT TO THIS CONTRACT
The following information will be provided:
1. Personal, Employment and Career
1.1. Age;
1.2. Security Vetting Clearance;
1.3. Job title;

1.4. Work location;
1.5. Conditioned hours of work;
1.6. Employment Status;
1.7. Details of training and operating licensing required for Statutory and Health and Safety reasons; 

1.8. Details of training or sponsorship commitments;
1.9. Standard Annual leave entitlement and current leave year entitlement and record;
1.10. Annual leave reckonable service date;
1.11. Details of disciplinary or grievance proceedings taken by or against transferring employees in the last two years;
1.12. Information of any legal proceedings between employees and their employer within the previous two years or any such proceedings that the transferor has reasonable grounds to believe that an employee may bring against the transferee arising out of their employment with the transferor;
1.13. Issue of Uniform/Protective Clothing;
1.14. Working Time Directive opt-out forms; and

1.15. Date from which the latest period of continuous employment began.
2. Performance Appraisal 

2.1. The current year's Performance Appraisal;
2.2. Current year’s training plan (if it exists); and

2.3. Performance Pay Recommendations (PPR) forms completed in the current reporting year, or where relevant, any bonus entitlements;
3. Superannuation and Pay 

3.1. Maternity leave or other long-term leave of absence (meaning more than 4 weeks) planned or taken within the last two years;

3.2. Annual salary and rates of pay band/grade;
3.3. Shifts, unsociable hours or other premium rates of pay;
3.4. Overtime history for the preceding twelve-month period;

3.5. Allowances and bonuses for the preceding twelve-month period;

3.6. Details of outstanding loan, advances on salary or debts;

3.7. Cumulative pay for tax and pension purposes;
3.8. Cumulative tax paid;
3.9. National Insurance Number;
3.10. National Insurance contribution rate;

3.11. Other payments or deductions being made for statutory reasons;

3.12. Any other voluntary deductions from pay;

3.13. Contractor Scheme or other Contractor/Sub-Contractor pension scheme membership;
3.14. For pension purposes, the notional reckonable service date;

3.15. Pensionable pay history for three years to date of transfer;

3.16. Percentage of any pay currently contributed under additional voluntary contribution arrangements; and

3.17. Percentage of pay currently contributed under any added years arrangements.
4. Medical 

4.1. Sickness and absence records for the immediately preceding four-year period; and

4.2. Details of any active restoring efficiency case for health purposes.
2. Disciplinary 

4.3. Details of any active restoring efficiency case for reasons of performance; and

4.4. Details of any active disciplinary cases where corrective action is on-going.

5. Further information

5.1. Information about specific adjustments that have been made for an individual under the Disability Discrimination Act 1995 or the Equality Act 2010;

5.2. Short term variations to attendance hours to accommodate a domestic situation;
5.3. Individuals that are members of the Reserves, or staff may have been granted special leave as a School Governor; and

5.4. Information about any maternity or other statutory leave or other absence from work.
PART A PERSONNEL INFORMATION TO BE RELEASED PURSUANT TO THIS CONTRACT
Information to be provided 28 days prior to the Relevant Transfer Date
1.1. Employee's full name;
1.2. Date of Birth

1.3. Home address;
1.4. Bank/building society account details for payroll purposes Tax Code.
Part 2 STAFF TRANSFER ARRANGEMENTS ON EXIT

1. Definitions
1.1. In this Part 2, save where otherwise provided, words and terms defined in Clause 1 shall have the meaning ascribed to them in Clause 1 or Part 1 of this Schedule 9.
1.2. In this Part 2, unless the context otherwise requires:

Employee Liability Information has the same meaning as in Regulation 11(2) of the Transfer Regulations;
Subsequent Relevant Transfer: a transfer of the employment of Subsequent Transferring Employees from the Contractor or any Employing Sub-Contractor to a New Provider or the Authority under the Transfer Regulations;

Subsequent Transfer Date: the date on which the transfer of a Subsequent Transferring Employee takes place under the Transfer Regulations; and
Subsequent Transferring Employee: an employee wholly or mainly employed or otherwise assigned to the Services (or in respect of partial termination, the relevant part of the Services) whose employment transfers under the Transfer Regulations from the Contractor or any Employing Sub-Contractor to a New Provider.
2. EMPLOYMENT

Information on Re-tender, Partial Termination, Termination or Expiry

2.1. No earlier than two years preceding the termination, partial termination or expiry of this Contract or a potential Subsequent Transfer Date or at any time after the service of a notice to terminate this Contract or the provision of any of the Services (whether in whole or part) or on receipt of a written request by the Authority, the Contractor shall (and shall procure that any Employing Sub-Contractor shall):

2.1.1. supply to the Authority such information as the Authority may reasonably require in order to consider the application of the Transfer Regulations on the termination, partial termination or expiry of this Contract;

2.1.2. supply to the Authority such full and accurate and up-to-date information as may be requested by the Authority including the information listed in Appendix 1 to this Part 2 relating to the employees who are wholly or mainly employed, assigned or engaged in providing the Services or part of the Services under this Contract who may be subject to a Subsequent Relevant Transfer, separately identifying those former employees of the Authority whose employment previously transferred to the Contractor and/or Employing Sub-Contractor;

2.1.3. provide the information promptly and in any event not later than three months from the date when a request for such information is made and at no cost to the Authority;

2.1.4. acknowledge that the Authority will use the information for informing any prospective New Provider for any services which are substantially the same as the Services or part of the Services provided pursuant to this Contract;

2.1.5. inform the Authority of any changes to the information provided under paragraphs 2.1 to 2.1.3 (inclusive) up to the Subsequent Transfer Date as soon as reasonably practicable.

2.2. Three months preceding the termination, partial termination or expiry of this Contract or on receipt of a written request from the Authority the Contractor shall:

2.2.1. ensure that Employee Liability Information and such information listed in Part A of Appendix 2 of Part 2 of this Schedule 9 relating to the Subsequent Transferring Employees is provided to the Authority and/or any New Provider;

2.2.2. inform the Authority and/or any New Provider of any changes to the information provided under this paragraph 2.2 up to any Subsequent Transfer Date as soon as reasonably practicable;

2.2.3. enable and assist the Authority and/or any New Provider or any sub-contractor of a New Provider to communicate with and meet those employees and their trade union or other employee representatives.

2.3. No later than 28 days prior to the Subsequent Transfer Date the Contractor shall provide the Authority and/or any New Provider with a final list of the Subsequent Transferring Employees together with the information listed in Part B of Appendix 2 of Part 2 of this Schedule 9 relating to the Subsequent Transferring Employees.  The Contractor shall inform the Authority and/or New Provider of any changes to this list or information up to the Subsequent Transfer Date.

2.4. Paragraphs 2.1 and 2.2 of this Part 2 are subject to the Contractor's obligations in respect of the DPA and the Contractor shall use its reasonable endeavours to obtain the consent of its employees (and shall procure that its Sub-Contractors use their reasonable endeavours to obtain the consent of their employees) to the extent necessary under the DPA or provide the data in an anonymous form in order to enable disclosure of the information required under paragraphs 2.1 and 2.2.  To the extent anonymous data has been provided by the Contractor pursuant to its obligations under paragraph 2.1.1 or 2.1.2 above, the Contractor shall provide full data to the Authority no later than 28 days prior to the Subsequent Transfer Date.
2.5. On notification to the Contractor by the Authority of a New Provider or within the period of six months prior to the Termination Date or after service of a notice to terminate this Contract (whether in whole or in part), whichever is earlier and in any event on receipt of a written request by the Authority, the Contractor shall not and shall procure that an Employing Sub-Contractor shall not:

2.5.1. materially amend or promise to amend the rates of remuneration or other terms and conditions of employment of any person wholly or mainly employed or engaged in providing the Services under this Contract; or

2.5.2. replace or re-deploy from the Services any person wholly or mainly employed or engaged in providing the Services, or materially increase or decrease the number of persons performing the Services under this Contract or the working time spent on the Services (or any part thereof); or

2.5.3. reorganise any working methods or assign to any person wholly or mainly employed or engaged in providing the Services (or any part thereof) any duties unconnected with the Services (or any part thereof) under this Contract; or

2.5.4. terminate or give notice to terminate the employment of any person wholly or mainly employed or engaged in providing the Services (or any part thereof) under this Contract other than in the case of serious misconduct or for poor performance,
save in the ordinary course of business and with the prior written consent of the Authority (not to be unreasonably withheld or delayed) and the Contractor shall indemnify and keep indemnified the Authority in respect of any reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any breach of paragraphs 2.1, 2.2, 2.3 or this paragraph 2.5 of this Schedule 9, Part 2.
2.6. The Authority may at any time prior to the period set out in paragraph 2.5 of this Part 2 request from the Contractor any of the information in sections 1(a) to (d) of Appendix 1 of this Part 2 and the Contractor shall and shall procure any Sub-Contractor will provide the information requested within 28 days of receipt of that request.

Obligations in Respect of Subsequent Transferring Employees
2.7. To the extent that the Transfer Regulations apply on expiry, termination or partial termination of this Contract, the Contractor shall and shall procure any Employing Sub-Contractor shall and the Authority shall and shall procure that a New Provider shall in such circumstances:

2.7.1. before and in relation to the Subsequent Transfer Date liaise with each other and shall co-operate with each other in order to implement effectively the smooth transfer of the Subsequent Transferring Employees to the Authority and/or a New Provider; and

2.7.2. comply with their respective obligations under the Transfer Regulations including their obligations to inform and consult under Regulation 13 of the Transfer Regulations.

Unexpected Subsequent Transferring Employees

2.8. If a claim or allegation is made by an employee or former employee of the Contractor or any Employing Sub-Contractor who is not named on the list of Subsequent Transferring Employees provided under paragraph 2.3 (an Unexpected Subsequent Transferring Employee) that he has or should have transferred to the Authority and/or New Provider by virtue of the Transfer Regulations, the Party receiving the claim or allegation shall notify the other Party (or the Contractor shall notify the Authority on the Sub-Contractor’s behalf and the Authority shall notify the Contractor on the New Provider’s behalf) in writing as soon as reasonably practicable and no later than 10 Business Days after receiving notification of the Unexpected Subsequent Transferring Employee's claim or allegation, whereupon:

2.8.1. the Contractor shall (or shall procure that the Employing Sub-Contractor shall), as soon as reasonably practicable, offer and/or confirm continued employment to the Unexpected Subsequent Transferring Employee or take such other steps so as to effect a written withdrawal of the claim or allegation; and

2.8.2. if the Unexpected Subsequent Transferring Employee's claim or allegation is not withdrawn or resolved the Contractor shall notify the Authority (who will notify any New Provider who is a party to such claim or allegation), and the Authority (insofar as it is permitted) and/or New Provider (as appropriate) shall employ the Unexpected Subsequent Transferring Employee or as soon as reasonably practicable, (subject to compliance with its obligations provided in paragraph 2.8), serve notice to terminate the Unexpected Subsequent Transferring Employee's employment in accordance with his contract of employment; and

2.8.3. the Contractor shall indemnify the Authority against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any of the following liabilities incurred by the Authority or New Provider in dealing with or disposing of the Unexpected Subsequent Transferring Employee's claim or allegation:

2. any additional costs of employing the Unexpected Subsequent Transferring Employee up to the date of dismissal where the Unexpected Subsequent Transferring Employee has been dismissed in accordance with paragraph 2.8.2;

2. any liabilities acquired by virtue of the Transfer Regulations in relation to the Unexpected Subsequent Transferring Employee;

2. any liabilities relating to the termination of the Unexpected Subsequent Transferring Employee's employment, but excluding such proportion or amount of any liability for unfair dismissal, breach of contract or discrimination attributable:

2. to a failure by the Authority or a New Provider to act reasonably to mitigate the costs of dismissing such person);

2. directly or indirectly to the procedure followed by the Authority or a New Provider in dismissing the Unexpected Transferee; or

2. to the acts/omissions of the Authority or a New Provider not wholly connected to the dismissal of that person;

2. any liabilities incurred under a settlement of the Unexpected Subsequent Transferring Employee's claim which was reached with the express permission of the Contractor (not to be unreasonably withheld or delayed);

2. reasonable administrative costs incurred by the Authority or New Provider in dealing with the Unexpected Subsequent Transferring Employee's claim or allegation, subject to a cap per Unexpected Subsequent Transferring Employee of £5,000; and

2. legal and other professional costs reasonably incurred;

2.8.4. the Authority shall be deemed to have waived its right to an indemnity under paragraph 2.8.3 if it fails without reasonable cause to take, or fails to procure any New Provider takes, any action in accordance with any of the timescales referred to in this paragraph 2.8.

Indemnities on Subsequent Transfer under the Transfer Regulations on Partial Termination, Termination or Expiry of the Contract

2.9. If on the expiry, termination or partial termination of the Contract there is a Subsequent Relevant Transfer, the Contractor shall indemnify the Authority and any New Provider against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any claim by any employee or trade union representative or employee representative arising whether before or after the Subsequent Transfer Date out of any failure by the Contractor or any Sub-Contractor to comply with their obligations under Regulation 13 of the Transfer Regulations in relation to any Subsequent Transferring Employee or any other employee of the Contractor or any Sub-Contractor affected by the Subsequent Relevant Transfer (as defined by Regulation 13 of the Transfer Regulations), save to the extent that all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities are a result of the act or omission of the Authority or the New Provider.

2.10. If there is a Subsequent Relevant Transfer, the Authority shall indemnify the Contractor against all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with:

2.10.1. any claim or claims by a Subsequent Transferring Employee at any time on or after the Subsequent Transfer Date which arise as a result of an act or omission of the Authority or a New Provider or a sub-contractor of a New Provider  during the period from and including the Subsequent Transfer Date;

2.10.2. subject to paragraph 2.9, any claim by any employee or trade union representative or employee representative arising whether before or after the Subsequent Transfer Date out of any failure by the Authority or a New Provider or a sub-contractor of a New Provider to comply with their obligations under Regulation 13 of the Transfer Regulations in relation to any Subsequent Transferring Employee or any other employee engaged wholly or mainly in connection with the Services by the New Provider or any other employee of the Authority or any New Provider affected by the Subsequent Relevant Transfer effected by this Contract (as defined by Regulation 13 of the Transfer Regulations),

save to the extent that all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities are a result of the act or omission of the Contractor or any Employing Sub-Contractor.

2.11. In the event of a Subsequent Relevant Transfer, the Authority shall indemnify the Contractor in respect of all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and other liabilities arising out of or in connection with or as a result of a substantial change by the Authority on or after the Subsequent Transfer Date to the working conditions of any Subsequent Transferring Employee to the material detriment of any such Subsequent Transferring Employee.  For the purposes of this paragraph 2.11, the expressions "substantial change" and "material detriment" shall have the meanings as are ascribed to them for the purposes of Regulation 4(9) of the Transfer Regulations.
General

2.12. The Contractor shall not recover any costs and/or other losses under this Schedule 9 where such costs and/or losses are recoverable by the Contractor elsewhere in this Contract and/or are recoverable under the Transfer Regulations or otherwise.
Appendix 1. CONTRACTOR PERSONNEL-RELATED INFORMATION TO BE RELEASED UPON RE-TENDERING WHERE THE TRANSFER REGULATIONS APPLIES

1.1. Pursuant to paragraph 2.1.1(b) of Part 2 of this Schedule 9, the following information will be provided:
1.1.1. The total number of individual employees (including any employees of Sub-Contractors) that are currently engaged, assigned or employed in providing the Services and who may therefore be transferred.  Alternatively the Contractor should provide information why any of their employees or those of their Sub-Contractors will not transfer;
1.1.2. The total number of posts or proportion of posts expressed as a full-time equivalent value that currently undertakes the work that is to transfer;

1.1.3. The preceding 12 months total pay costs – (Pay, benefits employee/employer ERNIC and Overtime);
1.1.4. Total redundancy liability including any enhanced contractual payments;
1.2. In respect of those employees included in the total at 1(a), the following information:
1.2.1. Age (not date of Birth);

1.2.2. Employment Status (i.e. Fixed Term, Casual, Permanent);
1.2.3. Length of current period of continuous employment (in years, months) and notice entitlement;
1.2.4. Weekly conditioned hours of attendance (gross);
1.2.5. Standard Annual Holiday Entitlement (not "in year" holiday entitlement that may contain carry over or deficit from previous leave years);
1.2.6. Pension Scheme Membership;
1.2.7. Pension and redundancy liability information;
1.2.8. Annual Salary;
1.2.9. Details of any regular overtime commitments (these may be weekly, monthly or annual commitments for which staff may receive an overtime payment);
1.2.10. Details of attendance patterns that attract enhanced rates of pay or allowances;
1.2.11. Regular/recurring allowances;

1.2.12. Outstanding financial claims arising from employment (i.e. season ticket loans, transfer grants).
1.3. The information to be provided under this Appendix 1 should not identify an individual employee by name or other unique personal identifier unless such information is being provided 28 days prior to the Subsequent Transfer Date.
1.4. The Contractor will provide (and will procure that the Sub-Contractors provide) the Authority/tenderers with access to the Contractor's and Sub-Contractor’s general employment terms and conditions applicable to those employees identified at paragraph 1(a) of this Appendix 1. 

Part A
Pursuant to paragraph 2.2 of this Part 2, the written statement of employment particulars as required by section 1 of the Employment Rights Act 1996 together with the following information (save where that information is included within that statement) which will be provided to the extent it is not included within the written statement of employment particulars:
1. Personal, Employment and Career 

1.1. Age;
1.2. Security Vetting Clearance;
1.3. Job title;

1.4. Work location;
1.5. Conditioned hours of work;
1.6. Employment Status;
1.7. Details of training and operating licensing required for Statutory and Health and Safety reasons;
1.8. Details of training or sponsorship commitments;
1.9. Standard Annual leave entitlement and current leave year entitlement and record;
1.10. Annual leave reckonable service date;
1.11. Details of disciplinary or grievance proceedings taken by or against transferring employees in the last two years;
1.12. Information of any legal proceedings between employees and their employer within the previous two years or such proceedings that the transferor has reasonable grounds to believe that an employee may bring against the transferee arising out of their employment with the transferor;
1.13. Issue of Uniform/Protective Clothing;
1.14. Working Time Directive opt-out forms; and

1.15. Date from which the latest period of continuous employment began.
2. Performance Appraisal
2.1. The current year's Performance Appraisal;
2.2. Current year’s training plan (if it exists); and

2.3. Performance Pay Recommendations (PPR) forms completed in the current reporting year, or where relevant, any bonus entitlements.

3. Superannuation and Pay
3.1. Maternity leave or other long-term leave of absence (meaning more than 4 weeks) planned or taken during the last two years;

3.2. Annual salary and rates of pay band/grade;
3.3. Shifts, unsociable hours or other premium rates of pay;
3.4. Overtime history for the preceding twelve-month period;

3.5. Allowances and bonuses for the preceding twelve-month period;

3.6. Details of outstanding loan, advances on salary or debts;

3.7. Cumulative pay for tax and pension purposes;
3.8. Cumulative tax paid;
3.9. National Insurance Number;
3.10. National Insurance contribution rate;

3.11. Other payments or deductions being made for statutory reasons;

3.12. Any other voluntary deductions from pay;

3.13. Contractor Scheme or other Contractor/Sub-Contractor pension scheme membership;
3.14. For pension purposes, the notional reckonable service date;

3.15. Pensionable pay history for three years to date of transfer;

3.16. Percentage of any pay currently contributed under additional voluntary contribution arrangements; and

3.17. Percentage of pay currently contributed under any added years arrangements.
4. Medical 

4.1. Sickness and absence records for the immediately preceding four-year period; and

4.2. Details of any active restoring efficiency case for health purposes.
5. Disciplinary
5.1. Details of any active restoring efficiency case for reasons of performance; and

5.2. Details of any active disciplinary cases where corrective action is on-going.

6. Further information

6.1. Information about specific adjustments that have been made for an individual under the Disability Discrimination Act 1995 or the Equality Act 2010;

6.2. Short term variations to attendance hours to accommodate a domestic situation;
6.3. Individuals that are members of the Reserves, or staff that may have been granted special leave as a School Governor; and
6.4. Information about any maternity or other statutory leave or other absence from work.
Part B
Information to be provided 28 days prior to the Subsequent Transfer Date:

1.1. Employee's full name;
1.2. Date of Birth

1.3. Home address; and
1.4. Bank/building society account details for payroll purposes Tax Code.
Schedule 10 Task Authorisation Form

	TASK AUTHORISATION FORM (TAF)

	CONTRACT NO:  MS1/0200            
	 
	TAF NO:
	

	TO:
	
	From:
	Defence Marine Services 
Defence Equipment & Support 
Room 221 
No.24 Store 
Building No 1/117 PP27 
HMNB Portsmouth, PO1 3LT

	The Authority's Authorised Representative is to complete PART A of this form and the Contractor's Authorised Representative is to complete Part B of this Form and return it to the Authority's Authorised Representative

PART A

	

	Required Completion Date: 


	
	 
	 

	I certify that the requirement detailed above is outside the scope of the Schedule of Requirements and agreed


	Signed: 
	 
	
	Date: 


	CONTRACT NO: MS1/0200
	
	TAF NO:
	

	PART B - CONTRACTOR'S QUOTATION

	

	

	(Please provide a breakdown of the addition al costs detailing Labour Costs, including Rates, Operating Costs, Overheads and any other additional expenses)



	Signed: 
	 
	Appointment: 
	Date: 


	CONTRACT NO:  MS1/0200
	 
	TAF NO:
	

	PART C - APPROVALS AND ACCEPTANCE OF OFFER (To be completed by the Authority)

	PART C1 - APPROVALS
	 
	 
	 

	I hereby certify that the Total Firm Price (Ex VAT) quoted by the Contractor at PART B is fair and reasonable and commensurate with the work required at PART A

	Signed:
	 
	Appointment:
	Date:

	I hereby confirm that the Total Firm Price (Ex VAT) quoted by the Contractor at PART B is affordable, a correct charge to the following codes and is within the delegated authority of the undersigned:

	UIN:
	RAC:
	VAT Code:
	MGC Code:

	TLB CODE:
	BLB: 
	 
	 

	Signed:
	 
	Appointment:
	Date:

	PART C2 - ACCEPTANCE OF OFFER AND AUTHORITY TO PROCEED (To be completed by the Authority)

	TO:
	
	FROM: 
	Defence Marine Services 
Defence Equipment & Support 
Room 221 
No.24 Store 
Building No 1/117 PP27 
HMNB Portsmouth, PO1 3LT

	1.   The Authority hereby accepts your Total Firm Price (Ex VAT) of £                           for all work to be carried out under this TAF No.

	2.  You should now proceed with the performance of the Task described in this TAF in accordance with the Terms and Conditions of the Project Agreement.

	3.   This is not an authorisation for payment. Claims for payment should be submitted in accordance with   normal process

	4.  Please acknowledge receipt of this PART C2.
	 
	 

	Signed:
	 
	Appointment:
	Date:


	CONTRACT NO: MS1/0200
	 
	TAF NO: 
	

	PART D - TASK COMPLETION REPORT

	PART D1 (To be completed by the Contractor and forwarded to the representative named in PART D2 who will then confirm to DMS Commercial Section that the task has been satisfactorily completed to enable input onto the CP&F system for receipting and authorising payment.)

	Report:  



	Signed:
	 
	Appointment:
	Date:

	PART D2: Authority's Authorised Representative for this TAF is:
	(Name)
	(Contact Details)

	Declaration by Authority's Authorised Representative:  I hereby confirm that all work has been satisfactorily carried out under this TAF and recommend that payment is made in full to the Contractor.

	Signed:
	 
	Appointment:
	Date:

	IMPORTANT:  A copy of this form should be sent to both DMS and the Contractor upon completion to allow payment to be made to the Contractor.


Schedule 11 Financial Model

Schedule 12 Security Aspects Letter
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	DES Ships  Commercial

Defence Marine Services
	

	
	Room 221, 

No.24 Store

Building No 1/117, PP27
	

	
	HM Naval Base 

Portsmouth

PO1 3LT

Telephone: 02392 - 726137

Military: 9380 26137

Email: desshipscomrcl-dms-1@mod.uk
	

	
	09 February 2017
	

	
	
	


Tender Number and Subject:  MS1/0200 - MARINE SUPPORT TO RANGE SAFETY AND AIRCREW TRAINING 

Dear Sir/ Madam, 

1. On behalf of the Secretary of State for Defence, I hereby give you notice that all aspects of the work under the above contract are classified as OFFICIAL and the aspects defined below are specifically caveated as OFFICIAL-SENSITIVE for the purpose of DEFCON 660:

	OFFICIAL – SENSITIVE SECURITY ASPECTS

	Booking details for FOST(South), FOST(North) and JTEPS tasking serials

	Booking details for RAF Sea Drills and Target Towing

	Information on User Units being supported

	Concept of Operations Documents/Information raised by any Customer

	Scenario information related to tasking serials for FOST(South), FOST(North) and JTEPS

	Procedural documentation raised by any Customer / User

	All detail on tasking activities for Navy Cmnd, JHC and RAF


2. If any security incident occurs to classified information related to this contract the details of the incident shall be immediately reported in accordance with paragraphs 24 & 25 of the Security Condition referred to below.

3. Information about this contract must not without the approval of the Authority be published or communicated to anyone except where necessary for the execution of the contract.

4. Your attention is drawn to the requirements of the “Security Conditions” and the provisions of the Official Secrets Acts 1911-1989 in general, and specifically to the provisions of Section 2 of the Official Secrets Act 1911 (as amended by the Act of 1989). In particular you should take all reasonable steps to make sure that all individuals employed on any work in connection with the contract have notice of the above specified aspects and that the aforementioned statutory provisions apply to them and will continue so to apply after the completion or earlier determination of the contract.

6. Any access to classified information on MoD premises that may be needed will be in accordance with MoD security regulations under the direction of the MoD Project Officer.

7. The enclosed Security Condition, outlines the minimum measures required to safeguard OFFICIAL and OFFICIAL-SENSITIVE information and is provided to enable you to provide the required degree of protection.

8. Will you please confirm that the requirements of this Security Aspects Letter and the UK Security Conditions are understood and will be complied with.

Yours faithfully,

Linda Sharp

DES Ships Comrcl DMS 1

Copy via DII email to:

DBR-DefSy-STInd (MULTIUSER)

OFFICIAL and OFFICIAL- SENSITIVE Security Condition for UK Contracts: 

Definitions

1. The term "Authority" means the Secretary of State for Defence.

Security Grading

2. All aspects associated with this Contract are classified OFFICIAL. Some aspects are more sensitive and are classified as OFFICIAL-SENSITIVE. The Authority shall issue a Security Aspects Letter which shall define the OFFICIAL- SENSITIVE information that is furnished to the Contractor, or which is to be developed by it, under this Contract. The Contractor shall mark all OFFICIAL-SENSITIVE documents which it originates or copies during the Contract clearly with the OFFICIAL-SENSITIVE classification. However, the Contractor is not required to mark information/material related to the contract which is only OFFICIAL.

Official Secrets Acts

3. The Contractor's attention is drawn to the provisions of the Official Secrets Acts

1911-1989 in general, and to the provisions of Section 2 of the Official Secrets Act 1911 (as amended by the Act of 1989) in particular. The Contractor shall take all reasonable steps to make sure that all individuals employed on any work in connection with the Contract (including sub-contractors) have notice that these statutory provisions, or any others provided by the Authority, apply to them and shall continue so to apply after the completion or earlier termination of the Contract.

Protection of OFFICIAL and OFFICIAL- SENSITIVE Information

4. The Contractor shall protect OFFICIAL and OFFICIAL-SENSITIVE information provided to it or generated by it in accordance with the requirements detailed in this Security Condition and any other conditions that may be specified by the Authority. The Contractor shall take all reasonable steps to prevent the loss or compromise of the information or from deliberate or opportunist attack.

5. OFFICIAL and OFFICIAL-SENSITIVE information shall be protected in a manner to avoid unauthorised access. The Contractor shall take all reasonable steps to prevent the loss, compromise or inappropriate access of the information or from deliberate or opportunist attack.

6. All OFFICIAL and OFFICIAL-SENSITIVE material including documents, media and other material shall be physically secured to prevent unauthorised access. When not in use OFFICIAL and OFFICIAL- SENSITIVE documents/material shall be handled with care. As a minimum, when not in use, OFFICIAL-SENSITIVE material shall be stored under lock and key and in a lockable room, cabinets, drawers or safe and the keys/combinations are themselves to be subject to a level of physical security and control.

7. Disclosure of OFFICIAL and OFFICIAL-SENSITIVE information shall be strictly in accordance with the "need to know" principle. Except with the written consent of the Authority’s Authorised Representative, the Contractor shall not disclose any of the classified aspects of the Contract detailed in the Security Aspects Letter other than to a person directly employed by the Contractor or sub-Contractor, or Service Provider.

8. Any samples, patterns, specifications, plans, drawings or any other documents issued by or on behalf of the Authority for the purposes of the Contract remain the property of the Authority and shall be returned on completion of the Contract or, if directed by the Authority, destroyed in accordance with paragraph 30.

Access

9. Access to OFFICIAL and OFFICIAL-SENSITIVE information shall be confined to those individuals who have a “need-to-know”, have been made aware of the requirement to protect the information and whose access is essential for the purpose of his or her duties.

10. The Contractor shall ensure that all individuals having access to OFFICIAL- SENSITIVE information have undergone basic recruitment checks. The Contractor shall apply the requirements of HMG Baseline Personnel Security Standard (BPSS) for all individuals having access to OFFICIAL-SENSITIVE information. Further details and the full requirements of the BPSS can be found at the Gov.UK website at: 
https://www.gov.uk/government/publications/government-baseline-personnel-security- standard.

Hard Copy Distribution

11. OFFICIAL and OFFICIAL-SENSITIVE documents shall be distributed, both within and outside company premises in such a way as to make sure that no unauthorised person has access. It may be sent by ordinary post or Commercial Couriers in a single envelope. The words OFFICIAL or OFFICIAL-SENSITIVE shall not appear on the envelope. The envelope should bear a stamp or details that clearly indicates the full address of the office from which it was sent.

12. Advice on the distribution of OFFICIAL-SENSITIVE documents abroad or any other general advice including the distribution of OFFICIAL-SENSITIVE hardware shall be sought from the Authority.

Electronic Communication, Telephony and Facsimile Services

13. OFFICIAL information may be emailed unencrypted over the internet. OFFICIAL-SENSITIVE information shall normally only be transmitted over the internet encrypted using either a CESG Commercial Product Assurance (CPA) cryptographic product or a MOD approved cryptographic technique such as Transmission Layer Security (TLS). In the case of TLS both the sender and recipient organisations must have TLS enabled. Details of the CPA scheme are available at:

http://www.cesg.gov.uk/servicecatalogue/Product-Assurance/Pages/Product-Assurance.aspx.

Exceptionally, in urgent cases, OFFICIAL-SENSITIVE information may be emailed unencrypted over the internet where there is a strong business need to do so and only with the prior approval of the Authority.

14. OFFICIAL-SENSITIVE information shall only be sent when it is known that the recipient has been made aware of and can comply with the requirements of these Security Conditions and subject to any explicit limitations that the authority shall require. Such limitations, including any regarding publication, further circulation or other handling instructions shall be clearly identified in the email sent with the material.

15. UK OFFICIAL information may be discussed on fixed and mobile telephones with persons located both within the UK and overseas. OFFICIAL-SENSITIVE information may be discussed on fixed and mobile types of telephone within the UK, but not with (or within) earshot of unauthorised persons.

16. UK OFFICIAL information may be faxed to recipients located both within the UK and overseas, however OFFICIAL-SENSITIVE information may be faxed only to UK recipients.

Use of Information Systems

17. The detailed functions that must be provided by an IT system to satisfy the minimum requirements cannot all be described here; it is for the implementers to identify possible means of attack and ensure proportionate security mitigations are applied to prevent a successful attack.

18. As a general rule, any communication path between an unauthorised user and the data can be used to carry out an attack on the system or be used to compromise or ex- filtrate data.

19. The following describes the minimum security requirements for processing and accessing OFFICIAL-SENSITIVE information on IT systems.

a. Access. Physical access to all hardware elements of the IT system is to be strictly controlled. The principle of “least privilege” will be applied to System Administrators. Users of the IT System -Administrators should not conduct ‘standard’ User functions using their privileged accounts.

b. Identification and Authentication (ID&A). All systems shall have the following functionality:

(1) Up-to-date lists of authorised users.

(2) Positive identification of all users at the start of each processing session.

c. Passwords. Passwords are part of most ID&A, Security Measures. Passwords shall be ‘strong’ using an appropriate method to achieve this, for example including numeric and “special” characters (if permitted by the system) as well as alphabetic characters.

d. Internal Access Control. All systems shall have internal Access Controls to prevent unauthorised users from accessing or modifying the data.

e. Data Transmission. Unless the Authority authorises otherwise, OFFICIAL- SENSITIVE information shall be transmitted or accessed electronically (e.g. point to point computer links) via a public network like the Internet, using a CPA product or equivalent as described in paragraph 13 above,

f. Security Accounting and Audit. Security relevant events fall into two categories, namely legitimate events and violations.

1. The following events shall always be recorded:

(a) All log on attempts whether successful or failed,

(b) Log off (including time out where applicable),

(c) The creation, deletion or alteration of access rights and privileges,

(d) The creation, deletion or alteration of passwords,

(2) For each of the events listed above, the following information is to be recorded:

(e) Type of event,

(f) User ID,

(g) Date & Time,

(h) Device ID,

The accounting records shall have a facility to provide the System Manager with a hard copy of all or selected activity. There shall also be a facility for the records to be printed in an easily readable form. All security records are to be inaccessible to users without a need to know.

If the operating system is unable to provide this then the equipment shall be protected by physical means when not in use i.e. locked away or the hard drive removed and locked away.

g. Integrity & Availability. The following supporting measures shall be implemented:

1. Provide general protection against normally foreseeable accidents/mishaps and known recurrent problems (e.g. viruses and power supply variations),

2. Defined Business Contingency Plan,

3. Data backup with local storage,

4. Anti Virus Software (Implementation, with updates, of an acceptable industry standard Anti-virus software),

5. Operating systems, applications and firmware should be supported,

6. Patching of Operating Systems and Applications used shall be in line with the manufacturers recommended schedule. If patches cannot be applied an understanding of the resulting risk will be documented,

h. Logon Banners. Wherever possible, a “Logon Banner” shall be provided to summarise the requirements for access to a system which may be needed to institute legal action in case of any breach occurring.

A suggested format for the text (depending on national legal requirements) could be:

“Unauthorised access to this computer system may constitute a criminal offence”

i. Unattended Terminals. Users are to be automatically logged off the system if their terminals have been inactive for some predetermined period of time, or systems must activate a password protected screen saver after 15 minutes of inactivity, to prevent an attacker making use of an unattended terminal.

j. Internet Connections. Computer systems shall not be connected direct to the Internet or ‘untrusted’ systems unless protected by a firewall (a software based personal firewall is the minimum) which is acceptable to the Authority’s Principal Security Advisor.

k. Disposal. Before IT storage media (e.g. disks) are disposed of, an erasure product shall be used to overwrite the data. This is a more thorough process than deletion of files, which does not remove the data.

Laptops

20. Laptops holding any MOD supplied or contractor generated OFFICIAL-SENSITIVE information are to be encrypted using a CPA product or equivalent as described in paragraph 13 above.

21. Unencrypted laptops not on a secure site1 are to be recalled and only used or stored in an appropriately secure location until further notice or until approved full encryption is installed. Where the encryption policy cannot be met, a risk balance case that fully explains why the policy cannot be complied with and the mitigation plan, which should explain any limitations on the use of the system, is to be submitted to the Authority for consideration. Unencrypted laptops and drives containing personal data are not to be taken outside of secure sites. For the avoidance of doubt the term “drives” includes all removable, recordable media (e.g. memory sticks, compact flash, recordable optical media e.g. CDs and DVDs), floppy discs and external hard drives.

22. Any token, touch memory device or password(s) associated with the encryption package is to be kept separate from the machine whenever the machine is not in use, left unattended or in transit.

23. Portable CIS devices are not to be left unattended in any public location. They are not to be left unattended in any motor vehicles either in view or in the boot or luggage compartment at any time. When the vehicle is being driven the CIS is to be secured out of sight in the glove compartment, boot or luggage compartment as appropriate to deter opportunist theft.

Loss and Incident Reporting

24. The contractor shall immediately report any loss or otherwise compromise of any OFFICIAL or OFFICIAL-SENSITIVE information to the Authority.

25. Accordingly, in accordance with Industry Security Notice 2014/02 as may be subsequently updated at:

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/293480/ISN2014_02_Incident_Reporting.pdf
any security incident involving any MOD owned, processed, or Contractor generated OFFICIAL or OFFICIAL-SENSITIVE information defined in the contract Security Aspects Letter shall be immediately reported to the MOD Defence Industry Warning, Advice and Reporting Point (WARP), within the Joint Security Co-ordination Centre (JSyCC). This will assist the JSyCC in formulating a formal information security reporting process and the management of any associated risks, impact analysis and upward reporting to the MOD’s Chief Information Officer (CIO) and, as appropriate, the company concerned. The MOD WARP will also advise the contractor what further action is required to be undertaken.

1 Secure Sites are defined as either Government premises or a secured office on the contractor premises.


JSyCC WARP Contact Details

Email: For those with access to the RLI: CIO-DSAS-JSyCCOperations
Email: For those without access to the RLI: CIO-DSAS-JSyCCOperations@mod.uk

Telephone: Working Hours: 0306 770 2187

Out of Hours/Duty Officer Phone: 07768 558863

Fax: 01480 446328

Mail: Joint Security Co-ordination Centre (JSyCC), X007 Bazalgette Pavilion, RAF Wyton, Huntingdon, Cambs, PE28 2EA.

Sub-Contracts

26. The Contractor may Sub-contract any elements of this Contract to Sub-contractors within the United Kingdom notifying the Authority. When sub-contracting to a Sub- contractor located in the UK the Contractor shall ensure that these Security Conditions shall be incorporated within the Sub-contract document. The prior approval of the Authority shall be obtained should the Contractor wish to Sub-contract any OFFICIAL-SENSITIVE elements of the Contract to a Sub-contractor located in another country. The first page of Appendix 5 (MOD Form 1686 (F1686)) of the Security Policy Framework Contractual Process chapter is to be used for seeking such approval. The MOD Form 1686 form can be found at Appendix 5 at:

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/367494/Co ntractual_Process_-_Appendix_5_form.doc.

If the Sub-contract is approved, the Authority shall provide the Contractor with the security conditions that shall be incorporated within the Sub-contract document.

Publicity Material

27. Contractors wishing to release any publicity material or display hardware that arises from this contract shall seek the prior approval of the Authority. Publicity material includes open publication in the contractor’s publicity literature or website or through the media; displays at exhibitions in any country; lectures or symposia; scientific or technical papers, or any other occasion where members of the general public may have access to the information even if organised or sponsored by the MOD, Services or any other government department.

Private Venture

28. Any defence related Private Venture derived from the activities of this Contract are to be formally assessed by the Authority for determination of its appropriate classification. Contractors are to submit a definitive product specification to DBR- DefSy(S&T/Ind) for PV Security Grading in accordance with the requirement detailed at:

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/300050/pv_grading_flyer_apr14.pdf.

Promotions and Potential Export Sales

29. Contractors wishing to promote, demonstrate, sell or export any material that may lead to the release of information or equipment classified OFFICIAL-SENSITIVE (including classified tactics, training or doctrine related to an OFFICIAL-SENSITIVE equipment) are to obtain the prior approval of the Authority utilising the MOD Form 680 process, as identified at: https://www.gov.uk/mod-f680-applications.

Destruction

30. As soon as no longer required, OFFICIAL and OFFICIAL-SENSITIVE information/material shall be destroyed in such a way as to make reconstitution unlikely , for example, by burning, shredding or tearing into small pieces. Advice shall be sought from the Authority when information/material cannot be destroyed or, unless already authorised by the Authority, when its retention is considered by the Contractor to be necessary or desirable. Unwanted OFFICIAL-SENSITIVE information/material which cannot be destroyed in such a way shall be returned to the Authority.

Interpretation/Guidance

31. Advice regarding the interpretation of the above requirements should be sought from the Authority.

32.  Further requirements, advice and guidance for the protection of MOD information at the level of OFFICIAL-SENSITIVE may be found in Industry Security Notices at: https://www.gov.uk/government/publications/industry-security-notices-isns
Audit

33. Where considered necessary by the Authority, the Contractor shall provide evidence of compliance with this Security Condition and/or permit the inspection of the Contractors processes and facilities by representatives of the Authority to ensure compliance with its provisions. 
�MoD note to bidders: bidders to revert on whether VAT is chargeable in respect of all aspects of Service Provision.  


�MoD note to bidders: to be confirmed.  
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