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1 Contract

A contract between
Homes and Communities Agency

and
……………………………….……………….


……………………………….……………….


……………………………….……………….

for
                         Tattenhoe Park Highway Adoption Works, Milton Keynes
Contract Data

The Employer is

Name

Homes and Communities Agency

Address

Woodlands



Manton Lane

                                                      Manton Lane Industrial Estate

                                                      Bedford

                                                      MK41 7LW  [Telephone     01234 24 2531]
E-mail address
Dave.Allen@hca.gsi.gov.uk

The works are                  Tattenhoe Park Highway Adoption Works, Milton Keynes
The site is                          482500E, 233400N

The starting date is

to be determined at the pre-start meeting 

The completion date is

8 weeks from agreed start date.

The period for reply is 

2 weeks.
The defects date is

52 weeks after Completion.

The defects correction period is
4 weeks.

The delay damages are 

£500 per day

The assessment day is the 
Last Friday of each month
The retention is 

5% (2.5% released on practical completion).

Does the United Kingdom Housing



Grants, Construction and Regeneration

Act 1996 as amended by the Local

Democracy, Economic Development

and Construction Act 2009 apply?

Yes.

The Adjudicator is                                                  to be nominated by the Employer in accordance with Z clause Z16 and clause W2.2.
The interest on late payment is 
                  0.5 % per complete week of delay.

The Contractor is not liable to the Employer 
for loss of, or damage to the Employer’s 

property in excess of 


 £10 million for any one event.

The minimum amount of cover

for the third insurance stated in the 

Insurance Table is:


£5 million

 The minimum amount of cover

for the fourth insurance stated in the 

Insurance Table is:


£10 million

The tribunal is 


Court

If the tribunal is arbitration, 



the arbitration procedure is:

Not applicable

The conditions of contract are the NEC3 Engineering and Construction Contract (April 2013) Option B and the following additional conditions:

Schedule of Additional Conditions of Contract amending the NEC3 Engineering and Construction Contract April 2013 Edition 

This schedule of Additional conditions of contract (Additional conditions of contract) amends the NEC3 Engineering and Construction Contract (April 2013) (the “NEC3”).  In the event of any ambiguity between the provisions of this schedule of Additional conditions of contract and the other provisions of the unamended NEC3 standard form, the provisions of this schedule of Additional conditions of contract shall prevail and take precedence over the NEC3 standard form provisions. 

This contract shall be executed by the Employer and the Contractor as a deed. 

CONDITIONS OF CONTRACT

The Conditions of Contract are amended and added to as follows:

	Clause 11.2
	Insert the following new definitions 11.2(33):

	“(33)
	The CDM Regulations are the Construction (Design and Management) Regulations 2007 and the related Approved Codes of Practice together with any requirements issued from time to time by the Health and Safety Executive.

	X2 
	The Secondary Option clause, X2 – Changes in the law is to be brought into the Contract.

	X16 
	The Secondary Option clause, X16 – Retention is to be brought into the Contract.

	Y(UK)2
	Subclause Y2.1(1) is replaced with the following:

The Act is the Housing Grants, Construction and Regeneration Act 1996 as amended by the Local

Democracy, Economic Development and Construction Act 2009 is brought into the Contract by reference.

Subclause Y2.2 is replaced with the following:

The date on which a payment becomes due is fourteen days after the assessment date.

The final date for payment is fourteen days or a different period for payment if stated in the Subcontract Data after the date on which payment becomes due.

The Contractor’s certificate is the notice of payment to the Subcontractor specifying the amount due at the payment due date (the notified sum) and stating the basis on which the amount was calculated.

Subclause Y2.3 is replaced with the following:

If either Party intends to pay less than the notified sum, he notifies the other Party not later than seven days (the prescribed period) before the final date for payment by stating the amount considered to be due and the basis on which that sum is calculated. A Party does not withhold

payment of an amount due under this subcontract unless he has notified his intention to pay less than the notified sum as required by this subcontract.

	Y(UK)3

Z Clauses (Additional Conditions of Contract) to NEC3 Engineering and Construction Contract June 2005.
	Option Y(UK)3 – Contracts (Rights of Third Parties) Act 1999 is brought into the Contract by reference.

For these, refer to the separate document, to be appended to this one. Appendix A refers.


2 The Contractor’s Offer
The Contractor is

Name

…………………………………………………………..

Address

…………………………………………………………..

…………………………………………………………..
………………………………………………………….
...………………………………………………………..
Telephone

…………………….
Fax …………………………..

E-mail address

…………………………………………………………..

The percentage for overheads and profit added to the Contractor’s Cost for people is …….%

The percentage for overheads and profit added to other Contractor’s Cost is ………..…..…%

The Contractor offers to provide the Works in accordance with the conditions of contract for an amount to be determined in accordance with the conditions of contract.
The offered total of the Prices is 
………………………………………………………….

Signed on behalf of the Contractor
Name


…………………………………………………………..

Position


…………………………………………………………..

Signature

…………………………….Date …………………….

3 The Employer’s Acceptance
The Employer accepts the Contractor’s Offer to Provide the Works.

Signed on behalf of the Employer
Name

…………………………………………………………..

Position

…………………………………………………………..

Signature

…………………………….  Date …………………….

4 bill of quantities
Refer to Appendix D.
5 Works Information
5.1 Description of the Works

The scheme consists of completion/remedial works to highway Infrastructure in Tattenhoe Park, Milton Keynes. This includes the removal and relaying of bituminous material and blockwork construction, the removal and laying of precast concrete kerbs, cleaning existing surface water sewers and replacing manhole covers.  The existing highway infrastructure was originally constructed in 2006.
5.2 Drawings

List of the drawings that apply to this contract: 
	DRAWINGS

	Drawing number
	Revision
	Title

	DK15005003C100
	-
	Extent of Remedial Works

	DK15005003C101
	-
	Extent of Drainage Works

	DK15005003C102
	-
	Construction Details

	
	
	


5.3 Specifications

List of the specifications which apply to this contract: 

	SPECIFICATIONS

	Title
	Date or revision
	Tick if publicly available

	Sewers for Adoption 7th Edition – a design and construction guide for developers. As amended by Anglian Water. 
	-
	-

	Specification for Highway Works (granular materials)
	-
	-

	Milton Keynes Council Specification
	-
	


5.4 Constraints on how the Contractor Provides the Works 

There will be a pre-commencement meeting set up on site in order to agree the location of welfare facilities, materials storage areas and construction routes. A pre-commencement condition inspection should also be carried out by the Contractor for the working area. 

A detailed Construction Stage Method Statement is to be provided by the Contractor for approval a minimum of two weeks prior to the Starting Date. The method statement shall include details of the vehicles and personnel involved and methods to be utilised.
Works shall be arranged to minimise the risk of damage to all buried services and ducts. Tracing works to determine the position of any buried services shall be carried out by the contractor prior to carrying out any works. Protection works where necessary are to be carried out in accordance with the relevant utility providers requirements. No payment is to be paid to the Contractor for abortive efforts or damage to existing services or ducts damaged by the installation of the proposed works. 

For the duration of the contract the Contractor shall allow in his sequence and timing of works liaison with the relevant public and private utility providers.

Due to the nature and extents of these works, it is assumed that this is not a notifiable project under the terms of the Construction (Design and Management) Regulations 2015. Tenderers are required to allow for meeting the requirements of the CDM Regulations within their rates and prices when preparing their tender.

The Contractor is required to prepare a risk assessment of the planned works and provide necessary health and safety arrangements.

For all Works, the Contractor shall supply a full set of ‘as built’ information on a clean set of paper prints of the construction drawings. The ‘As-built’ drawings shall be completed and issued to the Employer (or appointed Agent) within 4 weeks of completion of the Works.

The normal permissible working hours for the works shall be Monday to Fridays between 08:00 to 18:00 hours with no working at weekends or on public holidays without prior agreement with the Employer.

Should any operation be carried out outside the hours given above which are likely to generate noise audible at the facade of any inhabited building and consent has been given by the Employers Representative for that operation then the Contractor shall notify local residents. The notification shall take the form of a letter giving details of the work, extent duration of the disturbance and a contact name and telephone number for enquiries. The Contractor will still be required to comply with any conditions required by Milton Keynes Council.
The Contractor is required to maintain at all times a vehicular and pedestrian route to the adjacent school.

Part of the site is used as a public transport corridor. The Contractor should liaise with MK Council and the bus operator to ensure that suitable provision is made by the Contractor to maintain the bus route at all times during the Works.

5.5 Services and other things provided by the Employer

None.
6 Site Information

There are no known previous industrial uses and contamination risk is very low. 

Site access is available off Snelshall Street (V1) as shown on drawing DK15005003C100. Access from any other direction is prohibited.

David Wilson Homes are currently constructing residential properties to the north of Road 2. Road 1A has been fenced off just north of the square adjacent to the school.

Utilities exist within the vicinity of the works; the contractor shall carry out his own searches to assess the risk. Cable detection tools should be used to accurately locate services on the ground and their positions should be marked. 

The contractor shall be aware of 2 high pressure oil pipelines that cross Tattenhoe Park, as shown on drawing DK15005003C100. Strictly no excavation over the pipelines without permission from the British Pipeline Association will be allowed.

7 PAYMENT TO THE CONTRACTOR 
The Contractor shall be paid in accordance with the amount of Works completed as shown in the Price List.  The Contractor shall get paid for completion of Works without defects as grouped in the Price List. The amount due is the Price of Work Done to Date for each group of completed activities. The prices are the lump sum prices for each of the activities in the Price List.

There may be a minor quantity of additional work required as the works proceeds and these will be valued on the basis of prices contained within the price list and the Contractor’s offer.

The Due Payment to the Contractor shall be made 4 weeks after the Contractor application for payment. The application for payment will be based on the assessment date referred to in the Contract Data.

APPENDIX A – Z CLAUSES AND ASSOCIATED DOCUMENT
	Z CLAUSES (ADDITIONAL CONDITIONS OF CONTRACT)

TO 

NEC3 ENGINEERING AND CONSTRUCTION CONTRACT JUNE 2005

OPTION B (PRICED CONTRACT WITH BILL OF QUANTITIES)

	


	This is a contract document

Signed on behalf of the Employer

………………………………………………………………

Signed on behalf of the Contractor

………………………………………………………………




	Z1
	IDENTIFIED AND DEFINED TERMS

	
	A new clause 11.2(32) is added:

"Utilities Contract are contracts entered into or to be entered into between the Employer and the Utilities Companies and related contracts between Utilities Companies and their contractors for carrying out the Utilities Works.

Utilities Companies are those utilities providers specified in the tender.
Utilities Works are the provision of utilities infrastructure and services."

	Z2 
	INTERPRETATION AND THE LAW

	
	A new clause 12.5 is added:

"For the purposes of the Contracts (Rights of Third Parties) Act 1999 the parties do not intend to confer, and nothing in this contract is construed as conferring, on a third party a benefit or a right to enforce a term of this contract, but without derogation from additional condition Z25 (Assignment) and Z19 (Collateral warranties)."

	Z3 
	THE PROJECT MANAGER AND THE SUPERVISOR

	
	A new clause 14.5 is added:

"No inspection, testing, approval or review nor any omission to inspect, test, approve or review on the part of the Employer or on its behalf is to diminish any duty or liability hereunder of the Contractor."

	Z4 
	AMBIGUITIES AND INCONSISTENCIES

	
	Delete core clause 17.1 and substitute:

"Where there is a discrepancy or error or omission within the Works Information, or between the Works Information and the conditions of contract, the Contractor informs the Project Manager in writing of his proposed amendment to remove the discrepancy and the Project Manager decides between the discrepant items or otherwise accepts the Contractor’s proposed amendment or the Project Manager substitutes his own amendment and the Contractor complies with the decision or acceptance by the Project Manager without any adjustment to the Prices or the Completion Date ."

	Z5 
	PROVIDING THE WORKS

	
	Insert a new core clause 20.2 as follows:

"The Contractor shall ensure the proper integration, co-ordination and compatibility of the various elements, one with another and with the remainder of the works, and of the Plant and Materials for inclusion in the works."

	Z6 
	THE CONTRACTOR'S DESIGN

	
	Delete the full stop at the end of core clause 21.1 and insert:

", and the Contractor warrants and undertakes in respect of its design that it satisfies any performance specification included or referred to in the contract and the Works Information.

The warranties and undertakings contained in this clause 21.1 are without prejudice to any warranties implied by law or statute or otherwise.

The Employer relies upon the obligations of the Contractor set out in this clause.”

	Z7 
	WORKING WITH THE EMPLOYER AND OTHERS

	
	Amend core clause 25.3 by deleting the words:

"The Employer’s right to recover the additional cost is his only right in these circumstances."

	Z8 
	SUBCONTRACTING

	
	Amend core clause 26.1 by adding at the beginning before the printed text:

"The Contractor does not without the written consent of the Project Manager sub-let all or any portion of the works or the design of the works."

	
	Insert at the end of core clause 26.1: 

"The Contractor is and remains liable for the acts and omissions of any of its Subcontractors, including the tortious acts and omissions of the Subcontractors. All Subcontractors are deemed to be domestic Subcontractors to the Contractor.”

	Z9 
	THE PROGRAMME

	
	Amend core clause 31.2 as follows:

Add a bullet point after the fourth bullet point as follows: 

"     (   the commencement, carrying out and completion by the Utilities Companies of the Utilities Works as stipulated in the Utilities Contracts."

	Z10 
	SEARCHING FOR AND NOTIFYING DEFECTS

	
	Amend core clause 42.1 by deleting the words:

“Until the defects date”

	Z11
	NOTIFYING COMPENSATION EVENTS

	
	Amend core clause 61.4 by deleting the words:

“If the Project Manager does not notify his decision, the Contractor  may notify the Project Manager of his failure. A failure by the Project Manager to reply within two weeks of this notification is treated as acceptance by the Project Manager that the event is a compensation event and an instruction to submit quotations”

	Z12 
	QUOTATIONS FOR COMPENSATION EVENTS

	
	Delete core clause 62.6.

	Z13 
	THE PROJECT MANAGER’S ASSESSMENTS

	
	Delete core clause 64.4.

	Z14 
	THE EMPLOYER’S TITLE TO PLANT AND MATERIALS

	
	Delete core clause 70.1 and substitute:

"
No payment is to be made to the Contractor on account of Plant and Materials which is outside the Working Areas unless on payment title will pass to the Employer forthwith on payment and without any act being performed, and the Plant and Materials is clearly tagged, identified as the Employer's, and set aside for the Employer.  Risk in the Works, Plant or Materials does not pass on payment."

	
	Amend core clause 70.2 as follows:

Insert after "removed":

"as permitted by clause 72.1".

Insert at the end:

"Notwithstanding the first sentence of clause 70.2, title passes to the Employer on payment being made by the Employer to the Contractor for Plant and Materials in the Working Area."

	Z15 
	REMOVING EQUIPMENT

	
	Delete core clause 72.1 and substitute:

"The Contractor does not remove Equipment, Plant and Materials from the Working Area without the Project Manager’s consent."

	Z16
	DISPUTE RESOLUTION PROCEDURE

	
	Delete main option clauses W2.1, W2.2, W2.3 and W2.4

	
	Insert the new main option clauses as follows:

“W2.1 – The proper law of this contract is English Law. The courts of England have jurisdiction in relation to this contract, and a court or judge thereof has jurisdiction to open up review and revise any decision or opinion or certificate under the contract.

W2.2 – Where pursuant to this contract or Part II of the Housing Grants, Construction and Regeneration Act 1996 (as amended by the Local Democracy, Economic Development and Construction Act 2009) a dispute or difference is referred to adjudication, that adjudication is governed by and conducted in accordance with the Adjudication Rules of the Technology and Construction Solicitors Association, which are incorporated herein by reference. The decision of the Adjudicator is binding on the parties until the dispute or difference is finally determined by a court or judge thereof.

W2.3 – Any reference in the contract to arbitration or to an arbitrator is deleted and substituted with a reference to the English courts or a judge thereof.” 

	Z17 
	RETENTION

	
	Insert a new secondary option clause X16.3 as follows:

“Where under this contract the Employer is entitled to withhold as a retention or otherwise money from the Contractor, the retention is retained by the Employer without obligation to invest and without creating any fiduciary obligations on  the part of the Employer to the Contractor or any person with whom the Contractor may have contracted. The Contractor has no interest (either legal or equitable) in the retained amount or its produce”.

	Z18 
	MATERIALS NOT TO BE USED

	
	Insert a new additional condition of contract as follows: 

"The Contractor undertakes represents and warrants to the Employer that to the extent it selects or approves substances or materials for use in the works:

(a)
it acts in accordance with the guidance contained in the publication, "Good Practice in the Selection of Construction Materials" (2011 published by the British Council for Offices); and

(b) 
that no other substances or materials generally known to be deleterious at the time of use and no other materials or substances which are prohibited by the Works Information and/or this contract, or which do not comply with any applicable British Standard or European Standard or any applicable Code of Practice, are used by or on behalf of it (unless specifically instructed in writing to the contrary by the Employer)."

	Z19 
	PARENT COMPANY GUARANTEE AND PERFORMANCE BOND

	
	Insert a new additional condition of contract as follows:

"It is a condition precedent to the obligation of the Employer to pay any sums under this contract that the Contractor has provided to the Employer:

(a) a parent company guarantee in the form set out in Appendix 1A duly executed as a deed by the Contractor’s ultimate parent;

(b) and a bond in the sum of 10% (ten per cent) of the Prices and in the form set out in Appendix 1B by a surety approved in its absolute discretion by the Employer".

	Z20 
	HEALTH AND SAFETY

	   
	Insert a new additional condition of contract as follows:

" 
The Contractor in pursuance of its obligations under this contract complies at all times with the provisions of the Health & Safety at Work etc Act 1974 ("HS Act") and in particular the Construction (Design and Management) Regulations 2007 and any amendments thereto ("CDM Regulations") and the Site Waste Management Plans Regulations 2008 and any amendments thereto  (“SWMP Regulations”), and insofar as they touch upon or concern its obligations under this contract (but without prejudice to the generality of the foregoing):

(a) where the Contractor is also the Principal Contractor under the CDM Regulations and/or the SWMP Regulations, the Contractor complies with the obligations of the Principal Contractor under those regulations;

(b) where the Contractor is also a "designer" as defined under the CDM Regulations, the Contractor complies with the obligations of a "designer" under those regulations;
(c) co-operates fully with the CDM Co-ordinator and the Principal Contractor (if it is not either or both of those people) under the CDM Regulations and the SWMP Regulations;
(d) ensures that it allocates adequate resources to enable it to comply with its obligations in this contract, the CDM Regulations and the SWMP Regulations;
(e) co-operates with all other persons involved in the works as "designers" to consider the prevention of risks and protection of persons who may be exposed to risks,
(f) and the Contractor does not by an act or omission do anything that would cause the Employer to breach or be prosecuted under the HS Act, and/or the CDM Regulations and/or the SWMP Regulations."

	Z21 
	CORRUPT PRACTICES

	
	Insert a new additional condition of contract as follows:

“Z21.1 – The Contractor does not:

(a) Offer or give to any person in the service of the Employer any gift or consideration of any kind as an inducement or reward in relation to the obtaining or execution of this contract or any other contract with the Employer or for showing favour or disfavour to any person in relation to this contract or any other contract with the Employer; or

(b) enter into this contract or any other contract with the Employer if, in connection with this contract or any such other contract, commission has been paid or an agreement for the payment of commission has been made by him or on his behalf or to his knowledge.

Z21.2 - The Contractor shall discharge all of its obligations under this contract and shall otherwise conduct all of its activities relating to this contract in accordance with all applicable laws and regulations including, but not limited to, the Bribery Act 2010 (as may be amended,  re-enacted, consolidated or replaced from time to time).

Z21.3 - Without prejudice to the generality of clause Z21.2 the Contractor shall not (whether by act or omission) commit any breach of the Bribery Act 2010 in connection with its activities relating to this contract nor request that the Employer (whether by act or omission) commit any breach of the Bribery Act 2010.

Z21.4 - Any breach by the Contractor of clause Z21.3 shall constitute a material breach by the Contractor of this contract which is not capable of remedy and in such circumstances, the Employer shall be entitled at its discretion (subject to clause Z21.5) to immediately terminate this contract (together with any or all other agreements from time to time in force between the Employer and the Contractor) by service of written notice on the Contractor.

Z21.5 - When exercising any right of termination available under clause Z21.4, the Employer shall act in a reasonable and proportionate manner having regard to matters such as the gravity of the breach in question; the identity of the person responsible for that breach; and whether in the circumstances, action other than termination of this contract would be appropriate.

Z21.6 - The Contractor acknowledges that it has been provided with a copy of the Anti-Bribery and Corruption Code of Conduct of the Employer and warrants that it shall at all times comply with that Code of Conduct (as may be amended, varied or replaced from time to time by written notice from the Employer)

Z21.7 - The Contractor shall maintain full, accurate and up to date records as necessary to demonstrate its compliance with the requirements of the Bribery Act 2010 and shall make copies of such records available to the Employer on request.”

	Z22 
	CONFIDENTIALITY

	
	Insert a new additional condition of contract as follows:

"The Contractor is to at all times keep confidential, treat as privileged, and not directly or indirectly make or allow any disclosure of, any provision of this contract or any information relating to any provision or subject matter of the works or the Site, or any information directly or indirectly obtained from another party under or in connection with the works or the Site, except to the extent:

(a) Required by law;

(b) That the parties to this contract otherwise agree in writing;

(c) Necessary to carry out its duties in relation to the works, or in order to make full frank and proper disclosure to its insurers or intended insurers, or to obtain legal or accounting advice."

	Z23 
	THIRD PARTY AGREEMENTS

	
	Insert a new additional condition of contract as follows:

“Z23.1 The Contractor shall have regard to any obligations owed by the Employer under any agreement into which the Employer may have entered with a third party relating to the finance, sale or lease of the works or the Site or any part thereof insofar as copies of the whole or parts of those agreements (excluding matters related to price and payment) have been or will be provided to the Contractor and such agreements or parts are referred to in this clause Z23 as the “Third Party Agreements”.

Z23.2 The Contractor shall design, carry out and complete the construction of the works in conformity with the Employer’s obligations under the Third Party Agreements including, without limitation, those relating to provision of information and the giving of notice and permitting inspections before Completion may be certified.

Z23.3 The Contractor undertakes to the Employer that he has performed and shall continue to perform his obligations under this contract in such manner and at such times that no act, omissions or default of the Contractor or any of its Subcontractors or professional consultants (including any consultants which are novated to the Contractor, if any) or their respective employees or agents shall constitute, cause or contribute to any breach by the Employer of any of its obligations under the Third Party Agreements.

Z23.4 The Contractor shall indemnify the Employer against any damages, costs, fees, expenses or other like losses arising from any breach of any Third Party Agreement.”

	Z24 
	ASSIGNMENT

	
	Insert a new additional condition of contract as follows:

“Z24.1 - The Employer is entitled to assign the benefit of this contract or any part, share or interest herein without the consent of the Contractor.

Z24.2 - The Contractor is not entitled to assign the benefit of this contract or any part, share or interest herein."

	Z25 
	COMPUTER SYSTEMS, DATA PROTECTION OBLIGATIONS, FREEDOM OF INFORMATION, EMPLOYER PROPERTY, STORAGE AND MAINTENANCE OF RECORDS

	
	Insert a new additional condition of contract as follows:

“The Contractor shall at all times comply with the obligations set out at Appendix 1C, with such amendments as the Employer may reasonably require.”

	Z26
	PROFESSIONAL INDEMNITY

	
	Insert a new additional condition of contract as follows:

“Z26.1 - Without prejudice to the Contractor's obligations under this contract or otherwise at law, the Contractor undertakes and warrants that it forthwith procures and maintains at its own cost professional indemnity insurance for a sum not less than £5,000,000 in respect of each and every claim to cover the Contractor's obligations relating to this contract.

Z26.2 - The insurance is to be with a reputable insurance company carrying on insurance business in the United Kingdom, not subject to any unusual terms or excesses having regard to the cover which is available in the insurance market to competent contractors with good claims records and who are of similar size and experience as the Contractor.

Z26.3 - The insurance is maintained by the Contractor for a period of twelve years from Completion and for such period as the Contractor has any liability to the Employer (howsoever arising), and for so long as cover remains available on commercial rates and terms to competent contractors with good claims records of a similar size and experience as the Contractor.

Z26.4 - The Contractor produces to the Employer on demand (but not less than once in any period of 12 months) reasonably satisfactory evidence that the insurance required is in force, and in any event notifies the Employer as soon as reasonably practicable upon its inability to obtain cover, or the cancellation of the insurance, or its inability to renew the insurance and discusses with the Employer the means of best protecting the respective positions of the Employer and the Contractor in the absence of such insurance. 

Z26.5 - In respect of a claim by or on account of the Employer, the Contractor holds any such money received from such insurance (except for the Contractor's legal costs in respect of that particular claim) on trust for the Employer, and does not make any deduction from those monies without first obtaining the Employer's consent in writing."



	Z27 
	COPYRIGHT

	
	Insert a new additional condition of contract as follows:
“Z27.1
Copyright and registered and unregistered design right in all Documents will remain vested in the Contractor but the Contractor hereby grants (or if such a grant cannot legally take place until a later date agrees to grant) to the Employer with effect from the date of this contract or in the case of Documents not yet in existence with effect from the creation of them an irrevocable royalty free non-exclusive licence (such licence to remain in full force and effect notwithstanding the completion of the Contractor’s obligations or termination of its employment under this contract or any dispute under this contract) to use and reproduce all Documents for any purpose whatsoever connected with the works (including but without limitation the execution, completion, maintenance, sale, letting, advertisement, modification, extension, reinstatement and repair of the works).  Such licence will carry the right to grant sub-licences and will be transferrable to third parties. 

Z27.2
The Contractor will not be liable for any use the Employer may make of the Documents for any purpose other than that for which they were originally provided unless the Contractor authorises such use and confirms that the Documents are suitable for it.

Z27.3
The Contractor warrants that the Documents (save to the extent that duly authorised sub-contractors or consultants have been used to prepare them) are and will be its own original work and that in any event their use in connection with the works will not infringe the rights of any other person.  The Contractor further warrants that where duly authorised sub-contractors and consultants have been used or are used their work is and will be original and that it will obtain the necessary consents in relation to clause Z27.1.

Z27.4
The Contractor agrees that on the Employer’s reasonable request at any time and following reasonable prior written notice it will give the Employer or those authorised by it access to the Documents and will provide copies of them (including copy negatives and/or CAD disks or other approved electronic versions) at the Employer’s expense.

Z27.5
The Contractor now waives and agrees to waive and not to assert (and agrees to procure that any sub-contractors and consultants do likewise) all moral rights in the Documents under Chapter IV of the Copyright, Designs and Patents Act 1988.

Z27.6
For the purposes of this clause Z27, “Documents” means “all drawings, details, plans, reports, calculations, specifications, bills of quantities levels and setting out details and other documents of any nature whatsoever and designs contained in them (and any works executed from them) provided by or on behalf of the Contractor in the course of performing its obligations under this contract.”


Appendix B               INSTRUCTIONS FOR TENDERING

TENDERS MUST BE SUBMITTED IN ACCORDANCE WITH THE FOLLOWING INSTRUCTIONS.  TENDERS NOT COMPLYING WITH THESE INSTRUCTIONS IN ANY PARTICULAR MAY BE REJECTED BY THE EMPLOYER WHOSE DECISION IN THE MATTER SHALL BE FINAL.

1. The person tendering must obtain for himself on his own responsibility and at his own expense all the information necessary to submit a tender and examine the drawings, Conditions of Contract, Specifications and Schedules of Works prior to submitting his tender.

2. (i)
The tender documents must be treated as private and confidential.  Tenderers should not disclose the fact that they have been invited to tender or release details of the tender document other than on an “In Confidence” basis to those who have a legitimate need to know or whom they need to consult for the purpose of preparing the tender.

(ii) Tenderers shall not at any time release information concerning the invitation to tender and/or the tender documents for publication in the press or on radio, television, screen or any other medium.

3. Any queries arising from the tender documents which may have a bearing on the offer to be made should be raised with the Employers Representative as soon as possible (preferably in writing) and in any case not later than 7 days before the date for the return of tenders

4. The tenderer shall satisfy himself before submitting his tender that he has adequate labour to complete the works and that he is able to obtain supplies of all materials required in connection with the works.

5. The documents must be returned by 1pm on Wednesday 25th November 2015 in a plain envelope using the label supplied. Envelopes must bear no other markings than the labels supplied. Only tenders submitted in a plain envelope with the supplied labels and received before this deadline will be accepted.  Tenders submitted bearing any marks identifying the sender will not be opened.

6. (i)
Tenderers are reminded of the provisions for compliance with relevant 
Health and Safety Legislation and Regulations.

(ii) Tenderers are particularly reminded of the requirements of The Control of Pollution Act 1974 The Control of Pollution (Amendment) Act 1989 (relating to the identification of disposal sites and sources of fill) together with the provisions of The Environmental Protection Act 1990.

9 (i)
The tender(s) should be made on the Articles of Agreement incorporated in tender document.  It should be signed by the Tenderer and submitted with the Tender Sum Analysis, which should be priced extended and 
totalled in black ink.

(ii) NO UNAUTHORISED alteration or addition should be made to the Form of Tender or to any other component of the tender document.  Tenders MUST NOT be accompanied by any covering letter or any statements that could be construed as rendering the tender equivocal and/or placing it on a different footing from other tenders.

10 (i)
Unit rates and prices and extensions must be quoted in pounds and whole pence to two decimal places.  The terms ‘nil’, ‘included’ and/or ‘-‘ are NOT to be used, but should be indicated as £0.00.  Figures MUST be inserted against each item in the Tender Sum Analysis.  Before a contract is awarded, the Employer will write to any tenderer whose tender has required arithmetical adjustment.

(ii) “Credit” values in favour of the Employer SHALL NOT be inserted against any item(s) in the Contract Sum Analysis.

(iii) TENDERERS SHOULD PARTICULARLY NOTE that the principles governing public procurement require that, as far as is reasonably possible, payments for Goods Works or Services are made AFTER provision.  Therefore any indication of a pricing strategy within a tender which provides for substantial payments at the outset of the Contract will be examined carefully to decide whether or not a tender in such form can be accepted.  If in the opinion of the Employer such substantial early payment appear excessive in relation to the requirements of the Contract the Employer reserves the right to require the tenderer to spread such proportion of the costs as are considered excessive over the duration of the Contract.  The Employer reserves the right to reject the lowest or any tender where in the opinion of the Employer early payments appear excessive.

11 The tender sum shall include profit, cash discount, cartage, labour, materials and all other expenses of any kind which are all to be borne by the Contractor. Prices quoted shall be exclusive of Value Added Tax.

12 The Employer does not bind himself to accept the lowest or any tender and will not be responsible for or pay for any expenses or losses which may be incurred by the Tenderer in the preparation of his Tender.  Every effort will be made to reach a decision on the award of any contract within 90 days of the closing date for submission of tenders.  If the 90-day period appears likely to be exceeded, the Employer will initially seek to negotiate an extension of that period with tenderers.  However, if exceptionally this is not possible or delay appears likely to be excessive, the Employer will re-tender the work.  Tenders MUST therefore remain open for acceptance for a minimum of 90 days from the tender return date.

14. Tenderers should note that tenders and supporting documents must be written in English and that any subsequent contract, which may or may not be entered into, its formation, interpretation and performance, shall be subject to and in accordance with the law of England.

15. Tenders should be sent by Registered Post or similar method or delivered by hand in the pre-prepared envelope.  Whichever method is used, the envelope must not bear any marks, sign or reference which might indicate who the tenderer is.  Tenders submitted by email or facsimile transmission will not be accepted.

16. Tenderers should note that the Date for Commencement of the Works will be notified to the Contractor in writing by the Employers Representative. A period of some weeks may be expected to elapse between the date of award of the Contract and the Date for Commencement of the Works as notified by the Employers Representative.

17. Directions or notice to be given to the Contractor may be posted to the address given on the Form of Tender and such posting shall be deemed good service of such notice and the time mentioned in these documents for doing any act after direction or notice shall be reckoned from the time of posting.

18. Should any further drawings or instructions be issued to tenderers prior to the date for submission of tenders, these will be deemed to be part of the Contract Documents.

19. Information with regard to the existing or proposed position of pipes, cables, wires etc, whether Private or Public Utility or other Statutory Undertakers, is to be obtained by the Contractor from the various Private or Public or Statutory Authorities and the Employer can in no way be held responsible for any inaccurate information obtained.

20. Tenderers who are unable to submit a tender are requested to confirm this in writing as soon as possible, stating their reasons.  They should also return all tender documents, so that another Tenderer may be given the opportunity of submitting a tender for this project. 
21. Tenderers should provide the following information as part of the tender submission in the envelope provided to: 

Chief Executive

Homes & Communities Agency

St George’s House

Team Valley

GATESHEAD

NE11 0NA

Tender documents must be COMPLETED IN FULL IN BLACK INK;

a. Fully completed Form of Tender.

b. Tender Sum Analysis indicating a breakdown of Tender Sum, If his tender is accepted the analysis will become the Contract Sum Analysis. Costs relating to items, which are not priced, will be deemed to have been included elsewhere in the tender analysis.  The Contract Sum will not be adjusted for fluctuations.

c. A construction programme, allowing a total duration on site of 8 weeks, Allowance shall also be made in the programme for obtaining the relevant site access consents from Milton Keynes Council and for works associated with any existing utility plant. 
d. A statement on methodology and approach to the project. 

e. CV’s of key staff and a family tree organogram showing the on and off site organisation proposed.

f. Details of their existing insurance or insurance proposals for the Employer’s approval with their tender as follows:-

(i) Details of the terms of the insurance they propose to effect, or which they already hold and intend to use, to meet the requirements of the contract as defined in the Contract Particulars, MUST be submitted.  Where the insurance terms submitted for approval provide for an ‘EXCESS SUM’ (that being the portion of each claim for which, or below which, the insurer is not liable), tenderers must include with their tenders a statement undertaking responsibility for dealing with third party claims, or parts of such claims, within the excess amount.  Insurance provisions containing EXCESS SUMS of more than £5,000 will NOT be approved.

g. A statement undertaking responsibility for dealing with claims, or parts of such claims, within the excess amount.

(Note: Questions about insurance terms may be raised with the Employers Representative in writing at the earliest possible opportunity and in any event before return of tender.  TENDERERS SHOULD PARTICULARLY NOTE that failure to present the required insurance details as requested may delay consideration of the tender by the Employer.  No contract will be awarded until existing insurances or insurance proposals have been inspected and approved).

h. The “Anti Collusion Certificate” is required, as part of the tender and that failure to provide a completed certificate or any unauthorised amendments thereto will render a tender qualified.  The Anti Collusion Certificate is to provide the Employer with assurances from the Tenderers that they have not fixed or adjusted the amount of the tender by or under or in accordance with any agreement or arrangement with any other person.

Appendix C 

ANTI-COLLUSION CERTIFICATE

1. We certify that this tender is made in good faith, and that we have not fixed or adjusted the amount of the tender by or under or in accordance with any agreement or arrangement with any other person.  We also certify that we have not and we undertake that we will not before the award of any contract for the work:-

(i)
(a)
communicate to any person [outside this consortium] other than The Secretary of State or a person duly authorised by him in that behalf the amount or approximate amount of the tender or proposed tender except where the disclosure, in confidence, of the approximate amount of the tender was necessary to obtain insurance premium quotations required for the preparation of the tender;

(b) enter into any agreement or arrangement with any person [outside this consortium] that they shall refrain from tendering, that they shall withdraw any tender once offered or vary the amount of any tender to be submitted;

(ii) pay, give or offer to pay or give any sum of money or other valuable consideration directly or indirectly to any person [outside this consortium] for doing or having done or causing or having caused to be done in relation to any other tender or proposed tender for the work, any act or thing of the sort described at (i) (a) or (b) above.

2. We further certify that the principles described in paragraphs 1(i) and (ii) above have been, or will be, brought to the attention of all sub-contractors, suppliers and associated companies providing services or materials connected with the tender and any contract entered into with such sub-contractors, suppliers or associated companies will be made on the basis of compliance with the above principles by all parties.

3. We certify that the undersigned is duly authorised to sign tenders on our my/our behalf, including this Anti-collusion certificate.

4. In this certificate, the word ‘person’ includes any persons and any body or association, corporate or unincorporated; ‘any agreement or arrangement’ includes any transaction, formal or informal and whether legally binding or not; and ‘the work’ means the work in relation to which this tender is made.

	For and on behalf of:
	

	Print Name:
	
	Signature:
	

	Position:
	
	Date:
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