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DELIVERY OF INSPECTION AND LICENCING OF DEFENCE ADVENTUROUS TRAINING CENTRES.

DELIVERY OF INSPECTION AND LICENCING OF DEFENCE ADVENTUROUS TRAINING CENTRES.

This Contract is made on (date of signature on DEFFORM 10 – contract acceptance)

BETWEEN


                       (1) SECRETARY OF STATE FOR DEFENCE, acting by Def Comrcl  HOCS 2b, Room 2.1.02, Kentigern House, 65 Brown Street, Glasgow G2 8EX (“the Authority”)

AND


2) Adventure Risk Management Services Ltd, Tanway,Guist Bottom Rd, Norfolk,NR21 OAQ
1.   The Contractor shall provide the Services described in the Statement of Requirements at Schedule 1 in accordance with the Conditions of Contract at Schedule 3 and the firm prices detailed at Schedule 2.

2.   The Contract shall come into effect on the 01July 2020 until 31July 2023 with the option to extend by one year until 31 July 2024. 

3.  Payment will not be made for work performed which is deemed to be outside the scope or period of the Contract.
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SCHEDULE 1

Statement of REQUIREMENT 

TO provide

SECTOR SPECIALISTS to assist the ADVENTUROUS TRAINING safety regulator

This document is the property of her Britannic Majesty’s Government, and is issued only to such persons that need to know its contents to conduct their official duties.  Any person finding this document should hand it to a British Forces unit or to a police station, with details of how and where found, to:

DSy (Pol)

Ministry of Defence

Main Building, 

Whitehall, 

London, 

SW1A 2HB,

The unauthorised retention or destruction of this document is an offence under the Official Secrets Act of 1911-1989.

When released to persons outside Government Service, this document is issued on a personal basis and the recipient, to whom it is entrusted in confidence, within the provisions of the Official Secrets Act 1911-1989, is personally responsible for its safe custody and for seeing that its contents are disclosed only to authorised persons.

References in this document to any other requirement, specification, drawing or document refer to the latest issues of those documents unless otherwise stated.  The contents of this document in no way absolve the supplier or the user from statutory obligations relating to health and safety at any stage of development, manufacture or use.

This document has been devised for use within the MOD and by its contractors in the execution of contracts for the Ministry and is subject to the Unfair Contract Terms Act 1977.  The Ministry shall not be liable in any way whatever (including, but without limitation, negligence on the part of the Ministry, its servants or agents) where this document is used for other purposes.

Record of changes

This Statement of Requirement (SOR) is a controlled document. Additional copies should be obtained through the issuing authority.  Proposals for change should be forwarded in writing to the issuing authority.

	Issue
	Date
	Detail of changes

	1.0
	30 Jul 19
	Draft Version

	2.0
	13 Aug 19
	Minor changes incorporated

	
	
	

	
	
	


Reference Documentation:

A.
Contract No HOCS1C/00022 Provision of Inspection and Licencing of 
Defence 
Adventure Training Facilities.

B.
JSP 419 - AT in the UK Armed Forces, Part 1 Directive, Part 2 Guidance.

C.
BRd 51 - AT in the Navy.

D.
AGAI Vol 1 Chap 11 - AT in the Army.

E.
AP3342 - AT in the RAF.

F.
JSP 539 - Heat Illness and Cold Injury: Prevention and Management.

G.
DSA 02 DLSR - Policy and Regulations for Health, Safety and Environmental 
Protection.

H.
DSA 03 DLSR - ATSR Defence Codes of Practice and Guidance.

I.
The Activity Centres (Young Persons' Safety) Act 1995.

J.
Adventure Activities Licencing Regulations 2004.

K.
Guidance from the Licencing Authority on the Adventure Activities Licencing 
Regulations 2004.

L.
JSP 440 - Part2 - Defence Manual of Security, Resilience and Business 
Continuity - 
Leaflet 13: Contract and Project Security.

M.
DEFCON 697 – Contractors on Deployed Operations.

N.
DSA Tasking Order Template.

Introduction

1.
The Adventurous Training Safety Regulator (ATSR) inspect and licence circa 30 Defence Adventurous Training (AT) centres in the UK and overseas. These inspections are conducted based on risk rather than a fixed periodicity but typically licences are issued for 1 or 2 years.

2.
Defence recognise 9 discrete activities as AT which can be delivered at the centres. These activities are:

a.
Offshore sailing;

b.
Sub aqua diving;

c.
Canoeing and kayaking;

d.
Caving;

e.
Mountaineering;

f.
Mountain Biking;

g.
Skiing;

h.
Gliding.

i.
Parachuting, para gliding and gliding
3.
ATSR have insufficient inspectors to audit the delivery of all of these activities.  Currently ATSR receive assistance from military experts to assist with reviewing sub aqua diving, parachuting and para gliding. This arrangement is expected to endure.

4.
Since 2016, ATSR have drawn on the commercial adventure activity sector under contract to assist with their inspection and licencing regime for the remaining activities.

5.
The current contract, Reference A, finishes on 31 Jul 20. ATSR continue to require this level of assistance offered by the current contract and therefore intend to return to the commercial market for contracted support.
Understanding Defence

6.
Defence provide direction and guidance on AT to the Navy, Army and RAF single services through Reference B and they in turn provide further direction under their own dedicated publication, see References C to E. How Defence prevent and mange injuries as a result of climatic conditions is covered in Reference F. Bidding contractors are to have a rudimentary understanding of these documents and it would be beneficial if they have an understanding how each service operate including their rank structures. An insight into the discrete differences in how each service deliver AT will be provided by ATSR to the successful bidder prior the first inspection.
Understanding ATSR Regulations and Codes of Practice

7.
ATSR inspect the AT centres to ensure that they have a safe system of training by conforming to Reference G and H. These documents have been recently reviewed by HSE.

  The successful bidder will be required to demonstrate  that they have an in depth knowledge of these regulatory documents and acknowledge that the ATSR led inspections of AT centres will be conducted to ascertain compliance to these regulations

Understanding relevant National Governing Bodies

8.
Whilst Defence have their own policy and regulations to conduct AT, these documents are regularly reviewed taking best practice, direction and guidance from HSE and NGBs. It would be advantageous if the bidder could demonstrate a working relationship with NGBs and an understanding of how they regulate the activities that Defence categorise as AT.

Understanding relevant legislation and civilian regulations

9.
ATSR conduct their inspection and licencing activity as a result of References I and K. The rationale for adhering to the Activity Centres (Young Persons) Act 1995 and the supporting regulations is covered in the background section of this document. The commercial sector also adheres to this act and these regulations when conducting adventurous activities and as such any bidder should have an in depth understanding of this act and the associated regulations and how activity centres are to adhere to them.

Minimum standards required

10.
Qualifications. The commercial AT sector specialists who will assist ATSR to conduct their inspections are to be competent in the activity that they are auditing. The bidder is to demonstrate that their staff have a suitable qualification at an appropriate level, have sufficient recent experience of conducting that activity and of conducting audits on commercial adventure activities.

11.
Annex A provides the details of the minimum qualifications that ATSR expect sector specialists to hold. Bidders will be expected to demonstrate the number of employees that they will use to assist ATSR, the qualifications that they hold and the experience that they have participating in the activity and to what level.  They are also to provide auditor experience.

12.
Medical. The bidder is to confirm that the employees who will support ATSR are capable of participating in the activity that they are auditing and free from any serious medical conditions. Noting that inspections are conducted in UK and overseas, HOCs Commercial are requested to include details in the Invitation to Tender (ITT) of the requirement for the successful contractor to have their own medical insurance for treatment and repatriation for UK and as required in accordance with Reference M.

Security

13. 
The AT centres are situated in the UK and overseas, some of which are no more than dedicated facilities akin to commercial adventurous activity centres, however, a number are housed within military barracks which are therefore subject to more stringent security controls.  

14.
Whilst the commercial AT sector specialists will always be escorted by at least one member of ATSR during visits to the AT centres, they will be required to obtain a basic level of security clearance.  Reference L provides clear guidance on how HOCs Commercial will ensure that the bidding contractors are aware that they will be responsible for conducting a ‘Basic Check’ of their employees prior to accepting the contract.  The purpose of this check will be to establish the identity and integrity of personnel to a reasonable level of certainty.  This check should consist of the following stages:

 a. 
Identity Check.   The individual must provide a recognised form of proof of identity, including a UK Passport, driving licence (photo type), P45 or original birth certificate. 

 b. 
Reference Check.   Any references given should be checked for authenticity. 

 c. 
Nationality check.   This is a check to prove that an individual has the right to work in the UK.  Failure to check this is a criminal offence. 

 d. 
Criminal Records Declaration.   The employee should be made aware of the requirement to declare details of any criminal records to their employees.

15. 
HOCS Commercial are requested to provide bidding contractors with the Memorandum of Security for MoD Contractors, attached to the ITT.

Inspections
16.
Defence have circa 30 AT centres throughout the UK and overseas. DLSR Dep TL a.
Demand.  Approximately 16 inspections are conducted throughout each year looking at the delivery of summer and winter activities.  Inspection dates are programmed 12 months out and reviewed quarterly.  Inspection dates are deconflicted with centres to ensure that activities are being delivered during the proposed inspection dates.  Additionally, although ATSR have the capacity to conduct inspections of two AT centres simultaneously, the preference is to conduct only 1 inspection at a time.  However, bidders should consider the possibility that they could be called to deliver 2 inspections simultaneously and therefore provide evidence of how they can achieve this.

b.
Duration.  Typically an inspection will take one and a half days, not including travel 
time, and will consist of:

(1)
Preparatory work.  Prior to conducting an inspection, ATSR and the contractor will be given access to the centres management documentation including their operating procedures to develop a question set for the inspection.
(2)
Initial brief.  On arrival at the centre, ATSR and the contractor will receive a brief from the centre’s Officer Commanding (OC) and/or Chief Instructor (CI) on the structure of the centre, the activities that they deliver and any areas of concern that they have. 

(3)
Safety Management System (SMS).  During the inspection period ATSR and the contractor will review the AT centre’s SMS including obtaining evidence of the application of risk assessments, training records of instructors, management of PPE and emergency procedures.

(4)
Training Delivery.  During the inspection the delivery of a number of activities will be reviewed. ATSR staff and/or the contractor may choose to also participate. Instructor skills, safety of the activity, use of equipment and actions on the event of an incident will be reviewed.

 (5)
Feedback.  On completion of the inspection the OC and/or CI will receive a verbal debrief on the inspection team’s findings including 
any observations, recommendations for corrective action and if necessary, any Improvement Notices. This verbal debrief will be led by ATSR with input from the sector specialist as required. The points raised during the verbal brief will be reiterated with a formal written report.


c.
Travel.  Travel to and from the centres for the sector specialists will 
normally be a contractor’s responsibility for which the costs may be claimed 
back. Travel to some 
overseas centres will need to be organized in 
conjunction with the ATSR. Air, rail and taxi 
travel will be reimbursed at the 
cheapest available cost. Car journeys paid at the standard 
civil service rate, 
travel time in UK and waiting time overseas will be charged at an 
hourly 
rate. Current rates are detailed in Schedule 2”
(1)
Civilian Flights. There will be some overseas travel and it is requested that the sector specialist accompanies the ATSR inspectors, utilising the same travel arrangements/providers were practicable.

(2)
Military Flights. For locations where there is an established military air trooping capability, military flights may be used. It will be the responsibility of ATSR to book and coordinate these flights for their inspectors and the sector specialists.



Military flights should be booked iaw Ref J (DEFCON 697). 


(3)
Driving licences.  A category B (Car) licence is a must for 


contractors to enable them to travel to/from the AT centres.Defence 

have a number of centres in Canada, Cyprus and Germany These 

          centres are inspected as part of a 
collective program to reduce travel 
          costs, therefore the use of a hire vehicle by the sector specialist to 

          move between centres will be a must.

(4)
Passport.  Sector specialists who accompany ATSR personnel to conduct overseas inspections are to hold valid passports with no entry restrictions.

Deliverables

17.
Reports.  A written report, produced in MS Word, is to be produced within 10 working days of the inspection date and should include a judgement on the centres performance, guidance where required and recommendations including licence duration period. The reports should be structured as follows:

a.
Introduction

b.
Methodology used

c.
Limitations/Restrictions 

d.
Main Body of Report

(1)
Details of the centre, outputs and staff

(2)
Observations and recommendations

e.
Conclusion

f.
References

18.
Meetings.   The contractor will be required to attend or facilitate quarterly meetings to discuss with ATSR the inspection programme, projected costs, any changes in regulations and any lessons identified from the commercial sector.

Payment

19.
Through the use of Reference N a specific Tasking Order (TO) is to be raised for each inspection. This TO will provide projected costs to ATSR for financial approval. It is expected that the contractor will provide the TO 8 weeks prior to the inspection start date.

20.
Within 10 days of the inspection completion date, the contractor is to provide an invoice in MS word or pdf format, indicating actual costs which once approved will be placed onto CP&F by ATSR. The contractor will be required to use an MS Windows based platform in order to clear their invoice and be paid via Exostar. The contractor should submit their payment details on Exostar within 4 weeks of the inspection completion date to ensure timely payment within each accounting period.

Background

21. The Activity Centres (Young Persons' Safety) Act 1995 was introduced following the Lyme Bay canoeing tragedy in Mar 93 during which 4 young school pupils died during a sea canoeing expedition delivered by a commercial adventure activities centre. This Act provides for the detail of a licensing regime for adventure activities to be set out in secondary legislation and the current regulations are the Adventure Activities Licencing Regulations 2004.

22. 
This act makes provision for the regulation and certification of adventurous activities centres and providers of facilities where children under the age of 18 engage in adventure activities, including provision for the imposition of requirements relating to safety. The act goes on to state that a person is required to hold a licence if they receive payment to conduct adventure activities. 

23.
Although the act does not extend to the Crown, the Defence Safety Committee (DSC) agreed that to comply with the Secretary of State (SofS) for Defence statement:

“we maintain Departmental arrangements that produce outcomes that are, so far as reasonably practicable, at least as good as those required by UK legislation”,

that all Defence AT centres, not just those delivering activities to under 18s, should be inspected and licensed from 1 Apr 16. Additionally, the DSC noted the desire, were appropriate, to make more use of National Governing Bodies (NGB) accreditation inspection systems.
 

ANNEX A TO SCHEDULE 1- MINIMUM QUALIFICATIONS REQUIRED

	Ser

(a)
	Activity

(b)
	Minimum
Qualification(

(c)
	Desirable Qualification

(d)
	Qualification Body

(e)

	1
	Offshore sailing
	RYA Yachtmaster Costal
	RYA Yachtmaster Ocean
	RYA

	2
	Canoe and kayaking

	A moderate water leader and/or a coach award in canoe, white water or sea.
	An advanced water leader and/or a performance coach in canoe, white water or sea.
	British Canoeing

	3
	Caving

	LCMLA Level 2
	CIC
	British Caving Association 

	4
	Mountaineering

	MCI with WML
	IML/ WMCI/BMG
	BMC/Mountaineering Scotland

	5
	Mountain biking

	BC MTB Leader Level 2
	BC MTC Leader Level 3
	British Cycling

	6
	Skiing

	BASI Level 2 Instructor
	BASI Level 4 
	BASI

	7
	Gliding
	BGA Assistant Instructor
	BGA Full Instructor
	British Gliding Association


SCHEDULE 2

PRICING SCHEDULE 
	Item
	Number of

Inspections to  be delivered
	Year 1

01 July  2020

to

31 July 21

£ (Ex VAT)
	Year 2

1 August 21

to

31 July 22

£ (Ex VAT)
	Year 3

1 August 22

to

31 July 23

£ (Ex VAT)
	Year 4

1 August 23

to

31 July 2

£ (Ex VAT) (Option)

	
	
	
	
	
	

	
	
	
	
	
	


RATES FOR TRAVEL AND SUBSISTENCE

a.
Air and Rail Travel will be reimbursed at cost on production of appropriate evidence, eg, ticket or receipt.  It should be noted, however, that where travel can be arranged, using RAF flights it is a requirement that these flights be used.  This decision will be taken by the Designated Officer and will be binding.  Where it is necessary to travel by commercial airlines in pursuit of the Contract, the contractor should use any benefits (eg “Air Miles”), if possible, to offset the costs of further travel taken on behalf of the Authority.

b.
Car journeys using Contractor’s own vehicles will be paid at the rate of 30p per mile, based on a signed certificate produced by the contractor to the Designated Officer.  The certificate should verify the number of miles travelled and that the car claim relates solely to the travel in connection with the performance of the contract.  Claims relating to the vehicle insurance are inadmissible.

c.
Where the Designated Officer agrees that it is in the public interest, the Contractor may, with prior approval, arrange for short term self-drive car hire for a particular official journey or journeys relating specifically to the performance of the Contract.  All reasonable vouchered hiring and running costs incurred by the Contractor while using the vehicle on that journey will be met.  

d.
Every effort should be made to reduce the need to travel, consider the most sustainable method of travel and where sensible use alternatives to travelling.

e.
Night subsistence will be paid up to a maximum of  per night, unless otherwise agreed by the Designated Officer.  The contractor must submit evidence reference the expenditure incurred.  
f.
The Contractor may claim up to a maximum of for lunch and /or for dinner on production of actual expenditure. In line with MOD Policy alcohol consumption cannot be claimed within any element of subsistence.
g .
Travel time in the UK shall be charged at £40 per hour, Waiting time overseas shall be charged at a daily rate of £40 per hour (if less than a whole day) up to a maximum of per day.

SCHEDULE 3
CONDITIONS OF CONTRACT

STANDARDISED CONTRACTING TERMS
GENERAL CONDITIONS 
1.
General
a.   The defined terms in the Contract shall be as set out in Schedule 1.

b.   The Contractor shall comply with all applicable Legislation, whether specifically referenced in this Contract or not.

c.   The Contractor warrants and represents, that:

(1).   it has the full capacity and authority to enter into, and to exercise its rights and perform its obligations under, the Contract;

(2)   from the Effective Date of Contract and for so long as the Contract remains in force it shall give the Authority Notice of any litigation, arbitration (unless expressly prohibited from doing so in accordance with the terms of the arbitration), administrative or adjudication or mediation proceedings before any court, tribunal, arbitrator, administrator or adjudicator or mediator or relevant authority against itself or a Subcontractor which would adversely affect the Contractor's ability to perform its obligations under the Contract;

(3)   as at the Effective Date of Contract no proceedings or other steps have been taken and not discharged (nor, to the best of the knowledge of the Contractor, threatened) for its winding-up or dissolution or for the appointment of a receiver, administrative receiver, administrator, liquidator, trustee or similar officer in relation to any of its assets or revenues;

(4)   for so long as the Contract remains in force it shall give the Authority Notice of any proceedings or other steps that have been taken but not discharged (nor to the best of the knowledge of the Contractor, threatened) for its winding-up or dissolution or for the appointment of a receiver, administrator, liquidator, trustee or similar officer in relation to any of its assets or revenues.

d.   Unless the context otherwise requires:

(1)   the singular includes the plural and vice versa, and the masculine includes the feminine and vice versa.

(2)   the words “include”, “includes”, “including” and “included” are to be construed as if they were immediately followed by the words “without limitation”, except where explicitly stated otherwise.

(3)   the expression “person” means any individual, firm, body corporate, unincorporated association or partnership, government, state or agency of a state or joint venture.

(4)   references to any statute, enactment, order, regulation, or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation, or instrument as amended, supplemented, replaced or consolidated by any subsequent statute, enactment, order, regulation, or instrument.

(5)   the heading to any Contract provision shall not affect the interpretation of that provision
(6) any decision, act or thing which the Authority is required or authorised to take or do under the Contract may be taken or done only by the person (or their nominated deputy) authorised in Schedule 4 (Contract Data Sheet) to take or do that decision, act, or thing on behalf of the Authority.

(7)   unless excluded within the Conditions of the Contract or required by law, references to submission of documents in writing shall include electronic submission.
2.
 
       Duration of Contract

     This Contract comes into effect on the Effective Date of Contract and will expire 
      automatically on the date identified in Schedule 4 (Contract Data Sheet) unless it               
      is otherwise terminated in accordance with the provisions of the Contract, or 
  
      otherwise 
lawfully terminated.

3.

    Entire Agreement

     This Contract constitutes the entire agreement between the Parties relating to the 
       subject matter of the Contract.  The Contract supersedes, and neither Party has 
      relied upon, any prior negotiations, representations and undertakings,  whether  
     written or oral, except that this condition shall not exclude liability in respect of any 
     fraudulent misrepresentation.

4.

    Governing Law
   a.   Subject to clause 4.d, the Contract shall be considered as a contract made in          
England and subject to English Law.

   b.   Subject to clause 4.d and 40 (Dispute Resolution) and without prejudice to the   
dispute resolution process set out therein, each Party submits and agrees to the 
exclusive jurisdiction of the Courts of England to resolve, and the laws of 
England to govern, any actions proceedings, controversy or claim of whatever 
nature arising out of or relating to the Contract or breach thereof.

c.  
 Subject to clause 4.d any dispute arising out of or in connection with the 
  
 Contract  shall be determined within the English jurisdiction and to the exclusion 
of all other jurisdictions save that other jurisdictions may apply solely for the 
purpose of giving effect to this condition 4 and for the enforcement of any 
judgment, order or award given under English jurisdiction. 

d.  Not Applicable

e.   Each Party warrants to each other that entry into the Contract does not, and 
the performance of the Contract will not, in any way violate or conflict with any 
provision of law, statute, rule, regulation, judgement, writ, injunction, decree or 
order applicable to it.  Each Party also warrants that the Contract does not 
conflict with or result in a breach or termination of any provision of, or constitute 
a default under, any mortgage, contract or other liability, charge or encumbrance 
upon any of its properties or other assets.

f.   Each Party agrees with each other Party that the provisions of this condition 4 
shall survive any termination of the Contract for any reason whatsoever and shall 
remain fully enforceable as between the Parties notwithstanding such a 
termination.
5.
Amendments to Contract
a.   Except as provided in condition 31 all amendments to this Contract shall be serially numbered, in writing, issued only by the Authority’s Representative (Commercial), and agreed by both Parties.

b.   Where the Authority or the Contractor wishes to introduce a change which is not minor or which is likely to involve a change to the Contract Price, the provisions of Schedule 4 (Contract Change Control Procedure) shall apply.  The Contractor shall not carry out any work until any necessary change to the Contract Price has been agreed and a written amendment in accordance with clause 6.a above has been issued.

6.
Variations to Specification
a.   The Authority’s Representative may, by Notice (following consultation with the Contractor as necessary), alter the Specification as from a date agreed by both Parties and to the extent specified by the Authority, provided that any such variations shall be limited to the extent that they do not alter the fit, form, function or characteristics of the Contractor Deliverables to be supplied under the Contract. The Contractor shall ensure that the Contractor Deliverables take account of any such variations.  Such variations shall not require formal amendment of the Contract in accordance with the process set out in condition 6 (Amendments to Contract) and shall be implemented upon receipt, or at the date specified in the Authority’s Notice, unless otherwise specified.

b.   Any variations that cause a change to:

(1)   fit, form, function or characteristics of the Contractor Deliverables;

(2)   the cost;

(3)   delivery dates

(4)   the period required for the production or completion; or

(5)   other work caused by the alteration,

shall be the subject to condition 6 (Amendments to Contract).  Each amendment under condition 6 shall be classed as a formal change.

7.
Authority Representatives

a.   any reference to the Authority in respect of:

(1)   the giving of consent;

(2)   the delivering of any Notices; or

(3)   .the doing of any other thing that may reasonably be undertaken by an individual acting on behalf of the Authority, shall be deemed to be references to the Authority's Representatives in accordance with this condition 8.



b.   The Authority’s Representatives detailed in Schedule 4 (Contract Data Sheet) (or  

       their nominated deputy) shall have full authority to act on behalf of the Authority f              

       or all purposes of the Contract. Unless notified in writing before such act or 
                 

       instruction, the Contractor shall be entitled to treat any act of the Authority’s 
    

       Representatives which is authorised by the Contract as being expressly 
 

       authorised by the Authority and the Contractor shall not be required to determine 

       whether authority has in fact been given.



c.   In the event of any change to the identity of the Authority’s Representatives, the 

     Authority shall provide written confirmation to the Contractor, and shall update 


Schedule 4 (Contract Data Sheet) in accordance with condition 6 




(Amendments to Contract).

8.
Severability
a.   If any provision of the Contract is held to be invalid, illegal or unenforceable to any extent then:

(1)   such provision shall (to the extent that it is invalid, illegal or unenforceable) be given no effect and shall be deemed not to be included in the Contract but without invalidating any of the remaining provisions of the Contract; and

(2)   the Parties shall use all reasonable endeavors to replace the invalid, illegal or unenforceable provision by a valid, legal and enforceable substitute provision the effect of which is as close as possible to the intended effect of the invalid, illegal or unenforceable provision.

9.
Waiver
a.   No act or omission of either Party shall by itself amount to a waiver of any right or remedy unless expressly stated by that Party in writing.  In particular, no reasonable delay in exercising any right or remedy shall by itself constitute a waiver of that right or remedy.

b.   No waiver in respect of any right or remedy shall operate as a waiver in respect of any other right or remedy.

10.
Assignment of Contract

Neither Party shall be entitled to assign the Contract (or any part thereof) without the 
prior written consent of the other Party.

11.
Third Party Rights

Notwithstanding anything to the contrary elsewhere in the Contract, no right is 
granted to any person who is not a Party to the Contract to enforce any term of the 
Contract and the Parties to the Contract declare that they have no intention to grant 
any such right.

12.
Transparency
a.   Subject to clause 13.b but notwithstanding condition 14 (Disclosure of Information), the Contractor understands that the Authority may publish the Transparency Information to the general public.  The Contractor shall assist and cooperate with the Authority to enable the Authority to publish the Transparency Information.

b.   Before publishing the Transparency Information to the general public in accordance with clause 13.a, the Authority shall redact any Information that would be exempt from disclosure if it was the subject of a request for Information under the Freedom of Information Act 2000 or the Environmental Information Regulations 2004, and any Information which has been acknowledged by the Authority at Schedule 5 – Contractor’s Commercially Sensitive Information.

c.   The Authority may consult with the Contractor before redacting any Information from the Transparency Information in accordance with clause 13.b.  The Contractor acknowledges and accepts that its representations on redactions during consultation may not be determinative and that the decision whether to redact Information is a matter in which the Authority shall exercise its own discretion, subject always to the provisions of the Freedom of Information Act 2000 or the Environmental Information Regulations 2004.

d.   For the avoidance of doubt, nothing in this condition 13 shall affect the Contractor’s rights at law.

13.
  Disclosure of Information
a.   Subject to clauses 14.d, 14.e, 14.h and condition 13 each Party:

(1)   shall treat in confidence all Information it receives from the other;

(2)   shall not disclose any of that Information to any third party without the prior written consent of the other Party, which consent shall not unreasonably be withheld, except that the Contractor may disclose Information in confidence, without prior consent, to such persons and to such extent as may be necessary for the performance of the Contract;

(3)   shall not use any of that Information otherwise than for the purpose of the Contract; and

(4)   shall not copy any of that Information except to the extent necessary for the purpose of exercising its rights of use and disclosure under the Contract.

b.    The Contractor shall take all reasonable precautions necessary to ensure that all                                  
Information disclosed to the Contractor by or on behalf of the Authority under   
or in connection with the Contract:

(1)   is disclosed to its employees and Subcontractors, only to the extent necessary for the performance of the Contract; and

(2)   is treated in confidence by them and not disclosed except with the prior written consent of the Authority or used otherwise than for the purpose of performing work or having work performed for the Authority under the Contract or any subcontract.



c.   The Contractor shall ensure that its employees are aware of the Contractor’s         

      arrangements for discharging the obligations at clauses 14.a and 14.b before   
                receiving Information and shall take such steps as may be reasonably practical to  

       enforce such arrangements.



d.   Clauses 14.a and 14.b shall not apply to any Information to the extent that either               

       Party:

(1)   exercises rights of use or disclosure granted otherwise than in consequence  
  of, or under, the Contract;

(2)   has the right to use or disclose the Information in accordance with other 
  
  Conditions of the Contract; or

(3)   can show:

a.   that the Information was or has become published or publicly available for use otherwise than in breach of any provision of the Contract or any other agreement between the Parties;

b.   that the Information was already known to it (without restrictions on disclosure or use) prior to receiving the Information under or in connection with the Contract;

c.   that the Information was received without restriction on further disclosure from a third party which lawfully acquired the Information without any restriction on disclosure; or

d.   from its records that the same Information was derived independently of that received under or in connection with the Contract;

provided that the relationship to any other Information is not revealed.

e.   Neither Party shall be in breach of this condition where it can show that any disclosure of Information was made solely and to the extent necessary to comply with a statutory, judicial or parliamentary obligation.  Where such a disclosure is made, the Party making the disclosure shall ensure that the recipient of the Information is made aware of and asked to respect its confidentiality.  Such disclosure shall in no way diminish the obligations of the Parties under this condition.

f.   The Authority may disclose the Information:

(1)   on a confidential basis to any Central Government Body for any proper purpose of the Authority or of the relevant Central Government Body, which shall include: disclosure to the Cabinet Office and/or HM Treasury for the purpose of ensuring effective cross-Government procurement processes, including value for money and related purposes;

(2)   to Parliament and Parliamentary Committees or if required by any Parliamentary reporting requirement; 

(3)   to the extent that the Authority (acting reasonably) deems disclosure necessary or appropriate in the course of carrying out its public functions;

(4)   on a confidential basis to a professional adviser, consultant or other person engaged by any of the entities defined in Schedule 1 (including benchmarking organisations) for any purpose relating to or connected with this Contract;

(5)   on a confidential basis for the purpose of the exercise of its rights under the Contract; or

(6)   on a confidential basis to a proposed body in connection with any assignment, novation or disposal of any of its rights, obligations or liabilities under the Contract; and for the purposes of the foregoing, references to disclosure on a confidential basis shall mean disclosure subject to a confidentiality agreement or arrangement containing terms no less stringent than those placed on the Authority under this condition.



g.  
      Before sharing any Information in accordance with clause 14.f, the      
 


      Authority may redact the Information.  Any decision to redact Information 
                           made by the Authority shall be final.



h.   
    The Authority shall not be in breach of the Contract where disclosure of 


    Information is made solely and to the extent necessary to comply with the 
                          Freedom of Information Act 2000 (the “Act”) or the Environmental  



    Information Regulations 2004 (the “Regulations”). To the extent permitted 
                          by the time for compliance under the Act or the Regulations, the Authority 
                          shall consult the Contractor where the Authority is considering the  
  

  
    disclosure of Information under the Act or the Regulations and, in any 



    event, shall provide prior notification to the Contractor of any decision to 
                         disclose the Information.  The Contractor acknowledges and accepts that 


    its representations on disclosure during consultation may not be 

 

    determinative and that the decision whether to disclose Information in order 


    to comply with the Act or the Regulations is a matter in which the Authority 
                         shall exercise its own discretion, subject always to the provisions of the Act       
                         or the Regulations.

(1)   Nothing in this condition shall affect the Parties' obligations of confidentiality where Information is disclosed orally in confidence.

14.
 Publicity and Communications with the Media

The Contractor shall not and shall ensure that any employee or Subcontractor 

shall not communicate with representatives of the press, television, radio or 

other media on any matter concerning the Contract unless the Authority has 

given its prior written consent.

15.
Change of Control of Contractor
a.   The Contractor shall notify the Representative of the Authority at the address given in clause 16.b, as soon as practicable, in writing of any intended, planned or actual change in control of the Contractor. The Contractor shall not be required to submit any notice which is unlawful or is in breach of either any pre-existing non-disclosure agreement or any regulations governing the conduct of the Contractor in the UK or other jurisdictions where the Contractor may be subject to legal sanction arising from issuing such a notice.

b.   Each notice of change of control shall be taken to apply to all contracts with the Authority. Notices shall be submitted to:

Mergers & Acquisitions Section

Strategic Supplier Management Team

Poplar 1 # 2119

MOD Abbey Wood,

Bristol, BS34 8JH

The Representative of the Authority shall consider the notice of change of control and advise the Contractor in writing of any concerns the Authority may have. Such concerns may include but are not limited to potential threats to national security, the ability of the Authority to comply with its statutory obligations or matters covered by the declarations made by the Contractor prior to Contract Award.

c.   The Authority may terminate the Contract by giving written notice to the Contractor within six months of the Authority being notified in accordance with clause 16.a. The Authority shall act reasonably in exercising its right of termination under this condition.

d.   If the Authority exercises its right to terminate in accordance with clause 16.c the Contractor shall be entitled to request the Authority to consider making a payment representing any commitments, liabilities or expenditure incurred by the Contractor in connection with the Contract up to the point of termination. Such commitments, liabilities or expenditure shall be reasonably and properly chargeable by the Contractor and shall otherwise represent an unavoidable loss by the Contractor by reason of the termination of the Contract. Any payment under this clause 16.d must be fully supported by documentary evidence. The decision whether to make such a payment shall be at the Authority’s sole discretion.

e.   Notification by the Contractor of any intended, planned or actual change of control shall not prejudice the existing rights of the Authority or the Contractor under the Contract nor create or imply any rights of either the Contractor or the Authority additional to the Authority’s rights set out in this condition.

16.
Environmental Requirements

The Contractor shall in all its operations to perform the Contract, adopt a sound 
proactive environmental approach that identifies, considers, and where possible, 
mitigates the environmental impacts of its supply chain.  The Contractor shall provide 
evidence of so doing to the Authority on demand.

17.
Contractor’s Records
a.   The Contractor shall maintain all records in connection with the Contract (expressly 
   or otherwise), and without prejudice to condition 14 (Disclosure of Information),    
   make them available to be examined or copied, by or on behalf of the Authority, as 
   the Authority may require.  These records shall be retained for a period of at least  
   six (6) years from:

(1)   the end of the Contract term;

(2)   termination of the Contract; or

(3)   the final payment

whichever occurs latest.

18.
    Notices
 a.   A notice served under the Contract shall be:

(1)   in writing in the English Language;

(2)   authenticated by signature or such other method as may be agreed between the Parties;

(3)   sent for the attention of the other Party’s Representative, and to the address set out in Schedule 4(Contract Data Sheet);

(4)   marked with the number of the Contract; and

(5)   delivered by hand, prepaid post (or airmail), facsimile transmission or, if agreed in Schedule 4(Contract Data Sheet), by electronic mail.

b.   Notices shall be deemed to have been received:

(1).   if delivered by hand, on the day of delivery if it is a Business Day in the place of receipt, and otherwise on the first Business Day in the place of receipt following the day of delivery;

(2).   if sent by prepaid post, on the fourth Business Day (or the tenth Business Day in the case of airmail) after the day of posting;

(3)   if sent by facsimile or electronic means:

c.   if transmitted between 09:00 and 17:00 hours on a Business Day (recipient’s time) 
    on completion of receipt by the sender of verification of the transmission from the  
     receiving instrument; or

d.   if transmitted at any other time, at 09:00 on the first Business Day (recipient’s time) 
   following the completion of receipt by the sender of verification of transmission from   
   the receiving instrument.

19.
Progress Monitoring, Meetings and Reports
a.    The Contractor shall attend progress meetings at the frequency or times (if any) 
     specified in Schedule 4(Contract Data Sheet) and shall ensure that its 


    Contractor’s Representatives are suitably qualified to attend such meetings.

b.   The Contractor shall submit progress reports to the Authority’s Representatives at 
    the times and in the format (if any) specified in Schedule 4 (Contract Data Sheet).  
   The reports shall detail as a minimum:

(1)   performance/Delivery of the Contractor Deliverables;

(2)   risks and opportunities;

(3)   any other information specified in Schedule 4 (Contract Data Sheet); and

(4)   any other information reasonably requested by the Authority.

SUPPLY OF CONTRACTOR DELIVERABLES
20.
Supply of Contractor Deliverables and Quality Assurance
a.   The Contractor shall provide the Contractor Deliverables to the Authority, in accordance with the Schedule of Requirements and the Specification and shall allocate sufficient resource to the provision of the Contractor Deliverables to enable it to comply with this obligation.

b.   The Contractor shall:

(1)   comply with any applicable quality assurance requirements specified in Schedule 4 (Contract Data Sheet) in providing the Contractor Deliverables; and

(2)   discharge its obligations under the Contract with all due skill, care, diligence and operating practice by appropriately experienced, qualified and trained personnel.

c.   The provisions of clause 21.b. shall survive any performance, acceptance or    payment pursuant to the Contract and shall extend to any remedial services provided    by the Contractor.

d.   The Contractor shall:

(1)   observe, and ensure that the Contractor’s Team observe, all health and safety rules and regulations and any other security requirements that apply at any of the Authority’s premises;

(2)   notify the Authority as soon as it becomes aware of any health and safety hazards or issues which arise in relation to the Contractor Deliverables; and

(3)   before the date on which the Contractor Deliverables are to start, obtain, and at all times maintain, all necessary licences and consents in relation to the Contractor Deliverables.

21.
Access to Contractor’s Premises
a.
The Contractor shall provide to the Authority’s Representatives following reasonable Notice, relevant accommodation/facilities, at no direct cost to the Authority, and all reasonable access to its premises for the purpose of monitoring the Contractor’s progress and quality standards in performing the Contract.

b.
As far as reasonably practical, the Contractor shall ensure that the provisions of clause 1 are included in their subcontracts with those suppliers identified in the Contract. The Authority, through the Contractor, shall arrange access to such subcontractors.

22.
Contract Price
a.
The Contractor shall provide the Contractor Deliverables to the Authority at the Contract Price.  The Contract Price shall be a Firm Price unless otherwise stated in Schedule 4 (Contract Data Sheet).

b.
Subject to condition 35.a the Contract Price shall be inclusive of any UK custom and excise or other duty payable.  The Contractor shall not make any claim for drawback of UK import duty on any part of the Contract Deliverables supplied which may be for shipment outside of the UK.

 23.
     Payment and Recovery of Sums Due
a.
Payment for Contractor Deliverables will be made by electronic transfer and prior to submitting any claims for payment under clause 36b the Contractor will be required to register their details (Supplier on-boarding) on the Contracting, Purchasing and Finance (CP&F) electronic procurement tool.

b.
Where the Contractor submits an invoice to the Authority in accordance with clause 36a, the Authority will consider and verify that invoice in a timely fashion.

c.
The Authority shall pay the Contractor any sums due under such an invoice no later than a period of 30 days from the date on which the Authority has determined that the invoice is valid and undisputed.

d.
Where the Authority fails to comply with clause 36a and there is undue delay in considering and verifying the invoice, the invoice shall be regarded as valid and undisputed for the purpose of clause 36c after a reasonable time has passed.

e.
The approval for payment of a valid and undisputed invoice by the Authority shall not be construed as acceptance by the Authority of the performance of the Contractor’s obligations nor as a waiver of its rights and remedies under this Contract.

f.
Without prejudice to any other right or remedy, the Authority reserves the right to set off any amount owing at any time from the Contractor to the Authority against any amount payable by the Authority to the Contractor under the Contract or under any other contract with the Authority, or with any other Government Department.

 24.

  Value Added Tax
a.
The Contract Price excludes any UK output Value Added Tax (VAT) and any similar EU (or non-EU) taxes chargeable on the supply of Contractor Deliverables by the Contractor to the Authority.

b.
If the Contractor is required by UK VAT law to be registered for UK VAT (or has registered voluntarily) in respect of his business activities at the time of any supply, and the circumstances of any supply are such that the Contractor is liable to pay the tax due to HM Revenue and Customs (HMRC), the Authority shall pay to the Contractor in addition to the Contract Price (or any other sum due to the Contractor) a sum equal to the output VAT chargeable on the tax value of the supply of Contractor Deliverables, and all other payments under the Contract according to the law at the relevant tax point.

c.
The Contractor is responsible for the determination of VAT liability. The Contractor shall consult its Client Relationship Manager or the HMRC Enquiries Desk (and not the Authority’s Representative (Commercial)) in cases of doubt. The Contractor shall notify the Authority’s Representative (Commercial) of the Authority’s VAT liability under the Contract, and any changes to it, within twenty (20) Business Days of becoming aware the liability is other than at the standard rate of VAT. In the event of any doubt about the applicability of the tax in such cases, the Authority may require the Contractor to obtain, and pass to the Authority, a formal ruling from HMRC. The Contractor shall comply promptly with any such requirement. Where the Contractor obtains a ruling from HMRC, it shall supply a copy to the Authority within three (3) Business Days of receiving that ruling unless it proposes to challenge the ruling. Where the Contractor challenges the ruling it shall supply to the Authority a copy of any final decisions issued by HMRC on completion of the challenge within three (3) Business Days of receiving the decision.

d.
Where supply of Contractor Deliverables comes within the scope of UK VAT, but the Contractor is not required by UK VAT law to be registered for UK VAT (and has not registered voluntarily), the Authority shall be responsible for assessing and paying over directly to HMRC any UK output VAT due in respect of the Contractor Deliverables. The Contractor shall be responsible for ensuring it takes into account any changes in VAT law regarding registration.

b.
Where Contractor Deliverables are deemed to be supplied to the Authority outside the UK, the Contractor may be required by the laws of the country where the supply takes place to register there for EU (or non-EU) turnover or similar tax. In that event, the Authority shall pay to the Contractor in addition to the Contract Price (and any other sum due to the Contractor under the Contract) a sum equal to the tax the Contractor is liable to pay to the tax authorities of the country in question in relation to the Contractor Deliverables within thirty (30) calendar days of a written request for payment of any such sum by the Contractor.

c.
In relation to the Contractor Deliverables supplied under the Contract the Authority shall not be required to pay any sum in respect of the Contractor’s input VAT (or similar EU or non-EU or both input taxes). However, these input taxes will be allowed where it is established that, despite the Contractor having taken all reasonable steps to recover them, it has not been possible to do so. Where there is any doubt that the Contractor has complied with this requirement the matter shall be resolved in accordance with condition 40 (Dispute Resolution).

d.
Should HMRC decide that the Contractor has incorrectly determined the VAT liability, in accordance with clause 37.b above, the Authority will pay the VAT assessed by HMRC. In the event that HMRC so determines, the Contractor shall pay any interest charged on any assessment or penalties or both directly to HMRC. Such interest or penalties or both shall not be recoverable from the Authority under this Contract or any other contract. The Contractor shall supply the Authority with a copy of all correspondence between HMRC and the Contractor’s advisors regarding the VAT assessment within three (3) Business Days of a written request from the Authority for such correspondence.

 25.
Debt Factoring
a.
Subject to the Contractor obtaining the prior written consent of the Authority in accordance with condition 11 (Assignment of Contract), the Contractor may assign to a third Party (“the Assignee”) the right to receive payment of the Contract Price or any part thereof due to the Contractor under the Contract (including interest which the Authority incurred through late payment under the Late Payment of Commercial Debts (Interest) Act 1998 (“the Act”)).  Any assignment of the right to receive payment of the Contract Price (or any part thereof) under this condition 38 shall be subject to:

(1)
reduction of any sums in respect of which the Authority exercises its right of recovery under clause 36.d;

(2)
all related rights of the Authority under the Contract in relation to the recovery of sums due but unpaid; and

(3)
the Authority receiving notification under both clauses 38.b and 38.c(2).

b.
In the event that the Contractor obtains from the Authority the consent to assign 
the right to receive the Contract Price (or any part thereof) under clause 38.a, 
the Contractor shall notify the Authority in writing of the assignment and the 
date upon which the assignment becomes effective.

c.
The Contractor shall ensure that the Assignee:

(1)
is made aware of the Authority’s continuing rights under clauses 38.a(1) and 38.a(2); and

(2)
notifies the Authority of the Assignee’s contact Information and bank account details to which the Authority shall make payment, subject to any reduction made by the Authority in accordance with clauses 38.a(1) and 38.a(2). 

d.
The provisions of condition 36 (Payment and Recovery of Sums Due) shall 
continue to apply in all other respects after the assignment and shall not be 
amended without the prior approval of the Authority.

26.   
Subcontracting and Prompt Payment
a.
Subcontracting any part of the Contract shall not relieve the Contractor of any of the Contractor’s obligations, duties or liabilities under the Contract.

b.
Where the Contractor enters into a Subcontract he shall cause a term to be included in such Subcontract:

(1)
providing that where the Subcontractor submits an invoice to the Contractor, the Contractor will consider and verify that invoice in a timely fashion;

(2)
providing that the Contractor shall pay the Subcontractor any sums due under such an invoice no later than a period of thirty (30) days from the date on which the Contractor has determined that the invoice is valid and undisputed;

(3)
providing that where the Contractor fails to comply with clause 39.b(1) above, and there is an undue delay in considering and verifying the invoice, that the invoice shall be regarded as valid and undisputed for the purposes of clause 39.b(2) after a reasonable time has passed; and

(4)
requiring the counterparty to that Subcontract to include in any Subcontract which it awards, provisions having the same effect as clauses 39.b(1) to 39.b(4).

TERMINATION
27.
Dispute Resolution
a.
The Parties will attempt in good faith to resolve any dispute or claim arising out of or relating to the Contract through negotiations between the respective representatives of the Parties having authority to settle the matter, which attempts may include the use of any alternative dispute resolution procedure on which the Parties may agree.

b.
In the event that the dispute or claim is not resolved pursuant to clause 40.a the dispute shall be referred to arbitration.  Unless otherwise agreed in writing by the Parties, the arbitration and this clause 40.b shall be governed by the Arbitration Act 1996.  For the purposes of the arbitration, the arbitrator shall have the power to make provisional awards pursuant to Section 39 of the Arbitration Act 1996.

c.
For the avoidance of doubt, anything said, done or produced in or in relation to the arbitration process (including any awards) shall be confidential between the Parties, except as may be lawfully required in judicial proceedings relating to the arbitration or otherwise.

28.
Termination for Insolvency or Corrupt Gifts 


   Insolvency:
a.
The Authority may terminate the Contract, without paying compensation to the Contractor, by giving written Notice of such termination to the Contractor at any time after any of the following events: 

Where the Contractor is an individual or a firm:

(1)
the application by the individual or, in the case of a firm constituted under English law, any partner of the firm to the court for an interim order pursuant to Section 253 of the Insolvency Act 1986; or 

(2)
the court making an interim order pursuant to Section 252 of the Insolvency Act 1986; or 

(3)
the individual, the firm or, in the case of a firm constituted under English law, any partner of the firm making a composition or a scheme of arrangement with his or its creditors; or 

(4)
the presentation of a petition for bankruptcy order against the individual or, in the case of a firm constituted under English law, any partner of the firm unless it is withdrawn within three (3) Business Days from the date on which the Contractor is notified of the presentation; or 

(5)
the court making a bankruptcy order in respect of the individual or, in the case of a firm constituted under English law, any partner of the firm; or

(6)
where the Contractor is either unable to pay his debts as they fall due or has no reasonable prospect of being able to pay debts which are not immediately payable. The Authority shall regard the Contractor as being unable to pay his debts if:

(a)
he has failed to comply with or to set aside a Statutory demand under Section 268 of the Insolvency Act 1986 within twenty-one (21) days of service of the Statutory Demand on him; or 

(b)
execution or other process to enforce a debt due under a judgement or order of the court has been returned unsatisfied in whole or in part. 

(7)
the presentation of a petition for sequestration in relation to the Contractor's estates unless it is withdrawn within three (3) Business Days from the date on which the Contractor is notified of the presentation; or 

(8)
the court making an award of sequestration in relation to the Contractor’s estates.

(9)
the presentation of a petition for the appointment of an administrator; unless it is withdrawn within three (3) Business Days from the date on which the Contractor is notified of the presentation; or 

(10)
the court making an administration order in relation to the company; or 

(11)
the presentation of a petition for the winding-up of the company unless it is withdrawn within three (3) Business Days from the date on which the Contractor is notified of the presentation; or 

(12)
the company passing a resolution that the company shall be wound-up; or

(13)
the court making an order that the company shall be wound-up; or 

(14)
the appointment of a Receiver or manager or administrative Receiver. 

Where the Contractor is a company registered other than in England, events occur or are carried out which, within the jurisdiction to which it is subject, are similar in nature or effect to those specified in clauses 41.a(9) to 41.a(14) inclusive above.

b.
Such termination shall be without prejudice to and shall not affect any right of action or remedy which shall have accrued or shall accrue thereafter to the Authority and the Contractor.


        Corrupt Gifts
c.
The Contractor shall not do, and warrants that in entering the Contract it 
has not done any of the following (hereafter referred to as 'prohibited 
acts'):

(1)
offer, promise or give to any Crown servant any gift or financial or other advantage of any kind as an inducement or reward;

(a)
for doing or not doing (or for having done or not having done) any act in relation to the obtaining or execution of this or any other contract with the Crown; or 

(b)

for showing or not showing favour or disfavour to any person in relation to this or any other Contract with the Crown.

(2)
enter into this or any other Contract with the Crown in connection with which commission has been paid or has been agreed to be paid by it or on its behalf, or to its knowledge, unless before the Contract is made particulars of any such commission and of the terms and conditions of any such agreement for the payment thereof have been disclosed in writing to the Authority. 

d.
If the Contractor, its employees, agents or any subcontractor (or anyone 
acting on its behalf or any of its or their employees) does any of the 
prohibited acts or commits any offence under the Bribery Act 2010 with or 
without the knowledge or authority of the Contractor in relation to this 
 
entitled:

(1)
to terminate the Contract and recover from the Contractor the amount of any loss resulting from the termination; 

(2)
to recover from the Contractor the amount or value of any such gift, consideration or commission; and 

(3)
to recover from the Contractor any other loss sustained in consequence of any breach of this condition, where the Contract has not been terminated. 

e.
In exercising its rights or remedies under this condition, the Authority 
shall:

(1)
act in a reasonable and proportionate manner having regard to such matters as the gravity of, and the identity of the person performing, the prohibited act;

(2)
give all due consideration, where appropriate, to action other than termination of the Contract, including (without being limited to): 

(a)
requiring the Contractor to procure the termination of a subcontract where the prohibited act is that of a Subcontractor or anyone acting on its or their behalf; 

(b)
requiring the Contractor to procure the dismissal of an employee (whether its own or that of a Subcontractor or anyone acting on its behalf) where the prohibited act is that of such employee. 

f.
Recovery action taken against any person in Her Majesty's service shall 
be without prejudice to any recovery action taken against the Contractor 
pursuant to this Condition.

29.
Termination for Convenience
a.
The Authority shall have the right to terminate the Contract in whole or in 
part at any time by giving the Contractor at least twenty (20) business 
days written notice (or such other period as may be stated in Schedule 4 
(Contract Data Sheet)). Upon expiry of the notice period the Contract, or 

relevant part thereof, shall terminate without prejudice to the rights of 
the parties already accrued up to the date of termination.  Where only 
part of the Contract is being terminated, the Authority and the Contractor 
shall owe each other no further obligations in respect of the part of the 
Contract being terminated but will continue to fulfil their respective 
obligations on all other parts of the Contract not being terminated.


b.
Following the above notification the Authority shall be entitled to 
exercise any of the following rights in relation to the Contract (or part 
being terminated) to direct the Contractor to:

(1)
not start work on any element of the Contractor Deliverables not yet started;

(2)
complete in accordance with the Contract the provision of any element of the Contractor Deliverables;

(3)
as soon as may be reasonably practicable take such steps to ensure that the production rate of the Contractor Deliverables is reduced as quickly as possible;

(4)
terminate on the best possible terms any subcontracts in support of the Contractor Deliverables that have not been completed, taking into account any direction given under clauses 42.b(2) and 42.b(3) of this condition.

c.
Where this condition applies (and subject always to the Contractor’s   
compliance with any direction given by the Authority under clause 42.b):

(1)
The Authority shall take over from the Contractor at a fair and reasonable price all unused and undamaged materiel and any Contractor Deliverables in the course of manufacture that are:

(a)
in the possession of the Contractor at the date of termination; and

(b)
provided by or supplied to the Contractor for the performance of the Contract,

except such materiel and Contractor Deliverables in the course of manufacture as the Contractor shall, with the agreement of the Authority, choose to retain;

(2)
the Contractor shall deliver to the Authority within an agreed period, or in absence of such agreement within a period as the Authority may specify, a list of:

(a)
all such unused and undamaged materiel; and

(b)
Contractor Deliverables in the course of manufacture,

that are liable to be taken over by, or previously belonging to the Authority, and shall deliver such materiel and Contractor Deliverables in accordance with the directions of the Authority;

(3)
in respect of Services, the Authority shall pay the Contractor fair and reasonable prices for each Service performed, or partially performed, in accordance with the Contract.

d.
The Authority shall (subject to clause 42.e below and to the Contractor’s 
compliance with any direction given by the Authority in clause 42.b 
above) indemnify the Contractor against any commitments, liabilities or 
expenditure which would otherwise represent an unavoidable loss by the 
Contractor by reason of the termination of the Contract, subject to:

(1)
the Contractor taking all reasonable steps to mitigate such loss; and

(2)
the Contractor submitting a fully itemised and costed list of such loss, with supporting evidence, reasonably and actually incurred by the Contractor as a result of the termination of the Contract or relevant part.

e.
The Authority’s total liability under the provisions of this Condition shall be 
limited to the total price of the Contractor Deliverables payable under the 
contract (or relevant part), including any sums paid, due or becoming due 
to the Contractor at the date of termination.

f.
The Contractor shall include in any subcontract over £250,000 which it 
may enter into for the purpose of the Contract, the right to terminate the 
subcontract under the terms of clauses 42.a to 42.e except that:

(1)
the name of the Contractor shall be substituted for the Authority except in clause 42.c(1);

(2)
the notice period for termination shall be as specified in the subcontract, or if no period is specified twenty (20) business days; and

(3)
the Contractor’s right to terminate the subcontract shall not be exercised unless the main Contract, or relevant part, has been terminated by the Authority in accordance with the provisions of this condition 42. 

g.
Claims for payment under this condition shall be submitted in accordance 
with the Authority’s direction.


30.        Material Breach
a.
In addition to any other rights and remedies, the Authority shall have the 
right to terminate the Contract (in whole or in part) with immediate effect 
by giving written Notice to the Contractor where the Contractor is in 
material 
breach of its obligations under the Contract.

b.
Where the Authority has terminated the Contract under clause 43.a the 
Authority shall have the right to claim such damages as may have been 
sustained as a result of the Contractor’s material breach of the Contract, i
ncluding but not limited to any costs and expenses incurred by the 
Authority in:


(1)
carrying out any work that may be required to make the 
Contractor Deliverables comply with the Contract; or


(2)
obtaining the Contractor Deliverable in substitution from 
another supplier.


31.      Consequences of Termination

       The termination of the Contract, however arising, shall be without prejudice to 
        the rights and duties of either Party accrued prior to termination.  The           
         
        Conditions that expressly or by implication have effect after termination shall  
        continue to be enforceable even after termination.

32.
Project specific DEFCONs and DEFCON SC variants that apply to this contract:
DEFCON 035

Progress Payments

Edition 10/04

DEFCON 602A

Quality Assurance (With Deliverable Quality Plan)

Edition 12/17

DEFCON 681
Decoupling Clause - Subcontracting with the Crown

Edition 06/02

DEFCON 687A (SC2)
Provision of a Shared Data Environment Service

Edition 11/17

DEFCON 697
CONDO

Edition 07/13

Intellectual Property Rights:
DEFCON 703

Intellectual Property Rights - Vesting in the Authority

Edition 08/13

DEFCON 705

Intellectual Property Rights - Research and Technology

Edition 11/02

Payment Terms - Payment to be enabled by CP&F.
The Special Conditions that apply to this Contract are: N/A

The processes that apply to this Contract are:  N/A

SCHEDULE 4

CONTRACT DATA SHEET 
	General Conditions

	Condition 2 – Duration of Contract:

 The Contract expiry date shall be: 31st July 2023 Unles option year is taken up)
(The contract start date shall be 01 July 2020)

	Condition 4 – Governing Law:

Contract to be governed and construed in accordance with: 

Solicitors or other persons based in England and Wales (or Scotland if Scots Law applies) irrevocably appointed for Contractors without a place of business in England (or Scotland, if Scots Law applies) in accordance with clause 4.g (if applicable) are as follows:



	Condition 8 – Authority’s Representatives:

The Authority’s Representatives for the Contract are as follows:

Commercial:  (as per DEFFORM 111)

Project Manager:   (as per DEFFORM 111)



	Condition 19 – Notices:

Notices served under the Contract shall be sent to the following address:

Authority:      (as per DEFFORM 111)

Contractor: 

Notices can be sent by electronic mail?  



	Condition 20.a – Progress Meetings:

The Contractor shall be required to attend the following meetings:

Annual Review meetings as and when required. 

Frequency : As Arranged

Location : MOD Abbeywood 

	Condition 20.b – Progress Reports:

The Contractor is required to submit the following Reports:

a.   Written  Review Reports 10 working days after AT Inspections

Reports shall be delivered to the following address:

ATSR

DSA-DLSR

Hazel Mail Point H109

MOD Abbeywood (North)

BRISTOL

BS34 8QW

	Supply of Contractor Deliverables

	Condition 21 – Quality Assurance: N/A
If required, the Deliverable Quality Plan must be set out as defined in AQAP 2105 and delivered to the Authority (Quality) within Business Days of Contract Award.  Once agreed by the Authority the Quality Plan shall be incorporated into the Contract.  The Contractor shall remain at all times solely responsible for the accuracy, suitability and applicability of the Deliverable Quality Plan.

:

	Condition 30 – Rejection:

The default time limit for rejection of the Contractor Deliverables is thirty (30) days unless otherwise specified here:

The time limit for rejection shall be  Business Days.



	Condition 32 – Self-to-Self Delivery:N/A
Self-to-Self Delivery required?

If required, Delivery address applicable:



	Pricing and Payment

	Condition 35 – Contract Price:

All Schedule 2 line items shall be FIRM Price other than those stated below:

Line Items



	Termination

	Condition 42 – Termination for Convenience:

The Notice period for terminating the Contract shall be twenty (20) days unless otherwise specified here:

The Notice period for termination shall be Business Days



	Other Addresses and Other Information (forms and publications addresses and official use information)

	See Annex A to Schedule 5 (DEFFORM 111)


SCHEDULE 5

CONTRACTOR’S COMMERCIALLY SENSITIVE INFORMATION FORM

	Contract  No:       700010017

	Description of Contractor’s Commercially Sensitive Information:

Description of Contractor’s Commercially Sensitive Information: 1) Adventure-RMS policies, procedures and statements of operation. 2)Costings provided in respect of the contracted service. 3) Details of technical competencies
      

	Cross Reference(s) to location of sensitive information: Attachments 1 - 18 witin ITT

	Explanation of Sensitivity: Operational procedures of interest to commercial competitors & personal information.      

	Details of potential harm resulting from disclosure:

breach of Adventure-RMS data protection policy

	Period of Confidence (if applicable):  

	Contact Details for Transparency / Freedom of Information matters:

Contact Details for Transparency / Freedom of Information matters:

Name: Tim Morton

Position: Head of service

Address: Tarnway, 

Telephone Number: 

Email Address: tmorton@adventureRMS.org.uk   


	Personal Data Particulars
	DEFFORM 532
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Data Manager – should your name be taken out of the contract and just the appointment left in so when you leave the contract won’t need amending?

Instructions for disposal of Personal Data – states that data storage will be for “Period of contracted service (3-5 years), plus 3 years**” but schedule 4 states the contract is for 3+1 years.

This Form forms part of the Contract and must be completed and attached to each Contract containing DEFCON 532B.

	Data Controller
	The Data Controller is the Secretary of State for Defence (the Authority).

The Personal Data will be provided by:

DLSR Dep TL, DSA I Hazel 1, #H019, MOD Abbey Wood North , BRISTOL , BS34 8QW

	Data Processor
	The Data Processor is the Contractor.

The Personal Data will be processed at: 

Tarnway, Guist Bottom Rd, Stibbard, Norfolk –Radnor Drive, Knighton, Powys –



	Data Subjects
	The Personal Data to be processed under the Contract concern the following Data Subjects or categories of Data Subjects: 

Employed staff, freelance inspectors, clients.



	Categories of Data 
	The Personal Data to be processed under the Contract concern the following categories of data: 
Name, addresses, contact details, qualifications and professional relationships.

	Special Categories of data (if appropriate)
	The Personal Data to be processed under the Contract concern the following Special Categories of data: 

We will not process special category data.

	Subject matter of the processing
	The processing activities to be performed under the contract are as follows: 

Adventure-RMS acknowledges it’s role as the controller of data in relation to general business purposes such as Human resources and it’s role as a processor for a competent authority in the consideration of applications, enquiries, complaints and other aspects of the contracted service. Adventure-RMS considers freelance (sub-contracted) inspectors to be secondary processes (for a competent authority) and has defined and will monitor the processes through which they are required to ensure compliance. Adventure-RMS’s commitments in this regard apply to all Data regardless of it’s format (paper based, electronic, on-line)



	Nature and the purposes of the Processing 
	The Personal Data to be processed under the Contract will be processed as follows:

Adventure-RMS will process data so as to ensure it is, at all times; 

· Securely stored to prevent unauthorised processing or interference

· Stored in a manner which ensures it cannot be corrupted

· Made available only to those who require access to it (sufficient & limited) 

· Managed in a manner which provides details of the processing which has taken place

· Returned and/or destroyed when no longer required (storage limitation).



	Technical and organisational measures
	The following technical and organisational measures to safeguard the Personal Data are required for the performance of this Contract:

All data control and processing takes place within the Microsoft Office 365 Business Premium software suite. The system provides individual user rights control at administrator level, activity history, recovery control, remote retention and deletion management as well as file and email security. Cloud based features such as ‘Team’ and ‘Planner’ also reduce the need for data to be transferred and therefore the associated risks of data loss and corruption.  

Data access is managed via assigned rights to individual users ensuring that only those personnel who have a legal basis for processing data relating to each item of work, have access to do so. As an example this will allow AdvRMS to share previous reports and other information relating to an inspection with the particular inspector, and only that inspector, to whom that application has been issued. 

	Instructions for disposal of Personal Data 
	The disposal instructions for the Personal Data to be processed under the Contract are as follows (where Disposal Instructions are available at the commencement of Contract): 
Data storage 

Category

AdvRMS role

Duration

Applications

Processor

Period of contracted service 
3 years+1 years, Option
Complaints

Processor

3 years from completion

Enquires

Processor

6 months from close**

Previous reports, complaints & accident records issued to inspectors

Lead processor

3 months from date of decision**

Recruitment

Controller

Successful candidates – duration of contract + 1 year, Unsuccessful candidates – 1 year 

Induction & Training

Controller

End of employment/contracted period plus 3 years

Accident reports/records

Controller

3 years from last entry*

Employment records (P60, P45)

Controller

6 years

HR records

Controller

Duration of employment/contracted period plus 3 years

Data disposal will be undertaken, in line with this protocol, by the AdvRMS appointed data protection officer through the remote data management functions of the software systems used by AdvRMS and within which employed and freelance (subcontracted) personnel are required to operate. This ensures AdvRMS can reliably ensure compliance with the expectations of the regulations in regard to the storage and disposal of data.

	Date from which Personal Data is to be processed
	Where the date from which the Personal Data will be processed is different from the Contract commencement date this should be specified here:

01/July/2020


The capitalised terms used in this form shall have the same meanings as in the General Data Protection Regulations. 

Cyber Implementation Plan 

The following table defines the process, responsible persons and timescales in achieving this stated aim;

	Task
	Responsible person
	Timescale
	Notes/completion

	Undertake supplier survey to evaluate current position and required actions
	Tim Morton – head of service/director
	Prior to bid submission
	Completed – February 2020

	Select a certification body
	Kat Hedley – liaison officer
	Confirmation of Preferred bidder status
	

	Verify IT security standards 
	Simon Read – System3 IT consultancy
	On or before 27th March 2020*
	

	Complete questionnaire
	Tim Morton – head of service/director
	On or before 1st April 2020*
	

	Share certificate
	Kat Hedley – liaison officer
	On or before 1st May 2020*
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ANNEX A  to SCHEDULE 5

ADDRESSESS AND OTHER 

- 

	
	1. Commercial Officer
    Name: 

  Address: Defence Commmercial CC-HOCS2
  Rm 2.1.02, Kentigern House, 65 Brown Street, Glasgow,  

G2 8EX
Email:  
Tel: 0141 224 2527

	
	8. Public Accounting Authority
1.  Returns under DEFCON 694 (or SC equivalent) should be sent to DBS Finance ADMT – Assets In Industry 1, Level 4 Piccadilly Gate, Store Street,  Manchester, M1 2WD

 44 (0) 161 233 5397
2.  For all other enquiries contact DES Fin FA-AMET Policy, Level
4 Piccadilly Gate, Store Street, Manchester, M1 2WD

 44 (0) 161 233 5394
	

	

	
	2. Project Manager, Equipment Support Manager or PT Leader
(from whom technical information is available) Name: DLSR Dep TL 
Address: 
EmailPhone: 030 67981511

	
	9.  Consignment Instructions
The items are to be consigned as follows: 

N/A
	

	

	
	3. Packaging Design Authority
Organisation & point of contact:

N/A

(Where no address is shown please contact the Project Team in Box
2)
	
	10.  Transport. The appropriate Ministry of Defence Transport

Offices are:
A. DSCOM, DE&S, DSCOM, MoD Abbey Wood, Cedar 3c, Mail

Point 3351, BRISTOL BS34 8JH Air Freight Centre
IMPORTS  030 679 81113 / 81114   Fax 0117 913 8943
EXPORTS  030 679 81113 / 81114   Fax 0117 913 8943
Surface Freight Centre
IMPORTS  030 679 81129 / 81133 / 81138   Fax 0117
913 8946
EXPORTS  030 679 81129 / 81133 / 81138  Fax 0117 913
8946
B. JSCS
JSCS Helpdesk No. 01869 256052 (select option 2, then option 3) JSCS Fax No. 01869 256837
www.freightcollection.com
	

	
	
	

	
	4. (a) Supply / Support Management Branch or Order Manager:
Branch/Name: N/A
:  N/A
(b) U.I.N.  
	
	
	

	

	
	5. Drawings/Specifications are available from

	
	11. The Invoice Paying Authority
Ministry of Defence
 0151-242-2000
DBS Finance

Walker House, Exchange Flags Fax:  0151-242-2809
Liverpool, L2 3YL
Website is:
https://www.gov.uk/government/organisations/ministry-of- defence/about/procurement#invoice-processing
	

	

	
	6.  THIS BOX IS INTENTIONALLY BLANK
	
	12.  Forms and Documentation are available through *:
Ministry of Defence, Forms and Pubs Commodity Management
PO Box 2, Building C16, C Site

Lower Arncott

Bicester, OX25 1LP  (Tel. 01869 256197  Fax: 01869 256824) Applications via fax or email:  Leidos-FormsPublications@teamleidos.mod.uk
	

	

	
	7.
Quality Assurance Representative:
Commercial staff are reminded that all Quality Assurance requirements should be listed under the General Contract Conditions.

AQAPS and DEF STANs are available from UK Defence Standardization, for access to the documents and details of the helpdesk visit  http://dstan.uwh.diif.r.mil.uk/  [intranet] or https://www.dstan.mod.uk/ [extranet, registration needed].
	
	*NOTE
1.Many DEFCONs and DEFFORMs can be obtained from the MOD Internet Site: https://www.aof.mod.uk/aofcontent/tactical/toolkit/index.htm
   2. If the required forms or documentation are not available on        the MOD Internet site requests should be submitted through the Commercial Officer named in Section 1. 
	

	


MOD Commercial
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  � JSAT or former BCU equivalents.


  � Or JSAT equivalent. 


  � Or JSAT equivalent.


  � JSAT or MIAS equivalents.


  � Or JSAT equivalent.
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