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Order Schedule 25 (Finance Lease Terms)

1. Introduction
1.1 The Buyer has decided to lease Equipment under the DPS Contract using DPS Schedule 7 (Order Award Procedure) and has stated its requirement using the Joint Schedules and Order Schedules, this Order Schedule 25 (Finance Lease Terms), the Core Terms and each Equipment Order Form.  
2. Definitions
2.1 In this Schedule, the following words shall have the following meanings and they shall supplement Joint Schedule 1 (Definitions):
"Actual Delivery Date" means in relation to the leasing of any Equipment, the date on which the Equipment is delivered to the Buyer or (where the Seller is the Buyer), the date of the Order Contract;
"Agreed Percentage" means in relation to the leasing of any Equipment, the agreed percentage specified in the relevant Equipment Order Form;
"Certificate of Acceptance" means in relation to the leasing of any Equipment, the certificate, in the form attached at Annex B hereto, given or to be given by the Buyer to the Supplier;
"Default Rate" means 1% per annum;
"Discount Rate" means the rate specified as such in the relevant Equipment Order Form;
"Equipment" means, in relation to each Equipment Order, the equipment specified in the Equipment Order Form and where such equipment comprises multiple items of equipment, references to "Equipment" shall be construed as references to all or any individual item of equipment and any replacement equipment as the context so permits;
"Equipment Order" means, in relation to the leasing of any Equipment pursuant to any Order Contract incorporating these Finance Lease Terms, the order by the Buyer of such Equipment from the Supplier as evidenced by a duly completed Equipment Order Form being executed by both Parties;
"Equipment Order Form" means in relation to each Equipment Order, an equipment order form substantially in the form of Annex A (Equipment Order Form) specifying the Equipment which the Buyer will lease from the Supplier under the Order Contract;

"Event of Default" means any event or circumstance specified as such in Paragraph 18.1;
"Finance Lease Terms" means the terms and conditions set out in this Order Schedule 25 (Finance Lease Terms);
"Insurances" means in relation to any Equipment, all policies and contracts of insurance or such other insurance arrangements which are required to be effected by the Order Contract or, where the context permits, are from time to time entered into in respect of the Equipment;
"Insurers" means the underwriters or insurance companies by which the relevant Insurances are effected;
"Lease Period" means the aggregate of the Primary Period and the Secondary Period, subject to any earlier termination in accordance with this Order Schedule 25 (Finance Lease Terms);
"Lease Rentals" means, in relation to the leasing of any Equipment, any of the Primary Rentals or the Secondary Rentals (as the context may permit);
"Legal Reservations" means:
(a) the principle that equitable remedies may be granted or refused at the discretion of a court and the limitation of enforcement by laws relating to insolvency, reorganisation and other laws generally affecting the rights of creditors; and
(b) the time barring of claims under applicable limitation laws and defences of acquiescence, set off or counterclaim and the possibility that an undertaking to assume liability for, or indemnify a person against, non-payment of stamp duty may be void; 
"Location" means, in relation to any Equipment, the location (if any) specified in the relevant Equipment Order Form;
"Net Proceeds" means the gross proceeds of sale of any item of Equipment excluding any VAT and after deduction of all third party costs and expenses properly incurred by the Supplier in repossessing, transporting, storing, insuring, selling, maintaining and repairing the Equipment;
"Payment Date" means, in relation to the leasing of any Equipment, each date for the payment of Primary Rental specified in the relevant Equipment Order Form;
"Permitted Sub-lessee" means any person, entity, corporation or organisation specified as such in the Equipment Order or otherwise as may be agreed between the Buyer and the Supplier from time to time; 

"Primary Period" means, in relation to the leasing of any Equipment, the primary period specified in the relevant Equipment Order Form;
"Primary Rentals" means, in relation to the leasing of any Equipment during the Primary Period, the primary rentals specified in the relevant Equipment Order Form;

"Redelivery Location" means, in relation to any Equipment, the redelivery location (if any) specified in the relevant Equipment Order Form (or such other place for the redelivery of the Equipment as may be agreed between the Buyer and the Supplier);
"Secondary Period" means, in relation to the leasing of any Equipment, the period following the expiry of the Primary Period, during which the leasing of the Equipment is extended pursuant to Paragraph 5.3;
"Secondary Rentals" means, in relation to the leasing of any Equipment during the Secondary Period, the secondary rentals specified in the relevant Equipment Order Form;

"Security Interest" means any mortgage, charge, pledge, lien or other security interest securing any obligation of any person or any other agreement having similar effect;
"Self-Insured" means any item of Equipment being subject to self-insurance by the Buyer as may be specified in the relevant Equipment Order Form;

"Seller" means the manufacturer of the Equipment or the seller of the Equipment to the Supplier (including, in circumstances where the Buyer is the seller of the Equipment under the relevant Supply Contract, the Buyer);
"Sterling" and "£" means the lawful currency of the United Kingdom from time to time;
"Supply Contract" means any supply contract in relation to the Equipment between the Seller and the Supplier;
"Tax" means any tax, levy, impost, duty or other charge or withholding of a similar nature (including any penalty or interest payable in connection with any failure to pay or any delay in paying any of the same);
"Termination Sum" means in relation to any Order Contract, an amount equal to the aggregate of:

(c) all arrears of Lease Rentals together with all other amounts which are due (but unpaid) pursuant to the relevant Order Contract together with interest thereon at the Default Rate;
(d) as compensation for the Supplier's financial loss, by way of additional Primary Rental, an amount in respect of the Equipment which is equal to all Primary Rental which would have been due and payable (but for the relevant termination or Total Loss) from the date of such termination or Total Loss to and including the last day of the Primary Period by effluxion of time, each discounted from its due date to the date of actual payment at the Discount Rate; and
(e) any third party costs and expenses properly incurred by the Supplier in locating, repossessing, recovering or restoring the relevant Equipment, or in insuring, maintaining, storing and keeping safe the relevant Equipment; and
"Total Loss" means, in relation to any item of Equipment, an actual or constructive or arranged total loss as a result of such Equipment being lost, destroyed, stolen, confiscated, damaged beyond economic repair or otherwise rendered unfit for use or unable to be used and the date of such Total Loss shall be the date of the loss, destruction, theft, confiscation or damage beyond economic repair or, if later, the date it is declared by the Insurers or otherwise adjudged by such Insurers to be a total loss.

2.2 Any reference in this Schedule to:

(a) "the Order Contract" shall be deemed to include these Finance Lease Terms and the relevant Equipment Order Form;
(b) "the Order Contract" or to any other agreement or document shall, unless the context otherwise requires, be construed as a reference to the Order Contract or such other agreement or document as the same may from time to time be amended, varied, supplemented, novated or replaced;

(c) an "Annex" is a reference to an annex to this Schedule; and
(d) a "month" is a reference to a period starting on one day in a calendar month and ending on the numerically corresponding day in the next calendar month save that, where any such period would otherwise end on a day which is not a Working Day, it shall end on the next Working Day.
3. Exclusion of certain Core Terms

When the Parties have entered into an Order Contract which incorporates these Finance Lease Terms:

(a) the Order Form (as defined in Joint Schedule 1 (Definitions)) shall be deemed to be a reference to the Equipment Order Form; and
(b) the following Core Terms are modified in respect of the Order Contract (but are not modified in respect of the DPS Contract):

(i) Clause 2.9 shall not apply in relation to the express representations given by 
the Buyer in Paragraph 12;

(ii) Clause 3.1.2 does not apply to the Order Contract;

(iii) Clause 3.2 does not apply to the Order Contract;

(iv) Clause 3.3 does not apply to the Order Contract;

(v) Clause 4 does not apply to the Order Contract

(vi) Clause 5 does not apply to the Order Contract;

(vii) Clauses 6.1 and 6.5 do not apply to the Order Contract;

(viii) Clause 7.5 does not apply to the Order Contract;

(ix) Clause 8.7 does not apply to the Order Contract;

(x) Clause 10 does not apply to the Order Contract;

(xi) Clause 11 does not apply where the Buyer must pay a Termination Sum; 
(xii) Clause 20 does not apply to the Order Contract; and
(xiii) Clause 23.1 does not apply to the Order Contract.

4. Equipment Orders

4.1 Each Equipment Order is subject to and incorporates these Finance Lease Terms so that no other terms and conditions which the Supplier tries to impose under any quotation, confirmation of order, delivery note, invoice or similar document are part of the Order Contract.  

4.2 The Parties agree that any other terms or conditions (whether or not inconsistent with the terms of this Order Contract) contained or referred to in any correspondence or any documentation submitted by the Supplier which is not part of the DPS Contract or which are elsewhere implied by custom, practice or course of dealing do not apply.

4.3 In relation to any Equipment to be let in accordance with these Finance Lease Terms, the Parties shall execute an Equipment Order Form setting out the details of the relevant Equipment and the Lease Rentals applicable to such leasing.
4.4 For the avoidance of doubt, each Equipment Order survives the expiration or termination of the DPS Contract.

5. LEASING of the EQUIPMENT

5.1 The Supplier shall let the Equipment, and the Buyer agrees to take the Equipment on lease, upon and subject to the terms hereof and the conditions of the Order Contract.

5.2 Subject to Paragraphs 5.3, 5.4 and 5.5, the leasing of the Equipment shall commence on the Actual Delivery Date and shall continue for the Primary Period (unless terminated earlier in accordance with the terms of the Order Contract).  
5.3 Provided that the Buyer has met all of its payment obligations under the Order Contract, the Buyer may extend the leasing of the Equipment under the Order Contract for a period of twelve (12) months commencing on the day following the expiry of the Primary Period or any extension of the leasing pursuant to this Paragraph 5.3 (or such other extension period as the Buyer and Supplier may agree) and for successive periods of twelve (12) months thereafter, provided that the leasing of the Equipment under the Order Contract shall not exceed the expiry of the useful economic life of the Equipment.

5.4 The Buyer shall be entitled to terminate the Secondary Period in relation to the Equipment by giving notice in writing to the Supplier at any time. 

5.5 If the Secondary Period is still on-going on the 25th anniversary of the Actual Delivery Date, the Buyer shall scrap (and shall be deemed to have scrapped) the Equipment on behalf of the Supplier on such date and the Secondary Period shall expire thereon.

5.6 Subject to these Finance Lease Terms, the Buyer shall, throughout the Lease Period, be entitled to hold, possess, use and enjoy the Equipment without interference from the Supplier or any person claiming through the Supplier.

6. Delivery of the equipment

6.1 Risk of loss of, or damage to, the Equipment shall as between the Supplier and the Buyer pass to the Buyer on the Actual Delivery Date.
6.2 Subject to Paragraph 6.3, delivery of the Equipment by the Supplier to the Buyer, and acceptance thereof by the Buyer, under the Order Contract shall be deemed to take place immediately upon delivery of the Equipment by the Seller to the Buyer under the Supply Contract.  The Supplier hereby appoints the Buyer to be its agent to accept delivery of the Equipment from the Seller.  The Buyer shall execute and deliver (within fourteen (14) days of delivery to the Buyer) a Certificate of Acceptance to the Supplier, which shall be conclusive evidence that the Equipment has been accepted under the Supply Contract and the Buyer has taken delivery of, and unconditionally accepted, the Equipment for the purposes of the Order Contract and found such Equipment to be complete, in good working order, of satisfactory quality, fit for the purpose for which it is required and acceptable in every respect.  
6.3 Paragraph 6.2 shall not apply in circumstances where the Seller is the Buyer of the Equipment under the relevant Supply Contract and in such circumstances, the Equipment will be deemed to have been delivered and unconditionally accepted by the Buyer on the date of the Order Contract.
7. title
The Equipment will belong to the Supplier (or the Supplier’s financier or any named and disclosed principal for whom the Supplier is acting as agent) and title and ownership to the Equipment shall remain vested in the Supplier or such other person.  The Buyer acknowledges that it has no right, title or interest in and to any part of any item of Equipment except the right to lease the Equipment in accordance with the Order Contract.

8. Disclaimers and Exclusions
8.1 The Buyer and the Supplier agree that there is a risk that the Equipment may not perform as expected and may not be satisfactory.  The Buyer and the Supplier agree that such allocation of risk is a matter of agreement between them and have agreed that the Buyer shall bear the risk on the terms set out in these Finance Lease Terms.

8.2 The Buyer acknowledges that:

(a) the Supplier is not the original manufacturer or supplier of the Equipment;

(b) the Equipment was selected by the Buyer;

(c) the condition of the Equipment on delivery to the Buyer under the Order Contract is the sole responsibility of the Buyer;

(d) each item of Equipment is suitable for the business of the Buyer and any intended use of each item of Equipment by the Buyer; and

(e) the Supplier has purchased the Equipment solely for the purpose of leasing the Equipment to the Buyer pursuant to the Order Contract.

8.3 No term, condition, warranty or representation of any kind whatsoever (express or implied) is or has been given by or on behalf of the Supplier in respect of the Equipment.  All terms, conditions, warranties and representations (express or implied and whether statutory, collateral hereto or otherwise) relating to the Equipment, its specification, age, quality (satisfactory or otherwise), description or as to its fitness for any purpose are hereby expressly excluded.

8.4 The Buyer acknowledges that with the exception of any employees of the Seller (but only where the Seller and the Supplier are connected entities or companies), no other person is authorised by the Supplier to act on its behalf or make any representation or warranty on behalf of the Supplier.
8.5 If the Buyer does not obtain direct from the Seller or manufacturer express warranties in relation to the Equipment, the Supplier will (upon the Buyer's request and at the Buyer's reasonable cost) transfer the benefit of any manufacturer and/or Seller warranties given to the Supplier in relation to the Equipment.

9. LEASE RENTALS 
9.1 The Buyer shall throughout the Primary Period pay to the Supplier the Primary Rental on each Payment Date.   
9.2 The Buyer shall throughout the Secondary Period pay to the Supplier the Secondary Rental on the dates specified in the Equipment Order Form.
9.3 lf any payment due from the Buyer to the Supplier under the Order Contract is not paid on its due date therefor, the Buyer shall, without prejudice to the Supplier's other rights and remedies, pay on demand interest thereon at the Default Rate (as well after as before judgment or decree) from and including such due date to the date of actual payment or reimbursement.  Such interest shall accrue on a daily basis but shall not be subject to compounding.  Notwithstanding the foregoing, the Supplier shall not charge interest at the Default Rate in accordance with this Paragraph 9.3 unless written notice has been provided to the Buyer of the relevant non-payment and such failure to pay by the Buyer has continued for at least ten (10) Working Days after the Buyer’s receipt of such written notice.
9.4 All payments of Lease Rental and any other payments due to the Supplier under the Order Contract shall be made in Sterling, in immediately available funds for value on the due date for payment.
9.5 Punctual payment of amounts payable by the Buyer and timely performance by the Buyer of each of its obligations under the Order Contract shall be (subject to any applicable grace periods in the Order Contract) of the essence and are conditions of the Order Contract.

9.6 If any payment falls due from the Buyer under the Order Contract on a day which is not a Working Day, payment shall be made on the following Working Day.

9.7 The Buyer's obligation to pay Lease Rentals and make other payments in accordance with the Order Contract is absolute and unconditional irrespective of any contingency whatsoever including:

(a) any unavailability of the Equipment for any reason including any defect in title, merchantability, fitness for purpose, condition, design, or the ineligibility of the Equipment for any particular use or trade, or the Total Loss or any damage to the Equipment;

(b) any failure or delay on the part of either party, whether with or without fault on its part, in performing or complying with any terms or conditions of the Order Contract; or
(c) any lack of due authorisation of, or other defect in, the Order Contract.

10. Taxes, Gross up and vat
10.1 All payments by the Buyer under the Order Contract shall be made free and clear of any Tax, deduction or withholding of any kind save as required by applicable law.  If the Buyer is required by law to make any deduction or withholding from any such payment, whether on account of Tax or otherwise, the sum due from it in respect of such payment shall be increased to the extent necessary to ensure that, after the making of such deduction or withholding, the Supplier receives and retains (free from any liability in respect of any such deduction or withholding) a net sum equal to the sum which it would have received had no deduction or withholding been made or been required to be made.  The Buyer shall promptly supply the Supplier with evidence satisfactory to the Supplier that the Buyer has accounted to the relevant authority for any sum deducted or withheld.  

10.2 All amounts payable under the Order Contract by the Buyer to the Supplier shall be deemed to be exclusive of VAT.  If VAT is chargeable, the Buyer shall pay to the Supplier (in addition to and at the same time as paying the relevant amount) an amount equal to the amount of the VAT.
10.3 The Buyer agrees:
(a) to comply (to the extent reasonably possible) with any reasonable written requests by the Supplier to assist any claim for capital allowances made by the Supplier relating to the Equipment; and

(b) not to claim or try to claim any capital allowances on the Equipment.
11. OPERATIONAL INDEMNITY 

The Buyer shall indemnify the Supplier against any Loss suffered by the Supplier as a result of the manufacture, description, fitness for purpose, merchantability, suitability, quality, state, appearance, safety, durability, value, design, testing, delivery, import, export, registration, possession by the Buyer, control, use, operation, leasing and/or sub-leasing by the Buyer, insurance, maintenance, repair, servicing, modification, change, alteration, loss, damage, storage, removal, re-delivery or otherwise of the Equipment (save for any Loss suffered by the Supplier as a result of or in connection with the Supplier’s gross negligence, willful misconduct or fraudulent actions and/or incurred by the Supplier in its capacity (or the capacity of any affiliate) as manufacturer, repairer or servicing agent).
12. Representations and warranties

12.1 The Buyer represents and warrants to the Supplier that:

(a) it has all legal power and authority to enter into the Order Contract and perform its obligations under the Order Contract and all action (including any corporate and regulatory action) required to authorise the execution and delivery of the Order Contract and the performance of its obligations under the Order Contract has been duly taken;

(b) subject to the Legal Reservations, the Order Contract constitutes the legal, valid and binding obligations of the Buyer enforceable in accordance with its terms;

(c) the entry into and performance of the Order Contract and the transactions contemplated thereby do not and will not conflict with or result in a breach of (i) any law, judgment or regulation or any official or judicial order, or (ii) the constitutional documents of the Buyer, or (iii) any agreement or document to which the Buyer is a party or which is binding upon it or any of its assets or revenues, nor cause any limitation placed on it or the powers of its directors to be exceeded; and
(d) no consent of, giving of notice to, or registration with, or taking of any other action in respect of, any governmental authority or agency in any relevant jurisdiction or creditors of the Buyer is required for or in connection with the execution, validity, delivery and admissibility in evidence in any proceedings of the Order Contract, or the carrying out by the Buyer of any of the transactions contemplated by the Order Contract.
13. General undertakings
13.1 The undertakings in this Paragraph 13 shall remain in force from the date of the Order Contract until all sums outstanding under the Order Contract have been paid in full.

13.2 The Buyer shall:

(a) from time to time at the request of the Supplier, provide the Supplier with such information in relation to the Equipment as the Supplier may reasonably require; 

(b) take or procure the taking of all necessary steps to safeguard the Supplier's rights in the Equipment and shall not do anything that jeopardises the rights of the Supplier in the Equipment; 

(c) prevent any item of Equipment from being removed from its possession and prevent the (or if already occurred, procure the immediate release from) confiscation, distress, execution, impounding, forfeiture or seizure of any item of Equipment; and
(d) at the request of the Supplier or HMRC, promptly furnish to HMRC such information and documents as may be necessary and capable of being provided in relation to the acquisition of the Equipment or the leasing of the Equipment pursuant to the Order Contract.
13.3 The Buyer shall not (without the consent of the Supplier):

(a) create or permit to subsist any Security Interest over the Equipment; or

(b) pledge the Supplier's credit or hold itself out as having any power to sell, charge or otherwise encumber or to sell or dispose of any item of Equipment or any interest therein.

14. Sub-LEASING and possession of equipment

The Buyer shall not sub-lease or otherwise part with possession of the Equipment without the consent of the Supplier except that the Buyer may deliver possession of the Equipment to a repairer or maintenance performer or may sub-lease the Equipment on terms substantially similar to that contained in the Order Contract to any Permitted Sub-lessee.

15. Maintenance and Operation

15.1 The Buyer shall during the Lease Period whilst the Equipment is in its possession maintain the Equipment and cause the same to be kept and maintained at all times in a good and safe state of repair.
15.2 The Buyer shall:

(a) keep the Equipment at the Location or such other location in the United Kingdom as notified by the Buyer to the Supplier;
(b) not cause or permit any item of Equipment to be employed, used or operated in any manner contrary to any law or regulation; and

(c) procure that each item of Equipment is employed, used or operated in a skillful, careful and proper manner and only for the purpose for which it was designed; in accordance with and subject to all instructions issued by the manufacturer of that item of Equipment and any government agency or authority; and in accordance with and subject to all applicable laws and regulations (including, without limitation, the Health and Safety at Work Act 1974).

15.3 The Buyer shall during the Lease Period promptly pay all dues and other outgoings whatsoever in respect of the Equipment (except those which are being contested in good faith).

15.4 The Buyer shall not, without the Supplier's consent, make any material additions, alterations or modifications to, or remove any part of, any item of Equipment save where such addition, alteration or modification is (a) required by applicable law or regulation or (b) intended to improve the performance or safety of that item of Equipment and is approved by the manufacturer of the Equipment.  Any addition, alteration or modification to any item of Equipment shall become the property of the Supplier free of any Security Interest. 

15.5 The Buyer agrees not to remove or alter any markings (decals or plates) affixed to the Equipment without the Supplier’s consent.  

15.6 The Buyer, upon request, will provide to the Supplier a detailed listing of the Equipment by location, including the name and address and contact details for all physical locations where the Equipment is located. The Buyer shall furnish such information within thirty (30) days of such request.

15.7 Where practicable, the Buyer shall permit the Supplier or its representatives to inspect, value and/or test the Equipment on reasonable notice and at suitable times, and for this purpose and subject to any applicable security, safety or other regulations or rules, the Buyer authorises the Supplier to enter any non-restricted premises at which the Equipment may from time to time be located.  The Buyer acknowledges that the Supplier shall be entitled to affix or cause to be affixed to the Equipment plates or other markings as the Supplier may reasonably require. The Buyer shall not affix or permit to be affixed any other markings to the Equipment inconsistent with or prejudicial to the rights of the Supplier.

15.8 The Buyer shall procure that the Equipment remains personal and moveable property even if temporarily annexed to land or buildings.  

16. Insurance undertakings

16.1 Subject to Paragraph 16.5, the Buyer shall, at its own cost and expense and throughout the Lease Period, keep the Equipment insured in Sterling in accordance with best industry practice:
(a) against all loss or damage in an amount equal to the new replacement value of the Equipment from time to time;

(b) against any third party claims and all public liability risks in an amount agreed by the Supplier; and

(c) against such other risks in relation to the Equipment or the Buyer as may be required by law.

16.2 The Buyer may be required by the Supplier to effect the Insurances on terms and through brokers and with insurance companies or underwriters approved by the Supplier (acting reasonably).  
16.3 Upon written request by the Supplier, the Buyer shall provide the Supplier with copies of all relevant Insurance documentation.    

16.4 The Buyer shall not do, consent or permit any act or omission which might invalidate or render unenforceable the Insurances.  
16.5 Paragraphs 16.1 to 16.4 shall not apply where the Equipment is Self-Insured.
17. Total loss
17.1 In the event that any item of Equipment becomes a Total Loss, the Buyer shall promptly notify the Supplier in writing.  The Buyer shall ensure that any insurance claim in relation to a Total Loss is made in accordance with the terms of the Insurance policy.
17.2 As soon as reasonably practicable following such Total Loss, the Buyer shall notify the Supplier of its decision to (a) replace such Equipment with equipment of the equivalent specification and standard as the Equipment the subject of the Total Loss or (b) pay the Termination Sum to the Supplier within ninety (90) days of the date of the Equipment becoming a Total Loss.  
17.3 In the event that the Buyer chooses to pay the Termination Sum in accordance with Paragraph 17.2(b) above:
(a) the leasing of the relevant Equipment shall be deemed to have terminated on the date of such Total Loss; and
(b) no later than ninety (90) days after the date of the Equipment becoming a Total Loss (or, if earlier, within ten (10) Working Days of receipt by the Buyer of any insurance proceeds in relation thereto), the Buyer shall pay to the Supplier the Termination Sum, less any Insurance moneys in respect of such Total Loss which have been received by the Supplier at such time.  If not all of the Equipment is a Total Loss, the additional Primary Rental payable under Paragraph (b) of the definition of Termination Sum and the Lease Rental payable for the remaining Equipment after such Total Loss date shall each be adjusted pro rata so as to reflect the replacement value of the relevant Equipment which is a Total Loss as a proportion of the replacement value of all Equipment let at such time to the Buyer under the Equipment Order.  The Buyer shall continue to pay Lease Rentals in relation to any Equipment that is a Total Loss until payment of the Termination Sum in relation thereto.  
17.4 In the event that the Buyer chooses to replace the Equipment in accordance with Paragraph 17.2(a) above, such substitute equipment shall for all purposes of the relevant Order Contract be treated as forming part of the Equipment, with the result that, for all purposes of the relevant Order Contract:
(a) the expenditure incurred by the Buyer in the provision of the lost Equipment shall be treated as having been paid by the Supplier as the expenditure incurred in the provision of the substitute equipment; and

(b) any Insurance monies received by the Buyer or the Supplier in respect of the Equipment the subject of the Total Loss shall be retained by the Buyer (or where the Supplier receives any such monies directly, shall be paid by the Supplier to the Buyer) in reimbursement to the Buyer of the cost of the replacement of the Equipment.

17.5 Where Paragraph 17.4 applies, such provisions:

(a) apply regardless of whether or not any Insurance monies are paid or payable to the Supplier or the Buyer as a result of such Total Loss; and

(b) are without prejudice to the Buyer’s obligations to continue to pay Lease Rental.

17.6 In respect of any Equipment which has suffered a constructive, arranged or compromised Total Loss, the Supplier hereby appoints the Buyer (and the Buyer hereby accepts such appointment) as its exclusive sales agent for the purposes of the sale or scrapping of such Equipment. 
17.7 If the Supplier receives Insurance moneys following the occurrence of a Total Loss after the Termination Sum has been paid to the Supplier in accordance with Paragraph 17.4 (and provided that such proceeds have not already been taken into account in calculating the Termination Sum due under Paragraph 17.4), the Supplier agrees to pay promptly to the Buyer by way of rebate of Lease Rentals, an amount equal to such Insurance monies received, provided that the aggregate of all amounts payable by the Supplier to the Buyer by way of rebate of Lease Rentals shall not, in any event, exceed an amount equal to the aggregate of all Lease Rentals paid to the Supplier under the Order Contract.   
17.8 In the event that any item of Equipment suffers damage not constituting a Total Loss, the Buyer will repair or make good the same in compliance with Paragraph 15.  The Supplier shall apply any Insurance monies received in respect of such loss of or damage in reimbursement to the Buyer of the costs of reinstatement or repairs on completion of the same, provided that such proceeds may be applied first towards payment of any sums then owing (which remain unpaid) by the Buyer under the relevant Order Contract.
18. EVENT OF Default

18.1 Each of the events and circumstances set out below is an Event of Default and shall constitute a repudiatory breach of the relevant Order Contract:

(a) the Buyer does not pay on the due date therefor any amount payable under the Order Contract unless the non-payment is remedied within fourteen (14) days of the Supplier giving written notice to the Buyer of such failure to pay;

(b) the Buyer fails to comply with any provision of the Order Contract (other than as referred to in Paragraph 18.1(a) above) provided that no Event of Default shall occur if the relevant failure to comply:

(i) is capable of remedy; and

(ii) is remedied within thirty (30) days of the Supplier giving written notice to the Buyer of such failure to comply.

(c) any representation or statement made by the Buyer in the Order Contract is or proves to have been incorrect provided that no Event of Default shall occur if the circumstances giving rise to the misrepresentation:

(i) are capable of remedy; and

(ii) are remedied within thirty (30) days of the Supplier giving notice of such 
misrepresentation; 
(d) it is or becomes unlawful for the Buyer to perform any of its material obligations under the Order Contract; and/or
(e) the Buyer ceases to be a public sector body.
18.2 If the Buyer fails to comply with any provision of any Order Contract, the Supplier may take all steps it deems necessary to effect compliance with such provision.  The Supplier shall not be obliged to take any steps pursuant to this Paragraph 18.2.

18.3 Following the occurrence of an Event of Default, the Supplier may accept the Buyer's repudiation of the relevant Order Contract and by notice to the Buyer, terminate the leasing of the Equipment pursuant to that Order Contract and the consent of the Supplier to the possession of such Equipment with immediate effect.  If the Actual Delivery Date has not yet occurred, the Supplier may terminate the obligation to purchase the Equipment and lease the Equipment to the Buyer in accordance with the Order Contract.

18.4 On termination of the leasing of any Equipment or the obligation to lease any Equipment pursuant to Paragraph 18.3, the Buyer shall pay the Termination Sum for such Order Contract to the Supplier.

19. Return of the Equipment

19.1 On the termination or expiration of the leasing of any Equipment under the Order Contract howsoever occurring, the Buyer shall redeliver the Equipment together with any books, manuals, service records, registration and other documents relating to it as the Supplier may reasonably require, to the Redelivery Location, free and clear of all liens and in good working and safe condition (reasonable wear and tear only excepted).

19.2 Upon the termination or expiration of the leasing of any Equipment under the Order Contract, the Buyer shall no longer be in possession of the relevant Equipment with the consent of the Supplier and subject to any applicable security, safety or other regulations or rules, the Buyer authorises the Supplier to enter any non-restricted premises at which the Equipment may from time to time be located to recover possession of the Equipment (if the Equipment is not redelivered to the Redelivery Location pursuant to Paragraph 19.1 within thirty (30) days).
20. sale of Equipment BY SUPPLIER
If the leasing of the Equipment is terminated pursuant to Paragraph 18 and either the Equipment is returned to the Supplier pursuant to Paragraph 19 or the Supplier recovers undisputed possession of the same, the Supplier shall use reasonable endeavours to arrange a sale of the Equipment and, if a sale is arranged and provided that the Buyer has paid the Termination Sum to the Supplier, an amount equal to the Agreed Percentage of the Net Proceeds relating to the Equipment shall be paid by the Supplier to the Buyer by way of rebate of Lease Rentals, provided that the aggregate of all amounts payable by the Supplier to the Buyer by way of rebate of Lease Rentals shall not, in any event, exceed an amount equal to the aggregate of all Lease Rentals paid to the Supplier under the Order Contract.  
21. sale OF EQUIPMENT
21.1 Upon termination of the leasing of the Equipment by effluxation of time pursuant to the Order Contract and provided that the Buyer has met all of its payment obligations under the Order Contract, the Supplier shall appoint the Buyer as its exclusive agent for the sale of the Equipment and the Buyer may (at its sole and absolute discretion) act as such sales agent. The sales agency of the Buyer shall continue until the earlier of (a) the expiry of six (6) months from the date the leasing expires by effluxion of time and (b) the date of the sale of the Equipment. The Buyer shall, in its sole and absolute discretion, be enti​tled to determine the means, terms, conditions and timing of any such sale, provided that the sale of the Equipment shall be in accordance with the terms of this Paragraph 21.

21.2 Any sale of the Equipment by the Buyer as agent shall:

(a) be to a third party (other than the Buyer or any person connected with the Buyer for the purposes of section 1122 of the Corporation Taxes Act 2010 or section 993 of the Income Tax Act 2007 ("Connected Person"));

(b) be at a price not less than the open market value payable in cleared funds in full on completion;

(c) not be to a person which is, at the time of such sale, purchasing the Equipment as part of an arrangement under which the Buyer or a Connected Person will be granted or retain possession and/or use of the Equipment; and

(d) be on an "as is, where is" basis.

21.3 No express or implied representation, undertaking, guar​antee or warranty whatsoever shall be given by the Buyer on behalf of the Supplier in connection with any such sale, save that the Supplier shall pass to the purchaser such title as the Supplier has in the Equipment.
21.4 On completion of a sale of the Equipment and receipt by the Supplier of the sale proceeds relating thereto and provided that the Buyer has complied with all its payment obligations under the relevant Order Contract and has provided the Supplier with a satisfactory invoice, the Supplier shall pay to the Buyer, by way of rebate of Lease Rentals, an amount equal to the Agreed Percentage of the Net Proceeds relating to the relevant Equipment, provided that the aggregate of all amounts pay​able by the Supplier to the Buyer by way of rebate of Lease Rental under the Order Contract shall not, in any event, exceed an amount equal to the aggregate of all Lease Rentals paid to the Supplier under the relevant Order Contract.
22. ASSIGNMENT

22.1 The Supplier may assign its rights, title and interest (but not its duties, obligations or liabilities) under the Order Contract to:

(a) any affiliate of the Supplier; or
(b) any FCA authorised or regulated bank or financial institution or any affiliate of such entity,


provided, in each case, that:

(i) prior written notice of such assignment has been provided to the Buyer;

(ii) the assignee is established in, and is tax resident in, the United Kingdom;

(iii) the duties, obligations and liabilities of the Buyer under the Order Contract shall not increase as a result of such assignment and the Buyer shall not be required to pay any sum that it would not have been required to pay had such assignment not occurred;

(iv) the rights of the Buyer under the Order Contract or otherwise in relation to the Equipment shall not reduce or diminish as a result of such assignment;

(v) the assignment shall not violate any applicable law or regulation; and

(vi) any costs in relation to such assignment shall be at the Supplier’s sole cost.
22.2 Save as permitted under Paragraph 22.1 above, the Supplier shall not assign or transfer any of its rights or obligations under the Order Contract without the Buyer’s prior written consent.

23. Miscellaneous 

23.1 The Supplier shall obtain the consent of the Buyer prior to disclosing any information about the Order Contract, the Equipment, the Buyer or any other person to any actual or potential assignee or any other person. 
23.2 Where the Supplier has entered into the Order Contract as agent for a disclosed principal specified as such in the Equipment Order Form ("Principal"), it is hereby confirmed by the Supplier that the Principal has appointed the Supplier to act as its agent and accordingly, where the context so requires and admits, all terms and expressions and provisions relating to the Supplier shall be read and construed on the basis that such terms and expressions and provisions concern and relate to the Principal (acting through the Supplier (as its agent)).

Annex A

Order Schedule 25 (Finance Lease Terms) – Equipment Order Form Template

[Buyer guidance: This Equipment Order Form, when completed and executed by both Parties, forms an Equipment Order. An Equipment Order can be completed and executed using a hard copy of this document or through the electronic purchase order system. If an electronic purchasing system is used instead of signing as a hard-copy, the text below must be copied into the electronic order form]

ORDER REFERENCE:

[Insert Buyer’s Equipment Order number]

DATE OF ORDER:


[Insert Date the order is placed]

THE BUYER:


[Insert Buyer’s name]
BUYER CONTACT


[Insert business address and contact number]  

INVOICE CONTACT

[Insert business address for equipment invoicing]  

THE SUPPLIER: 


[Insert name of Supplier] 
SUPPLIER ADDRESS: 

[Insert registered address]  

SUPPLIER VAT NUMBER:
[Insert Supplier VAT number]  

SUPPLIER ACCOUNT 

MANAGER: 



Insert registered address]  

THE DELIVERABLES

[Buyer guidance: Insert the details for the Equipment which are the subject of the Order Contract. 

Equipment:



[Insert Description of Equipment]

Quantity:



[Insert Number of items]

Self-Insured:



[Yes / No] 
Location:
[Insert all addresses where the Equipment is to be delivered and the Equipment will be kept]

Redelivery Location: 
[Insert the address where the Buyer will return the Equipment to the Supplier if the leasing is terminated]

Time and Schedule Date of 
[Insert the Scheduled Delivery Date]

Delivery:

Principal:
[where Supplier is acting as agent of a third party bank or leasing company, Insert name of Principal]

Permitted Sub-lessees:

[Insert list of any permitted Sub-lessee]

LEASE DETAILS




Primary Period:


[Insert number] months starting on the Actual 





Delivery Date
Primary Rentals:


[Insert Primary Rentals payable by the 






Buyer]
The Primary Rentals shall be payable on a [monthly]/[quarterly] basis with the first Primary Rental payable on the date falling [one month][three months’] after the Actual Delivery Date.

Secondary Rentals:  

[Insert amount of Secondary Rental] £[♦] payable 




on [the first Working Day] of the Secondary Period 




and [annually] thereafter throughout the  





Secondary Period.
[Buyer guidance: The Secondary Rental should be a nominal amount as the Buyer will have already paid for the cost of the asset by way of the Primary Rentals].
The Lease Rentals stated above exclude any applicable VAT.

Agreed Percentage:
[Insert the percentage of the Net Proceeds agreed to be refunded to the Buyer following a sale of the Equipment at the end of the Lease Period (provided that the Buyer has paid all amounts owing under the leasing, including any Termination Sum)][♦%].

[Buyer guidance: The Agreed Percentage should not be less than 95% and not more than 99%].

Discount Rate:


[Insert the early termination discount rate (for the 


definition of Termination Sum)] 

Payment:
[Buyer guidance: Method of payment to be agreed between the Supplier and the Buyer

[Payments of Lease Rentals shall be made by direct debit.]

[OR]

[The Supplier shall issue invoices [Delete monthly]/[quarterly].]
Capital Allowances:


[Delete [The Supplier intends to claim capital 





allowances.]/[The Supplier does not intend to 





claim capital allowances.]]
SPECIAL TERMS

[Buyer guidance specify whether any clauses apply to this Equipment Order in addition to the Finance Lease Terms.]

Special Term 1

Special Term 2

This Equipment Form may be executed in any number of counterparts, and this has the same effect as if the signatures on the counterparts were on a single copy of this Equipment Order Form.

BY SIGNING AND RETURNING THIS ORDER THE SUPPLIER AGREES that they have read Order Schedule 25 (Finance Lease Terms) and the Order Contract, and by signing below agree to be bound by the terms of the Order Contract (including the Finance Lease Terms).  Terms defined in this Equipment Order Form have the meanings given to such terms in the Finance Lease Terms and Joint Schedule 1 (Definitions).
	For and on behalf of the Buyer:



	Name and Title


	

	Signature


	

	Date


	


	For and on behalf of the Supplier:



	Name and Title


	

	Signature


	

	Date


	


Annex B

Certificate of Acceptance
We refer to the DPS Contract (incorporating Order Schedule 25 (Finance Lease Terms)) dated [♦

] and made between you (as Supplier) and us (as Buyer) ("Agreement").

Defined terms used in this Certificate of Acceptance shall have the same meanings as given to such terms in the Agreement.

We hereby confirm and certify to you that:

1. we have received the Equipment and we hereby acknowledge that these goods are the Equipment referred to in the Equipment Order Form; 

2. we have inspected the Equipment and we are satisfied that the Equipment is complete and in all respects in satisfactory working order and condition; 

3. information and instruction manuals relating to the use and operation of the Equipment have been received by us; and 

4. [insurance cover in respect of the Equipment has been effected in accordance with the terms of the Agreement] [Not applicable for Self-Insured Equipment].

.................................
For and on behalf of
[♦

] 
Dated:  [♦

] 
1
DPS Ref: RM6120 Leasing and Loans DPS

