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[bookmark: _Toc438036400]PART A – INSTRUCTIONS AND GUIDANCE
Section 1 – Introduction of Project RequirementsPART A     INSTRUCTIONS AND GUIDANCE

[bookmark: _Toc376435840][bookmark: _Toc376436223][bookmark: _Toc376438705][bookmark: _Toc376507955][bookmark: _Toc376508636]1.1 Purpose and Scope of this ITT
This ITT:
· Sets out the overall timetable and process for the procurement to Tenderers
· Provides Tenderers with sufficient information to enable them to submit a compliant Tender (including providing templates where relevant)
· Sets out the Award Criteria and the Tender Evaluation Methodology that will be used to evaluate the Tenders
· [bookmark: _GoBack]Asks Tenderers to submit their Tenders in accordance with the instructions set out in the remainder of this ITT
· Explains the administrative arrangements for the receipt of Tenders

[bookmark: _Toc376435841][bookmark: _Toc376436224][bookmark: _Toc376438706][bookmark: _Toc376507956][bookmark: _Toc376508637]1.2 Introduction
The Council is conducting the procurement using the Open Procedure.
This document contains information about the procurement process, the Contract, and sets out the conditions for submission of a Tender. 
[bookmark: _Toc376435842][bookmark: _Toc376436225][bookmark: _Toc376438707][bookmark: _Toc376507957][bookmark: _Toc376508638]1.3 Scope of the Project
Cornwall Council requires the services of a Contractor to undertake exhibition design and fit out and wayfinding for the new Kresen Kernow archive centre.
[bookmark: _Toc376435843][bookmark: _Toc376436226][bookmark: _Toc376438708][bookmark: _Toc376507958][bookmark: _Toc376508639]Kresen Kernow will be the new archive centre for Cornwall, bringing together the world’s largest collection of archives, rare books, photographs and recordings about Cornwall in a permanent purpose built home.
Alongside a state-of-the-art archive facility, we will be creating two exhibition spaces. The first exhibition space, on the ground floor, will be a flexible space designed in zones to display the breadth of our collections around key interpretation themes, identified during consultation. It should act as a stepping stone to further engagement.
The second exhibition space, on the first floor, will be environmentally controlled, enabling us to display more sensitive material and borrow items from national collections.
A comprehensive wayfinding scheme is needed throughout the building including all non-statutory signage.
1.4 Value of the Contract
Whilst there is no guaranteed quantity of expenditure, it is estimated that the value of the contract over its term will be between £135,000 and £175,000.
Whilst the details of potential expenditure are given in good faith as a guide to assist Tenderers in submitting their Tenders, they are not an undertaking on behalf of the Council to purchase the Services and Supplies to this or any other particular value and shall not create a binding obligation unless specifically stated within the Contract.
[bookmark: _Toc376435844][bookmark: _Toc376436227][bookmark: _Toc376438709][bookmark: _Toc376507959][bookmark: _Toc376508640]1.5 Contract Term
The Council proposes to enter into the Contract with the successful Tenderer (“Supplier”). The Contract shall take effect on the Commencement Date and shall continue until the Supplier has completed the supply of goods and any associated services in accordance with this Contract, subject to any termination rights contained within the Contract.
The anticipated Commencement Date is 1st April 2016.
[bookmark: a283267][bookmark: _Toc376435845][bookmark: _Toc376436228][bookmark: _Toc376438710][bookmark: _Toc376507960][bookmark: _Toc376508641]1.6 Not Applicable to this Tender











[bookmark: _Toc376435846][bookmark: _Toc376436229][bookmark: _Toc376438711][bookmark: _Toc376507961][bookmark: _Toc376508642][bookmark: _Toc438036402]Section 2 – Tender Timetable
[bookmark: _Toc376435847][bookmark: _Toc376436230][bookmark: _Toc376438712][bookmark: _Toc376507962][bookmark: _Toc376508643]2.1 Tender Information Table

	Tender Information Table

	Submission Instructions

	Tenderers must complete and return the various requirements set out in Part B, Part C and the Schedules and Appendices to this ITT in order to submit a compliant Tender.
3 x paper copies and 1 x master electronic version supplied on CD or memory stick. No other form of electronic submission will be accepted. Tender Documents must be sealed in a plain envelope addressed using the tender return label.  The envelope or parcel shall not bear any name or any other mark (e.g. postal or franking devices on envelope) by which the Tenderer can be identified.
The element of the Tender that identifies the price must be submitted within its own sealed envelope within the plain sealed envelope (as part of the overall Tender). Please ensure that when providing an electronic version by CD that your response to Section 6.6 Commercial Documentation is contained within a separate document or folder on the CD or on a separate CD

	Tender to be returned to:     
	Wayne Rossiter,
Commercial Services Team,
Cornwall Council,
Third Floor South Wing, 
County Hall, 
Treyew Road, 
Truro,
TR1 3AY


	Tender clarification contact officer:
	Wayne Rossiter

	Tender clarification contact email:
	wrossiter@cornwall.gov.uk



[bookmark: _Toc376435848][bookmark: _Toc376436231][bookmark: _Toc376438713][bookmark: _Toc376507963][bookmark: _Toc376508644]







2.2 Tender Timetable
It is the intention of the Council, that this procurement will follow a clear, structured and transparent process at all times and that all Tenderers will be treated equally.
The key dates for this procurement timetable are currently anticipated to be as follows:
	Timetable

	Event
	Date

	Issue ITT
	11/01/16

	Deadline for receipt of clarifications 
	15:00 29/01/16

	Target date for responses to clarifications
	04/02/16

	Deadline for return of Tenders (Return Date)
	15:00 18/02/16

	Evaluation of Tenders
	19/02/16 – 2/03/16

	Interviews
	9-10/03/16

	Notification of contract award decision
	15/03/16

	"Standstill" period ends
	25/03/16

	Confirm contract award
	29/03/16

	Target contract Commencement Date 
	01/04/16

	Issue Contract Award Notice
	01/04/16



Tenderers should note that this is an indicative timetable only and may be subject to change. Any changes will be communicated to all Tenderers as soon as possible.
[bookmark: _Toc376435849][bookmark: _Toc376436232][bookmark: _Toc376438714][bookmark: _Toc376507964][bookmark: _Toc376508645][bookmark: _Toc438036403]Section 3 – Conditions of Tender
This section provides guidance to Tenderers on how to complete the Tender. 
[bookmark: _Toc376435850][bookmark: _Toc376436233][bookmark: _Toc376438715][bookmark: _Toc376507965][bookmark: _Toc376508646]3.1 Clarifications
[bookmark: _Toc376435851][bookmark: _Toc376436234][bookmark: _Toc376438716][bookmark: _Toc376507966][bookmark: _Toc376508647]Any enquiries or requests for clarification of any matter relating to this ITT or its contents must be made in writing by e-mail or post to the individual named in Section 2.1.
The Council will endeavour, so far as is practicable, to respond to all clarifications as soon as possible through issuing a document listing Tenderers' questions and the response to them using the Clarifications Log which will be published as part of the contract advert on Contracts Finder and Tenders in Cornwall, and as such it will be the Tenderers responsibility to ensure they make reference back to the relevant site to obtain any updated information, as may be published from time to time. 

However, the Council shall not be obliged to comply with any such request and does not accept liability or responsibility for failure to provide any information requested. 

If a Tenderer considers that a clarification and/or its response relates to a confidential aspect of its ITT submission, it must mark the clarification as "confidential". If the Council is of the opinion that it would be inappropriate to answer the clarification on a confidential basis it will notify the Tenderer and require the Tenderer to either withdraw the clarification or to raise any objection within two (2) working days of such notification and state the grounds for its objection. If the Tenderer does not withdraw the clarification or raise any objection within the specified period, or if the Council is of the opinion that the clarification is not confidential, the Council may issue the clarification response to all of the Tenderers.

The Return Date for receipt of clarifications relating to the ITT is set out in the Tender Timetable contained in Section 2.2 of this ITT.
However, if the terms of the Contract render the proposals in a Tenderer's Tender unworkable, the Tenderer should submit a clarification prior to the submission of a Tender, and the Council will consider in its absolute discretion whether any amendment to the Contract is required. Any amendments which are proposed, but not approved by the Council through this process, will not be accepted and may be construed as a rejection of the terms leading to the disqualification of the Tender.
3.2 Deadline for Return of Tenders
Tenders must be submitted in accordance with the process identified in the Tender Information Table (Section 2.1) and within the deadlines set in the Tender Timetable found in Section 2.2. 
Any Tender received after the Return Date shall not be opened or considered except for circumstances set out within the Council’s Contract Procedure Rules. The Council may, however, in its own absolute discretion extend the Return Date and in such circumstances the Council will notify all Tenderers of any such extension. It is the Tenderer’s responsibility to ensure that their tender is received in accordance with the deadline for receipt of tenders.  
[bookmark: _Toc376435852][bookmark: _Toc376436235][bookmark: _Toc376438717][bookmark: _Toc376507967][bookmark: _Toc376508648]3.3 Interviews/Presentations
Interviews will be held subject to the successful completion of Part B Supplier Selection Criteria on 9th and 10th March 2016 (full details to be provided nearer the time).  It is expected that the key team members nominated to work on the project will attend the interview. Refer to Section 6.4 Quality Assessment for further details.
[bookmark: _Toc376435853][bookmark: _Toc376436236][bookmark: _Toc376438718][bookmark: _Toc376507968][bookmark: _Toc376508649]3.4 Contract Award
Entering into the Contract is subject to the formal approval process of the Council. Until all necessary approvals are obtained and the standstill period completed, no Contract will be entered into.
Once the Council has reached a decision in respect of a contract award, it will notify all Tenderers of that decision and provide for a Standstill period in accordance with the Regulations.
[bookmark: _Toc376435854][bookmark: _Toc376436237][bookmark: _Toc376438719][bookmark: _Toc376507969][bookmark: _Toc376508650]3.5 Standstill Period
The Council will not enter into any form of binding commitment until the mandatory Standstill period under Regulation 87 of the Regulations has expired and provided that its original decision on which Tender to accept remains unchanged following any representations made during the Standstill period.
[bookmark: _Toc376435855][bookmark: _Toc376436238][bookmark: _Toc376438720][bookmark: _Toc376507970][bookmark: _Toc376508651]3.6 Debrief
Part B – Supplier Selection Criteria: those Tenderers who are unsuccessful at Selection Stage will be notified and debriefed as to the reasons – unsuccessful Tenderers at Selection Stage will not have their Tender evaluated 
Part C –for those Tenderers who passed Selection Stage but are unsuccessful after evaluation of their Tender, notification of the Contract Award decision will be issued, informing them of the identity and relative advantages and characteristics of the successful Tenderer
[bookmark: _Toc376435856][bookmark: _Toc376436239][bookmark: _Toc376438721][bookmark: _Toc376507971][bookmark: _Toc376508652]
3.7 Variant Bids
[bookmark: _Toc376435857][bookmark: _Toc376436240][bookmark: _Toc376438722][bookmark: _Toc376507972][bookmark: _Toc376508653]Tenderers are not permitted to submit variant bids to the Council.  All Tenders submitted must conform to the conditions set out in this ITT in their entirety. Tenders that are qualified in any way shall not be accepted.
3.8 Contract Terms 
By submitting a Tender, Tenderers are agreeing to be bound by the terms of this ITT and the form of Contract without further negotiation or amendment.
This procurement is being carried out under Regulation 27 of the Regulations using the Open Procedure and therefore THE COUNCIL CANNOT NEGOTIATE WITH ANY TENDERER ABOUT THE TERMS AND CONDITIONS OF THE Contract after the award of any contract or submission of tender.
[bookmark: _Ref306269200][bookmark: _Toc376435858][bookmark: _Toc376436241][bookmark: _Toc376438723][bookmark: _Toc376507973][bookmark: _Toc376508654]3.9 Council Rights
The Council reserves the right to:
· Seek clarifications or additional documents in respect of any Tenderer's submission
· Disqualify any Tenderer that does not submit a compliant Tender in accordance with the instructions in this ITT, or submits a tender that is vague or incomplete. Evasive, unclear or hedged Tenders may be discounted in evaluation and may, at the Council's discretion, be taken as a rejection by the Tenderer of the terms set out in this ITT.
· Disqualify any Tenderer in accordance with Regulation 57 of the Regulations. 
· Withdraw this ITT at any time, or to re-invite Tenders on the same or any alternative basis
· Choose not to award any Contract as a result of the current procurement process
· Make whatever changes it sees fit to the Timetable, structure or content of the procurement process, depending on approvals processes or for any other reason
Non-acceptance or rejection of any tender shall be without prejudice to any other civil remedies available to the Council or any criminal liability which such conduct by a Tenderer may attract.
[bookmark: _Toc376435859][bookmark: _Toc376436242][bookmark: _Toc376438724][bookmark: _Toc376507974][bookmark: _Toc376508655][bookmark: _Toc411841780]3.10 Tenderer Conduct 
Tenderers are reminded of their obligations as set out in the  Regulations, relating to their conduct, specifically deliberately unclear Tenders, price fixing, influencing the decision, contacting other Tenderers or linked suppliers, and other undesirable practices.
[bookmark: _Ref306269177][bookmark: _Toc376435860][bookmark: _Toc376436243][bookmark: _Toc376438725][bookmark: _Toc376507975][bookmark: _Toc376508656]3.11 Warranties and Disclaimers
While the information contained in this ITT is believed to be correct at the time of issue, Tenderers should not rely on this information and should carry out their own due diligence checks and verify the accuracy of the information. Neither the Council, its advisors, nor any other awarding authorities will accept any liability for its accuracy, adequacy or completeness, nor will any express or implied warranty be given. This exclusion extends to liability in relation to all information including any statement, opinion or conclusion contained in, or any omission from, this ITT (including its appendices), and in respect of any other written or oral communication transmitted (or otherwise made available) to any Tenderer. This exclusion does not extend to any fraudulent misrepresentation made by or on behalf of the Council. The Council does not accept any responsibility for any pre-contractual representations made by it or on its behalf.
If a Tenderer proposes to enter into the Contract with the Council, it must rely on its own enquiries and on the terms and conditions set out in the Contract. Neither the issue of this ITT, nor any of the information presented in it, should be regarded as a commitment or representation on the part of the Council (or any other person) to enter into a contractual arrangement. The Council has not made and is not making any contract, agreement or warranty that a Contract will be offered through the issue of this ITT.
[bookmark: _Toc94334834][bookmark: _Toc94334914][bookmark: _Toc94335508][bookmark: _Toc94336932][bookmark: _Toc94337512][bookmark: _Toc95031560][bookmark: _Toc95031607][bookmark: _Toc95034099][bookmark: _Toc95034292][bookmark: _Toc95034438][bookmark: _Toc95034650][bookmark: _Toc95194844][bookmark: _Toc95797806][bookmark: _Toc376435861][bookmark: _Toc376436244][bookmark: _Toc376438726][bookmark: _Toc376507976][bookmark: _Toc376508657]3.12 Tenderer’s Warranties
[bookmark: _DV_M145][bookmark: _DV_M146]In submitting the Tender the Tenderer warrants and represents and undertakes to the Council that:
· [bookmark: _DV_C94][bookmark: _DV_M149]It has not performed any of the acts or matters referred to in Regulation 57 of the Regulations, and has complied in all respects with this ITT.
· [bookmark: _DV_M150]All information, representations and other matters of fact communicated (whether in writing or otherwise) to the Council by the Tenderer or its employees, officers, agents or advisers, in connection with or arising out of the Tender, are true, complete and accurate in all respects.
· [bookmark: _DV_M151]It has made its own investigations and research, and has satisfied itself in respect of all matters relating to the ITT.
· It has full power and council to enter into the Contract and provide the Services and Supplies, and will if requested produce evidence of such to the Council.
· It is of sound financial standing and the Tenderer and its partners, directors, officers and employees are not aware of any circumstances (other than such circumstances as may be disclosed in the audited accounts or other financial statements of the Tenderer submitted to the Council) which may adversely affect such financial standing in the future.
The Tenderer shall indemnify, and keep indemnified, the Council against all actions, claims, demands, proceedings, damages, costs, losses, charges and expenses whatsoever in respect of any breach by the Tenderer of any of its obligations in this ITT.
[bookmark: _Toc376435862][bookmark: _Toc376436245][bookmark: _Toc376438727][bookmark: _Toc376507977][bookmark: _Toc376508658]3.13 Costs
The Council will not be liable for any bid costs, expenditure, work or effort incurred by a Tenderer or by a third party acting under instructions from them in proceeding with or participating in this procurement, including if the procurement process is terminated or amended by the Council.
[bookmark: a409596][bookmark: _Toc296631553][bookmark: _Toc376435863][bookmark: _Toc376436246][bookmark: _Toc376438728][bookmark: _Toc376507978][bookmark: _Toc376508659]3.14 TUPE
It is the responsibility of the Tenderer to consider whether or not TUPE is likely to apply in the particular circumstances of this tender exercise and to act accordingly. Tenderers should therefore take their own advice and make their own enquiries regarding the likelihood of TUPE applying. 
[bookmark: a400850][bookmark: _Toc376435864][bookmark: _Toc376436247][bookmark: _Toc376438729][bookmark: _Toc376507979][bookmark: _Toc376508660]3.15 Confidentiality and Freedom of Information
This ITT is made available on condition that its contents (including the fact that the Tenderer has received this ITT) is kept confidential by the Tenderer and is not copied, reproduced, distributed or passed to any other person at any time, except for the purpose of enabling the Tenderer to submit a Tender.
It is the responsibility of the Council to publish details of all contracts it now places, therefore by returning this Tender, Tenderers acknowledge that the Council is obliged to disclose the provisions of any resulting Contract. This does not apply to any information which is exempt from disclosure in accordance with FOIA principles.  In determining whether any information is exempt, the Council shall consult with the Contractor and shall take its reasonable concerns into consideration, provided that the Council shall have the final decision in its absolute discretion.  The Contractor shall co-operate and assist the Council to publish in accordance with the Council’s obligation.
[bookmark: _Toc376435865][bookmark: _Toc376436248][bookmark: _Toc376438730][bookmark: _Toc376507980][bookmark: _Toc376508661]3.16 Publicity
Tenderers shall not undertake (or permit to be undertaken) at any time (whether prior to or after any contract award) any publicity or activity with any section of the media in relation to this tender process or the supply of the Services and Supplies specified, other than with the prior written consent of the Council. In this paragraph the word "media" includes (but is not limited to) radio, television, newspapers, trade and specialist press, the internet and E-mail accessible by the public at large and the representatives of such media.
[bookmark: _Toc376435867][bookmark: _Toc376436250][bookmark: _Toc376438732][bookmark: _Toc376507982][bookmark: _Toc376508663]3.17 Consortia, Unincorporated Joint Ventures and Sub-Contracting arrangements
[bookmark: _Toc376435868][bookmark: _Toc376436251][bookmark: _Toc376438733][bookmark: _Toc376507983][bookmark: _Toc376508664][bookmark: a1029112][bookmark: _Toc296631552]The Council recognises that a Tenderer may be a collaboration of organisations either through a consortium arrangement, unincorporated joint venture or by way of a lead contractor and sub-contractors.  This does not preclude a single organisation submitting a response.
Any Tenderer which is a consortium will be required to form a legal entity prior to any award of a Contract and suitable security for guaranteeing the obligations of the legal entity and the delivery of the works or services under the Contract may be required in the form of a parent company guarantee or performance bond from the Lead Organisation and/or the Relevant Organisations as required by the Council.
For Tenderers who are Lead Contractors and sub-contractors, the Lead Contractor will be required to enter into the Contract and take all legal responsibility for the obligations under that Contract and the Council reserves the right to require suitable security guaranteeing the obligations of the legal entity and the delivery of the works or services under the Contract in the form of a parent company guarantee or a performance bond if necessary.
For Tenderers who are single organisations, the Council reserves the right to require suitable security for works or services under the Contract in the form of a parent company guarantee or a performance bond if required.
All Tenders will be evaluated as a whole in accordance with this document and the details contained within the ITT.
All correspondence in relation to this procurement will be sent to the Lead Organisation only in accordance with Section 3 of this document.
3.18 Law
The laws of England and Wales will apply to this ITT and the procurement generally.
[bookmark: _Toc376435869][bookmark: _Toc376436252][bookmark: _Toc376438734][bookmark: _Toc376507984][bookmark: _Toc376508665]3.19 Form of Parent Company Guarantee
Where appropriate and the Council deems relevant a Parent Company Guarantee will be required prior to any formal award of contract.
[bookmark: _Toc376435870][bookmark: _Toc376436253][bookmark: _Toc376438735][bookmark: _Toc376507985][bookmark: _Toc376508666]3.20 Not Applicable to this Tender

3.21 Inter Government Information Sharing
All Central Government Departments and their Executive Agencies and Non Departmental Public Bodies are subject to control and reporting within Government. In particular, they report to the Cabinet Office and HM Treasury for all expenditure. Further, the Cabinet Office has a cross-Government role delivering overall Government policy on public procurement - including ensuring value for money and related aspects of good procurement practice.
For these purposes, the Council may disclose within Government any of the Contractor's documentation/information (including any that the Contractor considers to be confidential and/or commercially sensitive such as specific bid information) submitted by the Contractor to the Council during this Procurement. The information will not be disclosed outside Government. Contractors taking part in this competition consent to these terms as part of the competition process.





[bookmark: _Toc376435871][bookmark: _Toc376436254][bookmark: _Toc376438736][bookmark: _Toc376507986][bookmark: _Toc376508667][bookmark: _Toc438036404]Section 4 – Instruction/Guidance for Tender Return
[bookmark: _Toc376435872][bookmark: _Toc376436255][bookmark: _Toc376438737][bookmark: _Toc376507987][bookmark: _Toc376508668]4.1 Instructions for Tender Return
Only Parts B and C should be returned. Number every page sequentially in the main body of your response as "Page [x] of [xx]". Any additional information which is necessary to support your Tender should be included as appendices and cross-referenced in the main body of your Tender. 
The envelope/packaging must be securely packed and sealed for tender return and must not indicate the identity of the Tenderer. Tenders with external identification may not be opened or considered. It must be clearly labelled as set out in the Tender Information Table.  
You must return all documentation required by this ITT by the Return Date. Where Tenders are delivered by post or courier they must be delivered to the Council during normal working hours (9 a.m. to 4.30 p.m. Monday to Friday excluding statutory holidays) and a receipt obtained. Tenders shall not be handed to any other Department/Officer of the Council.  Tenders delivered by hand to any other location or not receiving a receipt may not qualify and may be rejected.
Proof of posting or franking will not be accepted as proof of delivery.
[bookmark: _Toc376435873][bookmark: _Toc376436256][bookmark: _Toc376438738][bookmark: _Toc376507988][bookmark: _Toc376508669]4.2 Changes
After return of the tender the Tenderer must inform the Council of any changes. The Council reserves the right to disqualify any Tenderer that fails to undertake this task. 
The Council reserves the right to accept changes proposed by any Tenderer to the composition of their Tenderer entity subject to the necessary legal/eligibility, technical ability and financial standing criteria set out being met and such change resulting in satisfactory arrangements for the Tenderer's ability to deliver the Contract requirements, providing always that such change is notified and takes effect prior to the Contract being executed. 
[bookmark: _Toc376435874][bookmark: _Toc376436257][bookmark: _Toc376438739][bookmark: _Toc376507989][bookmark: _Toc376508670]4.3 Submission of Tenders
Unless the Council has expressly stated to the contrary, each Tenderer must submit only one Tender in respect of this ITT. 
Each Tender must be a stand-alone bid and not be dependent on any other bid or any other factors external to the Tender itself. Each Tender must be capable of being accepted by the Council in its own right.
The following requirements must be adhered to when submitting Tenders:
· Tenderers should submit only such information as is necessary to respond effectively to this ITT.
· Unless specifically requested, extraneous presentation materials, particularly company corporate sales material, are neither necessary nor desired. Such materials will only be taken into account if they are clearly referenced in a Tenderer's specific response to a question in this ITT and only then to the extent that information is considered relevant by the Council.
· The Tender must be in English and drafted in accordance with the drafting guidance set out in this ITT.
· The Tender must be clear, concise and complete. The Council reserves the right to mark a Tenderer down or exclude them from the procurement if its Tender contains any ambiguities or lacks clarity.
· The element of the Tender that identifies the price must be submitted within its own sealed envelope (as part of the overall Tender)
· Tenderers have been asked to include a Single Contact Point in their organisation for their response to this ITT. The Council shall not be responsible for contacting the Tenderer through any route other than the nominated contact. The Tenderer must therefore undertake to notify any changes relating to the contact promptly.
[bookmark: _Toc376435875][bookmark: _Toc376436258][bookmark: _Toc376438740][bookmark: _Toc376507990][bookmark: _Toc376508671]4.4 Tender Evaluation Methodology
The Tender submission will be evaluated in two parts:
· Supplier Selection Criteria
· Tender Award Criteria
The first element the Council will evaluate is the Supplier Selection Criteria (Part B). Tenderers not satisfying the Supplier Selection Criteria will, at the discretion of the Council, be excluded from the remainder of the evaluation process and their Tender shall not be considered further. 
The Council will then evaluate the Tender Award Criteria (Part C) for those Tenderers which were not excluded after evaluating the Supplier Selection Criteria.
[bookmark: _Toc376435876][bookmark: _Toc376436259][bookmark: _Toc376438741][bookmark: _Toc376507991][bookmark: _Toc376508672]4.5 Supplier Selection Criteria
The purpose of the Supplier Selection Criteria is to enable the Council to extract and evaluate the information required under Regulation 58 of the Regulations.
The Selection Criteria used comply with Guidance issued by the Minister for the Cabinet Office under Regulation 111 of the Regulations unless stated otherwise in the NOTE TO TENDERER at the start of that any individual Module.
Tenderers that fail to complete the documentation (even when stated ‘for information only’) may be excluded from the remainder of the evaluation process and their Tender shall not be considered further.
Each element/question stated within the Supplier Selection Criteria referenced above will be assessed on the basis of pass/fail or scored - as set out below:
	Evaluation Methodology

	Module
	Evaluation Methodology

	Module 1 - Tenderer Details
	Info Only

	Module 2 - Financial Matters
	Pass / Fail

	Module 3 - Health and Safety
	Pass / Fail

	Module 4 - Equality and Diversity
	Pass / Fail

	Module 5 - Mandatory Exclusions
	Pass / Fail

	Module 6 – Not Applicable to this Tender
	

	Module 7 - Insurances 
	Pass/Fail

	Module 8 – Not Applicable to this Tender
	

	Module 9 – Ability and References
	Info Only

	Module 10 – Project Specific Questions
	Scored



Pass / Fail Questions
These criteria will be scored on a pass / fail basis
Tenderers that receive a ‘fail’ in any of these questions/sections shall be excluded from the remainder of the evaluation process and their Tender shall not be considered further, unless the Council, at its absolute discretion, decides otherwise (the Council must evidence why such discretion was exercised).










Scored Questions
Will be scored in accordance with the table below.
	Scored Questions

	Score
	Definition
	Interpretation

	5
	Excellent
	Exceptional demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria. Full evidence provided where required to support the response. 

	4
	Good
	Above average demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria. Majority of evidence provided to support the response.

	3
	Acceptable
	Demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria, with some evidence to support the response.

	2
	Minor Reservations
	Some minor reservations of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria with little or no evidence to support the response.

	1
	Serious Reservations
	Considerable reservations of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria, with little or no evidence to support the response.

	0
	Unacceptable
	Does not comply and/or insufficient information provided to demonstrate that there is the ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria, with little or no evidence to support the response.



Tenderers that receive a score of less than 2 in any of these questions/sections shall be excluded from the remainder of the evaluation process and their Tender shall not be considered further, unless the Council, at its absolute discretion, decides otherwise (the Council must evidence why such discretion was exercised).

[bookmark: _Toc376435877]Consortia, Unincorporated Joint Ventures and Subcontracting Tenderers
Where the Tenderer has completed the response and that Tenderer is made up of a Lead Organisation and Relevant Organisation(s) the following will apply (unless stated otherwise within the relevant section):
· For Pass/Fail modules all Relevant Organisations will be required to pass all modules unless an adequate justification is provided by the Relevant Organisation or the Lead Organisation which is satisfactory to the Council; and
· For scored modules, the Council will provide the Tenderer with a global score for each question taking into account the responses received from each Relevant Organisation and looking at the submission in respect of that question as a whole.

[bookmark: _Toc376435878][bookmark: _Toc376436260][bookmark: _Toc376438742][bookmark: _Toc376507992][bookmark: _Toc376508673]4.6 Tender Award Criteria
Only tender submissions from Tenderers who pass the Supplier Selection Criteria Stage will be evaluated.  The following therefore relates to the Tender Award Criteria.  
The Contract awarded as a result of this procurement will be awarded on the basis of the offer that is the most economically advantageous to the Council. 
The Award Criteria are:
· 60% Quality
· 40% Commercial
Scores are arrived at following the application of the Award Sub-Criteria set out below.
The Tender Evaluation Methodology showing the Award Sub-Criteria and the maximum scores attributable to them as well as the method of evaluation is set out below.
[bookmark: _Toc376435879]












Quality –60%
This overarching Award Criteria is split into the following Award Sub-Criteria numbered [1] to [5] in the table below.
	Criteria
	Weighting, A
(100% total)
	Quality Total, B
(as above)
	Overall Contribution to tenderer score inc. 
Quality and Commercial, C
(A x B = C)

	1. Interview
	40%
	60%
	24%

	2. Interpretation of the space
	15%
	60%
	9%

	3. Ability to resource the project
	15%
	60%
	9%

	4. Approach and methodology
	15%
	60%
	9%

	5. Working with Design and Project Teams
	15%
	60%
	9%

	Maximum Available Quality Score (=sum(C))
	60%


[bookmark: _Toc376435880]
Quality Score: Worked Example
	Criteria
	Tenders Score, A
	Maximum Score, B
	Weighting, C
(100% total)
	Quality Total, D
(as above)
	Contribution to tenderers score, D
(A÷B) x C x D = E

	1. Interview
	3
	5
	40
	60
	14.4%

	2. Interpretation of the space
	5
	5
	15
	60
	9%

	3. Ability to resource the project
	4
	5
	15
	60
	7.2%

	4. Approach and methodology
	3
	5
	15
	60
	5.4%

	5. Working with Design and Project Teams
	5
	5
	15
	60
	9%

	Tenderers Quality Score out of a possible 60% (=sum(E))
	45%







4.6.1 Quality Evaluation
The technical quality evaluation will be scored as below.
Each scored question/section will be allocated a score between 0 and 5 in accordance with the table set out below:
Tenderers that receive a score of 2 less than 2 in any of these questions/sections shall be excluded from the remainder of the evaluation process and their Tender shall not be considered further, unless the Council, at its absolute discretion, decides otherwise (the Council must evidence why such discretion was exercised).

	Scoring Matrix for Technical and Quality Criteria

	Score
	Judgement
	Interpretation

	5
	Excellent
	Exceptional demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to provide the Services and Supplies and Supplies. Full evidence provided where required to support the response. 

	4
	Good
	Above average demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to provide the Supplies and Services. Majority evidence provided to support the response.

	3
	Acceptable
	Demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to provide the Services and Supplies, with some evidence to support the response.

	2
	Minor Reservations
	Some minor reservations of the relevant ability, understanding, experience, skills, resource and/or quality measures required to provide the Services and Supplies, with little or no evidence to support the response.

	1
	Serious Reservations
	Considerable reservations of the relevant ability, understanding, experience, skills, resource and/or quality measures required to provide the Services and Supplies, with little or no evidence to support the response.

	0
	Unacceptable
	Does not comply and/or insufficient information provided to demonstrate that there is the ability, understanding, experience, skills, resource and/or quality measures required to provide the Services and Supplies, with little or no evidence to support the response.




[bookmark: _Toc376435881]


Commercials (Pricing) – 40%
The commercial element of the evaluation will be carried out after Tenderers have been selected using the Selection Criteria. Only those Tenderers satisfying the Selection Criteria’s requirements will have their commercial submission evaluated.  
The Commercial Documentation contains the details and requirements relating to the price element of this ITT. This may include, but is not limited to, the inclusion of specific instructions, documents, templates, pricing structures, etc, for the Tenderers to return as part of their Tender submission.
The Tenderer’s prices will be scored on a comparative basis.  
This will be done by recording the lowest price submitted by any of the Tenderers, then for each Tenderer, dividing this lowest price by the Tenderers’ price and then multiplying it by the allocated weighting (e.g. 30% if that is the percentage chosen by the Council).  The equation set out below explains this in a simpler way: 
(Lowest Price ÷ Tenderer’s price) x Weighting = Score
To accompany the above there is a worked example below to help explain this.  The example assumes only 2 prices were submitted and that price was awarded 50% of the overall marks (i.e. quality was awarded 50%):
	
	L
	W
	Tenderer 1
	Tenderer 2

	Evaluation Elements
	Lowest Submitted price (£)
	Weighting %
	Tendered Price 
	Score * 
	Tendered Price
	Score ** 

	Total Contract Sum
	£655,000
	50
	£680,000
	48.2
	£655,000
	50

	Total Score
	
	50
	
	48.2
	
	50



The example above shows that Tenderer 2 scored maximum points because they submitted the lowest Quote price. 
* For Tenderer 1, score = (655,000/680,000) x 50 = 48.2
** For Tenderer 2, score = (655,000/655,000) x 50 = 50

Where the Total Evaluated Scores of two or more tenderers are identical following the evaluation process identified above and a Tie has occurred the following will be applied to determine the preferred Supplier:
· Where in Section 4.6 the commercial element accounts for 50% or more of the total available score, the highest commercial score awarded to any of the Tied tenderers will be used to select the preferred supplier e.g. 
· Supplier A  60% Commercial     34% Quality = 94%
· Supplier B 54%  Commercial     40% Quality = 94%
         Supplier A would be deemed the preferred Supplier
· Where the quality element accounts for 51% or more of the total available score, the highest quality score awarded to any of the Tied tenderers will be used to select the preferred supplier e.g. 
· Supplier A  60% Quality 34% Commercial = 94%
· Supplier B  54% Quality 40% Commercial = 94%
         Supplier A would be deemed the preferred Supplier
In the eventuality that two or more tenderers remain Tied (e.g. Commercial Score and Quality Score are identical) following the application of the methodology above the preferred supplier will be selected at random from the remaining tenderers using a fair and transparent process.  All tied suppliers will be entered into a draw and the first supplier to be picked from the draw will be the preferred supplier. In the event of a draw and spirit of fairness and transparency the Tied Tenderers will be invited to send a representative to witness the draw.
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	Part B – Supplier Selection Criteria

	

	Kresen Kernow – Exhibition Design and Fit-Out and Wayfinding


	Contract Reference Number  PAS 2015.37F


	Submitted By
	

	Single Contact Point Name
	

	Single Contact Point Email
	

	Single Contact Point Tel.
	

	Single Contact Point Address

	

	Date
	


PART B 	SUPPLIER SELECTION  CRITERIA






[bookmark: _Toc376436261][bookmark: _Toc376438744]


[bookmark: _Toc376507993][bookmark: _Toc376508674]


[bookmark: _Toc438036405]PART B – SUPPLIER SELECTION CRITERIA
[bookmark: _Toc376435882][bookmark: _Toc376436262][bookmark: _Toc376438745][bookmark: _Toc376507994][bookmark: _Toc376508675][bookmark: _Toc438036406]Section 5 - Supplier Selection Criteria Completion Documentation
[bookmark: _Toc376435883][bookmark: _Toc376436263][bookmark: _Toc376438746][bookmark: _Toc376507995][bookmark: _Toc376508676]5.1 Submission Compliance Instructions
Tenderers shall complete and return only Parts B and C of this document, which includes any Appendices and Schedules requested. All Tenders received by the Return Date will be checked for compliance with the submission requirements set out in Part A of this ITT. If the Council does not consider a Tender compliant, it reserves the right not to carry out any further evaluation and may eliminate the Tenderer from the procurement.
Tenderers are asked to respond to all of the questions in this section. Tenderers are also asked to complete and return the Commercial documentation required.
Responses to all sections of the Tender may be assessed independently of each other. Therefore where a response to a section of a Tender is duplicated in the response to a different section, Tenderers are requested to repeat that information for each section rather than cross-referencing responses to where the information may have already been provided. It is the Tenderer’s responsibility to ensure the response to each question is entire and can be assessed as such. 
[bookmark: _Toc376435884][bookmark: _Toc376436264][bookmark: _Toc376438747][bookmark: _Toc376507996][bookmark: _Toc376508677]5.2 Selection Stage
Tenderers are reminded that this Tender is conducted under the Open Procedure, and Part B (this section) therefore assesses the suitability of the Tenderer.
Where a Tenderer does not meet the Supplier Selection Criteria as set out, then they will be treated as ineligible and this may exclude their tender from the evaluation of offers made in accordance with Regulation 30 of the Regulations.







[bookmark: _Toc376435885][bookmark: _Toc376436265]INFORMATION ONLY
[bookmark: _Toc376435886][bookmark: _Toc376436266][bookmark: _Toc376438748][bookmark: _Toc376507997][bookmark: _Toc376508678]5.3 	Module 1 - Tenderer Details
NOTE TO TENDERER: Tenderers shall identify whether and which subcontracting or consortium arrangements apply in the case of their application and precisely which entity they propose to be the Contractor. Only the Lead Organisation is required to complete this section.
	5.3.1
	Full name of the Supplier completing the ITT
	

	5.3.2
	Registered company address
	

	5.3.3
	Registered company number
	


	5.3.4
	Registered charity number (if applicable)
	

	5.3.5
	Registered VAT number (if applicable)
	


	5.3.6
	Name of immediate parent company (if applicable)
	


	5.3.7
	Name of ultimate parent company (if applicable)
	


	
5.3.8
	
Please mark ‘X’ in the relevant box to indicate your trading status
	i) a public limited company                    
	☐ Yes

	
	
	ii) a limited company
	☐ Yes

	
	
	iii) a limited liability partnership
	☐ Yes

	
	
	iv) other partnership
	☐ Yes

	
	
	v) sole trader
	☐ Yes

	
	
	vi) other (please specify below)
	☐ Yes

	
	
	

	5.3.9
	Please mark ‘X’ in the relevant boxes to indicate whether any of the following classifications apply to you
	i)Voluntary, Community and Social Enterprise (VCSE)
	☐ Yes

	
	
	ii) Small or Medium Enterprise (SME)
	☐ Yes

	
	
	iii) Sheltered workshop
	☐ Yes

	
	
	iv) Public service mutual
	☐ Yes





	5.3.10        Bidding model

	Please mark ‘X’ in the relevant box to indicate whether you are;

	a)  Bidding as a Prime Contractor and will deliver 100% of the key contract deliverables yourself

	☐  Yes


	b)  Bidding as a Prime Contractor and will use third parties to deliver some of the services

If yes, please provide details of your proposed bidding model that includes members of the supply chain, the percentage of work being delivered by each sub-contractor and the key contract deliverables each sub-contractor will be responsible for.

	☐  Yes


	c)  Bidding as Prime Contractor but will operate as a Managing Agent and will use third parties to deliver all of the services

If yes, please provide details of your proposed bidding model that includes members of the supply chain, the percentage of work being delivered by each sub-contractor and the key contract deliverables each sub-contractor will be responsible for.

	☐  Yes


	d)  Bidding as a consortium but not proposing to create a new legal entity. 

If yes, please include details of your consortium in the next column and use a separate Appendix to explain the alternative arrangements i.e. why a new legal entity is not being created. 

Please note that the Council may require the consortium to assume a specific legal form if awarded the contract, to the extent that it is necessary for the satisfactory performance of the contract.

	
☐  Yes

Consortium members





Lead member 
 

	e)  Bidding as a consortium and intend to create a Special Purpose Vehicle (SPV). 

If yes, please include details of your consortium, current lead member and intended SPV in the next column and provide full details of the biding model using a separate Appendix.
	
 ☐  Yes
Consortium members


Current lead member



Name of Special Purpose Vehicle



	5.3.11          Contact details

	                    Supplier contact details for enquiries about this ITT

	Contact Name
	

	Organisation Name
	

	Postal address
	

	Country
	

	Phone
	

	Mobile
	

	E-mail
	






[bookmark: _Toc376435887][bookmark: _Toc376436267]PASS/FAIL MODULES
[bookmark: _Toc376435888][bookmark: _Toc376436268][bookmark: _Toc376438749][bookmark: _Toc376507998][bookmark: _Toc376508679]5.4 	Module 2 - Economic and Financial Standing 

The information provided by the Tenderer will be assessed to establish the economic and financial standing of the Tenderer in relation to the contract. 
This section must be completed. The Council will, where possible, obtain an independent financial assessment of the Tenderer and its relevant parent company from a reputable credit rating organisation. The Tenderer will be awarded an overall pass or fail mark dependant on the score awarded from the assessment process below. 
All information provided should be clearly referenced to the question number in your submission.
This module has been taken from PAS 91 to appropriately manage the risk the risk of the Council. It therefore constitutes a minor variation from the Government Standard Selection Criteria.



	Please select the one organisation description that most closely matches your organisation and provide information accordingly


	
	Type of organisation
	Description of information expected, which will be taken into account in assessment
	Please indicate your answer by marking ‘X’ in the relevant box, only one required.

	5.4.1
	Financial information for a start-up business that has not reported accounts to the Revenue or Companies House.

	Forecast of turnover for the current year and a statement of funding provided by the owners and/or the bank, or an alternative means of demonstrating financial status.
	
☐ Yes

Reference for additional information:



	5.4.2
	Accounts for an unincorporated business (sole traders and partnerships).
	Copy of the most recent accounts that contain turnover, profit before tax, and balance sheet (if prepared) covering either the most recent two year period of trading or if trading for less than two years, the period that is available. If accounts are not prepared, provide the relevant pages from the latest tax returns (self-employment pages for sole traders, partnership pages for partnerships) together with the tax assessment.

	
☐ Yes

Reference for additional information:


	5.4.3
	Accounts for a small company or limited liability partnership with a turnover of below the audit threshold (currently £6.5 million) that is not required to prepare audited accounts.
	Copy of the most recent accounts as submitted to the Inland Revenue covering either the most recent two year period of trading or if trading for less than two years, the period that is available. Abbreviated accounts are not acceptable.
	
☐ Yes

Reference for additional information:


	5.4.4
	Accounts for a medium to large incorporated entity and all other organisations that are required to prepare audited accounts.

	Copy of the most recent audited accounts for your organisation covering either the most recent three year period of trading, or if trading for less than three years, the period that is available.

	
☐ Yes

Reference for additional information:


	5.4.5
	Accounts for other organisation types (e.g. not for profit entities, local authorities, housing associations, charities)
	In most cases it is likely that audited accounts will have been prepared and the accounts required at 5.4.1 – 5.4.4 above will suffice. Where this not the case, an unaudited copy of the most recent accounts as described in 5.4.1 and 5.4.2 above should be provided.

	
☐ Yes

Reference for additional information:


	
	


Group structures
If the Tenderer is a subsidiary, the financial information is required for both the subsidiary and the relevant parent organisation.  A financial assessment will also be performed on the relevant parent company based on the criteria outlined below.  For purposes of assessment relevant parent company will be taken as the ultimate unless otherwise stated. 
Additional information                                                                    
Credit rating report: credit rating reports will be obtained for both the Tenderer and relevant parent company.  These will be used to provide the Council with an independent check of financial information supplied by the Tenderer.  Where the Tenderer or parent company receives a NIL credit rating this could lead to an unsatisfactory financial assessment but further investigation will be carried out based on the financial accounts supplied with the tender.    
Litigation: outstanding claims or litigation to the value of 25% or more of the last financial year’s profits that are not covered by appropriate insurance could lead to an unsatisfactory financial assessment.  This applies to the Tenderer and their relevant parent.
Scoring mechanism: up to 100 marks are awarded taking into account turnover and the performance of the company in question measured by using standard accounting ratios. The scoring model is therefore as follows.



Financial Assessment process:                                                        This module will be scored out of 100.  

Organisations which score 70 marks or above will receive a pass for the purposes of this ITT an organisation scoring less than 70 will be deemed not to have met the Council's minimum standards of economic and financial standing and a fail may be awarded. The score for each element of the assessment will be rounded to two decimal places.

Where the Tenderer is a subsidiary                                                The assessment process will be applied to the financial information obtained for both the Tenderer and its ultimate parent organisation and assessed as follows:
For Tenderers who have a parent organisation, the ultimate parent organisation will also be assessed on the same financial standards as follows: 
	Tenderer
	Parent company
	Ultimate result
	Notes

	Pass
	Pass
	Pass
	

	Fail
	Fail
	Fail
	

	Fail
	Pass
	Pass 
	Only if ultimate parent organisation confirms that it is willing to give financial support to the subsidiary organisation (the Tenderer) in the form of a parent company guarantee (PCG), or other form of suitable security as required by the Council.

	Pass
	Fail
	Pass
	If the relevant parent organisation is a non-trading Holding Company.

	Pass 
	Fail
	Fail
	If the relevant parent organisation is a trading organisation



Consortium bids                                                                                 The assessment process will be applied to the financial information obtained for each relevant organisation that is a member of the consortium.  
The combined turnover of all consortium members must meet the turnover requirement.  All other elements of the financial assessment (profit, liquidity, gearing) will be based on the individual performance of each member of the consortium. 
Where any member of the consortium cannot demonstrate that it meets the minimum acceptable standard (i.e. a score of 70 or above) then a fail may be awarded to the consortium.
Scoring criteria calculations
Scores will be calculated as follows:
	Criteria
	Maximum Score 

	(a) Turnover
	30

	(b) Acid Test Ratio
	30

	(c) Gearing
	20

	(d) Net Profit Margin
	20

	Total Score
	100



Turnover: 30 marks
This calculation is used to demonstrate the Tenderer has sufficient resources to meet the requirement of the Contract.
If the Tenderer's average annual turnover for each of the last two financial years is equal to or higher than the turnover requirement of at least £300,000.00 (three hundred thousand pounds) the Tenderer will receive 30 marks. 
If the Tenderer has an average annual turnover for each of the last two financial years of less than least £300,000.00 (three hundred thousand pounds) zero (0) marks will be awarded. 
In the case of a newly formed organisation the average annual turnover will be determined from a combination of the company accounts (where provided) and the business plan. 
In the case of consortium bids the total combined turnover of the Lead Tenderer and all Relevant Organisations will be calculated and this combined turnover will be used within the individual assessment of each member of the consortium. 

Profit: 20 marks
Marks will be awarded if the average profit margin for the last two years is above 0.  
Net Profit margin percentage will be calculated as follows:
(Net Profit after interest but before tax / Turnover)
Scores will be awarded as follows:
	Mean profit margin percentage (%)
	Score

	Greater than 0
	20

	Less than or equal to 0 (minimum standard)
	0



		
Liquidity (Acid Test Ratio): 30 marks
This criterion assesses whether or not the Tenderer can demonstrate they have sufficient resources to pay its debts by comparing current assets minus stock to current liabilities. It is expressed as follows:

    (current assets – stock)
                                            = Acid Test 
 	current liabilities
This will be measured on the average of the two years accounts.  Stock will include stock, inventories and work in progress.
The minimum standard for this criterion is that the Tenderer must have a current liquidity ratio of at least 1.0.
Scores will be awarded as follows:
	Current Ratio 
	Score

	Equal to or greater than 1.0
	30

	Less than 1.0 (minimum standard)
	0





Gearing: 20 marks 
This criterion assesses whether or not the Tenderer can demonstrate it has sufficient equity (or capital) to borrowed funds.  Gearing is a measure of financial leverage, demonstrating the degree to which a firm's activities are funded by owner's (shareholders) funds versus creditor's funds. This will be measured on the latest annual accounts only.  
It is expressed as follows: 
(Debt greater than 1 year + Debt less than a year + Overdrafts – Cash)

Net worth (or equity)

The Council will calculate the gearing ratio. The minimum standard for this criterion is that the Tenderer must have a gearing ratio lower than 90%
Scores will be awarded as follows:
	Gearing Ratio %
	Score

	Less than 90%
	20

	Equal to or greater than 90%
	0




 
5.5	Module 3 - Health and Safety
NOTE 1 TO TENDERER: The Module must be completed in full and will be evaluated as a whole and given a pass or fail rating based on an evaluation of the risk to the Council of entering into a contract with the Tenderer.
NOTE 2 TO TENDERER: Prior to contract award Tenderers will be expected to provide evidence to support their response to this Module. A detailed evidence request form, proportional to the risk associated with this contract, will be forwarded to the preferred Tenderer once they have been selected. The receipt of satisfactory evidence is a condition required for contract award.
[bookmark: 4.2_Application_of_optional_question_mod]NOTE 3 TO TENDERER: Organisations with fewer than five employees are not legally required to have a documented policy statement. If a supplier is in this category it does not have to write down its policy, organisation or arrangements. However, it does need to be able to demonstrate that its policy and arrangements are adequate in relation to the type of activity likely to be undertaken and assessments of competence will be made easier if when procedures are clear and accessible.

This module has been taken from PAS 91 to appropriately manage the risk the risk of the Council. It therefore constitutes a minor variation from the Government Standard Selection Criteria.

	5.5.1
	If your organisation meets the criteria identified in one of 5.5.1(a) to 5.5.1(c) below and you can provide the supporting evidence required prior to contract award, you do not need to complete questions 5.5.2 to 5.5.13 of this question module. If exemption is not claimed, please move to 5.5.2

	Confirm if you meet any of the exemption criteria

	(a)
	You have within the last twelve months successfully completed a prequalification application undertaken by an assessment provider able to demonstrate that its information gathering process conforms to PAS 91.
	☐  Yes

☐  No


	(b)
	You have within the last twelve months, successfully  met the assessment requirements of a scheme in registered membership of the Safety Schemes in Procurement (SSIP) forum.
	☐  Yes

☐  No


	(c)
	You hold a UKAS or equivalent, accredited independent third party certificate of compliance with BS OHSAS 18001.
	☐  Yes

☐  No




	
	Question
	Example of the type of information in support of responses, which will be taken into account in an assessment carried out before contract award.
	Yes / No

	5.5.2
	Are you able to demonstrate that you have a policy and organisation for health and safety (H&S) management?
	You will be expected to demonstrate and provide evidence on request of a periodically reviewed H&S policy, endorsed by the chief executive officer The policy should be relevant to the anticipated nature and scale of activity to be undertaken and set out responsibilities for H&S management at all levels in the organisation (Organisations with fewer than 5 employees, please see Note 2 to this Table)

	☐  Yes
☐  No

	5.5.3
	Are you able to describe your arrangements for ensuring that your H&S measures are effective in reducing/ preventing incidents, occupational ill-health and accidents?

	You will be expected to demonstrate and provide evidence on request of the arrangements for H&S management that are relevant to the anticipated nature and scale of activity to be undertaken and show clearly how these arrangements are communicated to the workforce. (Organisations with fewer than 5 employees, please see Note 2 to this Table)
	☐  Yes
☐  No

	5.5.4
	Do you have access to competent H&S advice / assistance?
	You will be expected to demonstrate and provide evidence on request of how your organisation obtains access to competent H&S advice.

NOTE Access to competent in-house advice, in whole or part, is preferred.

	☐  Yes
☐  No

	5.5.5
	Do you have a policy and process for providing your staff/ workforce with training and information appropriate to the types of activity that your organisation is likely to undertake?

	You will be expected to demonstrate and provide evidence on request that your organisation has in place and implements, training arrangements to ensure that its staff/ workforce has sufficient skills and understanding to discharge their various duties. This should include refresher training (e.g. a CPD programme) that will keep the workforce updated on good H&S practice applicable throughout the company.
	☐  Yes
☐  No

	5.5.6
	Do your employees have H&S or other relevant qualifications and experience sufficient to implement your H&S policy to a standard appropriate to the activity that your organisation is likely to undertake.

	You will be expected to demonstrate and provide evidence on request, that your staff/ workforce possesses suitable qualifications and experience for the tasks assigned to them, unless there are specific situations where they need to work under controlled and competent supervision e.g. trainees.
	☐  Yes
☐  No

	5.5.7
	Do you check, review and where necessary improve your H&S performance?
	You will be expected to demonstrate and provide evidence on request that your organisation has in place and implements, an ongoing system for monitoring H&S procedures on an ongoing basis and for periodically reviewing and updating that system as necessary.
	☐  Yes
☐  No

	5.5.8
	Do you have procedures in place to involve your staff/ workforce in the planning and implementation of H&S measures?

	You will be expected to demonstrate and provide evidence on request that your organisation has in place and implements a means of consulting with its staff/ workforce on H&S matters and show how staff/ workforce comments, including complaints are taken into account.
	☐  Yes
☐  No

	5.5.9
	Do you routinely record and review accidents/ incidents and undertake follow-up action?
	You will be expected to provide access on request to records of accident rates and frequency for all RIDDOR reportable events for at least the last three years. Demonstrate that your organisation has in place a system for reviewing significant incidents, and recording action taken as a result including action taken in response to any enforcement.

	☐  Yes
☐  No

	5.5.10
	Do you have arrangements for ensuring that your suppliers apply H&S measures to a standard appropriate to the activity for which they are being engaged?

	You will be expected to demonstrate and provide evidence on request that your organisation has and implements, arrangements for ensuring that H&S performance throughout the whole of your organisation’s supply chain is appropriate to the work likely to be undertaken.
	☐  Yes
☐  No

	5.5.11
	Do you operate a process of risk assessment capable of supporting safe methods of work and reliable project delivery where necessary?
	You will be expected to demonstrate and provide evidence on request that your organisation has in place and implements procedures for carrying out relevant risk assessments and for developing and implementing safe systems of work (‘method statements’). You should be able to provide indicative examples. The identification and control of any significant occupational health (not just safety) issues should be prominent. (Organisations with fewer than 5 employees, See Note 2 to this Table)
NOTE Risk assessments should focus on the needs of the particular job and should be proportionate to the risks arising from the work to be undertaken. 

	☐  Yes
☐  No


[bookmark: _Toc376435891][bookmark: _Toc376436271][bookmark: _Toc376438751][bookmark: _Toc376508000][bookmark: _Toc376508681]
5.6 	Module 4 - Equality and Diversity
NOTE TO TENDERER: this section will be evaluated on a ‘Pass/Fail’ basis. For questions 5.6.1 and 5.6.2 answers of ‘No’ constitute a ‘Pass’, and any answers of ‘Yes’ constitute a ‘Fail’ unless evidence can be provided of appropriate and proportional self-cleaning in question 5.6.3. 
[bookmark: _Toc411405684][bookmark: _Toc376435892][bookmark: _Toc376436272][bookmark: _Toc376438752][bookmark: _Toc376508001][bookmark: _Toc376508682]The Lead Organisation and the Relevant Organisations must answer all questions in this section. 
For organisations working outside of the UK please refer to equivalent legislation in the country that you are located.
	5.6.1
	In the last three years, has any finding of unlawful discrimination been made against your organisation by an Employment Tribunal, an Employment Appeal Tribunal or any other court (or in comparable proceedings in any jurisdiction other than the UK)?

	☐  Yes

☐  No


	5.6.2
	In the last three years, has your organisation had a complaint upheld following an investigation by the Equality and Human Rights Commission or its predecessors (or a comparable body in any jurisdiction other than the UK), on grounds or alleged unlawful discrimination?  

	☐  Yes

☐  No




	5.6.3
	If you have answered “yes” to either 5.6.1 or 5.6.2, please provide below, a summary of the nature of the investigation and an explanation of the outcome of the investigation to date.

You are also required to explain what action (if any) you have taken to prevent unlawful discrimination from reoccurring.

You may be excluded if you are unable to demonstrate to the Council’s satisfaction that appropriate remedial action has been taken to prevent similar unlawful discrimination reoccurring.    


	
	







5.7 	Module 5 – Grounds for Exclusion

NOTE TO TENDERER: Both Module 5A and 5B must be completed and will be evaluated as a whole on a Pass or Fail basis.  The section will be marked as a ‘Fail’ if “Yes” is answered to any element of question 5.7.1, 5.7.2 or 5.7.4 and satisfactory evidence of self-cleaning is not detailed in your response to either question 5.7.3 or 5.7.5.
The Lead Organisation and the Relevant Organisations must answer all questions in this section. 
If the Council becomes aware of an exclusion at a later date, following contract award, your contract may be terminated. 
‘Self-cleaning’ 
[bookmark: h.3znysh7]
Questions 5.7.3 and 5.7.5 offer Tenderers an opportunity to provide sufficient evidence of self-cleaning. Evidence provided must give a summary of the circumstances and any remedial action that has taken place subsequently and effectively “self-cleans” the situation referred to in that question. The supplier has to demonstrate it has taken such remedial action, to the satisfaction of the Council in each case.  

If such evidence is considered by the Council (whose decision will be final) as sufficient, the economic operator concerned shall be allowed to continue in the procurement process.

[bookmark: h.2et92p0]In order for the evidence referred to above to be sufficient, the Tenderer shall, as a minimum, prove that it has;
· [bookmark: h.tyjcwt]paid or undertaken to pay compensation in respect of any damage caused by the criminal offence or misconduct;
· clarified the facts and circumstances in a comprehensive manner by actively collaborating with the investigating authorities; and
· [bookmark: h.3dy6vkm]taken concrete technical, organisational and personnel measures that are appropriate to prevent further criminal offences or misconduct.

[bookmark: h.1t3h5sf]The measures taken by the Tenderer shall be evaluated taking into account the gravity and particular circumstances of the criminal offence or misconduct. Where the measures are considered by the Council to be insufficient, the Tenderer shall be given a statement of the reasons for that decision.

Taking Account of Bidders’ Past Performance

In accordance with 5.7.4(g), the Council may assess the past performance of a Supplier (through a Certificate of Performance provided by a Customer or other means of evidence). The Council may take into account any failure to discharge obligations under the previous principal relevant contracts of the Supplier completing this ITT. The Council may also assess whether specified minimum standards for reliability for such contracts are met. 

In addition, the Council may re-assess reliability based on past performance at key stages in the procurement process (i.e. supplier selection, tender evaluation, contract award stage etc.). Suppliers may also be asked to update the evidence they provide in this section to reflect more recent performance on new or existing contracts (or to confirm that nothing has changed).

Module 5A: Grounds for mandatory exclusion

	5.7.1
	Within the past five years, has your organisation (or any member of your proposed consortium, if applicable), Directors or partner or any other person who has powers of representation, decision or control been convicted of any of the following offences?
	Please indicate your answer by marking ‘X’ in the relevant box.

	
	
	Yes
	No

	(a) 
	conspiracy within the meaning of section 1 or 1A of the Criminal Law Act 1977 or article 9 or 9A of the Criminal Attempts and Conspiracy (Northern Ireland) Order 1983 where that conspiracy relates to participation in a criminal organisation as defined in Article 2 of European Council Framework Decision 2008/841/JHA on the fight against organised crime;
	
	

	(b) 
	corruption within the meaning of section 1(2) of the Public Bodies Corrupt Practices Act 1889 or section 1 of the Prevention of Corruption Act 1906;
	
	

	(c) 
	the common law offence of bribery;
	
	

	(d) 
	bribery within the meaning of sections 1, 2 or 6 of the Bribery Act 2010; or section 113 of the Representation of the People Act 1983;
	
	

	(e) 
	any of the following offences, where the offence relates to fraud affecting the European Communities’ financial interests as defined by Article 1 of the Convention on the protection of the financial interests of the European Communities:

	
	(i) the offence of cheating the Revenue;
	
	

	
	(ii) the offence of conspiracy to defraud;
	
	

	
	(iii)fraud or theft within the meaning of the Theft Act 1968, the Theft Act (Northern Ireland) 1969, the Theft Act 1978 or the Theft (Northern Ireland) Order 1978;
	
	

	
	(iv) fraudulent trading within the meaning of section 458 of the Companies Act 1985, article 451 of the Companies (Northern Ireland) Order 1986 or section 993 of the Companies Act 2006;
	
	

	
	(v) fraudulent evasion within the meaning of section 170 of the Customs and Excise Management Act 1979 or section 72 of the Value Added Tax Act 1994;
	
	

	
	(vi) an offence in connection with taxation in the European Union within the meaning of section 71 of the Criminal Justice Act 1993;
	
	

	
	(vii) destroying, defacing or concealing of documents or procuring the execution of a valuable security within the meaning of section 20 of the Theft Act 1968 or section 19 of the Theft Act (Northern Ireland) 1969;
	
	

	
	(viii) fraud within the meaning of section 2, 3 or 4 of the Fraud Act 2006; or
	
	

	
	(ix) the possession of articles for use in frauds within the meaning of section 6 of the Fraud Act 2006, or the making, adapting, supplying or offering to supply articles for use in frauds within the meaning of section 7 of that Act;
	
	

	(f) 
	any offence listed—

	
	(i)	in section 41 of the Counter Terrorism Act 2008; or
	
	

	
	(ii)	in Schedule 2 to that Act where the court has determined that there is a terrorist connection;
	
	

	(g) 
	any offence under sections 44 to 46 of the Serious Crime Act 2007 which relates to an offence covered by subparagraph (f);
	
	

	(h) 
	money laundering within the meaning of sections 340(11) and 415 of the Proceeds of Crime Act 2002;
	
	

	(i) 
	an offence in connection with the proceeds of criminal conduct within the meaning of section 93A, 93B or 93C of the Criminal Justice Act 1988 or article 45, 46 or 47 of the Proceeds of Crime (Northern Ireland) Order 1996;
	
	

	(j) 
	an offence under section 4 of the Asylum and Immigration (Treatment of Claimants etc.) Act 2004;
	
	

	(k) 
	an offence under section 59A of the Sexual Offences Act 2003;
	
	

	(l) 
	an offence under section 71 of the Coroners and Justice Act 2009
	
	

	(m) 
	an offence in connection with the proceeds of drug trafficking within the meaning of section 49, 50 or 51 of the Drug Trafficking Act 1994; or
	
	

	(n) 
	any other offence within the meaning of Article 57(1) of the Public Contracts Directive—

	
	(i)	as defined by the law of any jurisdiction outside England and Wales and Northern Ireland; or
	
	

	
	(ii)	created, after the day on which these Regulations were made, in the law of England and Wales or Northern Ireland.
	
	

	5.7.2
	Non-payment of taxes
Has it been established by a judicial or administrative decision having final and binding effect in accordance with the legal provisions of any part of the United Kingdom or the legal provisions of the country in which your organisation is established (if outside the UK), that your organisation is in breach of obligations related to the payment of tax or social security contributions?

If you have answered Yes to this question, please use the box below to provide further details. In this box please confirm whether you have paid, or have entered into a binding arrangement with a view to paying, including, where applicable, any accrued interest and/or fines?
	
	

	
	





	5.7.3
	If you have answered “Yes” to any part of 5.7.1 or 5.7.2 please demonstrate clearly, with the use of evidence as required that the organisation has conducted sufficient self-cleaning in accordance with Regulation 57(13-17) of the Regulations.

	
	   




Module 5B: Grounds for discretionary exclusion
[bookmark: h.30j0zll]
NOTE TO TENDERER: This section must be completed and will be evaluated as a whole on a Pass or Fail basis.  This section may be marked as a ‘Fail’ if “Yes” is answered to any element of question 5.7.4 and satisfactory evidence of self-cleaning is not detailed in your response to question 5.7.5.
The Lead Organisation and the Relevant Organisations must answer all questions in this section. 
If the Council becomes aware of an exclusion at a later date, following contract award, your contract may be terminated. 

	5.7.4 
	Within the past three years, please indicate if any of the following situations have applied, or currently apply, to your organisation.
	Please indicate your answer by marking ‘X’ in the relevant box.

	
	
	Yes
	No

	[bookmark: h.1fob9te](a)
	your organisation has violated applicable obligations referred to in regulation 56 (2) of the Public Contract Regulations 2015 in the fields of environmental, social and labour law established by EU law, national law, collective agreements or by the international environmental, social and labour law provisions listed in Annex X to the Public Contracts Directive as amended from time to time;
	
	  

	(b)
	your organisation is bankrupt or is the subject of insolvency or winding-up proceedings, where your assets are being administered by a liquidator or by the court, where it is in an arrangement with creditors, where its business activities are suspended or it is in any analogous situation arising from a similar procedure under the laws and regulations of any State;
	
	

	(c)
	your organisation is guilty of grave professional misconduct,  which renders its integrity questionable;
	
	

	(d)
	your organisation has entered into agreements with other economic operators aimed at distorting competition;
	
	

	(e)
	your organisation has a conflict of interest within the meaning of regulation 24 of the Public Contract Regulations 2015 that cannot be effectively remedied by other, less intrusive, measures;
	
	

	(f)
	the prior involvement of your organisation in the preparation of the procurement procedure has resulted in a distortion of competition, as referred to in regulation 41, that cannot be remedied by other, less intrusive, measures;
	
	

	(g)
	your organisation has shown significant or persistent deficiencies in the performance of a substantive requirement under a prior public contract, a prior contract with a contracting entity, or a prior concession contract, which led to early termination of that prior contract, damages or other comparable sanctions;
	
	

	(h)
	your organisation has been guilty of serious misrepresentation in supplying the information required for the verification of the absence of grounds for exclusion or the fulfilment of the selection criteria;
	
	

	(i)
	Your organisation has withheld such information or is not able to submit supporting documents required under regulation 59 of the Public Contract Regulations 2015;
	
	

	(j)
	your organisation has undertaken to unduly influence the decision-making process of the Council;
	
	

	(k)
	obtain confidential information that may confer upon your organisation undue advantages in the procurement procedure;
	
	

	(l)
	your organisation has negligently provided misleading information that may have a material influence on decisions concerning exclusion, selection or award.
	
	

	5.7.5
	If you have answered “Yes” to any part of 5.7.4 please demonstrate clearly, with the use of evidence as required that the organisation has conducted sufficient self-cleaning in accordance with Regulation 57(13-17) of the Regulations.


	
	 




[bookmark: _Toc376435893][bookmark: _Toc376436273][bookmark: _Toc376438753][bookmark: _Toc376508002][bookmark: _Toc376508683]

5.8 	Module 6 – Not Applicable to this Tender

[bookmark: _Toc412551509]5.9 	Module 7 – Insurances
NOTE TO TENDERER: only the Lead Organisation is required to answer this section. If successful at the end of this tender process then evidence of the declared insurance will need to be provided prior to contract award.
[bookmark: _Toc376435896][bookmark: _Toc376436276][bookmark: _Toc376438756][bookmark: _Toc376508005][bookmark: _Toc376508686]
	5.9.1

	Please self-certify whether you already have, or can commit to obtain, prior to the commencement of the contract, the levels of insurance cover indicated below.

If the policy held is in the aggregate, the remaining cover must exceed the minimum requirements shown.

Employer’s (Compulsory) Liability Insurance  = £5m 
Public Liability Insurance = £5m
Professional Indemnity Insurance = £1m
Product Liability Insurance = £5m
	
	☐  Yes

☐  No





5.10 	Module 8 – Not Applicable to this Tender




[bookmark: _Toc376435897][bookmark: _Toc376436277]

[bookmark: _Toc376435899][bookmark: _Toc376436279][bookmark: _Toc376438758][bookmark: _Toc376508007][bookmark: _Toc376508688]
5.11 	Module 9 – Ability and References – Info Only
NOTE TO TENDERER:  This section must be completed but is for information only and will not be scored, however failure to complete the section may result in an incomplete bid leaving the tender subject to rejection at the Council’s discretion. References for works/services with Local Authorities or other Public Sector bodies should be considered preferable. Grant funded work can also be used where felt relevant. In order to avoid the potential for a conflict of interest, references should not be supplied for works undertaken for Cornwall Council; however, if such references are the only ones that the Tenderer can provide then the council may accept them subject to the Council’s absolute discretion to reject any reference(s) that create or may be considered to create a conflict of interest.
The Council may elect to contact any of the given organisations for a reference at any stage of the procurement.  Your permission to do so will be assumed unless you explicitly state any objections. 
This module has a minor variation from the Government Standard Selection Criteria.

	5.11.1
	Please provide reference details of two contracts or grants you have been awarded within the last six years for the provision of exhibition design and fit out and/or wayfinding Services and Supplies similar to those required by the Council.

	
	a
	B

	Reference Company Name
	
	

	Address




	
	

	Contact Name
	
	

	Telephone Number
	
	

	E-mail Address
	
	

	Contract Reference Number
	
	

	Description of Services and Supplies  undertaken to include archive material experience and wayfinding (max 300 words)
	
	

	Date Contract Awarded
	
	

	Length of Contract
	
	

	Type of Contract
	
	

	Annual Value of Contract (£) – including details of external funders e.g. Heritage Lottery Fund etc.
	
	

	Names of key team members involved in the project
	
	

	Details of relevant qualifications, skills, memberships to professional bodies, etc, used in support of delivery of the contract
	
	

	Details of known risks involved with delivery of this type of work and suggested mitigations
	
	





[bookmark: _Toc376435900][bookmark: _Toc376436280][bookmark: _Toc376438759][bookmark: _Toc376508008][bookmark: _Toc376508689]SCORED MODULES
5.12	 Module 10 - Project Specific Questions

	5.12.1
	Please give details of your previous experience in providing exhibition design, fit out and wayfinding services in 3 projects of this size and scale in the last 6 years. Please provide at least one example of exhibition design and fit out and at least one example of wayfinding. Two of these projects should be included as references in Section 5.11 Module 9 Ability and References (maximum of 2 A4 sides per project size 10 font excluding images).


	

















	5.12.2
	Please provide details of your experience in the display of a range of archive materials (maximum of 2 A4 sides size 10 font excluding images).
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PART C 	TENDER RETURN

	[bookmark: _Toc376435902][bookmark: _Toc376436282][bookmark: _Toc376436798][bookmark: _Toc376436929][bookmark: _Toc376437421][bookmark: _Toc376437509][bookmark: _Toc376437595][bookmark: _Toc376437680][bookmark: _Toc376437765][bookmark: _Toc376438761]Part C – Tender Return

	

	Kresen Kernow – Exhibition Design and Fit-Out and Wayfinding


	Contract Reference Number  PAS 2015.37F


	Submitted By
	

	Single Contact Point Name
	

	Single Contact Point Email
	

	Single Contact Point Tel.
	

	Single Contact Point Address

	

	Date
	













[bookmark: _Toc376436284][bookmark: _Toc376438763][bookmark: _Toc376508010][bookmark: _Toc376508691]
[bookmark: _Toc438036407]PART C - TENDER RETURN 
[bookmark: _Toc376435904][bookmark: _Toc376436285][bookmark: _Toc376438764][bookmark: _Toc376508011][bookmark: _Toc376508692][bookmark: _Toc438036408]Section 6 - Tender Completion Documentation
[bookmark: _Toc376435905][bookmark: _Toc376436286][bookmark: _Toc376438765][bookmark: _Toc376508012][bookmark: _Toc376508693]
6.1 Tender Compliance Instructions
Refer to Section 4 Instruction/Guidance for Tender Return. 
[bookmark: _Toc376508013][bookmark: _Toc376508694]6.2 Tenderer Details
Tenderers shall identify whether and which subcontracting or consortium arrangements apply in the case of their Tender and precisely which entity they propose to be the Contractor.
	[bookmark: _Toc376435906][bookmark: _Toc376436287][bookmark: _Toc376438766]Tenderer Details

	Information required
	Tender response

	Registered name of the company with which it is proposed that the Council enters into the Contract if the Tenderer is successful
	

	Single Contact Point name for all enquiries related to your Tender
	

	Company position of contact
	

	E-mail address of contact
	

	Landline telephone number of contact
	

	Mobile telephone number of contact
	




[bookmark: _Toc376508014][bookmark: _Toc376508695]6.3 Tender Stage
[bookmark: _Toc376435907][bookmark: _Toc376436288][bookmark: _Toc376438767][bookmark: _Toc376508015][bookmark: _Toc376508696]Tenderers are reminded that this tender is conducted under the Open Procedure, and Part C (this section) therefore assesses the ability of the Tenderer to deliver against the requirements of the contract.

6.4 Quality Assessment
The quality assessment will be evaluated against the Tenderers responses to the Specification. 

	6.4.1
	 For interview
· Successful tenderers will be required to make a 10 minute presentation to the Interview Panel demonstrating their understanding of the Specification and the ability to meet those requirements (20% weighted score 12%)
· Describe how you will ensure that the exhibition zones will appeal to all ages? (10% weighted score 6%)
· The team at Kresen Kernow will be small – how will you ensure that the proposed displays (both physical and digital) will be suitable for one person to change and can be refreshed and changed easily and cost effectively? (10% weighted score 6%)


	


	6.4.2
	For tender return
One of the exhibition zones (outlined in Appendices 3b-h) will focus on the history of the Redruth Brewery. Work has already started to collect oral histories, photographs, documents, artefacts and memories related to the site and its history, and it is envisioned that the Brewery Exhibition Zone will be an eye-catching and engaging display of some of these, appealing to all audiences and giving a flavour of the site’s past. 
Using this zone as a case study, please illustrate with the use of visuals, how you might creatively use displays, imagery and interactives to interpret this theme in an engaging and informative manner.  (15% weighted score 9%)


	







	6.4.3
	Demonstrate your ability to resource the scheme with appropriately experienced and qualified staff, and your ability to deliver the work on time and on budget including details of how the project will be managed. Include CVs for each member of your team who will be working on the project including but not limited to the project manager. Maximum one (1) side A4 plus one (1) side A4 per CV] (15% weighted score 9%)


	







	6.4.4
	Outline your approach and methodology for the development of designs and the delivery of the products for all the zones. In your response include a draft implementation plan and a risk register identifying key risks and showing how you would mitigate against the key risks identified, for example the impact of programme slippage from the supplier or client. [Maximum four (4) sides A4] (15% weighted score 9%)

	







	6.4.5
	Provide details of how you propose to work with and alongside the various teams as described in the specification to provide the Supplies and Services. (15% weighted score 9%)

	










[bookmark: _Toc376435908][bookmark: _Toc376436289][bookmark: _Toc376438768][bookmark: _Toc376508016][bookmark: _Toc376508697]6.5 Specification
Unless otherwise stated all elements of the Specification are to be considered mandatory requirements and failure to meet these requirements may result in your exclusion from the tender process.
6.5.1 Introduction/Background
Kresen Kernow will bring together the world’s largest collection of archives, rare books, photographs and recordings about Cornwall in a permanent, purpose-built home. The collections are currently held in three locations: Cornwall Record Office and the Cornish Studies Library (known together as the Archives and Cornish Studies Service or ACSS) and Cornwall & Scilly Historic Environment Record. An architect led Design Team Purcell Miller Tritton LLP, have designed the building to RIBA stage 4; construction is due to begin in 2016 with the archive centre’s proposed opening in 2018.
Alongside a state-of-the-art archive facility, we will be creating two exhibition spaces. The first exhibition space, on the ground floor, will be a flexible space designed in zones to display the breadth of our collections around key interpretation themes, identified during consultation. It should act as a stepping stone to further engagement. This space is designed to feel open, so that visitors can wander between the exhibition, reception, learning and café areas without boundaries. It should be highly engaging and accessible, using a variety of media, aimed at a wide variety of audiences.
The second exhibition space, on the first floor, will be environmentally controlled, enabling us to display more sensitive material and borrow items from national collections. For further information about the building, space allocations and exhibition zones refer to Appendices 3a-j.
It has long been a desire of ACSS to have a proper exhibition space, one which would be suited to hosting rare and delicate manuscripts. To date, the ACSS has held exhibitions at the Cornish Studies Library in Redruth, in a large multi-purpose space which has demonstrated an audience for exhibitions, but has not been suitable for the display of sensitive material. 
The exhibition spaces at Kresen Kernow will be vital to attracting visitors and repeat visits, growing and diversifying the audience for these wonderful collections and creating a vibrant space for the celebration of Cornwall’s rich heritage. An Exhibition Plan was produced during the project’s development stage, in order to present an indicative scheme to support the project’s Round 2 Heritage Lottery Fund submission. The Plan covers the links between the project and exhibition objectives, the exhibition consultation undertaken to date, the inspiration and aspirations for the spaces, and its sustainability and accessibility. The Exhibition Plan will be made available to the successful tenderer.
This project is initially focused on reviewing the Exhibition Plan and designing and installing the exhibition spaces for the opening of Kresen Kernow.  The project also includes the development of a strategic wayfinding scheme for Kresen Kernow, and designing non-statutory signage for the building, ensuring it fits with the aesthetic of the building and exhibition spaces (see Appendix 3k).
The Contract will be delivered in the following two phases:
Phase 1 – Design 
Phase 2 – Production and Installation
as described in Section 6.5.3 below.
Phase 1 will commence following award of the contract. The commencement of Phase 2 will be conditional and the conditions relating to this are as set out in the Contract. The contract duration will be dependent upon the construction programme for the Kresen Kernow building.         
A draft timetable for the provision of the Supplies and Services required is included below but it should be noted that this is indicative only and subject to change.
	Contract and Phase 1 Services commence
	01/04/ 2016

	Review Exhibition Plan 
	April/May 2016

	Work with Kresen Kernow teams to develop and agree the general aesthetic and location of exhibition zones and wayfinding
	May-July 2016

	Design the zones and signs 
	August 2016- March 2017

	Anticipated appointment of the main construction contractor 
	October 2016

	Gather material and print samples for review
	April 2017

	Consultation and audience testing 
	May/June 2017

	Review and adapt designs after consultation/testing
	July/August 2017

	Prepare detail specifications for production
	August/September 2017

	Anticipated start of Phase 2 Supplies and Services
	To be confirmed

	Production tender and appointment 
	To be confirmed

	Brief the production supplier and oversee production 
	To be confirmed

	Anticipated building handover and move in date
	April 2018

	Oversee the installation of the exhibition and signage 
	April – September 2018

	Work with the Kresen Kernow Architect-led Design Team, Main Contractor and the Activity Programme Team to resolve any snagging issues and quality management arrangements 
	April – September 2018

	Kresen Kernow and exhibition opening
	October 2018[footnoteRef:1] [1:  It is currently anticipated that the exhibition will be required for opening by no later than 31st October 2018 but the Contract includes provision for extension with an overall longstop date of 30th April 2019.
] 




6.5.2 
Objectives of the exhibition spaces
• To showcase our collections and Cornish history at the heart of a new public space in Redruth.
• To use original archive documents, digital interactives, display panels and hands-on objects to attract a broader audience.
• To enable visitors to learn about life in Cornwall over thousands of years of Cornish history.
• To inspire visitors to engage further with our collections through activities, volunteering or research.
• To encourage students, school pupils and volunteers to contribute to the Councils exhibitions.
• To promote a broader range of our collections than visitors might usually choose to access.
• To create a strong sense of place and local pride.
• To encourage people to use archives in their own research.
Objectives of the wayfinding scheme
· To inform visitors about the building, services and collections.
· To inspire visitors to engage with all our collections.
· To encourage visitors to explore and feel confident and comfortable using all parts of the building and services.
· To link the two floors and the public and controlled areas of the building.
Hereafter the term ‘exhibition’ will be used to refer to exhibition fixtures and fittings (including overall design work and concepts, ‘furniture’, digital hardware, lighting etc.). The exhibition designers are not expected to write or provide exhibition content (which will be supplied by the Activity Programme Team) although it is anticipated that some of this work would be collaborative.
6.5.3 Roles, responsibilities and requirements
There are two key roles:
1. To coordinate the detailed design, production and installation of the exhibition in the allocated spaces, in line with the Kresen Kernow Exhibition Plan, working closely with the Architect-led Design Team and the Activity Programme Team, meeting the delivery programme of the project.
2. To coordinate the detailed design, production and installation of the building’s wayfinding and non-statutory signage scheme.
The two key roles referred to above will apply for both Phase 1 Services and Phase 2 Services.

Phase 1 Services

The designers will be responsible for:
· Designing the look of the spaces to fit the specified audiences, display requirements and function of each zone, and the aspiration to create vibrant, accessible and welcoming areas in a large industrial space. We are committed to the concept of the various exhibition zones as described in the Exhibition Plan, but not the current design. The Exhibition Plan will be made available to successful tenderer. A summary of the key concepts from the Exhibition Plan have been provided in Appendix 3f. These designs must be compliant with all relevant legislation, and PD5454:2012 Guide for the Storage and Exhibition of Archival Materials and with the proposed loading limits as stated in Appendix 3g.
· Working with the Activity Programme Team and the Digital Development Team to identify the requirements for digital hardware and design the digital interactives which will interface with the content management system.
· Ensuring that any necessary display lighting and acoustic audio solutions are appropriate to the spaces.
· Ensuring that the design of the exhibition and signage scheme is in keeping with the architectural design of the building, the Kresen Kernow brand and web design by attending and contributing to regular face to face meetings with the Architect-led Design Team, the Main Contractor, the Digital Development Team and the Activity Programme Team, and supplying information as required.
· Ensuring the design of the exhibition equipment, graphics and signage is of a high standard and delivers against the exhibition space, wayfinding and project objectives and the project’s requirements and aspiration for accessibility and inclusion.
· Supporting consultation on the exhibition design and interpretation and wayfinding with target audiences, including the Redruth community, families, young people, schools, Kresen Kernow staff and volunteers and Disability Cornwall.
· Incorporating the use of the Cornish language (Kernewek), in compliance with Cornwall Council’s Cornish Language Policy and Plan (to be made available to the successful tenderer).
· Costing the exhibition spaces and signage and providing sufficiently detailed information for the Quantity Surveyor and other key personnel. Producing pricing documents and installation information for the Main Contractor / subcontractors, Architect-led Design Team and Activity Programme Team.
· Preparing detailed specification drawings for production, briefing producers and fabricators and coordinating the provision of samples for consultation. Coordinating client sign off on all exhibition materials, signage and other Supplies and Services prior to production.
· Supplying the Kresen Kernow Project Lead and Activity Programme Manager with an Implementation Plan and programme illustrating the key activities and sequences for the design, materials, procurement, fabrication, layout/location, installation and quality management arrangements.
· Regularly reviewing the plan/programme and budget costs with the Kresen Kernow Activity Programme Manager and providing updates for any agreed changes.
· Attending and contributing to regular face to face meetings with the Architect-led Design Team, the Main Contractor, the Digital Development Team and the Activity Programme Team, and supplying information as required.

Phase 2 Services
· Supplying the Kresen Kernow Project Lead and Activity Programme Manager with an Implementation Plan and programme illustrating the key activities and sequences for the procurement, fabrication, layout/location, installation and quality management arrangements.
· Working with the Activity Programme Team and the Digital Development Team to support the procurement of the required digital hardware and interactives.
· Coordinating the procurement, delivery and installation of the exhibition and signage, on time and on budget, working closely with the Architect-led Design Team, Activity Programme Team and Main Contractor / sub-contractors as required. Testing and rectifying any defects as required.
· Regularly reviewing the plan/programme and budget costs with the Kresen Kernow Activity Programme Manager and providing updates for any agreed changes.
· Attending and contributing to regular face to face meetings with the Architect-led Design Team, the Main Contractor, the Digital Development Team and the Activity Programme Team, and supplying information as required.

[bookmark: _Toc376435909][bookmark: _Toc376436290][bookmark: _Toc376438769][bookmark: _Toc376508017][bookmark: _Toc376508698]6.6 Commercial Documentation
Tenderers are required to complete and return the commercial documentation. 
Tenders are required to complete and return their commercial offer ONLY within the strict format of the document provided below.
All rates are to be exclusive of VAT, but inclusive of all individual expenses and disbursements.
Payment will be arranged in accordance of the terms of the Contract. 
Include additional rows and expand cells below to record data relating to each item, as required.

a) [bookmark: _Toc376435910][bookmark: _Toc376436291][bookmark: _Toc376438770][bookmark: _Toc376508018][bookmark: _Toc376508699]Design
	Deliverables
	Organisation providing the Supplies & Services
	Named Individual
	No. of hours
	Daily Rate £/day
	Total Price (Exclusive of VAT) £

	Design – (physical and digital) 

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Design Cost
	

	

	Signage/wayfinding design

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Signage Design Cost
	

	

	Total of all Design Supplies and Services
	
	Subtotal
	£






b) Production
	Deliverables for Zone 1 History of Redruth Brewery
	Description (including the technical specification and location) 
	Number of Units
	Unit Price (Exclusive of VAT) £
	Total Price (Exclusive of VAT) £

	Production of Exhibition Supplies and Services 

	Display units
	
	
	
	

	Display cases
	
	
	
	

	Text panels
	
	
	
	

	Digital hardware
	
	
	
	

	Other Items (provide details)
	
	
	
	

	Total of all Production Deliverables (Zone 1)
	
	Subtotal
	£



	Deliverables for  Zone 2 Family and Local History 

	Description (including the technical specification  and location) 
	Number of Units
	Unit Price (Exclusive of VAT) £
	Total Price (Exclusive of VAT) £

	Production of Exhibition Supplies and Services 

	Display units
	
	
	
	

	Display cases
	
	
	
	

	Text panels
	
	
	
	

	Digital hardware
	
	
	
	

	Other Items (provide details)
	
	
	
	

	Total of all Production Deliverables (Zone 2)
	
	Subtotal
	£






	Deliverables for Zone 3 What’s at Kresen Kernow?

	Description (including the technical specification and location) 
	Number of Units
	Unit Price (Exclusive of VAT) £
	Total Price (Exclusive of VAT) £

	Production of Exhibition Supplies and Services 

	Display units
	
	
	
	

	Display cases
	
	
	
	

	Text panels
	
	
	
	

	Digital hardware
	
	
	
	

	Other Items (provide details)
	
	
	
	

	Total of all Production Deliverables (Zone 3)
	
	Subtotal
	£




	Deliverables for Zone 4 Programmable Exhibition Zone
	Description (including the technical specification  and location) 
	Number of Units
	Unit Price (Exclusive of VAT) £
	Total Price (Exclusive of VAT) £

	Production of Exhibition Supplies and Services 

	Display units
	
	
	
	

	Display cases
	
	
	
	

	Text panels
	
	
	
	

	Digital hardware
	
	
	
	

	Other Items (provide details)
	
	
	
	

	Total of all Production Deliverables (Zone 4)
	
	Subtotal
	







	Deliverables for First Floor Exhibition Space 
	Description (including the technical specification  and location) 
	Number of Units
	Unit Price (Exclusive of VAT) £
	Total Price (Exclusive of VAT) £

	Production of Exhibition Supplies and Services

	Display units
	
	
	
	

	Display cases
	
	
	
	

	Text panels
	
	
	
	

	Digital hardware
	
	
	
	

	Other Items (provide details)
	
	
	
	

	Total of all Production Deliverables (for First Floor Exhibition Space)
	
	Subtotal
	£




Signage/wayfinding Production
	Deliverables for all Areas at Kresen Kernow
	Description (including the technical specification and location) 
	Number of Units
	Unit Price (Exclusive of VAT) £
	Total Price (Exclusive of VAT) £

	Production of Signage/wayfinding 

	

	
	
	
	

	

	
	
	
	

	

	
	
	
	

	

	
	
	
	

	

	
	
	
	

	

	
	
	
	

	Total of all Signage/wayfinding Deliverables at Kresen Kernow
	
	Subtotal
	£





c) Installation 
	Deliverables
	Organisation providing the Supplies & Services
	Named Individual
	No. of hours
	Daily Rate £/day
	Total Price (Exclusive of VAT) £

	Installation of Exhibition Supplies and Services

	

	
	
	
	
	

	

	
	
	
	
	

	

	
	
	
	
	

	Installation Cost
	

	

	Signage/wayfinding Installation

	

	
	
	
	
	

	

	
	
	
	
	

	

	
	
	
	
	

	

	
	
	
	
	

	Signage installation cost
	
	
	
	

	

	Total of all Installation of Exhibition Supplies and Services and Signage/wayfinding
	
	
	Subtotal
	£




	Total Price (Exclusive of VAT) for all Design, Production and Installation Deliverables a, b and c above (for the purpose of the tender evaluation)

	

£







6.7 Terms and Conditions





[bookmark: _Toc376435911][bookmark: _Toc376436292][bookmark: _Toc376438771][bookmark: _Toc376508019][bookmark: _Toc376508700]6.8 Performance Indicators
Not applicable to this tender.
[bookmark: _Toc376435914][bookmark: _Toc376436295][bookmark: _Toc376438774][bookmark: _Toc376508022][bookmark: _Toc376508703][bookmark: _Toc438036409]












Schedule 1 - Commercially Sensitive Information
The Council may be obliged to disclose information in or relating to this Tender following a request for information under the Freedom of Information Act (FOIA) or Environmental Information Regulations (EIR). Please outline in the table below items which you consider are confidential and genuinely commercially sensitive and which should not be disclosed in respect of your Tender.
The tenderer is required to identify information considered to be designated as Commercially Sensitive:
	Commercially Sensitive Information

	Information/ Document
	Reference/   Page no
	Reasons for Non-Disclosure (cite exemption(s) to be considered)
	Duration of confidentiality

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	



Notwithstanding the above, we acknowledge that the Council may still be obliged to disclose the Commercially Sensitive Information listed in this Schedule in accordance with the ITT and Contract pursuant to a request under the FOIA or EIR.  Without prejudice to the Council’s obligation to disclose information in accordance with the FOIA or EIR the Council shall, acting reasonably, at its absolute discretion and notwithstanding any other provision in this ITT or the Contract or otherwise seek to apply the commercial interests exemption to the information/documents listed in this Schedule . 
This schedule will be kept with the Tender for consideration should a request for information under the FOIA or EIR be received. This document will be destroyed in line with the retention and destruction policy of the Council.
[bookmark: _Toc376435915][bookmark: _Toc376436296][bookmark: _Toc376438775][bookmark: _Toc376508023][bookmark: _Toc376508704][bookmark: _Toc438036410]Schedule 2 – Not Applicable to this Tender
[bookmark: _Toc376435928][bookmark: _Toc376436300][bookmark: _Toc376438776][bookmark: _Toc376508024][bookmark: _Toc376508705][bookmark: _Toc438036411]Section 7 - Form of Tender and Declarations
Where the Tenderer is a company, the Tender must be signed by a duly authorised representative of that company. Where the Tenderer is a consortium, the Tender must be signed by the lead authorised representative of the consortium, which organisation shall be responsible for the performance of the Contract. In the case of a partnership, all the partners should sign or, alternatively, one only may sign, in which case he/she must have and should state that he has authority to sign on behalf of the other partner(s). The names of all the partners should be given in full together with the trading name of the partnership. In the case of the sole trader, he/she should sign and give his/her name in full together with the name under which he/she is trading.
	We, the undersigned, having examined the ITT and Schedules, do hereby Tender and undertake to provide the Services and Supplies in accordance with this ITT, Contract and attached documentation (Response to Quality Assessment Specification and Response to Commercial Documentation) in their entirety, conformity and without qualification, to the Council, for the whole of the period specified in this ITT. We hereby certify that:
We fully accept the terms and conditions as contained in the Contract and associated documentation within this ITT.
This is a bona fide Tender intended to be competitive.
We confirm compliance with the requirements of Module 5 – Mandatory Exclusions
We confirm that we will provide evidence to the Council on request prior to the award of any contract in accordance with Section 5.5.
The amounts set out in our Tender have not been calculated by agreement or arrangement with any person other than the Council and we have not fixed or adjusted the amount of the Tender by, or under, or in accordance with, any agreement or arrangement with any other person.
We have not done and we undertake that we will not do at any time before the hour and date specified for the return of this Tender any of the following acts:
Communicated to any person, other than that person calling for these Tenders, or adjusted in accordance with any agreement or arrangement with any other person, until after the closing date for the submission of Tenders, and in any event not without the consent of the Council, except where the disclosure, in confidence, of the approximate amount of the Tender was necessary to obtain insurance premium quotations required for the preparation of the Tender.
We have not and will not enter into any agreement or arrangement with any other person so that he shall refrain from Tendering.
We have not, and will not, offer or pay, or give, or agree to pay, or give any sum of money or valuable consideration, directly or indirectly, to any person for doing, or having done, or causing, or having caused to be done in relation to any other Tender, or proposed Tender, for the said work any act, or thing of the sort described above.
The insertion by us of any conditions qualifying this Tender, or any unauthorised alteration to any of the Tender documents shall not affect the Contract and may cause the Tender to be rejected.
This Tender shall remain open to be accepted or not by the Council and shall not be withdrawn for a period of 90 days from the Return Date for the receipt of Tenders.
We accept that before executing the Contract (and associated schedules) substantially in the form set out in the ITT, the formal acceptance of this Tender in writing by the Council or such parts as may be specified, together with the documents attached hereto shall comprise a binding contract between us and the Council.
We have read and understood the Contract and state that, if appointed, we fully accept and agree to be bound by the terms and conditions of the Council’s Contract Kresen Kernow Exhibition Design and Fit Out and Wayfinding.
We agree with the Council in legally binding terms to comply with the provisions of confidentiality set out in this ITT.
To the best of my /our knowledge and belief, no person or persons who is a Councillor, officer, servant or agent of the Council has any direct or indirect interest in or connection with the Tenderer.
We have not, and will not, canvass or solicit any Member, officer or employee or agent of the Council in connection with the preparation, submission, evaluation and award of this Tender or award or proposed award of the Contract and that to the best of my knowledge and belief, no person employed by us or acting on our behalf has done or will do such an act.
We further undertake and it shall be a condition of the Contract, that:
We agree not at any time to divulge or allow to be divulged to any person any information, confidential or otherwise, relating to information passed to me regarding this procurement.
We understand you are not bound to accept the lowest Tender or any of the Tenders you may receive and you will not pay any expenses incurred by us in connection with the preparation and submission of this Tender.
We acknowledge that in the event the procurement process is terminated or amended by the Council then we will not be eligible for any bid costs, expenditure work or effort incurred. 
We agree that the Council may disclose the Contractor's information/documentation (submitted to the Council during this Procurement) more widely within Government for the purpose of ensuring effective cross-Government procurement processes, including value for money and related purposes
In this declaration the word "person" includes any persons and any body or association, corporate or unincorporated; and "any agreement or arrangement" includes any such transaction, formal or informal, and whether legally binding or not.
If this offer is accepted, we will execute such documents in the form of the Contract within 14 days of being called on to do so.
We warrant that we have all requisite authority to sign this Tender and confirm that I have complied with all the requirements of the ITT.

	Signature

	

	Name 

	

	Status

	

	Duly authorised to sign Tenders and give such certificates for and on behalf of; 
Name of company, partners or consortium
Address of company, partners or consortium
	







[bookmark: _Toc376435929][bookmark: _Toc376436301][bookmark: _Toc376438777][bookmark: _Toc376508025][bookmark: _Toc376508706][bookmark: _Toc438036412]Documents Forming the Contract
The following documents shall form part of the Contract between the Council and the Contractor(s) if successfully awarded:
· The Contract and the following Schedules
· Tenderers tender bid response to the Specification and Commercial Document
· Section 7 – Form of Tender and Declarations 
· Schedule 1 - Commercially Sensitive Information 
· Appendix 1 – Defined Terms  
· Appendix 2 – Form of Parent Guarantee  
· Appendix 3 - Building, Space Allocations and Exhibition Zones
· 3a – Colour sketch of Kresen Kernow exterior
· 3b – Kresen Kernow ground floor interior – sheet 960
· 3c - Kresen Kernow ground floor interior – sheet 961
· 3d – Kresen Kernow ground floor interior – sheet 962
· 3e – Kresen Kernow ground floor interior – sheet 963
· 3f – Space allocations and exhibition zones
· 3g – Exhibition design loads
· 3h – Kresen Kernow proposed ground floor
· 3i – Kresen Kernow proposed first floor
· 3j – Kresen Kernow logo
· 3k – Signage requirements
· Appendix 4 – Tender Compliance Checklist







[bookmark: _Toc376435930][bookmark: _Toc376436302]
APPENDICES 
[bookmark: _Toc376435931][bookmark: _Toc376436303][bookmark: _Toc376438778][bookmark: _Toc376508026][bookmark: _Toc376508707][bookmark: _Toc438036413]Appendix 1 – Defined Terms
	For the purpose of this Invitation to Tender the following words and expressions shall have the meanings set out below.



“Award Sub-Criteria”
Means:  	all the sub-criteria that makes up the Tender Award Criteria. 

“Clarifications Log”
Means: 	the tabled log of all clarification questions as raised by tenderers and the responses from the Council.

[bookmark: _DV_M3][bookmark: _DV_M5]“Commencement Date”
[bookmark: _DV_M6][bookmark: _DV_C6]Means: 	the intended date for the commencement of the Contract set out in the Timetable of this ITT.

“Commercial Documentation”
[bookmark: _DV_M26]Means: 	the schedule of prices required to be completed and returned by the Tenderer as part of its Tender in accordance with the requirements of this ITT and as further set out in Section 6.
 
[bookmark: _DV_M8]“Contact Officer”
[bookmark: _DV_M9]Means: 	the officer named as such in the Tender Information Table. 

“Contract”
[bookmark: _DV_M11]Means: 	the Contract for the provision of the Services and Supplies, which the Council intends to enter into with the Tenderers providing the most economically advantageous tender and the terms and conditions of which are contained in Section 6 of this ITT.

“Contractors”
Means: 	for the purposes of this ITT means any successful Tenderers that are appointed to the Contract.


“Contract Procedure Rules”
Means: 	the contract procedure rules applicable to all procurement undertaken by the Council which are publicly available at: http://www.cornwall.gov.uk/default.aspx?page=33243


[bookmark: _DV_M10][bookmark: _DV_M12]“Council” 
[bookmark: _DV_M13][bookmark: _DV_M14][bookmark: OLE_LINK1]Means: 	Cornwall Council, County Hall, Treyew Road, Truro, Cornwall TR1 3AY.


“Form of Tender”
[bookmark: _DV_M17]Means: 	the form submitted by the Tenderer to the Council as part of the Tender titled Form of Tender and Declarations, a draft of which is contained at Section 7 to this ITT.
[bookmark: _DV_C8]
“ITT”
[bookmark: _DV_M18][bookmark: _DV_C10]Means: 	this invitation to tender document including all schedules and appendices.

“OJEU”
[bookmark: _DV_M22]Means: 	the Official Journal of the European Union.

“OJEU Notice/Contract Advertisement”
Means: 	OJEU notice(s) as defined in the Public Contract Regulations 2015 (as amended) or other Contract advertisement as may apply for non OJEU projects.

"Open Procedure"
Means: 	the procedure as defined in the Public Contracts Regulations 2015 (as amended) Regulation 27

“Organisation”
Means: 	any person, company or authority permitted under the OJEU Notice wishing to procure Services and Supplies under the terms of the Contract.
[bookmark: _DV_M21][bookmark: _DV_M23][bookmark: _DV_M25]
“Regulations”
Means: 	The Public Contract Regulations 2015 (as amended).

“Return Date”
Means: 	the time and date for the receipt of Tenders set out in the Tender Information Table. 

"Schedules"
Means: 	means supporting schedules detailing project and subsequent Contract commitments related to this Project.

“Selection Stage”
Means: 	the first stage of this tender evaluation at which the above, afore mentioned Supplier Selection Criteria is applied and used to select those Tenderers who will have their tender submissions evaluated further.

“Services and Supplies”
Means: 	the provision of Services and Supplies as set out in the Contract and Specification.

“Single Contact Point”

Means: 	the single point of contact within the Tenderers organisation which is the sole contact for all communications between the Council and the Tenderer in relation to this ITT/Tender.

“Small or Medium Enterprise (SME)”

Means:	See EU definition of SME: http://ec.europa.eu/enterprise/policies/sme/facts-figures-analysis/sme-definition/ 

“Standstill”
Means:	the 10 or 15 day period between notice of intention to award and award, referred to in regulation 87 of the Public Contracts Regulations 2015 (as amended). 

“Supplier Selection Criteria”
Means: 	the criteria used to select those Tenderers who will be considered for evaluation against the Tender Award Criteria.
[bookmark: _DV_M32]“Tender”
[bookmark: _DV_M34]Means: 	a Tenderers submission made in response to this ITT including the completed and signed Form of Tender, together with all completed schedules and information requested by the Council. 

“Tender Award Criteria”
Means: 	the evaluation criteria that will be applied to all tender’s progressing past the Selection Stage and as identified in Section 4.6.

“Tender Documents”
[bookmark: _DV_M36]Means: 	all documents contained in this ITT including its appendices and schedules.

“Tender Evaluation Methodology”
Means: 	the evaluation methodology and approach to be used by the Council to evaluate the Tenders in accordance with the Tender Award Criteria set out in Section 4.4.

[bookmark: _DV_M38]“Tenderer(s)”
[bookmark: _Schedule_1_-]Means: 	 Tenderer(s) who has been invited by the Council to submit a Tender.

“Variant”
Means:	means “Variant” as defined in regulation 45 of the Public Contracts Regulations 2015 (as amended);
[bookmark: _Toc438036414][bookmark: _Toc376435934][bookmark: _Toc376436306][bookmark: _Toc376438781][bookmark: _Toc376508029][bookmark: _Toc376508710]








Appendix 2 – Form of Parent Company Guarantee

























Appendix 3 - Building, Space Allocations and Exhibition Zones
· 3a – Colour sketch of Kresen Kernow exterior
· 3b – Kresen Kernow ground floor interior – sheet 960
· 3c – Kresen Kernow ground floor interior – sheet 961
· 3d – Kresen Kernow ground floor interior – sheet 962
· 3e – Kresen Kernow ground floor interior – sheet 963
· 3f – Space allocations and exhibition zones
· 3g – Exhibition design loads
· 3h – Kresen Kernow proposed ground floor
· 3i – Kresen Kernow proposed first floor
· 3j – Kresen Kernow logo
· 3k – Signage requirements
[bookmark: _Toc376435935][bookmark: _Toc376436307][bookmark: _Toc376438782][bookmark: _Toc376508030][bookmark: _Toc376508711][bookmark: _Toc438036416]








Appendix 4 - Tender Compliance Checklist
Tenderers must ensure ALL the items below are completed and returned. Failure to include any of the items by the Return Date may render the Tender non-compliant.
	Tender Compliance Checklist

	Item
	Form of Response
	Status
	Evaluation
	Yes/No

	PART B

	Pass/fail supplier Selection criteria modules
	Refer to Section 5 of this ITT
	Mandatory
	Pass/Fail
	

	Scored supplier Selection criteria modules
	Refer to Section 5 of this ITT
	Mandatory
	Scored
	

	PART C

	Technical and quality response
	Refer to Section 6 of this ITT
	Mandatory
	Scored
	

	Commercial Documentation response
	Refer to Section 6.6 of this ITT
	Mandatory
	Scored
	

	Commercially Sensitive Information Checklist
	Schedule 1
	Optional
	None
	

	Form of Tender and Declarations
	Refer to Section 7 of this ITT
	Mandatory
	Pass/Fail
	


[bookmark: _Toc376435936][bookmark: _Toc376436308][bookmark: _Toc376438783][bookmark: _Toc376508031][bookmark: _Toc376508712][bookmark: _Toc438036417]
TENDER RETURN LABEL
This Tender Return Label should be attached to your envelope as instructed in the Tender Information Table. Tenders returned without this Label may be returned unopened.
[bookmark: _Toc438036418]TENDER SUBMISSION

Return Date: 18/02/2016

Return Time: 15:00 (3.00 pm)


For Council Use only

Received by:

Date/Time:

FAO Wayne Rossiter
Commercial Services Team
Cornwall Council
3rd Floor South Wing
County Hall
Treyew Road
Truro
TR1 3AY

Kresen Kernow - Exhibition Design and Fit Out and Wayfinding
















































If you would like this information
in another format please contact:
Cornwall Council
County Hall
Treyew Road
Truro TR1 3AY
Telephone: 0300 1234 100
Email: enquiries@cornwall.gov.uk
www.cornwall.gov.uk
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AGREEMENT FOR 

EXHIBITION DESIGN AND FIT OUT AND WAYFINDING

 AT KRESEN KERNOW CORNWALL



		



		

		

		



















Cornwall Council

Legal Services

New County Hall

Treyew Road

Truro

Cornwall

 TR1 3AY

MP/045779






THIS AGREEMENT is made this		day of				2016

BETWEEN

THE CORNWALL COUNCIL whose principal office is at New County Hall, Treyew Road, Truro, Cornwall TR1 3AY (the 'Council' (the “Council”); 

[FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (the “Supplier”);



Each a Party and together, the “Parties”; and





BACKGROUND



The Council sought proposals for the provision of Goods and Services (as defined below) by means of a public tender exercise. 

The provision of the Goods and Services are divided into two phases (First Phase Services and Second Phase Services as defined below). The First Phase Services shall commence on the Commencement Date (as defined below). The commencement of the Second Phase Services is conditional upon the construction programme for the Building (as defined below) with the delivery of the Second Phase Services being subject to the overall Longstop Date (as defined below).



The Council has, through a competitive process, selected the Supplier to supply the Goods and Services and the Supplier is willing and able to supply the same in accordance with the terms and conditions of this Agreement.



AGREED TERMS

 

1. [bookmark: _Ref172382649]INTERPRETATION

1.1 In the Agreement unless the context otherwise requires the following provisions shall have the meanings given to them below:

		“Activity Programme Manager” 

		means the Cornwall Council Officer responsible for the delivery of the five-year Kresen Kernow activity plan.



		“Activity Programme   Team”

		means the Team of learning and heritage professionals, led by the Activity Programme Manager,  responsible for the delivery of the five-year programme of learning and engagement activities.



		

		



		

“Affected Party”

		

means the party seeking to claim relief in respect of a Force Majeure;





		“Agreement”

		this agreement entered into between the Parties embodying these terms and conditions and the schedules and appendices attached hereto;



		"Approval"

		means the prior written consent of the Council and “Approve” and “Approved” shall be construed accordingly;



		“Architect-Led Design Team”

		means the multi-disciplinary team responsible for the design of the Kresen Kernow building.



		“Building”

		means the Kresen Kernow archive centre to be developed and constructed at the Old Brewery site off Chapel Street, Redruth, Cornwall, TR15 1AN; 



		"Change in Law"

		means any change in Law or policy which impacts on the supply of the Goods and Services and performance of this Agreement which comes into force after the Commencement Date;



		"Charges"

		means the prices (exclusive of any applicable VAT), payable to the Supplier by the Council for the Goods and Services as set out in Schedule 4 (Payment Schedule);



		"Commencement Date"

		means [insert date] OR [the date the Parties enter into this Agreement];



		“Completion Date”

		the date falling not more than [18 months] from the Phase 2 Services Commencement Date;



		“Conditions”

		means the following:

(a) completion of Phase 1 Services to the satisfaction of the Council (acting reasonably);

(b) the Building having been handed over to the Council





		“Conditions Satisfaction Date”

		the date that the Council notifies the Supplier that the Conditions have been satisfied;





		"Confidential Information" 

		any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all Personal Data and Sensitive Personal Data within the meaning of the DPA.  Confidential Information shall not include information which:

(i)	was public knowledge at the time of disclosure (otherwise than by breach of this Agreement);

(ii)	was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party;

(iii)	is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or

(iv)	is independently developed without access to the Confidential Information;



		“Corrective Maintenance”

		means:

(a)	making any adjustments to the Goods; and

(b)	replacing any parts or components of the Goods, 

required to restore the Goods to Good Working Order;



		"Council Data"

		means:



		

		(a)	the data, text, drawings, diagrams, images or sounds (together with any database made up of any of these) which are embodied in any electronic, magnetic, optical or tangible media, and which:



		

			(i)	are supplied to the Supplier by or on behalf of the Council; or



		

			(ii)	the Supplier is required to generate, process, store or transmit pursuant to this Agreement; or



		

		(b)	any Personal Data for which the Council is the Data Controller;



		"Council Pre-Existing IPR"





		shall mean any Intellectual Property Rights vested in or licensed to the Council prior to or independently of the performance by the Supplier of its obligations under the Agreement and including, for the avoidance of doubt, guidance, specifications, instructions, toolkits, plans, data, drawings, databases, patents, patterns, models and designs;



		"Council Representative" 

		a person duly authorised by the Customer to act on its behalf for the purposes of this Agreement in accordance with Clause 7 (Project Management);



		"Data Processor" 

		shall have the same meaning as set out in the Data Protection Act 1998;



		"Data Subject" 

		shall have the same meaning as set out in the Data Protection Act 1998;



		"Default"

		means any breach of the obligations of the Supplier (including but not limited to fundamental breach or breach of a fundamental term) or any other default, act, omission, negligence or negligent statement of the Supplier or Supplier’s Staff in connection with or in relation to the subject-matter of this Agreement and in respect of which the Supplier is liable to the Council;



		“Defect Correction Period”

		means six months from the date of the Delivery Certificate;



		"Deliverables"

		means those deliverables listed in Schedule 2 (Implementation Plan);



		"Delivery"

		means the time at which Practical Completion has been achieved and the Goods and Services have been installed by the Supplier and the Council has issued a Delivery Certificate in respect thereof and "Deliver" and "Delivered" shall be construed accordingly;



		“Delivery Certificate”

		means the certificate issued by the Council upon Delivery;



		“Digital Development Team”

		means the Team of operational service staff, led by an HLF funded Digital Development Officer, to develop the digital infrastructure and content for the Kresen Kernow project.



		"Documentation"



		means the technical specifications, user manuals, operating manuals, operating manuals, process definitions and procedures and other documentation including designs relating to the Goods and Services;



		“DPA”

		means the Data Protection Act 1998 and all applicable laws and regulations relating to processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner or relevant Government department in relation to such legislation;



		"Equipment"

		means the Supplier's hardware, computer and telecoms devices, equipment, plant, materials and such other items supplied and used by the Supplier (but not hired, leased or loaned from the Council) in the performance of its obligations under the Agreement which, for the avoidance of doubt does not include the Goods;



		"FOIA"

		means the Freedom of Information Act 2000 and any subordinate legislation made under that Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation;



		"Force Majeure"

		means any event, occurrence or cause affecting the performance by either the Council or the Supplier of its obligations arising from: 



		

		a) acts, events, omissions, happenings or non-happenings beyond the reasonable control of the Affected Party;

b) riots, war or armed conflict, acts of terrorism, nuclear, biological or chemical warfare;

c) acts of government, local government or regulatory bodies;

d) fire, flood or any disaster acts, events, omissions, happenings or non-happenings beyond the reasonable control of the Affected Party;

e) an industrial dispute affecting a third party for which a substitute third party is not reasonably available but excluding: 

· any industrial dispute relating to the Supplier, the Supplier’s Staff or any other failure in the Supplier or the Sub-Contractor's supply chain; and

· any event or occurrence which is attributable to the wilful act, neglect or failure to take reasonable precautions against the event or occurrence by the Party concerned;



		"Fraud"

		means any offence under any Laws creating offences in respect of fraudulent acts or in relation to the Misrepresentation Act 1967 or at common law in respect of fraudulent acts in relation to the Agreement or defrauding or attempting to defraud or conspiring to defraud a contracting authority or the Council;



		"Good Industry Practice"

		means standards, practices, methods and procedures conforming to the Law and the exercise of the degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person or body engaged within the relevant industry or business sector;



		"Goods"

		means the goods which will be identified as part of the Phase 1 Services (subject to the approval of the Council);



		“Good Working Order”

		means the Goods operate without System Errors;



		“Guarantee Period”

		means the period of one (1) year from the date of the Delivery Certificate, or (if longer) such  period as the Supplier is able to procure from the manufacturer or supplier of the Goods; 



		“Guaranteed Maximum Price”

		means the price for Phase 1 Services and/or Phase 2 Services as identified in the Tender which shall be a capped sum subject to variation in accordance with clause 30 in accordance with Schedule 4;



		"Implementation Plan"

		means the plan at Schedule 2 (Implementation Plan) which shall be further developed and agreed between the Parties as part of the Phase 1 Services;



		“Installation Works”

		means all works which the Supplier is to carry out to install the Goods;



		"Intellectual Property Rights" or "IPRs"

















		means:

1. patents, inventions, trade marks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, semi-conductor topography rights, rights in inventions, domain names and website addresses, trade or business names, rights in Know-How and moral rights and other similar rights or obligations whether registerable or not; 

1. applications for registration, and the right to apply for registration, for any of the rights listed at (a) that are capable of being registered in any country or jurisdiction; and

1. all other rights whether registerable or not having equivalent or similar effect in any country or jurisdiction (including but not limited to the United Kingdom) and the right to sue for passing off;



		“ITT”

		means the Council’s invitation to suppliers for formal offers to supply it with the Goods and Services;



		“Key Personnel”

		the Supplier’s Staff identified in the Tender and appointed in accordance with clause 7;



		"Law"

		means any applicable Act of Parliament, subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, exercise of the royal prerogative, enforceable community right within the meaning of Section 2 of the European Communities Act 1972, rule of common law, regulatory policy, guidance or industry code, judgment of a relevant court of law, or directives or statute, bye-law, regulation, order, regulatory policy, guidance or industry code, rule of Court or directives or requirements of any regulatory body, delegated or subordinate legislation;



		“Main Contractor”

		means the construction contractor to be appointed by the Council to construct the Building;



		"Milestone"

		means an event or task described in the Implementation Plan which must be completed by the corresponding date set out in such plan;



		"Milestone Date"

		means the date set against the relevant Milestone in the Implementation Plan;



		“Material Breach”

		means a material breach of this Agreement and/or breach by the Supplier of any of the following Clauses means a material breach of this Agreement and/or breach by the Supplier of any of the following Clauses: Clause 25 (Warranties and Representations), Clause 21 (Audit), Clause 23 (Data Protection), Clause 32 (Transfer and Sub-Contracting);



		“Operating Manuals”

		means all operating manuals, specifications and other manufacturer documentation relating to the Goods;



		"Personal Data" 

		shall have the same meaning as set out in the Data Protection Act 1998;



		“Phase 1 Services”

		means the design services as set out in the Specification;



		“Phase 2 Services”

		means the design production and installation services and the provision of the Goods as set out in the Specification;



		“Phase 2 Services Commencement Date”

		means

(a) 5 Working Days after the Conditions Satisfaction Date or 

(b) (if earlier) the date that the Council instructs the Supplier in writing to commence the Phase 2 Services on the basis that it has exercised its absolute discretion to waive any of the Conditions; 



		“Practical Completion”

		means the Installation Works have been completed in accordance with the requirements of this Agreement;



		"Premises"

		means the location at the Building where the Services are to be provided and/or the Goods are to be supplied;



		“Project Lead”

		means the Cornwall Council Officer responsible for the management of the Heritage Lottery funded Kresen Kernow project.



		“Project Manager”

		the Supplier employee appointed under Clause 7 (Project Management) who has overall responsibility for the supply of the Goods and Services;



		"Project Specific IPRs"

		means:



		

		(a) 	IPRs in the Services, Deliverables and/or Goods provided by the Supplier (or by a third party on behalf of the Supplier) specifically for the purposes of the Agreement and all updates and amendments of these items created during the Term; and/or



		

		(b) 	IPRs arising as a result of the provision of the Services, Deliverables and/or Goods by the Supplier (or by a third party on behalf of the Supplier) under the Agreement, 

including the rights in or to any database developed and supplied by the Supplier to the Council in accordance with the terms of this Agreement;



		"Property"

		means the property, other than real property and IPR, issued or made available to the Supplier by The Council in connection with the Agreement;



		"Quality Standards"

		means the quality standards published by BSI British Standards, the National Standards Body of the United Kingdom, the International Organisation for Standardisation or other reputable or equivalent body (and their successor bodies), that a skilled and experienced operator in the same type of industry or business sector as the Supplier would reasonably and ordinarily be expected to comply with (as may be further detailed in the Specification) and any other applicable quality standards, Government codes of practice and guidance;



		"Replacement Supplier"

		any third party service provider of Replacement Services appointed by the Council from time to time;



		"Replacement Service"

		any services which are substantially similar to any of the Services and which the Council receives in substitution for any of the Services following the expiry or termination of this Agreement, whether those services are provided by the Council internally and/or by any third party;



		"Satisfaction Certificate"

		means the certificate granted by the Council when the Supplier has Achieved a Milestone;



		"Services"

		means the Phase 1 Service and Phase 2 Services;



		“Specification”

		the specification contained in Schedule 1 which sets out the Council's requirements regarding the Goods and Services;



		"Staff"

		means all persons employed by the Supplier and/or any Sub-contractor to perform its obligations under the Agreement together with the Supplier's and/or any Sub-contractor's servants, consultants, agents, suppliers and sub-contractors used in the performance of its obligations under the Agreement;



		"Sub-contractor" 

		means any third party with whom the Supplier enters into a subcontract or its servants or agents and any third party with whom that third party enters into a sub-contract or its servants or agents;



		"Supplier Pre-Existing IPR"

		shall mean any Intellectual Property Rights vested in or licensed to the Supplier prior to or independently of the performance by the Council of its obligations under the Agreement and including, for the avoidance of doubt, guidance, specifications, instructions, toolkits, plans, data, drawings, databases, patents, patterns, models and designs;



		“System Errors”

		a failure of the Goods to operate in accordance with the Specification, the Quality Standards, the Technical Standards, or the Operating Manuals.



		"Technical Standards"

		means the technical standards set out in the Specification;



		"Tender"

		means the tender submitted by the Supplier to the Council in response to the ITT; 



		"Variation"

		has the meaning given to it in Clause 30.1;



		"Variation Procedure"

		means the procedure set out in Clause 30;



		"VAT"

		means value added tax in accordance with the provisions of the Value Added Tax Act 1994; 



		"Working Day"

		means any day other than a Saturday or Sunday or public holiday in England and Wales.





1.2 [bookmark: _Toc308421821][bookmark: _Ref227521504][bookmark: _Ref172386484][bookmark: _Ref172382756]In this Agreement, unless the context otherwise requires:

1.2.1 references to numbered clauses are references to the relevant clause in these terms and conditions;

1.2.2 any obligation on any Party not to do or omit to do anything shall include an obligation not to allow that thing to be done or omitted to be done;

1.2.3 the headings to the Clauses of these terms and conditions are for information only and do not affect the interpretation of the Agreement;

1.2.4 any reference to an enactment includes reference to that enactment as amended or replaced from time to time and to any subordinate legislation or byelaw made under that enactment; and

1.2.5 the word ‘including’ shall be understood as meaning ‘including without limitation’.

1.3 Where the Tender contains provisions which are more favourable to the Council in relation to the Goods and Services than the other provisions in the Agreement, such provisions of the Tender shall prevail. The Council shall in its absolute and sole discretion determine whether any provision in the Tender is more favourable to it in this context.



2. NOT USED

 

3. DUE DILIGENCE

3.1 The Supplier acknowledges that it:

1. 

2. 

2.1 

3.1.1 has made and shall make its own enquiries to satisfy itself as to the accuracy and adequacy of any information supplied to it by or on behalf of the Council;

3.1.2 has raised all relevant due diligence questions with the Council before the Commencement Date; and

3.1.3 has entered into this Agreement in reliance on its own due diligence alone.

4. [bookmark: _Toc308421824]TERM

4.1 The Agreement shall take effect on the Commencement Date and shall continue until the Services are completed (subject to the Longstop Date), unless terminated earlier in accordance with the provisions of this Agreement.

4.2 The Phase 1 Services shall commence on the Commencement Date. The delivery of the Phase 2 Services shall take place in accordance with clause 5 and there shall be no obligation on the Council to instruct the Phase 2 Services unless the Conditions Satisfaction Date has occurred.

5. PHASE 2 SERVICES

5.1 The delivery of the Phase 2 Services will commence on the Phase 2 Services Commencement Date.

 

5.2 In the event that the Phase 2 Services Commencement Date has not occurred by the Longstop Date then either Party may determine this Agreement in accordance with clause 28.5.





6. SUPPLY OF GOODS AND SERVICES

6.1 Subject to clause 5 the Supplier shall supply the Goods and Services in accordance with the Implementation Plan.

6.2 The Supplier shall supply the Goods and Services in accordance with the Council's requirements as set out in the Agreement in consideration for the payment of the Charges. 

6.3 If the Council informs the Supplier in writing that the Council reasonably believes that any part of the Goods and Services does not meet the requirements of the Agreement or differs in any way from those requirements, the Supplier shall at its own expense re-schedule and supply  the Goods and Services in accordance with the requirements of the Agreement within such reasonable time as may be specified by the Council.

6.4 The Supplier agrees that the Council relies on the skill and judgment of the Supplier in the supply of the Goods and Services and the performance of its obligations under the Agreement.

7. PROJECT MANAGEMENT AND KEY PERSONNEL

7.1 No later than five Working Days after the Commencement Date, the Council shall notify the Supplier of the name of the person appointed as the Council Representative.

7.2 The Supplier shall appoint the Project Manager, who shall have the responsibility and commensurate authority for the overall progress of the supply of the Goods and Services and to whom all questions regarding this Agreement can be referred. The Supplier shall also appoint the Key Personnel. The name and qualifications of the appointed individuals are as set out in the Tender.

7.3 The Project Manager shall co-operate with the Council Representative and shall attend meetings and/or teleconferences scheduled by the Council Representative at reasonable intervals to advise and assist the Council on all matters relating to the supply of the Goods and Services.

7.4 The Supplier agrees that the Project Manager and the Key Personnel shall not be replaced before the Completion Date without notice to the Council, unless:

7.4.1 the individual to be replaced is prevented by ill-health from carrying out his duties in connection with the Agreement for a significant period; or

7.4.2 the individual resigns from employment with the Supplier; or

7.4.3 the contract of employment of the individual is terminated; or

7.4.4 the Council makes a reasonable written request to the Supplier to replace the individual because he has performed unsatisfactorily or has caused a breach of any of the Supplier’s obligations under this Agreement howsoever arising.

7.5 If any such person is replaced, the Supplier shall consult with the Council Representative about the identity of a suitable replacement.

8. [bookmark: _Ref225302741]IMPLEMENTATION PLAN

8.1 The Supplier shall perform its obligations so as to Achieve each Milestone in the Implementation Plan by the Milestone Date.

8.2 [bookmark: _Ref101273059]Not used.

8.3 No payment or concession to the Supplier by the Council or other act or omission of the Council shall in any way be deemed to be a waiver of the right of the Council to recover any such damages unless such waiver has been signed by the Council, expressly made in writing by the Council.

8.4 Changes to the Milestones shall only be made in accordance with the Variation Procedure and provided that the Supplier shall not attempt to postpone any of the Milestones using the Variation Procedure or otherwise.

8.5 Without prejudice to any other provision in the Agreement, the Supplier shall be given an extension of time for achievement of any one or more Milestone in the Implementation Plan if one or more of the following events occurs:

8.5.1 a variation to the Goods and Services is requested by the Council and agreed pursuant to Clause 30 (Variation);

8.5.2 a force majeure event occurs as described in Clause 33 (Force Majeure); or

8.5.3 a delay is caused in whole or in part by an action or omission of the Council or its employees, agents or third party contractors.

8.6 If the Supplier is entitled to an extension of time under Clause 8.5 it shall give written notice to the Council not later than five Working Days after the beginning of the event. Such notice shall specify the event relied on and, in the case of a Force Majeure Event under Clause 33 (Force Majeure), shall estimate the probable extent of the delay.

8.7 The Parties shall use best endeavours to agree in writing, signed by both parties, what extension of time is reasonable in the circumstances. The Implementation Plan shall be deemed amended accordingly.

8.8 [bookmark: _Ref33354369][bookmark: _Ref138744800][bookmark: _Ref29018844][bookmark: _Ref42497569]If so required by the Council, the Supplier shall produce further versions of the Implementation Plan in such further detail as the Council may reasonably require.  The Supplier shall ensure that each version of the Implementation Plan is subject to Approval. The Supplier shall ensure that the Implementation Plan is maintained and updated on a regular basis as may be necessary to reflect the then current state of the implementation of the Services and/or provision of the Goods.

8.9 The Council shall have the right to require the Supplier to include any reasonable changes or provisions in each version of the Implementation Plan.

9. INSTALLATION WORKS

9.1 [bookmark: _Ref225305407]Without prejudice to Clause 8 (Implementation Plan), the Supplier shall carry out the Installation Works so that Practical Completion is achieved by the Completion Date.

9.2 The Supplier shall carry out and complete the Installation Works in a proper and workmanlike manner in compliance with the Implementation Plan, and the Specification.

9.3 The Supplier shall: 

9.3.1 carry out the Installation Works with all reasonable skill and care using suitably qualified personnel;

9.3.2 use materials which are of satisfactory quality and suitable for their intended purpose;

9.3.3 not sub-contract the Installation Works without the Council’s permission (unless the sub-contracted works have been specified in the Tender);

9.3.4 ensure compliance with health and safety legislation and take all practical steps to prevent and minimise health and safety risks to the Council, and other parties present at the Premises;

9.3.5 be responsible for any damage caused by the Supplier to the Premises or its contents;

9.3.6 comply with all applicable laws in relation to the Installation Works.

9.4 Not used

9.5 If it becomes apparent that the Installation Works will not be completed by the Completion Date the Project Manager shall inform the Council Representative. Where the delay occurs for reasons beyond the control of the Supplier, the Council Representative shall give such extension of time for completion as may be reasonable and notify the Parties accordingly. Reasons within the control of the Supplier include any default of the Supplier or others employed or engaged by or under him for or in connection with the Installation Works. 

9.6 If Practical Completion has not been achieved by the Completion Date, other than for a reason which is caused by Force Majeure or a breach by the Council then this shall be a material breach by the Supplier.

9.7 If any defects in the Installation Works appear within the Defect Correction Period due to materials, goods or workmanship not in accordance with the Agreement the Supplier shall return to the Premises and make good such defects entirely at his own cost. For the avoidance of doubt, nothing in this Clause shall limit the Supplier’s liability under the Agreement for defects appearing after the end of the Defect Correction Period.

9.8 The Council Representative may issue instructions requiring a change in the Installation Works or the period in which they are to be carried out. The Council Representative and the Project Manager shall endeavour to agree a price prior to the Supplier carrying out the instruction. If a price is not agreed, the change shall be valued on a fair and reasonable basis having regard to the element of the Charges which relate to the Installation Work.

9.9 The Supplier shall provide all the Equipment necessary to carry out the Installation Works and to supply the Goods and Services.

9.10 All Equipment brought onto the Premises shall be at the Supplier's own risk and the Council shall have no liability for any loss of or damage to any Equipment unless and to the extent that the Supplier is able to demonstrate that such loss or damage was caused by or contributed to by the Council's negligence. The Supplier shall be wholly responsible for the haulage or carriage of the Equipment to the Premises and the removal thereof when it is no longer required by the Council and in each case at the Supplier's sole cost.  Unless otherwise stated in this Agreement, Equipment brought onto the Premises will remain the property of the Supplier.

9.11 The Supplier shall maintain all items of Equipment within the Premises in a safe, serviceable and clean condition. 

9.12 The Supplier shall, at the Council's written request, at its own expense and as soon as reasonably practicable:

9.12.1 remove from the Premises any Equipment which in the reasonable opinion of the Council is either hazardous, noxious or not in accordance with the Agreement; and

9.12.2 replace such item with a suitable substitute item of Equipment.

9.13 As soon as reasonably practicable following Practical Completion, the Supplier shall remove the Equipment together with any other materials used by the Supplier to carry out the Installation Works and shall leave the Premises in a clean, safe and tidy condition. The Supplier is solely responsible for making good any damage to the Premises or any objects contained thereon, other than fair wear and tear, which is caused by the Supplier or Supplier’s Staff. 

10. PREMISES

10.1 Inspection of Premises

10.1.1 [bookmark: _Ref227521309]The Supplier shall be responsible for inspecting the Premises as part of the Phase 2 Services and shall advise the Council of any aspect of the Premises that is not suitable for the provision of the Goods and Services and that the specified actions to remedy the unsuitable aspects of the Premises will be carried out by the Supplier at no cost to the Council as set out in the Tender. 

10.1.2 The Supplier shall not be entitled to recover any additional costs or charges from the Council relating to any unsuitable aspects of the Premises except in respect of any latent structural defect in the Premises.  The onus shall be on the Supplier to prove to the Council that any work to the Premises is required in respect of a latent structural defect and that the additional costs or charges are reasonable and necessary.  The Supplier shall not incur such additional costs or charges without obtaining Approval.

10.1.3 Any disputes relating to this Clause 10 shall be resolved in accordance with the dispute resolution procedure in Clause 39 (Dispute Resolution).

10.2 Licence to occupy Premises

10.2.1 [bookmark: _Ref225303006]On the Phase 2 Services Commencement Date the Council shall make available to the Supplier on a non-exclusive licence basis free of charge and shall be used by the Supplier solely for the purpose of performing its obligations under the Agreement. The Supplier shall have the use of such Premises as licensee and shall vacate the same immediately upon completion, termination, expiry or abandonment of the Agreement. 

10.2.2 The Supplier shall limit access to the Premises to such Staff as is necessary to enable it to perform its obligations under the Agreement and the Supplier shall co-operate (and ensure that its Staff co-operate) with such other persons working concurrently on such Premises as the Council may reasonably request. 

10.2.3 The use of the Premises by the Supplier is subject to:

(a) compliance with the byelaws, instructions, orders, rules, regulations or directions published from time to time by the Council;

(b) oral instructions, orders or directions given by any duly authorised employee or agent of the Council.

10.2.4 The Supplier shall pay for the cost of making good any damage caused by the Supplier or its Staff other than fair wear and tear. For the avoidance of doubt, damage includes without limitation damage to the fabric of the buildings, plant, fixed equipment or fittings therein.

10.2.5 The Parties agree that there is no intention on the part of the Council to create a tenancy of any nature whatsoever in favour of the Supplier or its Staff and that no such tenancy has or shall come into being and, notwithstanding any rights granted pursuant to the Agreement, the Council retains the right at any time to use any premises owned or occupied by it in any manner it sees fit.

10.3 Property

10.3.1 Where the Council issues Property free of charge to the Supplier such Property shall be and remain the property of the Council and the Supplier irrevocably licences the Council and its agents to enter upon any premises of the Supplier during normal business hours on reasonable notice to recover any such Property. The Supplier shall not in any circumstances have a lien or any other interest on the Property and at all times the Supplier shall possess the Property as fiduciary agent and bailee of the Council. The Supplier shall take all reasonable steps to ensure that the title of the Council to the Property and the exclusion of any such lien or other interest are brought to the notice of all Sub-contractors and other appropriate persons and shall, at the Council's request, store the Property separately and ensure that it is clearly identifiable as belonging to the Council.

10.3.2 The Property shall be deemed to be in good condition when received by or on behalf of the Supplier unless the Supplier notifies the Council otherwise within five (5) Working Days of receipt.

10.3.3 The Supplier shall maintain the Property in good order and condition (excluding fair wear and tear) and shall use the Property solely in connection with the Agreement and for no other purpose without Approval.

10.3.4 The Supplier shall ensure the security of all the Property whilst in its possession, either on the Premises or elsewhere during the supply of the Services, in accordance with the Council's reasonable security requirements as required from time to time.

10.3.5 The Supplier shall be liable for all loss of, or damage to, the Property, (excluding fair wear and tear), unless such loss or damage was caused by the Council's breach of contract or negligence. The Supplier shall inform the Council within two (2) Working Days of becoming aware of any defects appearing in or losses or damage occurring to the Property.

11. SUPPLIER’S STAFF

11.1 At all times, the Supplier shall ensure that: 

11.1.1 each of the Staff is suitably qualified, adequately trained and capable of providing the applicable Services in respect of which they are engaged; 

11.1.2 there is an adequate number of Staff to provide the Services properly;

11.1.3 only those people who are authorised by the Supplier are involved in providing the Services; and

11.1.4 all of the Staff comply with all of the Council's policies notified to the Supplier including those that apply to persons who are allowed access to the Premises. 

11.2 The Supplier shall replace any of the Staff who the Council reasonably decides have failed to carry out their duties with reasonable skill and care. Following the removal of any of the Staff for any reason, the Supplier shall ensure such person is replaced promptly with another person with the necessary training and skills to meet the requirements of the Services.   

11.3 The Supplier shall maintain up-to-date personnel records on the Staff engaged in the provision of the Services and, on request, provide reasonable information to the Council on the Staff. The Supplier shall ensure at all times that it has the right to provide these records in compliance with the DPA and other relevant legislation.  

12. QUALITY AND COMPLIANCE WITH LAWS

12.1 The Supplier shall at all times comply with the Technical Standards and the Quality Standards, and where applicable shall maintain accreditation with the authorisation body relevant to the Quality Standards. To the extent that the standard to which the Goods and Services must be provided has not been specified in the Agreement, the Supplier shall agree the relevant standard for the provision of the Goods and Services with the Council prior to the supply of the Goods and Services commencing and in any event, the Supplier shall perform its obligations under the Agreement in accordance with the Law and Good Industry Practice.

12.2 The Supplier shall ensure that the Staff shall at all times during the Term:

12.2.1 faithfully and diligently perform those duties and exercise such powers as necessary in connection with the provision of the Goods and Services;

12.2.2 obey all lawful instructions and reasonable directions of the Council and provide the Goods and Services to the reasonable satisfaction of the Council; and

12.2.3 apply all due skill, care, diligence and are appropriately experienced, qualified and trained.

12.3 The Supplier shall without prejudice to Clause 8 (Implementation Plan) and Clause 9 (Installation Works) above perform its obligations under the Agreement in a timely manner.

12.4 The Supplier shall supply the Goods and Services in accordance with the Specification, the Tender, and all applicable Laws, including but not limited to, any obligation implied by sections 12, 13 and 14 of the Sale of Goods Act 1979 and section 2 of the Supply of Goods and Services Act 1982.

12.5 The Supplier shall ensure that at any time until the end of the Guarantee Period:

12.5.1 the Goods and Services are supplied in accordance with the Tender.

12.5.2 the Goods and Services conform in all respects with the Specification;

12.5.3 the Goods and Services operate in accordance with the relevant technical specifications and correspond with all requirements set out in the ITT and Specification;

12.5.4 the Goods are in Good Working Order;

12.5.5 the Goods and Services conform in all respects with all the Quality Standards, the Technical Standards, and the Operating Manuals.

12.6 The Supplier shall ensure that the Goods and Services supplied comply with all applicable Laws.

13. [bookmark: _Ref172625911]OWNERSHIP AND RISK IN THE GOODS AND GUARANTEE

13.1 [bookmark: _Ref232245745]Ownership and passing of title in the Goods shall, without prejudice to any other rights or remedies of the Council, pass to the Council on the earlier of payment and the date of the Delivery Certificate.

13.2 [bookmark: _Ref232245824]Risk in the Goods shall, without prejudice to any other rights or remedies of the Council, pass to the Council at the date of the Delivery Certificate.

13.3 The Supplier hereby guarantees the Goods for the Guarantee Period against faulty materials and workmanship. If the Customer shall within such Guarantee Period or within twenty five (25) Working Days thereafter give notice in writing to the Supplier of any defect in any of the Goods as may have arisen during such Guarantee Period under proper and normal use, the Supplier shall (without prejudice to any other rights and remedies which the Customer may have) promptly remedy such defects (whether by repair or replacement as the Customer shall elect) free of charge.

14. NOT USED



15. [bookmark: _Toc308421742][bookmark: _Toc308421830][bookmark: _Toc308421832]REMEDIES IN THE EVENT OF INADEQUATE PERFORMANCE OF THE SERVICES OR PROVISION OF THE GOODS

15.1 [bookmark: _Ref232264393]Without prejudice to any other right or remedy which the Council may have, if any Goods and Services are not supplied in accordance with, or the Supplier fails to comply with any of the terms of the Agreement then the Council may (whether or not any part of the Goods and Services have been Delivered) do any of the following:

15.1.1 at the Council's option, give the Supplier the opportunity at the Supplier's expense to either remedy any defect in the Goods and/or failure in the performance of the Services together with any damage resulting from such defect or failure (and where such defect or failure is capable of remedy) or to supply replacement Goods and Services and carry out any other necessary work to ensure that the terms of the Agreement are fulfilled, in accordance with the Council's instructions;

15.1.2 reject the Goods (in whole or in part) and require the Supplier to remove the Goods (in whole or in part) at the risk and cost of the Supplier on the basis that a full refund for the Goods so rejected shall be paid to the Council forthwith by the Supplier; 

15.1.3 refuse to accept any further Goods and Services to be Delivered but without any liability to the Council;

15.1.4 not used;

15.1.5 carry out at the Supplier's expense any work necessary to make the Goods and Services comply with the Agreement; 

15.1.6 without terminating the Agreement, itself supply or procure the supply of all or part of the Goods and Services until such time as the Supplier shall have demonstrated to the reasonable satisfaction of the Council that the Supplier will once more be able to supply all or such part of the Goods and Services in accordance with the Agreement;

15.1.7 without terminating the whole of the Agreement, terminate the Agreement in respect of part of the Goods and Services only (whereupon a corresponding reduction in the Agreement Charges shall be made) and thereafter itself supply or procure a third party to supply such part of the Goods and Services; and/or

15.1.8 [bookmark: _Ref172389044]charge the Supplier for and the Supplier shall on demand pay any costs reasonably incurred by the Council (including any reasonable administration costs) in respect of the supply of any part of the Goods and Services by the Council or a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Supplier for such part of the Goods and Services and provided that the Council uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Goods and Services.

15.2 In the event that the Supplier:

15.2.1 fails to comply with Clause 15.1 above and the failure is materially adverse to the interests of the Council or prevents the Council from discharging a statutory duty; or 

15.2.2 persistently fails to comply with Clause 15.1 above, 

the Council may terminate the Agreement with immediate effect by giving the Supplier notice in writing. 

16. [bookmark: _Toc308421835]CHARGES, PAYMENT AND RECOVERY OF SUMS DUE

16.1 The Charges for the Goods and Services shall be as set out in Schedule 4 and shall be the full and exclusive remuneration of the Supplier in respect of the supply of the Goods and Services. Unless otherwise agreed in writing by the Council, the Charges shall include every cost and expense of the Supplier directly or indirectly incurred in connection with the supply of the Goods and Services.   

16.2 The Supplier shall invoice the Council as specified in Schedule 4.  Each invoice shall include such supporting information required by the Council to verify the accuracy of the invoice, including a breakdown of the Services supplied in the invoice period.  

16.3 In consideration of the supply of the Goods and Services, the Council shall pay the Supplier the invoiced amounts no later than 30 days after receipt of a valid invoice.  The Council may, without prejudice to any other rights and remedies under the Agreement, withhold or reduce payments in the event of unsatisfactory performance.

16.4 All amounts stated are exclusive of VAT which shall be charged at the prevailing rate.  The Council shall, following the receipt of a valid VAT invoice, pay to the Supplier a sum equal to the VAT chargeable in respect of the Services. 

16.5 If there is a dispute between the Parties as to the amount invoiced, the Council shall pay the undisputed amount. The Supplier shall not suspend the supply of the Services and any disputed amounts shall be resolved through the dispute resolution procedure detailed in Clause 39 (Dispute Resolution). 

16.6 If a payment of an undisputed amount is not made by the Council by the due date, then the Council shall pay the Supplier interest at the interest rate specified in the Late Payment of Commercial Debts (Interest) Act 1998.  

16.7 If any sum of money is recoverable from or payable by the Supplier under this Agreement (including any sum which the Supplier is liable to pay to the Council in respect of any breach of the Agreement), that sum may be deducted unilaterally by the Council from any sum then due, or which may come due, to the Supplier under this Agreement or under any other agreement or contract with the Council.  The Supplier shall not be entitled to assert any credit, set-off or counterclaim against the Council in order to justify withholding payment of any such amount in whole or in part. 

17. [bookmark: _Toc308421755][bookmark: _Toc308421843][bookmark: _Toc308421756][bookmark: _Toc308421844][bookmark: _Toc308421757][bookmark: _Toc308421845]NOT USED



18. NOT USED





19. [bookmark: _Toc308421848][bookmark: _Ref225254377][bookmark: _Ref172389740][bookmark: _Ref172383332]INTELLECTUAL PROPERTY RIGHTS

19.1 [bookmark: _Ref172616791]The Supplier hereby grants, or shall procure the direct grant, to the Council (and the Replacement Supplier) of a perpetual, transferrable, irrevocable, sub-licensable, non-exclusive, royalty free licence to use the Supplier Pre-Existing IPR and the Documentation so far as is necessary for the Council to receive the Services and make use of the Goods and any services and/or goods provided by the Replacement Supplier.

19.2 [bookmark: _Toc139080220]The Supplier hereby grants to the Council a perpetual, transferrable, irrevocable, sub-licensable, non-exclusive, royalty free licence to copy the Documentation for any purpose connected with the receipt of the Goods and Services or that is incidental to the exercise of the rights granted to the Council under this Agreement.

19.3 [bookmark: _Toc139080239][bookmark: _Ref88936136][bookmark: _Toc139080240][bookmark: _Toc139080241]The Supplier hereby assigns to the Council, with full title guarantee, title to and all rights and interest in the Project Specific IPRs or shall procure that the first owner of the Project Specific IPRs assigns them to the Council on the same basis. Such assignment shall either take effect on the Commencement Date or as a present assignment of future rights that will take effect immediately on the coming into existence of the Project Specific IPRs, as appropriate. The Supplier shall waive or procure a waiver of any moral rights in the Project Specific IPRs assigned to the Council under this Agreement.

19.4 If requested to do so by the Council, the Supplier shall without charge to the Council execute all documents and do all such further acts as the Council may require to perfect the assignment under Clause 19.4.

19.5 [bookmark: _Ref232875472]The Council hereby grants to the Supplier a non-exclusive, non-assignable royalty free licence to use the Council Software, Council Pre-Existing IPR, Council Data and the Project Specific IPRs during the Term for the sole purpose of enabling the Supplier to provide the Services and supply the Goods.  Such licence:

19.5.1 [bookmark: _Toc139080234][bookmark: _Ref88475066]includes the right to grant sub-licences to Sub-contractors provided that any relevant Sub-contractor has entered into a confidentiality undertaking with the Supplier on the same terms as set out in Clause 22 (Confidentiality); and

19.5.2 [bookmark: _Toc139080235]is granted solely to the extent necessary for performing the Services and providing the Goods in accordance with this Agreement.  The Supplier shall not, and shall procure that the Sub-contractors do not, use the licensed materials for any other purpose or for the benefit of any person other than the Council.

19.6 [bookmark: _Toc139080237][bookmark: _Ref87939003]In the event of the termination or expiry of this Agreement, the licence referred to in Clause 15.6 and any sub-licence granted in accordance with Clause 15.6.1 shall terminate automatically and the Supplier shall deliver to the Council all material licensed to the Council pursuant to Clause 19.6 in the Supplier's possession or control.

19.7 [bookmark: _Ref225257108][bookmark: _Ref172388580]The Supplier shall on demand, fully indemnify and keep fully indemnified and hold the Council harmless from and against all actions, suits, claims, demands, losses, charges, damages, costs and expenses and other liabilities which the Council may suffer or incur as a result of any claim that the rights granted to the Council pursuant to this Agreement and/or the performance by the Supplier of the Services and/or supply of the Goods and/or Deliverables and/or the possession or use by the Council of the Goods and/or Deliverables infringes or allegedly infringes a third party's Intellectual Property Rights ("Claim").

20. [bookmark: _Toc308421761][bookmark: _Toc308421849][bookmark: _Ref172383534]NOT USED





21. [bookmark: _Toc308421764][bookmark: _Toc308421852][bookmark: _Ref232252469][bookmark: _Toc308421853]AUDIT

21.1 The Supplier shall at all times during this Agreement and for a period of six  years thereafter:

21.1.1 keep secure and give or make available for inspection by the Council, its internal auditors, the Local Government Ombudsman and the District Auditor all original and copy records, documents, information, statements and papers which may be acquired or produced by the Supplier or by any permitted sub-contractor in the performance of this Agreement. In default of compliance, the Council may recover possession of such materials and the Supplier grants a licence to the Council or its appointed agents to enter for that purpose any premises of the Supplier or its permitted sub-contractors where any such materials may be held; and

21.1.2 co-operate fully with any investigations at its own expense and make such explanations to the Council, its internal auditors, the Ombudsman and the District Auditor as may be necessary for them to be satisfied that the terms and conditions of this Agreement and all statutory and regulatory provisions relating to this Agreement are being and have been complied with.

22. [bookmark: _Ref306615157]CONFIDENTIALITY

22.1 Except where otherwise provided for in this Agreement, Confidential Information is owned by the Party that discloses it (the “Disclosing Party”) and the Party that receives it (the “Receiving Party”) has no right to use it.

22.2 [bookmark: _Ref306615118]Subject to Clauses 22.3 and 22.4 below, the Receiving Party agrees:

22.2.1 to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Agreement;

22.2.2 not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and

22.2.3 to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party. 

22.3 [bookmark: _Ref306615056]The Receiving Party may disclose the Disclosing Party’s Confidential Information:

22.3.1 in connection with any dispute resolution under Clause 39 (Dispute Resolution);

22.3.2 in connection with any litigation between the Parties;

22.3.3 to comply with the Law;

22.3.4 to its staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in this Clause 22;

22.3.5 to comply with a regulatory body’s request.

22.4 [bookmark: _Ref306615069]The obligations in Clauses 22.1 and 22.2 will not apply to any Confidential Information which:

22.4.1 is in or comes into the public domain other than by breach of this Agreement;

22.4.2 the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

22.4.3 the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

22.5 The obligations in Clauses 22.1 and 22.2 shall not apply where the Confidential Information is related to an item of business at a board meeting of the Council or of any committee, sub-committee or joint committee of the Council or is related to an executive decision of the Council and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Council shall consider properly whether or not to exercise its powers under Part V of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Supplier and where reasonably practicable shall consider any representations made by the Supplier.  

22.6 The Parties acknowledge that damages would not be an adequate remedy for any breach of this Clause 22 by the Receiving Party, and in addition to any right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this Clause 22.  

23. DATA PROTECTION

23.1 The Parties acknowledge their respective duties under the DPA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.

23.2 To the extent that the Supplier is acting as a Data Processor on behalf of the Council, the Supplier shall, in particular, but without limitation:

23.2.1 only process such Personal Data and/or Sensitive Personal Data as is necessary to perform its obligations under this Agreement, and only in accordance with any instruction given by the Council under this Agreement;

23.2.2 put in place appropriate technical and organisational measures against any unauthorised or unlawful processing of such Personal Data and/or Sensitive Personal Data, and against the accidental loss or destruction of or damage to such Personal Data and/or Sensitive Personal Data having regard to the specific requirements in this Agreement, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data and/or Sensitive Personal Data is affected by such unauthorised or unlawful processing or by its loss, damage or destruction;

23.2.3 take reasonable steps to ensure the reliability of staff who will have access to such Personal Data and/or Sensitive Personal Data, and ensure that such staff are properly trained in protecting Personal Data and Sensitive Data;

23.2.4 provide the Council with such information as the Council may reasonably require to satisfy itself that the Supplier is complying with its obligations under the DPA;

23.2.5 promptly notify the Council of any requests for disclosure of or access to the Personal Data and/or Sensitive Personal Data;

23.2.6 promptly notify the Council of any breach of the security measures required to be put in place pursuant to this Clause 23;

23.2.7 ensure it does not knowingly or negligently do or omit to do anything which places the Council in breach of the Council’s obligations under the DPA;

23.2.8 to the extent that any Council Data is held and/or processed by the Supplier, the Supplier shall supply that Council Data to the Council as requested by the Council;

23.2.9 ensure that it is registered under the DPA and the registration covers any processing required under this Agreement;

23.2.10 not subcontract any processing of the Personal Data and/or Sensitive Personal Data without the prior written authorisation of the Council

23.2.11 not cause or permit Personal Data and/or Sensitive Personal Data to be transferred outside of the European Economic Area without the prior written consent of the Council.

23.3 The Supplier and the Council shall ensure that Personal Data and Sensitive Personal Data is safeguarded at all times in accordance with the law.

23.4 The Supplier shall indemnify the Council against any loss or damage suffered by the Council in relation to any breach by the Supplier of its obligations under this Clause 23.



24. FREEDOM OF INFORMATION AND TRANSPARENCY

24.1 The Supplier acknowledges the duties of the Council under the FOIA and shall give all reasonable assistance to the Council where appropriate or necessary in order for the Council to comply with such duties.

24.2 The Supplier acknowledges that the Council is subject to the requirements of the FOIA and will assist and co-operate with the Council to enable the Council to comply with its disclosure obligations under the FOIA. Accordingly the Supplier agrees:

24.2.1 that this Agreement and any other recorded information held by the Supplier on the Council’s behalf for the purposes of this Agreement are subject to the obligations and commitments of the Council under the FOIA;

24.2.2 that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA is a decision solely for the Council;

24.2.3 that if the Supplier receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Council) and will promptly (and in any event within two Working Days) transfer the request to the Council;

24.2.4 that the Council, acting in accordance with the codes of practice issued and revised from time to time under both section 45 of the FOIA, and regulation 16 of the Environmental Information Regulations 2004, may disclose information concerning the Supplier and this Agreement either without consulting with the Supplier, or following consultation with the Supplier and having taken its views into account; and

24.2.5 to assist the Council in responding to a request for information, by processing information or environmental information (as the same are defined in the FOIA) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of the FOIA, and providing copies of all information requested by an authority within five Working Days of such request and without charge.

24.3 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Agreement is not Confidential Information.

24.4 [bookmark: _Ref306615662]Notwithstanding any other provision of this Agreement, the Supplier hereby consents to the publication of this Agreement in its entirety including from time to time agreed changes to this Agreement subject to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA.

24.5 In preparing a copy of this Agreement for publication pursuant to Clause 24.4 the Council may consult with the Supplier to inform its decision making regarding any redactions but the final decision in relation to the redaction of information shall be at the Council’s absolute discretion.

24.6 The Supplier shall assist and co-operate with the Council to enable the Council to publish this Agreement.

24.7 In order to comply with the Government’s policy on transparency in the areas of agreements and procurement the Council will be disclosing information on its website in relation to expenditure over £500 (five hundred pounds) in relation to this Agreement. The information will include the Supplier’s name and the Charges paid. The Parties acknowledge that this information is not Confidential Information or commercially sensitive information.

24.8 This Clause 24 shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.

25. WARRANTIES AND REPRESENTATIONS

25.1 [bookmark: _Ref273708507]The Supplier warrants, represents and undertakes to the Council that:

25.1.1 it has full capacity and authority and all necessary consents licences, permissions (statutory, regulatory, contractual or otherwise) (including where its procedures so require, the consent of its Parent Company) to enter into and perform its obligations under the Agreement;

25.1.2 the Agreement is executed by a duly authorised representative of the Supplier;

25.1.3 in entering the Agreement it has not committed any Fraud;

25.1.4 it has not committed any offence under the Prevention of Corruption Acts 1889 to 1916, or the Bribery Act 2010;

25.1.5 this Agreement shall be performed in compliance with all Laws (as amended from time to time) and all applicable Quality Standards and Technical Standards;

25.1.6 as at the Commencement Date, all information, statements and representations contained in the Tender are true, accurate and not misleading save as may have been specifically disclosed in writing to the Council prior to execution of the Agreement and it will advise the Council of any fact, matter or circumstance of which it may become aware which would render any such information, statement or representation to be false or misleading and all warranties and representations contained in the Tender shall be deemed repeated in this Agreement;

25.1.7 no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress or, to the best of its knowledge and belief, pending or threatened against it or its assets which will or might affect its ability to perform its obligations under the Agreement;

25.1.8 it is not subject to any contractual obligation, compliance with which is likely to have an adverse affect on its ability to perform its obligations under the Agreement; 

25.1.9 no proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge, are threatened) for the winding up of the Supplier or for its dissolution or for the appointment of a receiver, administrative receiver, liquidator, manager, administrator or similar officer in relation to any of the Supplier's assets or revenue;

25.1.10 it owns, has obtained or is able to obtain valid licences for all Intellectual Property Rights that are necessary for the performance of its obligations under the Agreement and shall maintain the same in full force and effect.  

25.1.11 [bookmark: _DV_M180][bookmark: _DV_M181]in the three (3) Years prior to the Commencement Date: 

(a) it has conducted all financial accounting and reporting activities in all material respects in compliance with the generally accepted accounting principles that apply to it in any country where it files accounts; and

(b) it has been in full compliance with all applicable securities and tax laws and regulations in the jurisdiction in which it is established; 

(c) it has not done or omitted to do anything which could have an adverse effect on its assets, financial condition or position as an ongoing business concern or its ability to fulfil its obligations under the Agreement; and

(d) for the Term that all Staff will be vetted in accordance with Good Industry Practice and the Quality Standards.

25.1.12 For the avoidance of doubt, the fact that any provision within this Agreement is expressed as a warranty shall not preclude any right of termination the Council may have in respect of breach of that provision by the Supplier.

25.1.13 The Supplier acknowledges and agrees that:

(a) the warranties, representations and undertakings contained in this Agreement are material and are designed to induce the Council into entering into this contract; and

(b) the Council has been induced into entering into this Agreement and in doing so has relied upon the warranties, representations and undertakings contained herein.

26. [bookmark: _Toc308421854][bookmark: _Ref172384339]LIABILITY

26.1 [bookmark: _Ref172389359][bookmark: _Ref172547359][bookmark: _Ref225257141]The Supplier shall on demand indemnify and keep indemnified the Council in full from and against all claims, proceedings, actions, damages, costs, expenses and any other liabilities which may arise out of, or in consequence of, the supply, or late or purported late supply or non supply, of the Goods and Services or the performance or non-performance by the Supplier of its obligations under the Agreement or the presence of the Supplier or any Staff on the Premises, including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given or omitted to be given by the Supplier, or any other loss which is caused directly or indirectly by any act or omission of the Supplier.

26.2 Neither Party excludes or limits liability to the other Party for:

26.2.1 [bookmark: _Ref231788105]death or personal injury caused by its negligence or that of its Staff;

26.2.2 Fraud or fraudulent misrepresentation by it or that of its Staff;

26.2.3 any breach of any obligations implied by Section 12 of the Sale of Goods Act 1979 or Section 2 of the Supply of Goods and Services Act 1982;

26.2.4 breach of Clauses 19 (Intellectual Property Rights), 23 (Data Protection), 24 (Freedom of Information and Transparency) and 25 (Warranties and Representations); 

26.2.5 any other matter which, by Law, may not be excluded or limited.

26.3 [bookmark: _Ref377110477]Subject to Clause 26.2, the aggregate liability of the Supplier in respect of all defaults, claims, losses or damages howsoever caused, whether arising from breach of the Agreement, misrepresentation (whether tortuous or statutory), tort (including negligence), breach of statutory duty or otherwise shall in no event exceed a sum equal to one million pounds (£1,000,000); 

26.4 Except in the case of claims arising under Clause 26.2, in no event shall the Supplier be liable to the Council for any indirect, special or consequential loss or damage.

26.5 The Council's total aggregate liability (other than its liability to pay any sums properly due and payable under this Agreement and for which the Council shall remain fully liable) in contract, tort (including negligence and breach of statutory duty howsoever arising), misrepresentation (whether innocent or negligent), restitution or otherwise, arising in connection with the performance or contemplated performance of this Agreement or any collateral contract shall in no event exceed the aggregate Charges which have fallen due as at the date on which the claim arises. 

27. INSURANCE

27.1 The Supplier shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Supplier, arising out of the Supplier's performance of its obligations under the Agreement, including death or personal injury, loss of or damage to property or any other loss including as a minimum the insurance policies specified below. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Supplier. Such insurance shall be maintained for the Term and for a minimum period of six (6) years thereafter.

27.2 The Supplier shall ensure that:

27.2.1 professional indemnity insurance is held by the Supplier and by any agent, sub-contractor or consultant involved in the supply of the Goods and Services has a minimum limit of indemnity of one million pounds sterling (£1,000,000) for each individual claim or such higher limit as the Council may reasonably require (and as required by Law) from time to time;

27.2.2 public liability insurance adequate to cover all risks in the performance of the Agreement from time to time with a minimum limit of five million pounds sterling (£5,000,000) for each individual claim or such higher limit as the Council may reasonably require (and as required by Law) from time to time; and

27.2.3 employers' liability insurance with a minimum limit of indemnity of such amount as may reasonably be required by Law from time to time.

27.2.4 product liability insurance adequate to cover all risks in the performance of the Agreement from time to time with a minimum limit of five million pounds sterling (£5,000,000) for each individual claim or such higher limit as the Council may reasonably require (and as required by Law) from time to time. 



27.3 The Supplier shall give the Council, on request, copies of all insurance policies referred to in this Clause 27 or a broker's verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies. 

27.4 If, for whatever reason, the Supplier fails to give effect to and maintain the insurances required by the provisions of the Agreement the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Supplier.

27.5 [bookmark: _Ref172389805]The provisions of any insurance or the amount of cover shall not relieve the Supplier of any liabilities under the Agreement. It shall be the responsibility of the Supplier to determine the amount of insurance cover that will be adequate to enable the Supplier to satisfy any liability referred to in this Agreement.

27.6 The Supplier shall ensure that nothing is done which would entitle the relevant insurer to cancel, rescind or suspend any insurance or cover, or to treat any insurance, cover or claim as avoided in whole or part.  The Supplier shall use all reasonable endeavours to notify the Council (subject to third party confidentiality obligations) as soon as practicable when it becomes aware of any relevant fact, circumstance or matter which has caused, or is reasonably likely to provide grounds to, the relevant insurer to give notice to cancel, rescind, suspend or avoid any insurance, or any cover or claim under any insurance in whole or in part.

28. [bookmark: _Toc308421855][bookmark: _Ref172384588]TERMINATION

28.1 [bookmark: _Ref172388783]The Council may terminate the agreement at any time by giving three months’ notice in writing to the Supplier. In such circumstances the Council shall indemnify the Supplier against any reasonable and proven commitments, liabilities or expenditure which would otherwise represent an unavoidable loss by the Supplier by reason of the termination of the Agreement, provided that the Supplier takes all reasonable steps to mitigate such loss. Where the Supplier holds insurance, the Supplier shall reduce its unavoidable costs by any insurance sums available. The Supplier shall submit a fully itemised and costed list of such loss, with supporting evidence, of losses reasonably and actually incurred by the Supplier as a result of termination under this Clause 28.1. The Council shall not be liable to pay any sum which:

28.1.1 was claimable under insurance held by the Supplier, and the Supplier has failed to make a claim on its insurance, or has failed to make a claim in accordance with the procedural requirements of the insurance policy; or

28.1.2 when added to any sums paid or due to the Supplier under the Agreement, exceeds the total sum that would have been payable to the Supplier if the Agreement had not been terminated prior to the expiry of the Term.

28.2 Without prejudice to any other right or remedy it might have, the Council may terminate the agreement by written notice to the Supplier with immediate effect if the Supplier:

28.2.1 commits a Default and the Supplier has not remedied the Default to the satisfaction of the Council within ten (10) Working Days or such other longer period as may be specified by the Council, after issue of a written notice specifying the Default and requesting it to be remedied; 

28.2.2 commits a Default which is not, in the opinion of the Council, capable of remedy; 

28.2.3 commits a Default which is a Material Breach of the Agreement;

28.2.4 undergoes a change of control within the meaning of section 416 of the Income and Corporation Taxes Act 1988; 

28.2.5 becomes insolvent, or if an order is made or a resolution is passed for the winding up of the Supplier (other than voluntarily for the purpose of solvent amalgamation or reconstruction), or if an administrator or administrative receiver is appointed in respect of the whole or any part of the Supplier’s assets or business, or if the Supplier makes any composition with its creditors or takes or suffers any similar or analogous action (to any of the actions detailed in this Clause 28.2.5) in consequence of debt in any jurisdiction.

28.3 Where the Council terminates the Agreement under Clause 28.2 and then makes other arrangements for the supply of Goods and/or the Services, the Council may recover from the Supplier the cost reasonably incurred of making those other arrangements and any additional expenditure incurred by the Council throughout the remainder of the Term. The Council shall take all reasonable steps to mitigate such additional expenditure. In such circumstances, no further payments shall be payable by the Council to the Supplier until the Council has established the final cost of making those other arrangements.

28.4 [bookmark: _Ref172387627][bookmark: _Ref231216325][bookmark: _Ref172389486]If the Council fails to pay the Supplier undisputed sums of money when due, the Supplier shall notify the Council in writing of such failure to pay. If the Council fails to pay such undisputed sums within three (3) months, the Supplier may terminate the Agreement in writing with immediate effect. 

28.5 The Council or the Supplier may terminate this Agreement by giving to the other Party seven (7) days’ notice in writing in the circumstances where clause 5.2 applies. Where such notice is given the Council shall not have any liability to the Supplier to pay for any part of the Phase 2 Services.

29. [bookmark: _Toc308421860][bookmark: _Ref225258420]CONSEQUENCES OF EXPIRY OR TERMINATION

29.1 On the termination of the Agreement for any reason, the Supplier shall:

29.1.1 [bookmark: _Ref225302777]immediately return to the Council all Confidential Information, Personal Data and Council Pre-Existing IPRs and the Project Specific IPRs in its possession or in the possession or under the control of any permitted suppliers or sub-contractors, which was obtained or produced in the course of providing the Goods and Services;

29.1.2 cease to use the Council Data and, at the direction of the Council provide the Council and/or the Replacement Supplier with a complete and uncorrupted version of the Council Data in electronic form in the formats and on media agreed with the Council and/or the Replacement Supplier;

29.1.3 except where the retention of Council Data is required by Law, on the earlier of the receipt of the Council's written instructions or 12 months after the date of expiry or termination, destroy all copies of the Council Data and promptly provide written confirmation to the Council that the data has been destroyed. 

29.1.4 [bookmark: _Ref225302792]immediately deliver to the Council all Property (including materials, documents, information and access keys) provided to the Supplier under Clause 10.3.  Such Property shall be handed back to the Council in good working order (allowance shall be made for reasonable wear and tear);

29.1.5 [bookmark: _Ref225302815]assist and co-operate with the Council to ensure an orderly transition of the provision of the Services to the Replacement Supplier and/or the completion of any work in progress as the Council may require; 

29.1.6 return to the Council any sums prepaid in respect of the Goods and Services not provided by the date of expiry or termination (howsoever arising); and

29.1.7 [bookmark: _Ref225302831]promptly provide all information concerning the provision of the Goods and Services which may reasonably be requested by the Council for the purposes of adequately understanding the manner in which the Goods and Services have been provided or for the purpose of allowing the Council or the Replacement Supplier to conduct due diligence.

29.2 If the Supplier fails to comply with Clause 29.1 the Council may recover possession thereof and the Supplier grants a licence to the Council or its appointed agents to enter (for the purposes of such recovery) any premises of the Supplier or its permitted agents or Sub-contractors where any such items may be held.

29.3 Where this Agreement is determined due to the Supplier’s Default, the Supplier shall provide all assistance free of charge.  Otherwise, the Council shall pay the Supplier’s reasonable costs of providing the assistance and the Supplier shall take all reasonable steps to mitigate such costs.

29.4 Save as otherwise expressly provided in the Agreement:

29.4.1 termination or expiry of the Agreement shall be without prejudice to any rights, remedies or obligations accrued under the Agreement prior to termination or expiration and nothing in the Agreement shall prejudice the right of either Party to recover any amount outstanding at the time of such termination or expiry; and

29.4.2 termination or expiry of the Agreement shall not affect the continuing rights, remedies or obligations of the Council or the Supplier under Clauses 16 (Charges, Payment and Recovery of Sums Due), 21 (Audit), 22  (Confidentiality), 23 (Data Protection), 24 (Freedom of Information and Transparency), 26 (Liability), 27 (Insurance), 29 (Consequences of Expiry or Termination), 38 (Governing Law and Jurisdiction) and, without limitation to the foregoing, any other provision of this Agreement which expressly or by implication is to be performed or observed notwithstanding termination or expiry.

30. [bookmark: _Toc308421875][bookmark: _Ref262654569][bookmark: _Ref221682933][bookmark: _Toc308421861][bookmark: _Ref185825411]VARIATION

30.1 [bookmark: _Ref226910824]Subject to the provisions of this Clause 30, the Council may request a variation to the Goods and Services ordered.   Such a change is hereinafter called a "Variation". 

30.2 The Council may request a Variation by completing and sending the Variation form set out in schedule 1 ("the Variation Form") to the Supplier giving sufficient information for the Supplier to assess the extent of the Variation and any additional cost that may be incurred. The Supplier shall respond to a request for a Variation within the time limits specified in the Variation Form. Such time limits shall be reasonable having regard to the nature of the Variation.

30.3 In the event that the Supplier is unable to provide the Variation to the Goods and Services or where the Parties are unable to agree a change to the Charges, the Council may:

30.3.1 agree to continue to perform their obligations under the Agreement without the Variation; or

30.3.2 terminate the Agreement with immediate effect, except where the Supplier has already delivered part or all of the Goods and Services or where the Supplier can show evidence of substantial work being carried out to fulfil its obligations under the Agreement, and in such a case the Parties shall attempt to agree upon a resolution to the matter. Where a resolution cannot be reached, the matter shall be dealt with under the dispute resolution procedure in Clause 39 (Dispute Resolution).

30.4 If the Parties agree the Variation and any variation in the Charges, the Supplier shall carry out such Variation and be bound by the same provisions so far as is applicable, as though such Variation was stated in the Agreement.

31. [bookmark: _Toc308421862][bookmark: _Ref172638520]HEALTH AND SAFETY

31.1 The Supplier shall promptly notify the Council of any health and safety hazards which may arise in connection with the performance of its obligations under the Agreement. The Council shall promptly notify the Supplier of any health and safety hazards which may exist or arise at the Premises and which may affect the Supplier in the performance of its obligations under the Agreement.

31.2 While on the Premises, the Supplier shall comply with any health and safety measures implemented by the Council in respect of Staff and other persons working there.

31.3 The Supplier shall notify the Council immediately in the event of any incident occurring in the performance of its obligations under the Agreement on the Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.

31.4 The Supplier shall comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons working on the Premises in the supply of the Goods and Services under the Agreement.

31.5 The Supplier shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc Act 1974) is made available to the Council on request.

32. [bookmark: _Toc308421870]TRANSFER AND SUB-CONTRACTING

32.1 The Supplier shall not assign, novate, sub-contract (except where the identity of the sub-contractor has been stated in the Tender) or in any other way dispose of the Agreement or any part of it without Approval. 

32.2 The Supplier shall not substitute or remove a Sub-contractor or appoint an additional sub-contractor without the prior written consent of the Council. Notwithstanding any permitted sub-contract in accordance with this Clause 32, the Supplier shall remain responsible for all acts and omissions of its Sub-contractors and the acts and omissions of those employed or engaged by the Sub-contractors as if they were its own.  An obligation on the Supplier to do, or refrain from doing, any act or thing shall include an obligation upon the Supplier to procure that its employees, staff, agents and the Sub-contractors' employees, staff and agents also do, or refrain from doing, such act or thing.

32.3 Sub-contracting any part of the Agreement shall not relieve the Supplier of any obligation or duty attributable to the Supplier under the Agreement.  The Supplier shall supply such information about proposed Sub-contractors as the Council may reasonably require in order to enable the Council to consider whether to grant Approval.

32.4 [bookmark: _Ref172388707]Where the Council has consented to the placing of sub-contracts, copies of each sub-contract shall, at the request of the Council, be sent by the Supplier to the Council as soon as reasonably practicable. 

32.5 [bookmark: _Ref225304982]The Council may, at its sole discretion, require the Supplier to ensure that each Sub-contract shall include: 

32.5.1 [bookmark: _Toc139080122]a right under the Agreements (Rights of Third Parties) Act 1999 for the Council to enforce the terms of that Sub-contract as if it were the Supplier;

32.5.2 [bookmark: _Toc139080123]a provision enabling the Supplier to assign, novate or otherwise transfer any of its rights and/or obligations under the Sub-contract to the Council; 

32.5.3 [bookmark: _Toc139080124]a provision requiring the Sub-contractor to enter into a direct confidentiality agreement with the Council on the same terms as set out in Clause 22 (Confidentiality);

32.5.4 [bookmark: _Toc139080125]a provision requiring the Sub-contractor to comply with protection of data requirements pursuant to Clause  23 (Data Protection);

32.5.5 require the Supplier to pay any undisputed sum due to the relevant sub-contractor within a specified period that does not exceed 30 days from the date the Supplier receives the sub-contractor’s invoice; and

32.5.6 [bookmark: _Toc139080127]a provision restricting the ability of the Sub-contractor to further sub-contract elements of the service provided to the Supplier without first seeking the prior written consent of the Council.

32.6 [bookmark: _Toc139080133][bookmark: _Ref88558765]If the Council is able to obtain from any Sub-contractor or any other third party more favourable commercial terms with respect to the supply of any goods, software or services used by the Supplier in the supply of the Goods and Services, then the Council may:

32.6.1 [bookmark: _Toc139080134]require the Supplier to replace its existing commercial terms with that person with the more favourable commercial terms obtained by the Council in respect of the relevant item. 

32.7 [bookmark: _Toc139080136]If the Council exercises the option pursuant to Clause 32.6, then the Charges shall be reduced by an amount that is agreed in accordance with the Variation Procedure.

32.8 [bookmark: _Ref232253047]The Council may assign, novate or otherwise dispose of its rights and obligations under the Agreement or any part thereof to:

32.8.1 any body established by the Crown or under statute in order substantially to perform any of the functions that had previously been performed by the Council; or

32.8.2 any private sector body which substantially performs the functions of the Council, 

provided that any such assignment, novation or other disposal shall not increase the burden of the Supplier's obligations under the Agreement.

32.9 The Council may disclose to any third party listed in Clause 32.8 above (a “Transferee”) any Confidential Information of the Supplier which relates to the performance of the Supplier's obligations under the Agreement. In such circumstances the Council shall authorise the Transferee to use such Confidential Information only for purposes relating to the performance of the Supplier's obligations under the Agreement and for no other purposes and shall take all reasonable steps to ensure that the Transferee gives a confidentiality undertaking in relation to such Confidential Information.

32.10 For the purposes of Clause 32.8 each Party shall at its own cost and expense carry out, or use all reasonable endeavours to ensure the carrying out of, whatever further actions (including the execution of further documents) the other Party reasonably requires from time to time for the purpose of giving that other Party the full benefit of the provisions of the Agreement.

33. [bookmark: _Toc308421871]FORCE MAJEURE

33.1 [bookmark: _Ref172389947]Neither Party shall be liable to the other Party for any delay in performing, or failure to perform, its obligations under the Agreement (other than a payment of money) to the extent that such delay or failure is a result of Force Majeure. Notwithstanding the foregoing, each Party shall use all reasonable endeavours to continue to perform its obligations under the Agreement for the duration of such Force Majeure. However, if such Force Majeure prevents either Party from performing its material obligations under the Agreement for a period in excess of 6 months, either Party may terminate the Agreement with immediate effect by notice in writing to the other Party.

33.2 Any failure or delay by the Supplier in performing its obligations under the Agreement which results from any failure or delay by an agent, Sub-contractor or supplier shall be regarded as due to Force Majeure only if that agent, Sub-contractor or supplier is itself impeded by Force Majeure from complying with an obligation to the Supplier.

33.3 If either Party becomes aware of a Force Majeure event or occurrence which gives rise to or is likely to give rise to any such failure or delay on its part as described in Clause 33.1 it shall immediately notify the other by the most expeditious method then available and shall inform the other of the period during which it is estimated that such failure or delay shall continue.

33.4 [bookmark: _Ref12608402]If an event of Force Majeure event affects the Goods and/or Services, the Council may direct the Supplier to procure those Goods and/or Services from a third party service provider in which case the Supplier will be liable for payment for the provision of those Goods and/or Services for as long as the delay in performance continues.

33.5 The Supplier will not have the right to any payment from the Council under this Agreement where the Supplier is unable to provide the Goods and Services because of an event of Force Majeure.  

34. [bookmark: _Toc308421877]MISTAKES IN INFORMATION

34.1 The Supplier shall be responsible for the accuracy of all drawings, documentation and information supplied to the Council by the Supplier in connection with the supply of the Goods and Services and shall pay the Council any extra costs occasioned by any discrepancies, errors or omissions therein, except where such mistakes are the fault of the Council. 

35. GENERAL

35.1 A person who is not a Party to the agreement shall have no right to enforce any of its provisions which, expressly or by implication, confer a benefit on him, without the prior written agreement of the Parties. 

35.2 The Agreement cannot be varied except in writing signed by a duly authorised representative of the Parties. 

35.3 The Agreement contains the whole agreement between the Parties and supersedes and replaces any prior written or oral agreements, representations or understandings between them. The Parties confirm that they have not entered into the Agreement on the basis of any representation that is not expressly incorporated into the Agreement. Nothing in this Clause shall exclude liability for fraud or fraudulent misrepresentation.

35.4 Any waiver or relaxation either partly, or wholly of any of the terms and conditions of the Agreement shall be valid only if it is communicated to the other Party in writing and expressly stated to be a waiver.  A waiver of any right or remedy arising from a breach of contract shall not constitute a waiver of any right or remedy arising from any other breach of the Agreement.

35.5 This Agreement shall not constitute or imply any partnership, joint venture, agency, fiduciary relationship or other relationship between the Parties other than the contractual relationship expressly provided for in the Agreement. No Party shall have, nor represent that it has, any authority to make any commitments on the other Parties’ behalf.

35.6 Except as otherwise expressly provided by the Agreement, all remedies available to each Party for breach of the Agreement (whether under the Agreement, statute or common law) are cumulative and may be exercised concurrently or separately, and the exercise of one remedy shall not be deemed an election of such remedy to the exclusion of other remedies. 

35.7 If any provision of the Agreement is prohibited by law or judged by a court to be unlawful, void or unenforceable, the provision shall, to the extent required, be severed from the Agreement and rendered ineffective as far as possible without modifying the remaining provisions of the Agreement, and shall not in any way affect any other circumstances of or the validity or enforcement of the Agreement.

36. [bookmark: _Toc308421882][bookmark: _Ref172388859]NOTICES

36.1 Except as otherwise expressly provided within the Agreement, no notice or other communication from one Party to the other shall have any validity under the Agreement unless made in writing by or on behalf of the Party sending the communication.

36.2 [bookmark: _Ref225305234]Any notice or other communication which is to be given by either Party to the other shall be given by letter (sent by hand, post, registered post or by the recorded delivery service), by facsimile transmission or electronic mail (confirmed by letter). Such letters shall be addressed to the other Party in the manner referred to in Clause 36.3. Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given two (2) Working Days after the day on which the letter was posted, or four (4) hours, in the case of electronic mail or facsimile transmission or sooner where the other Party acknowledges receipt of such letters, facsimile transmission or item of electronic mail.

36.3 [bookmark: _Ref225305212]For the purposes of Clause 36.2, the address, email address or fax number of each Party shall be the address, email address and fax number set out in Schedule 9 (Parties’ Representatives).  

36.4 Either Party may change its address for service by serving a notice in accordance with this Clause.

37. [bookmark: _Toc308421883][bookmark: _Toc295415125][bookmark: _Toc247966646][bookmark: _Toc80022446][bookmark: _Toc77657926][bookmark: _Toc77419582][bookmark: _Toc77399257][bookmark: _Toc77049419][bookmark: _Toc50203800][bookmark: _Ref225258483]LEGISLATIVE CHANGE

37.1 [bookmark: _Ref222562937]The Supplier shall neither be relieved of its obligations under this Agreement nor be entitled to an increase in the Charges as the result of a Change in Law.

38. [bookmark: _Ref231810548]GOVERNING LAW AND JURISDICTION

38.1 The Agreement shall be governed by and interpreted in accordance with the laws of England and Wales and the Parties agree to submit to the exclusive jurisdiction of the English courts any dispute that arises in connection with the Agreement. 

39. DISPUTE RESOLUTION

39.1 Any disputes or differences arising between the Parties in respect of the construction or effect of this agreement, or the rights, duties and liabilities of the Parties hereinunder, or any matter or event connected with or arising out of this agreement shall be resolved by the Parties negotiating in good faith.  

39.2 In the absence of resolution in accordance with Clause 39.1 above the dispute may be referred by this agreement of both Parties to a single mediator to be appointed in accordance with the mediation procedures of the Centre for Effective Dispute Resolution (CEDR) Model Mediation procedure 2001 or such later edition as may be in force from time to time or such other organisation which provides mediation services.  The mediator shall be agreed upon by the Parties.

39.3 All costs of mediation shall be borne equally by the Parties unless otherwise directed by the mediator.

39.4 The submission of either Party to Clause 39.2 above shall not limit their right to commence any proceedings in any court of competent jurisdiction in England and Wales.

This Agreement has been entered into on the date stated at the beginning of it.



		EXECUTED AS A DEED by		

THE CORNWALL COUNCIL

whose Common Seal was hereunto affixed in the presence of:			

 





Authorised Officer:





		























		

		







	




		


EXECUTED AS A DEED by			

[NAME OF COMPANY]	

acting by two directors

		



		

		



Director



Name:







		

		



Director



Name:










Schedule 1

Specification[footnoteRef:1] [1:  The Specification will also include Appendices 3A-K as included with the ITT.] 


Unless otherwise stated all elements of the Specification are to be considered mandatory requirements and failure to meet these requirements may result in your exclusion from the tender process.

1. Introduction/Background

Kresen Kernow will bring together the world’s largest collection of archives, rare books, photographs and recordings about Cornwall in a permanent, purpose-built home. The collections are currently held in three locations: Cornwall Record Office and the Cornish Studies Library (known together as the Archives and Cornish Studies Service or ACSS) and Cornwall & Scilly Historic Environment Record. An architect led Design Team Purcell Miller Tritton LLP, have designed the building to RIBA stage 4; construction is due to begin in 2016 with the archive centre’s proposed opening in 2018.

Alongside a state-of-the-art archive facility, we will be creating two exhibition spaces. The first exhibition space, on the ground floor, will be a flexible space designed in zones to display the breadth of our collections around key interpretation themes, identified during consultation. It should act as a stepping stone to further engagement. This space is designed to feel open, so that visitors can wander between the exhibition, reception, learning and café areas without boundaries. It should be highly engaging and accessible, using a variety of media, aimed at a wide variety of audiences.

The second exhibition space, on the first floor, will be environmentally controlled, enabling us to display more sensitive material and borrow items from national collections. For further information about the building, space allocations and exhibition zones refer to Appendices 3a-j.

It has long been a desire of ACSS to have a proper exhibition space, one which would be suited to hosting rare and delicate manuscripts. To date, the ACSS has held exhibitions at the Cornish Studies Library in Redruth, in a large multi-purpose space which has demonstrated an audience for exhibitions, but has not been suitable for the display of sensitive material. 

The exhibition spaces at Kresen Kernow will be vital to attracting visitors and repeat visits, growing and diversifying the audience for these wonderful collections and creating a vibrant space for the celebration of Cornwall’s rich heritage. An Exhibition Plan was produced during the project’s development stage, in order to present an indicative scheme to support the project’s Round 2 Heritage Lottery Fund submission. The Plan covers the links between the project and exhibition objectives, the exhibition consultation undertaken to date, the inspiration and aspirations for the spaces, and its sustainability and accessibility. The Exhibition Plan will be made available to the successful tenderer.

This project is initially focused on reviewing the Exhibition Plan and designing and installing the exhibition spaces for the opening of Kresen Kernow.  The project also includes the development of a strategic wayfinding scheme for Kresen Kernow, and designing non-statutory signage for the building, ensuring it fits with the aesthetic of the building and exhibition spaces (see Appendix 3k).

The Contract will be delivered in the following two phases:

Phase 1 Services – Design 

Phase 2 Services – Production and Installation

Phase 1 will commence following award of the contract. The commencement of Phase 2 will be conditional and the conditions relating to this are as set out in the Contract. The contract duration will be dependent upon the construction programme for the Kresen Kernow building.         

A draft timetable for the provision of the Goods and Services required is included below but it should be noted that this is indicative only and subject to change.

		Contract and Phase 1 Services commence

		April 2016



		Review Exhibition Plan 

		April/May 2016



		Work with Kresen Kernow teams to develop and agree the general aesthetic and location of exhibition zones and wayfinding

		May-July 2016



		Design the zones and signs 

		August 2016-March 2017



		Anticipated appointment of main construction contractor 

		October 2016



		Gather material and print samples for review

		April 2017



		Consultation and audience testing 

		May/June 2017



		Review and adapt designs after consultation/testing

		July/August 2017



		Prepare detail specifications for production

		August/September 2017



		Anticipated start of Phase 2 supplies and services

		To be confirmed



		Production tender and appointment 

		To be confirmed



		Brief the production supplier and oversee production 

		To be confirmed



		Anticipated building handover and move in date

		April 2018



		Oversee the installation of the exhibition and signage 

		April–September 2018



		Work with the Kresen Kernow Architect-led Design Team, Main Contractor and the Activity Programme Team to resolve any snagging issues and quality management arrangements 

		April–September 2018



		Kresen Kernow and exhibition opening

		October 2018[footnoteRef:2] [2:  It is currently anticipated that the exhibition will be required for opening by no later than 31st October 2018 but the Contract includes provision for extension with an overall longstop date of 30th April 2019.
] 






2. Objectives of the exhibition spaces

• To showcase our collections and Cornish history at the heart of a new public space in Redruth.

• To use original archive documents, digital interactives, display panels and hands-on objects to attract a broader audience.

• To enable visitors to learn about life in Cornwall over thousands of years of Cornish history.

• To inspire visitors to engage further with our collections through activities, volunteering or research.

• To encourage students, school pupils and volunteers to contribute to the Councils exhibitions.

• To promote a broader range of our collections than visitors might usually choose to access.

• To create a strong sense of place and local pride.

• To encourage people to use archives in their own research.

Objectives of the wayfinding scheme

· To inform visitors about the building, services and collections.

· To inspire visitors to engage with all our collections.

· To encourage visitors to explore and feel confident and comfortable using all parts of the building and services.

· To link the two floors and the public and controlled areas of the building.

Hereafter the term ‘exhibition’ will be used to refer to exhibition fixtures and fittings (including overall design work and concepts, ‘furniture’, digital hardware, lighting etc.). The exhibition designers are not expected to write or provide exhibition content (which will be supplied by the Activity Programme Team) although it is anticipated that some of this work would be collaborative.



3. Roles, responsibilities and requirements

There are two key roles:

1. To coordinate the detailed design, production and installation of the exhibition in the allocated spaces, in line with the Kresen Kernow Exhibition Plan, working closely with the Architect-led Design Team and the Activity Programme Team, meeting the delivery programme of the project.

2. To coordinate the detailed design, production and installation of the building’s wayfinding and non-statutory signage scheme.

The two key roles referred to above will apply for both Phase 1 Services and Phase 2 Services.



4. Phase 1 Services

The designers will be responsible for:

· Designing the look of the spaces to fit the specified audiences, display requirements and function of each zone, and the aspiration to create vibrant, accessible and welcoming areas in a large industrial space. We are committed to the concept of the various exhibition zones as described in the Exhibition Plan, but not the current design. The Exhibition Plan will be made available to successful tenderer. A summary of the key concepts from the Exhibition Plan have been provided in Appendix 3f. These designs must be compliant with all relevant legislation, including PD5454:2012 Guide for the Storage and Exhibition of Archival Materials and with the proposed loading limits as stated in Appendix 3g.

· Working with the Activity Programme Team and the Digital Development Team to identify the requirements for digital hardware and design the digital interactives which will interface with the content management system.

· Ensuring that any necessary display lighting and acoustic audio solutions are appropriate to the spaces.

· Ensuring that the design of the exhibition and signage scheme is in keeping with the architectural design of the building, the Kresen Kernow brand and web design by attending and contributing to regular face to face meetings with the Architect-led Design Team, the Main Contractor, the Digital Development Team and the Activity Programme Team, and supplying information as required.

· Ensuring the design of the exhibition equipment, graphics and signage is of a high standard and delivers against the exhibition space, wayfinding and project objectives and the project’s requirements and aspiration for accessibility and inclusion.

· Supporting consultation on the exhibition design and interpretation and wayfinding with target audiences, including the Redruth community, families, young people, schools, Kresen Kernow staff and volunteers and Disability Cornwall.

· Incorporating the use of the Cornish language (Kernewek), in compliance with Cornwall Council’s Cornish Language Policy and Plan (to be made available to the successful tenderer).

· Costing the exhibition spaces and signage and providing sufficiently detailed information for the Quantity Surveyor and other key personnel. Producing pricing documents and installation information for the main contractor / subcontractors, Architect-led Design Team and Activity Programme Team.

· Preparing detailed specification drawings for production, briefing producers and fabricators and coordinating the provision of samples for consultation. Coordinating client sign off on all exhibition materials, signage and other Supplies and Services prior to production.

· Supplying the Kresen Kernow Project Director and Activity Programme Manager with an Implementation Plan and programme illustrating the key activities and sequences for the design, materials, procurement, fabrication, layout/location, installation and quality management arrangements.

· Regularly reviewing the plan/programme and budget costs with the Kresen Kernow Activity Programme Manager and providing updates for any agreed changes.

· Attending and contributing to regular face to face meetings with the Architect-led Design Team, the Main Contractor, the Digital Development Team and the Activity Programme Team, and supplying information as required.





5. Phase 2 Services

· Supplying the Kresen Kernow Project Director and Activity Programme Manager with an Implementation Plan and programme illustrating the key activities and sequences for the procurement, fabrication, layout/location, installation and quality management arrangements.

· Working with the Activity Programme Team and the Digital Development Team to support the procurement of the required digital hardware and interactives.

· Coordinating the procurement, delivery and installation of the exhibition and signage, on time and on budget, working closely with the Architect-led Design Team, Activity Programme Team and main contractor / sub-contractors as required. Testing and rectifying any defects as required.

· Regularly reviewing the plan/programme and budget costs with the Kresen Kernow Activity Programme Manager and providing updates for any agreed changes.

· Attending and contributing to regular face to face meetings with the Architect-led Design Team, the Main Contractor, the Digital Development Team and the Activity Programme Team, and supplying information as required.






Schedule 2

Implementation Plan

The Implementation Plan as at the Commencement Date is set out below[footnoteRef:3]:  [3:  An agreed initial Implementation Plan will be inserted following award of the contract. This will be based on the Supplier’s draft Implementation Plan submitted as part of its Tender, together with any changes required by the Council. As set out in the contract conditions Phase 2 Services will commence following the Phase 2 Services Commencement Date and the Completion Date will depend upon the appointment of the Main Contractor and the construction programme for the Building] 




		Milestone

		Deliverables

(bulleted list showing all Deliverables (and associated tasks) required for each Milestone)

		Duration

(Working Days)

		Milestone Date

		Council Responsibilities (if applicable)



		

		

		

		

		








Schedule 3

Not used





Schedule 4

Payment Schedule

[Tenderer’s price submission to be inserted this will set out the Maximum Guaranteed Price for Phase 1 Services and Phase 2 Services.]



Payment Plan for Charges relating to Phase 1 Services

1. Payment shall be made quarterly in arrears following submission of invoices with such supporting information as is reasonably required by the Council to evidence the number of hours delivered by the Supplier this is subject to the sums being payable in instalments being a maximum of 50 percent of the Charges relating to Phase 1 Services.



2. The balance of the Charges relating to the Phase 1 Services shall be payable within twenty (20) Working Days of the Supplier issuing an invoice following the issue by the Council of a Satisfaction Certificate in respect of the completion of the Phase 1 Services.



Payment Plan for Charges relating to Phase 2 Services  

1. Payment shall be made quarterly in arrears following submission of invoices with such supporting information as is reasonably required by the Council to evidence the number of hours or number of units delivered by the Supplier this is subject to the sums being payable in instalments being a maximum of 50 percent of the Charges relating to Phase 2 Services.



2. The balance of the Charges relating to the Phase 2 Services shall be payable within twenty (20) Working Days of the Supplier issuing an invoice following the issue by the Council of a Satisfaction Certificate in respect of the Delivery of the Goods and Services.








Schedule 5

Supplier’s Tender

[Tenderer’s tender to be inserted.]




Schedule 6

Not used

Schedule 7

Not used




Schedule 8

Not used




Schedule 9

Parties’ representatives



Council Representative

Name:

Address:



Telephone:

Email:



Project Manager



Name:

Address:



Telephone:

Email:
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THE CORNWALL COUNCIL 


and


[PARENT COMPANY]


PARENT COMPANY GUARANTEE


Relating to an Agreement for Exhibition Design and Fit Out and Wayfinding 

 At Kresen Kernow, Redruth, Cornwall

Cornwall Council


New County Hall


Treyew Road


Truro


Cornwall


TR1 3AY


Ref: MP/045779

THIS  DEED is dated the

day of





20[  ]

Parties


(1) [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](“the Guarantor”)

(2) THE CORNWALL COUNCIL of New County Hall, Treyew Road, Truro, Cornwall TR1 3AY (“the Employer”)

Background


(A) By an agreement in writing dated [DATE] (‘the Contract’) and made between the Employer and [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (‘the Supplier’), the Supplier agreed to provide the Goods and Services as defined in the Contract at Kresen Kernow, Old Brewery Quarter, Redruth Cornwall (Exhibition Services).


(B) The Guarantor (the [immediate OR ultimate] parent company of the Supplier) has agreed to guarantee the Supplier's due performance of its duties or obligations under the Contract.


Agreed terms


1. Interpretation


The following definitions and rules of interpretation apply in this deed.


1.1 Definitions:


Business Day: a day other than a Saturday, Sunday or public holiday in [England] when banks in London are open for business.


Insolvency Event: a party suffers an insolvency event if:


(a) it suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986;


(b) it commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors other than for the sole purpose of a scheme for a solvent amalgamation with one or more other companies or a solvent reconstruction;


(c) a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with its winding up other than for the sole purpose of a scheme for a solvent amalgamation with one or more other companies or a solvent reconstruction;


(d) an application is made to court, or an order is made, for the appointment of an administrator, or if a notice of intention to appoint an administrator is given or if an administrator is appointed, over it;


(e) the holder of a qualifying floating charge over its assets has become entitled to appoint or has appointed an administrative receiver;


(f) a person becomes entitled to appoint a receiver over its assets or a receiver is appointed over its assets;


(g) a creditor or encumbrancer of it attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of its assets and such attachment or process is not discharged within 14 days;


(h) any event occurs, or proceeding is taken, with respect to it in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in (a) to (g) (inclusive); or


(i) it suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business.


1.2 Clause headings shall not affect the interpretation of this deed.


1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) [and that person's personal representatives, successors and permitted assigns].


1.4 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.


1.5 Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.


1.6 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.


1.7 A reference to any party shall include that party's personal representatives, successors and permitted assigns.


1.8 A reference to a statute or statutory provision is a reference to it as [amended, extended or re-enacted from time to time OR it is in force as at the date of this deed]. 


1.9 A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.


1.10 Any obligation on a party not to do something includes an obligation not to agree that thing to be done.


1.11 A reference to writing or written includes fax but not e-mail.


1.12 Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.

1.13 A reference to this deed or to any other deed, agreement or document referred to in this deed is a reference to this deed or such other deed, agreement or document as varied or novated (in each case, other than in breach of the provisions of this deed) from time to time.

1.14 References to clauses are to the clauses of this deed.


1.15 Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.


2. Guarantee and indemnity


2.1 The Guarantor guarantees the due and punctual performance by the Supplier of the Supplier's duties and obligations to the Employer under the Contract.


2.2 If the Supplier fails to observe or perform any of its duties or obligations to the Employer under the Contract, or if the Supplier fails to pay any sum, loss, debt, damage, interest, cost or expense due from the Supplier to the Employer under or in connection with the Contract, the Guarantor (as a separate and independent obligation and liability from its obligations and liabilities under clause 2.1) shall indemnify the Employer against all loss, debt, damage, interest, cost and expense incurred by the Employer by reason of such failure or non-payment and shall, on first written demand, pay to the Employer, without any deduction or set-off, the amount of that loss, debt, damage, interest, cost and expense.


2.3 If the Supplier suffers an Insolvency Event or if the Employer terminates the Supplier's employment under the Contract under clause 28.2 of the Contract, the Guarantor shall indemnify the Employer against all loss, debt, damage, interest, cost and expense incurred by the Employer by reason of such Insolvency Event or termination and shall, on first written demand, pay to the Employer without any deduction or set-off the amount of that loss, debt, damage, interest, cost and expense.


3. Amendments to the Contract 


The Contract may be modified, amended or supplemented in any way without the Guarantor's consent. The Guarantor's liability under this deed (which includes the Supplier's duties, obligations and liabilities under the Contract as modified, amended or supplemented) shall not be affected by:


(a) any such modification, amendment or supplement; or


(b) any invalidity, avoidance or termination of the Contract; or


(c) any waiver, concession, allowance of time, compromise or forbearance given to, or made with, the Supplier. The terms of this deed shall apply to the terms of any such compromise as they apply to the Contract.


4. Employer does not have to pursue Supplier

The Employer does not have to pursue any remedy against the Supplier before proceeding against the Guarantor under this deed.


5. Insolvency of Supplier

Without affecting clause 2.3, if the Supplier suffers an Insolvency Event that shall not affect or reduce the Guarantor's liability under this deed.


6. Priority of claims against the Supplier

As long as any liability incurred by the Supplier to the Employer guaranteed under this deed remains unsatisfied, the Guarantor shall not, in respect of any payment made or liability arising under this deed, effect (or try to effect) any recovery from the Supplier, whether by receipt of money, set-off, proof of debt, enforcement of security or otherwise.


7. Limit of liability


The Employer may not recover any more under this deed in respect of any matter than the Employer would be entitled to recover from the Supplier in respect of that matter, net of any set off. The Employer may not start proceedings against the Guarantor under this deed in respect of any claim if any proceedings against the Supplier in respect of that claim would be statute-barred.


8. Assignment


8.1 The Employer may assign or charge the benefit of this deed to any person to whom the Employer lawfully assigns or charges the benefit of the Contract.


8.2 The Guarantor and the Supplier may not assign or charge the benefit of this deed without the Employer's written consent.


8.3 The Employer shall notify the Guarantor of any assignment. If the Employer fails to do this, the assignment shall still be valid.


8.4 The Guarantor shall not contend that any person to whom the benefit of this deed is assigned under clause 8.1 may not recover any sum under this deed because that person is an assignee and not a named party to this deed.


9. Notices 


9.1 For the purposes of this clause, but subject to clause 9.7, notice includes any other communication.

9.2 A notice given to a party under or in connection with this deed:


(a) shall be in writing and in English;


(b) shall be signed by or on behalf of the party giving it;


(c) shall be sent to the party for the attention of the contact and at the address[, fax or DX number] listed in clause 9.3;


(d) [shall OR may] be sent by a method listed in clause 9.5; and


(e) [unless proved otherwise] is deemed received as set out in clause 9.5 if prepared and sent in accordance with this clause.


9.3 The parties' addresses and contacts are as set out in this table: 


		Party

		Contact

		Address

		Fax number

		DX number



		Guarantor

		[POSITION OF CONTACT]

		[ADDRESS]

		[FAX NUMBER]

		[DX NUMBER]



		Employer

		[POSITION OF CONTACT]

		[ADDRESS]

		[FAX NUMBER]

		[DX NUMBER]





9.4 A party may change its details given in the table in clause 9.3 by giving notice, the change taking effect for the party notified of the change at [9.00 am] on the later of: 


(a) the date, if any, specified in the notice as the effective date for the change; or  


(b) the date [five] Business Days after deemed receipt of the notice. 


9.5 This table sets out: 


(a) delivery methods for sending a notice to a party under this deed; and  


(b) for each delivery method, the corresponding delivery date and time when delivery of the notice is deemed to have taken place provided that all other requirements in this clause have been satisfied and subject to the provisions in clause 9.6: 


		Delivery method

		Delivery date and time



		Delivery by hand.

		At the time the notice is left at the address.



		Pre-paid first class recorded delivery post or other next working day delivery service providing proof of postage. 

		9.00 am on the second Business Day after posting.



		Pre-paid airmail providing proof of postage.

		9.00 am on the fifth Business Day after posting.






		Fax.

		At the time of transmission.



		Document exchange (DX).

		[9.00 am] on the [second] Business Day after being put into the DX.





9.6 For the purpose of clause 9.5 and calculating deemed receipt: 


(a) all references to time are to local time in the place of deemed receipt; and


(b) if deemed receipt would occur in the place of deemed receipt on a Saturday or Sunday or a public holiday when banks are not open for business, deemed receipt is deemed to take place at 9.00 am on the day when business next starts in the place of receipt. 


9.7 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.


9.8 A notice given under this deed is not valid if sent by e-mail.


10. Third party rights


No one other than a party to this deed, their successors and permitted assignees, shall have any right to enforce any of its terms.


11. Governing law and jurisdiction


11.1 This deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England.


11.2 Each party irrevocably agrees that the courts of England shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this deed or its subject matter or formation (including non-contractual disputes or claims).


IN WITNESS of which the Parties have caused this document to be duly executed as a Deed on the day and year first above written.


EXECUTED as a Deed by the 

)


THE CORNWALL COUNCIL whose 
)


common seal was hereunto 


)


affixed in the presence of: 


)


Authorised Officer ………………………………………


Executed as a deed by 


)


[GUARANTOR] by:


)

............................................................







DIRECTOR

............................................................
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