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1 INTRODUCTION
1.1 
Purpose

Hackney Learning Trust (HLT), the education department of London Borough of Hackney, wishes to appoint an experienced provider to set up and host an online back-ups solution for a number of our schools. This brief sets out the background to this project, its aims, requirements, timescales and management arrangements.  
The contract will commence in April 2016 with a contract length of 2 years.

The purpose of this document is to describe the requirements for the online backup solution.

1.2
Background

Hackney Learning Trust provides education authority services to over 80 schools, children’s centres and settings in the London Borough of Hackney and surrounding areas.

As part of the role of the IT Services department, there is a service that we provide called Online Backups where we remotely backup the servers of a school to our provider. This removes the need for tapes and human intervention at the schools reducing costs, errors and missed backups.

The backups should be done automatically utilising the internet connection from the school to the provider and will update data as and when it changes on the school server. There should be the option to seed data to the provider to speed upload by sending an encrypted hard drive to the provider.

HLT ICT Services can adjust the selection of data that is uploaded and there is also a retention period of around 45 days where we can retrieve data from any of those 45 days. This time period should be adjustable and should be able to be applied to any number of servers. If mass data retrieval is needed, we should be able to request this from the provider.

HLT ICT have provided this service to schools for the last few years and the current contract is due to expire in April. 

An online back-up service is required to reduce the risk of data loss as it doesn’t rely on human involvement i.e. changing the server tapes daily and storing them off-site which has been the case historically. An online system automatically downloads the data to a secure location and it is possible to retrieve data within 45 days if necessary.  We offer this service to schools because there have been issues with schools losing data in past e.g. due to flooding and fire.  By having an online service in place that is overseen by ICT, it is possible for the HLT to obtain instant access to any lost data. 

The majority of primary schools and children’s centres in Hackney buy in to this service; secondary schools tend to provide this service themselves as they have own IT departments.  
1.3   Scope

In scope
The following areas are in scope for online backups: 

· Hackney Secondary Schools

· Hackney Primary Schools

· Hackney Children’s Centres

Number of sites, servers and data
· Approximately 55 customers currently

· Approximately 100 servers currently

· Approximately 45TB of data (uncompressed) – this value is above our current usage but gives room for growth over the next year.
Data
The data currently residing on the servers of our customers consists of the following:

· Office files (Microsoft Word, Excel, PowerPoint files)

· Image files (bitmaps, jpegs, etc)

· Video files (avi, mp4 etc)

· SQL databases (Access control systems, Capita SIMS databases, School Cash Office databases)


2.1
General Tendering Information  

These instructions are designed to ensure that all tenders are given equal and fair consideration.  It is important therefore that you provide all information asked for in the format and order specified.  If you have any doubt as to what is required or will have difficulty in providing the information requested, please contact the Project Manager, Prempal Birdi, at prempal.birdi@learningtrust.co.uk.
Tenders shall be submitted in accordance with these instructions.  This Invitation to Tender does not constitute an offer and the Council does not undertake to accept any Tender. The Council reserves the right to accept a Tender in part, rather than in full.

2.2
Confidential Nature of Tender Documentation

Documentation in relation to this Invitation to Tender and any Tenders received by the Council in response to it shall be treated as private and confidential save where the disclosure is required by law.

Tenderers shall not:

· Disclose that they have been invited to tender;

· Discuss the Tender they intend to make;

· Release any information relating to the Tender that they intend to make, other than with professional advisers who need to be consulted with regards to the preparation of the Tender;

· Canvass for the acceptance of their Tender with any other Tenderer, Member of the Council or Officer of the Council.
If a Tenderer does not observe these points, the Council will reject their tender and may decide not to invite the Tenderer to tender for future work.

2.3
Freedom of Information Act 2000 and the Environmental Information Regulations 2004

2.3.1
The Council is a public authority under the Freedom of Information Act 2000 and the Environmental Information Regulations 2004 (the Information Legislation). Under the Information Legislation members of the public or any interested party may make a request for information held by Hackney at the time of the request.

2.3.2
Hackney will consider the disclosure of any information, including pricing information (for both successful and unsuccessful Tenderers), subject to the exemptions / exceptions under the Information Legislation. Tenderers should be aware that attaching a blanket label of "private and confidential" or "commercial in confidence" to their proposal may not exempt / except the proposal from disclosure under the Information Legislation.
2.3.3
If a Tenderer considers that all or any part of its proposal and/or any specific information contained therein constitute a “trade secret”, or that information contained therein is commercially sensitive information disclosure of which would be likely to prejudice the commercial interests of any party, or believes that a duty of confidentiality applies or otherwise considers that such documents and/or information falls within any other exemption or exception set out in the Information Legislation, the Tenderer should:-
(a) 
attach information it considers to be commercially sensitive e.g. costing or a trade secret in a separate schedule marked ‘commercially sensitive information’ or ‘trade secret’ and include a time limit for the sensitivity of the information; and
(b) 
in respect of such schedule and/or specific information, identify the particular exemption/exception that the Tenderer claims applies in the particular circumstances. Tenderers should do so in full knowledge of the relevant terms of the Secretary of State’s Code of Practice (the Code) under Section 45 of the Freedom of Information Act 2000, on the handling of requests under the Freedom of Information Act 2000. This will enable Tenderers to make such claims based on reasons that address the requirements of the Code. 
2.3.4 Tenderers should be aware that, even when they have scheduled or identified relevant documents and/or information and claimed exemption, Hackney have complete discretion in deciding whether such documents and/or information should be disclosed under the Information Legislation.
2.4
Disqualification

Tenderers should note that in the event of the below points arising, the Council will be entitled to disqualify the relevant Tenderer(s):

· any breach of the requirements of this Invitation to Tender, the Form of Tender or the Tendering Certificate to be provided as part of a tender;
· the commission of any offence under the Bribery Act 2010 (or under any other legislation or at common law in respect of fraudulent acts) by a Tender or anyone employed by it or acting on its behalf (whether such breach or offence is with or without the knowledge of the Tenderer); or 
· the giving of, or offering to give, any fee, reward or other consideration of any kind as an inducement for doing or not doing any act (or for showing or not showing favour or disfavour) to any person in connection with this procurement process.

2.5
Conflicts of Interest

It is the responsibility of Tenderers to ensure that there are no actual or potential conflicts of interest involved in their commission. The Project Manager must be notified as soon as any actual or potential conflicts of interest arise during the commission.  Failure to comply may result in termination of the contract. 

2.6
Conditions

The London Borough of Hackney is not liable by way of contract, for any work undertaken or cost incurred by any respondent in connection with the preparation, submission or assessment of any tender.  The Tenderer is responsible for independently checking and satisfying himself/herself of the accuracy of the information provided in this brief.

The London Borough of Hackney reserves the right to retain all submission material, including that prepared for presentation purposes, and display or otherwise utilise the material as it may consider appropriate, at no cost to them.

2.7
Tender Response 
Tender responses must include the following documents:
· 4.1 Tender Responses
· Pricing Schedule (Appendix A)

· Signed and completed Form of Tender (Appendix B)
· Signed and completed Non-Collusive Tendering Certificate (Appendix C)
· Signed confirmation of acceptance of Terms & Conditions (Appendix D)
· 2 years’ Financial Accounts
Tenderers shall supply 2 hard copies of their Tender in addition to an electronic copy in memory stick format.  Please note that electronic copies sent by e-mail will not be accepted.

Tenders shall be delivered to the Council in a sealed envelope or other container which does not bear any words, mark or device which identifies the Tenderer. You should use the address label provided at Appendix E.
Tenders must be delivered by no later than noon, 4th April 2016.
It is the Tenderer’s responsibility to ensure that their Tender arrives in accordance with the instructions above. Tenders received after the date and time for delivery will not be considered.
2.8
Clarification Questions

Should any Tenderer wish to clarify the interpretation of any part of the requirement, they may submit any clarification questions by email up until 12 noon, 30th March 2016. Questions should be emailed to the Project Manager, Prempal Birdi, at prempal.birdi@learningtrust.co.uk. The Project Manager shall endeavour to respond within 2 working days.  Where the clarification is beneficial to all Tenderers, both the question and response will be sent to other Tenderers anonymously.

2.9
Contract Award/Acceptance of Tender

At the conclusion of the evaluation process and subject to the provisos contained in these instructions, the Council will decide to whom the Contract will be awarded and the successful Tenderer will be expected to enter into a formal agreement. The Council’s letter of acceptance together with the documents stated in paragraph 2.7 above and all other documents jointly agreed by the Council and the Tenderer as being included, will form the Contract between the successful Tenderer and the Council.

Acceptance of the Tender shall only be signified in writing under the hand of the Director of Hackney Learning Trust and no other purported method of acceptance (i.e. telephone call, correspondence from any other officer or site possession) shall be binding on the Council.   In addition any action on the part of the successful Tenderer shall be of no contractual effect and not binding on the Council without an acceptance letter under the hand of the said officer being issued to the Tenderer.

2.10
Evaluation Criteria

The final contract award will be to the Most Economically Advantageous Tender (MEAT).   The tender evaluation criteria will be based on Quality and Price which has been specified and weighted below:
	Criteria
	Key Aspects
	Weighting

	Ability to meet Requirements
	Ability to meet all of the requirements of the specification
	Pass/Fail

	Quality of Technical Solution
	Capability to meet requirements and quality of proposed solution

 
	40%

	Project Delivery and Experience
	- Qualifications and experience of the project lead and delivery team (2.5%)

- Approach to the project, how you will set up and support the project based on previous experience (2.5%)

- Outline of planned approach with proposed timelines and allocated resources (2.5%)

- Provision of at least 2 references from other customers with similar requirements (2.5%)
	10%

	Cost
	Cost will be scored on the basis that the cheapest tender will score the highest.  Other bids will be scored in relation to how their price compares with the cheapest tender.  
	50%

	Financial Accounts


	
	(Pass/Fail)


2.11
Tender Response Scoring 

The following scoring mechanism will be used to score the qualitative responses:
	Score Band
	Rationale
	General Description

	0
	Response contains insufficient information to make a judgement, or is otherwise wholly unsatisfactory
	Wholly unsatisfactory

	1
	Response contains significant omissions, weaknesses or concerns, or is otherwise unsatisfactory
	Unsatisfactory

	2
	Response contains some omissions, weaknesses or concerns
	Cause for concern

	3
	Response indicates acceptable confirmation, experience or credibility
	Acceptable

	4
	Response indicates significant and appropriate experience or credibility
	Very Good

	5
	Response indicates significant and appropriate experience or credibility and excellent past performance
	Outstanding


 In order to ensure that the successful Tenderer has met minimum quality standards, any Tenderer whose score includes two or more answers that are awarded a score of 2 or less, or any awarded of a score of 0, will be deemed to have failed minimum quality standards and will be deselected from the tender process.

The overall pricing score will be determined by the price provided in the costed example of services table in Appendix A.

Pricing is worth 50% of the overall marks and shall be scored on the basis that the cheapest bid will score the highest.  Other bids will be scored in relation to how their price compares with the cheapest bid.  
Please see below an example to illustrate how the pricing evaluation works based on the price being weighted at 50% in the evaluation criteria: 

	
	Bid A
	Bid B
	Bid C
	Bid D

	Cost
	15,849
	17,094
	25,497
	31,246

	Score
	50%
	46.4%
	31.1%
	25.4%


A = 15,849 and gets 50%

B divided by A = X     17,094

                                 [image: image1.png]




          = 1.0785

                                  15,849

Proportional score        50      

                                  [image: image2.png]




          = 46.4%

                                  1.0785

2.12   Indicative Procurement Timetable

 The following table shows the key milestones for the project:

	Key Milestones

	Contracts Finder Advert placed / Invitation to Tender available
	By 16th March 2016

	Closing date for tender submissions
	Midday 4th April 2016

	Tender Evaluation
	By 8th April 2016

	Contract Award Report approved
	By 11th April 2016

	Contract start
	14th April 2016



Tenders must be able to meet ALL of the following essential criteria:

	Number
	Essential Requirement

	R01
	Easily scalable capacity for around 45TB of data (uncompressed)



	R02
	Solution to include compression



	R03
	Solution to ideally include de-duplication to ideally reduce the 45TB to a lower value



	R04
	Please provide compression and de-duplication examples



	R05
	Data consists of the following :

· Office files (Word, Excel, PowerPoint)

· Image files (Bitmaps, JPEGs etc)

· Video files (AVI, MP4 etc)

· SQL databases (SIMS databases, School Cash Office, Access control systems etc)



	R06
	Flexibility on number of clients to backup (no license constraints); this could be 10 clients at 1000GB or 100 clients at 100GB for example.



	R07
	Encrypted backups throughout from source to transmission to storage



	R08
	Encryption to be a minimum of 256 bit AES



	R09
	Solution to be software only solution – no hardware onsite at clients



	R10
	UK Datacentres only and ideally around London – reason is close proximity to sites if data needs to be couriered in case of emergency



	R11
	UK Datacentres to utilise multiple connections to the Internet to provide resilient connectivity



	R12
	Data to be backed up in multiple UK Datacentres to ensure availability regardless of issues with electricity, network connectivity or security



	R13
	UK Datacentres to have minimum of N+1 power redundancy with backup generators as well for continuous use



	R14
	UK Datacentres to have physical security features in place to include as minimum such items as :

· 24 x 7 x 365 security

· CCTV cameras with detailed logs

· Access control

· Separate shipping and receiving area



	R15
	UK Datacentres to have fire suppression systems in place



	R16
	Seed data – ability to courier seeded data on an encrypted drive for any site with slow internet connection



	R17
	Restoration data – ability to have full data couriered in the event of an emergency so not reliant of internet restoration



	R18
	Set price for modular growth or pay on usage service.



	R19
	Customisable data retention period for different types of data; 7 days for system state and 60 days for SQL Backups for example.



	R20
	Ability to handle :

	
	· SQL backups

	
	· System State backups

	
	· File and Folder backups



	R21
	Ability to secure client application with a password on a client’s server to restrict access



	R22
	Centralised cloud management system with comprehensive event management.



	R23
	Ability to exclude file types from backup selection.



	R24
	Ability to restore files and folders on the fly from centralised management console



	R25
	Comprehensive and centralised reporting covering usage breakdowns by sites, data sets and file types, file sizes, file ages, demand projections, demand modelling of retention period changes.



	R26
	Solution and company meet a minimum of ISO/IEC 27001:2005 standards for Information Security Management



	R27
	Solution and company meet a minimum of ISO/IEC 9001:2008 standards for Quality Management



	R28
	Provide details of solution’s Service Level Agreements :

· Does the solution have any timescales for resolutions to any problems?

· Time to switch to another data centre?

· Does the solution have any money back guarantees against any problems?



	R29
	Solution to have sufficient warranties to minimise any risks to Hackney Learning Trust and the data that we will be storing on said solution



	R30
	Solution to be a Capita SIMS accredited solution



	R31
	Provide details of your uptime guarantees

· Are they financially backed?

· Do you have guaranteed fix times?



	R32
	Solution to provide support for virtualised solutions including :

· Microsoft Hyper V

· Vmware



	R33
	The solution must comply with the Data Protection Act 1998 and prevent data sharing without consent.  The provider must not have access to data in raw form and must act wholly as the data processor under DPA 1998.  The school shall remain as the data controller.



	R34
	Provide references for existing customers



	RM35
	Please self-certify whether you already have, or can commit to obtain, prior to the commencement of the contract, the minimum levels of insurance cover indicated below:

Employer’s (Compulsory) Liability Insurance  = £5M
Public Liability Insurance = £2M
Professional Indemnity Insurance = £2M


	RM36 
	Payments shall be made to the provider on a quarterly basis. If the estimated data volume is exceeded, any additional sum owed will be paid in the 4th quarterly instalment of each year. Bidders may submit a proposed payment plan with their tender submission.




4     RESPONSE TO TENDER
4.1
Tender Responses

Responses must include:

A. Price - A completed pricing schedule (Appendix A) 

B. Financial Accounts - The Hackney Learning Trust will require your company’s finalised accounts for the previous two years in order to undertake a financial review.  Please submit:

· Balance sheet

· Profit and Loss Account/Cost of sales

· Full notes to Accounts

· Directors/Auditors report (where applicable)



 

Where finalised accounts are not available (for example if you are a sole trader, please provide your accounts including a balance sheet, profit and loss account and cost of sales).

C. Quality of Technical Solution 

1. Please provide confirmation that you can meet all of the requirements listed in the specification.

2. Please respond to each requirement listed in Section 3

3. What support arrangements will you put in place post implementation?

4. Please ensure that full details of your proposed technical solution for online backup solution are provided.

D. Project Delivery and Experience

1. Please detail your relevant experience, giving at least 2 examples of projects of a similar type and scale, providing evidence of successful roll-out. You must provide references with contact details for each example.  

2. Please detail your ability to set up and support the project and overcome any potential obstacles to the programme roll-out.

3. Outline the organisation and management structure of this project, detailing the qualifications and experience of the Project Manager and delivery team.
E. Signed and completed Form of Tender (Appendix B)

F.  Signed and completed Non-Collusive Tendering Certificate (Appendix C)

G. Signed acceptance of Terms & Conditions (Appendix D)
Appendix A

Pricing Schedule

a. Please complete the Pricing Schedule and Costed Example tables below.

b. Please provide pricing based on the assumption that 45TB of uncompressed data will be required in Year 1 and 50TB will be required in Year 2.  These are the anticipated data storage requirements. Since the actual data requirements may vary according to the needs of schools in any one year, the pricing schedule allows for a cost per extra 1TB required to be inserted.  If the actual data used in either year exceeds the anticipated volumes, the price paid can then be varied accordingly to reflect the actual TB used in each year.  At the end of Year 1, the amount of data will be reviewed and a more accurate estimate of the data required in Year 2 will be provided.

c. Costs must include maintenance, any support costs, training of HLT engineers, software costs, for seeding data from the current 99 servers.  Please breakdown any other additional costs. Any costs which have not been identified in the pricing schedule will not be payable.
d. The fees and rates quoted shall be the fully inclusive value of the work, excluding VAT and including all costs and expenses together with all general risks, liabilities and obligations set out in, or implied necessary to comply with, the Invitation to Tender, the conditions of the Contract, the specification of requirements, all schedules and appendices thereto and all other documents forming part of the Contract.

e. Please ensure that you have set out any assumptions underlying these costs on a separate sheet(s) attached to this form.  

f. Agree that this Tender shall constitute an irrevocable, unconditional offer which may not be withdrawn for a period of six (6) months from the date of this Tender.

g. All prices must be in £ GBP.

h. Payment terms – payments shall be made to the provider on a quarterly basis. If the estimated data volume is exceeded, any additional sum owed will be paid in the 4th quarterly instalment of each year.

A. Pricing Schedule

	Services Required
	Cost (please state unit value where appropriate)

	Year 1

	Provision of service / set-up based on 45TB of uncompressed data
	£

	Annual maintenance and support cost
	£

	Training of HLT engineers
	£

	Software 
	£

	Seeding data from the current 99 servers
	£

	Price per additional 1TB required
	£

	Any other fees (please specify)
	£

	Total
	£

	Year 2

	Provision of service / set-up based on 50TB of uncompressed data
	£

	Annual maintenance and support cost
	£

	Training of HLT engineers
	£

	Software
	£

	Seeding data from the current 99 servers
	£

	Price per additional 1TB required
	£

	Any other fees (please specify)
	£

	Total
	£

	Other Services

	File restore 


	£

	Server recovery


	£

	An additional server added to solution


	£

	Data seed (per site) for faster upload to backup platform


	£

	Data re-seed/collection (per incident)


	£

	Data continuity specialist day rate 
	£


	Archiving of de-commissioned server


	£

	Archived data / server retrieval 


	£


B. COSTED EXAMPLE OF SERVICES

Please also complete the costed example of services table below which will be used to compare bids and to determine the overall pricing score: 

The rates provided in the costed example table should show parity with the Pricing Schedule in Table A above.

	Item
	Cost (please state unit value where appropriate)

	Total cost for Year 1 based on an estimated requirement of 45TB of uncompressed data 
	£

	Total cost for Year 2 based on an estimated requirement of 50TB of uncompressed data
	£

	10 x file restores 
	£

	2 x server recoveries


	£

	10 x additional servers added to solution


	£

	10 x Data seed for faster upload to backup platform

	£

	2 x data re-seed/collection incidences


	£

	10 x archiving of de-commissioned server


	£

	1 x archived data / server retrieval 


	£

	TOTAL COST (ex VAT)
	£


Appendix B
Form of Tender
Tenderers are required to express their tender in the following terms:

“To the Council of the London Borough of Hackney”

Re: Online Back-Ups Solution
Having carefully examined and considered the Invitation to Tender including, without limitation, the Specification of Requirements, the Instructions for Tendering and the contract terms and conditions, and in consideration of the Council considering this tender, we:

· Offer to or carry out the work required to meet the Specification of Requirements and to enter an agreement with the Council in the form of the contract terms and conditions for the price specified in the attached Pricing Schedule.

· Confirm that we are able to provide the goods and services required to meet the Specification of requirements.

· Confirm that, if our Tender is accepted, we will upon demand: 

· Produce evidence that the relevant insurances and compliance certificates with relevant legislation and policy are held and are in force and 

· Execute and deliver the necessary contract documents to the Council.

· Agree that this Tender shall constitute an irrevocable, unconditional offer which may not be withdrawn for a period of six (6) months from the date of this Tender.
· Agree that unless and until contract documents are executed and mutually delivered between the Council and ourselves, this Tender, together with the Council’s written acceptance of it, shall constitute a binding contract between us and the Council.

We understand that the Council is not bound to accept any Tender that it receives.

Signed for the Tenderer: …………………………………………..

Name: ………………………………………………………………….

Title: ……………………………………………………………………

Company: …………………………………………………………….

Date: …………………………………………………………………..
Appendix C
Non-Collusive Tendering Certificate
Tenderers are required to certify their Tender in the following terms (the certificate should be signed by the same individual(s) who signed the Form of Tender):

To the Council of the London Borough of Hackney 
Re: Online Back-Ups Solution

I/We certify that this is a bona fide tender, intended to be competitive and that I/we have not (either personally or by anyone acting on my/our behalf):

·  Fixed the amount of the Tender (or the rate or prices quoted) by agreement with any other person, company or organisation.

·  Communicated to anyone, other than Hackney Council, the amount or approximate amount or terms of my/our tender (other than in confidence in order to obtain quotations, professional advice or insurance necessary for the preparation of the Tender).

·  Entered into any agreement or arrangement with any other person, company or organisation that they shall refrain from tendering or as to the amount of or terms of any Tender to be submitted by them.

·  Canvassed or solicited any Council Member, Council Officer, employee or agent of the Council in connection with the award of this or any other contract with or Tender to the London Borough of Hackney.

·  Offered, given or agreed to give any inducement or reward in respect of this Tender or any other contract with the London Borough of Hackney.


Signed for the Tenderer: ……………………………………………


Name:……………………………………………………………………


Title……………………………………………………………………..


Company:……………………………………………………………….  


Date:……………………………………………………………………... 

Appendix D
Terms & Conditions

[image: image3.emf]Standard services 

agreement.updated.doc


Tenderers are required to indicate that they accept the Council’s Terms and Conditions. Tenderers should note that any significant or material contract clause changes that are made after the release of the tender may not accord with procurement law and will not be permitted. If a Tenderer’s submission contains or suggests Conditions of Contract which are materially different to those contained in this Invitation to Tender their submission may be deemed to be non-compliant.

Please read and sign your acceptance of this below:

“To the London Borough of Hackney”
Re: Online Back-Ups Solution Contract Terms and Conditions
We accept the Council’s terms and conditions as attached to this Invitation to Tender above.

Signed for the Tenderer: 

Name:……………………………………………………………………….

Title:…………………………………………………………………………

Company: ………………………………………………………………… 

Date: ……………………………………………………………………….

Appendix E
	TENDER FOR ONLINE BACK-UPS SOLUTION
London Borough of Hackney

Procurement Centre

Keltan House (Bocking Street entrance) 

89-115 Mare Street

London

E8 4RU
FAO: Prempal Birdi
Ref.  2016/HPS/041/HLT
Closing Date:  Noon, 4th April 2016
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Dated ……………………………………………….


AGREEMENT


between


The  Mayor and Burgesses of


the London Borough of Hackney


and


XXXXXXXXXXXXXXXXXXXXXXXXXX


for


______________________________________________


[SERVICES]


_______________________________________________


Gifty Edila


Corporate Director for Legal, HR and Regulatory Services


Hackney Town Hall


Mare Street


London E8 1EA


AGREEMENT FOR SERVICES


Dated the ………… day of ……………………………………….2013

BETWEEN:


(1) The Mayor and Burgesses of the London Borough of Hackney of Hackney Town Hall, Mare Street, London E8 1EA (‘the Council’)


and


(2) [_____________________________________] (company registration number __________________) with registered office at [________________________________________________] (‘the Service Provider)


BACKGROUND

(a) [The Council sought proposals for the provision of ____________________________ by means of a public tender exercise. The Council placed a contract notice on _______________________ on the ______________ website / in the Official Journal of the European Union on ______________ seeking expressions of interest / offers from potential providers for the provision of [___________] services.


(b) The Council has, through a competitive process, selected the Service Provider to provide these services and the Service Provider is willing and able to provide the services in accordance with the terms and conditions of this agreement.]

(c) The Council requires [brief outline of the services required]. 


(d) The Service Provider provides [brief synopsis of what services the company provides].


(e) The Council wishes to engage the Service Provider to provide the [specific] services (“the Services”) as more fully set out in the Services Specification (Schedule 1).

(f) The Service Provider has agreed with the Council to provide the Services on the terms and conditions of this agreement (“the Agreement”).

TERMS OF AGREEMENT


1. Definitions and Interpretation


1.1 The definitions and rules of interpretation in this clause apply in this agreement.


Authorised Representatives: the persons respectively designated by the Council and the Service Provider, the first such persons being set out in Schedule 3.

Change Control Procedure: the procedure for changing this agreement, as set out in Schedule 4.

Charges: the charges which shall become due and payable by the Council to the Service Provider in respect of the Services in accordance with the provisions of this agreement, as such charges are set out in Schedule 2.

Commencement Date:  means _________________________________.

Commercially Sensitive Information: the information relating to the Service Provider, its intellectual property rights or its business or which the Service Provider has indicated to the Council that, if disclosed by the Council, would cause the Service Provider significant commercial disadvantage or material financial loss.


Crown: the government of the United Kingdom (including the Northern Ireland Assembly and Executive Committee, the Scottish Executive and the National Assembly for Wales) including, but not limited to, government ministers and government departments and particular bodies, persons and government agencies.


Crown Body: any department, office or agency of the Crown.


Data Processor: shall have the same meaning as set out in the Data Protection Act 1998.


Data Protection Legislation: the Data Protection Act 1998 (DPA), the EU Data Protection Directive 95/46/EC, the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000, the Electronic Communications Data Protection Directive 2002/58/EC, the Privacy and Electronic Communications (EC Directive) Regulations 2003 and all applicable laws and regulations relating to processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.


Default Notice: is defined in clause 2.5.

Dispute Resolution Procedure: the procedure set out in clause 24.


Environmental Information Regulations: the Environmental Information Regulations 2004 (SI 2004/3391) together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations.


[Exit Management Plan: the plan set out in Error! Reference source not found..] [Does this contract require an exit management plan?]

FOIA: the Freedom of Information Act 2000, and any subordinate legislation made under the Act from time to time, together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.


Force Majeure: any cause affecting the performance by a party of its obligations under this agreement arising from acts, events, omissions or non-events beyond its reasonable control, including acts of God, riots, war, acts of terrorism, fire, flood, storm or earthquake and any disaster, but excluding any industrial or labour dispute relating to the Service Provider, the Service Provider's Personnel or any other failure in the Service Provider's supply chain.


Information: has the meaning given under section 84 of FOIA.


Initial Term: the period commencing on the Commencement Date and ending on the _____________ anniversary of the Commencement Date. 


Intellectual Property: any and all intellectual property rights of any nature anywhere in the world whether registered or otherwise, including patents, utility models, trade marks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the "look and feel" of any websites.


Necessary Consents: all approvals, certificates, authorisations, permissions, licences, permits, regulations and consents necessary from time to time for the performance of the Service. 


Payment Plan: the plan for payment of the Charges as set out in Schedule 2.


Personal Data: shall have the same meaning as set out in the Data Protection Act 1998.


Prohibited Act: the following constitute Prohibited Acts:


(a) to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:


(i) induce that person to perform improperly a relevant function or activity; or


(ii) reward that person for improper performance of a relevant function or activity;


(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Agreement;


(c) committing any offence:


(i) under the Bribery Act 2010;


(ii) under legislation creating offences concerning fraudulent acts;


(iii) at common law concerning fraudulent acts relating to this Agreement or any other contract with the Council; or


(iv) defrauding, attempting to defraud or conspiring to defraud the Council.


Request for Information: a request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or the Environmental Information Regulations.


[Service Credits:  the sums attributable to a Service Failure as specified in Part 2 of Schedule 2. [Are service credits to be a feature of this contract? If so the appropriate provisions will have to be inserted.]]

[Service Failure: a failure by the Service Provider to provide the Services in accordance with any individual Service Level measured on a monthly basis.]

Service Levels: the service levels to which the Services are to be provided, as set out in Schedule 1. [Are any service levels specified?]

Service Provider's Personnel: all employees, agents, consultants and sub-contractors of the Service Provider and any of the Service Provider’s sub-contractors who are engaged in the provision of the Services from time to time. 


[Service Provider's Tender: the tender submitted by the Service Provider and other associated documentation set out in Schedule XX.]

Services: the services to be delivered by or on behalf of the Service Provider under this agreement, as more particularly described in Schedule 1 (Specification).


Term: the period of the Initial Term as may be varied by: 


(a) any extensions to this agreement which are agreed pursuant to clause 2; or


(b) the earlier termination of this agreement in accordance with its terms.


Termination Date: the date of expiry or termination of this agreement.


Working Day: Monday to Friday, excluding any public holidays in England and Wales.


1.2 Clause, schedule and paragraph headings shall not affect the interpretation of this agreement.


1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) and that person's legal and personal representatives, successors and permitted assigns.


1.4 The schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement and any reference to this agreement includes the schedules.


1.5 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established. 

1.6 Words in the singular shall include the plural and vice versa. 

1.7 A reference to one gender shall include a reference to the other genders. 

1.8 A reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it. 

1.9 A reference to writing or written includes faxes and e-mail.


1.10 Any obligation in this agreement on a person not to do something includes an obligation not to agree or allow that thing to be done.

1.11 A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of the provisions of this agreement) at any time.

1.12 References to clauses and schedules are to the clauses and schedules of this agreement; references to paragraphs are to paragraphs of the relevant schedule.


2. Commencement, Duration and Performance

2.1 This agreement shall take effect on the Commencement Date and shall continue for the Term and the Service Provider agrees to provide the Services to the Council for the Term in accordance with the provisions of this agreement.


2.2 The Council may extend this agreement beyond the Initial Term for further [annual] periods up to a maximum of ______ additional years (“Extension Period(s)”). If the Council wishes to extend this agreement, it shall give the Service Provider [__________] months' written notice of such intention before the expiry of the Initial Term or Extension Period, as the case may be.

2.3 If the Council gives such notice then the Term shall be extended by the period set out in the notice.

2.4 If the Council does not wish to extend this agreement beyond the Initial Term this agreement shall terminate through effluxion of time on the expiry of the Initial Term and the provisions of clause 23 shall apply.

2.5 In the event that the Service Provider does not comply with the provisions of clause 2.1 in any way, the Council may serve the Service Provider with a notice in writing setting out the details of the Service Provider's default (“a Default Notice”).


3. Consents, Service Provider's warranty and due diligence


3.1 The Service Provider shall ensure that all Necessary Consents are in place to provide the Services and the Council shall not (unless otherwise agreed) incur any additional costs associated with obtaining, maintaining or complying with the same.


3.2 Where there is any conflict or inconsistency between the provisions of the agreement and the requirements of a Necessary Consent, then the latter shall prevail, provided that the Service Provider has made all reasonable attempts to obtain a Necessary Consent in line with the requirements of the Services.

3.3 The Service Provider acknowledges and confirms that:

3.3.1 it has had an opportunity to carry out a thorough due diligence exercise in relation to the Services and has asked the Council all the questions it considers to be relevant for the purpose of establishing whether it is able to provide the Services in accordance with the terms of this agreement; 


3.3.2 it has received all information requested by it from the Council pursuant to clause 3.3.1 to enable it to determine whether it is able to provide the Services in accordance with the terms of this agreement;


3.3.3  it has made and shall make its own enquiries to satisfy itself as to the accuracy and adequacy of any information supplied to it by or on behalf of the Council pursuant to clause 3.3.2;


3.3.4 it has raised all relevant due diligence questions with the Council before the Commencement Date; and


3.3.5 it has entered into this agreement in reliance on its own due diligence.


3.4 Save as provided in this agreement, no representations, warranties or conditions are given or assumed by the Council in respect of any information which is provided to the Service Provider by the Council and any such representations, warranties or conditions are excluded, save to the extent that such exclusion is prohibited by law.

3.5  The Service Provider:

3.5.1 as at the Commencement Date, warrants and represents that all information contained in the Service Provider's Tender remains true, accurate and not misleading, save as may have been specifically disclosed in writing to the Council prior to execution of the agreement; and

3.5.2 shall promptly notify the Council in writing if it becomes aware during the performance of this agreement of any inaccuracies in any information provided to it by the Council during such due diligence which materially and adversely affects its ability to perform the Services or meet any specified Service Levels as may be set out herein.


3.6 The Service Provider shall not be entitled to recover any additional costs from the Council which arise from, or be relieved from any of its obligations as a result of, any matters or inaccuracies notified to the Council by the Service Provider in accordance with clause 3.5.2 save where such additional costs or adverse effect on performance have been caused by the Service Provider having been provided with fundamentally misleading information by or on behalf of the Council and the Service Provider could not reasonably have known that the information was incorrect or misleading at the time such information was provided. If this exception applies, the Service Provider shall be entitled to recover such reasonable additional costs from the Council or shall be relieved from performance of certain obligations as shall be determined by the Change Control Procedure.


3.7 Nothing in this clause 3 shall limit or exclude the liability of the Council for fraud or fraudulent misrepresentation.


4. The Council’s Obligations


The Council agrees in consideration of the performance by the Service Provider of the Services:


4.1 To afford to the Service Provider the services of such officers to assist in the Service Provider’s performance of the Services as may be reasonably required.


4.2 To pay the Service Provider at the rate set out in Schedule 2 to this Agreement, subject to the satisfactory performance of the Services and the further terms as to payment in clause 7. 

4.3 To comply with any applicable obligations imposed on it by any statutory provision or Code of Practice relating to health, safety and/or welfare at work.


5. The Service Provider’s Obligations


5.1 The Service Provider agrees as terms of this Agreement that:


5.1.1 it will perform the Services in a proper, competent and professional manner and (unless prevented by circumstances outside the Service Provider’s control) within the timescale specified in 0 and if so stated between the hours and/or the dates specified;


5.1.2 it will provide such tools, equipment and other resources as may be necessary for the proper performance of the Services;

5.1.3 it will familiarise itself with and comply with any applicable provisions of legislation (including Codes of Practice) relating to health, safety and/or welfare and discrimination at work.;

5.1.4 it will familiarise itself with and comply with any applicable policies and procedures of the Council which have been drawn to the Service Provider’s attention, including in particular (but without limitation) the Council’s Equal Opportunities Policy and Code of Conduct;

5.1.5 It will not do anything which could render the Council legally liable to any officer, employee or other person, or could otherwise damage the reputation of the Council or expose it to legal liability;

5.1.6 it will indemnify the Council against any loss occasioned to its property by any willful or negligent act on the Service Provider’s part and against any other liability incurred by the Council as a consequence of the Service Provider’s breach of any of the obligations undertaken by virtue of clauses 5.1.1, 5.1.3, 5.1.4 or 5.1.5 or the use of any resources supplied by the Service Provider pursuant to clause 5.1.2 or otherwise due to any wrongful or negligent act or omission by the Service Provider;

5.1.7 it will not delegate or sub contract the execution of the Service Provider’s duties under this agreement to another person or persons without the Council’s written agreement;

5.1.8 where any Service is stated to be subject to a specific Service Level, the Service Provider shall provide that Service in such a manner as will ensure that the achieved Service Level in respect of that Service is equal to or higher than such specific Service Level;

5.1.9 without prejudice to clause 5.1.8, the Service Provider shall provide the Services, or procure that they are provided:


5.1.9.1 in all respects in accordance with the Council's policies; and


5.1.9.2 in accordance with all applicable laws; and

5.1.10 it will account to HM Revenue and Customs for all payments made to it by the Council pursuant to this Agreement in a timely manner, and will pay by the due date any income tax and national insurance contributions to which the Service Provider is properly assessed (without prejudice to the Service Provider’s rights to appeal against such assessments), and the Service Provider will if so required by law register for Value Added Tax.

5.2 The Service Provider warrants that its staff and Representative have the necessary skills and qualifications to perform the Services.

6. SERVICE PROVIDER’S personnel

6.1 The Service Provider shall ensure that:


6.1.1 each of the Service Provider's Personnel is suitably qualified, adequately trained and capable of providing the applicable Services in respect of which they are engaged; 


6.1.2 there is an adequate number of Service Provider's Personnel to provide the Services properly;


6.1.3 only those people who are authorised by the Service Provider (under the authorisation procedure to be agreed between the parties) are involved in providing the Services; and


6.1.4 all of the Service Provider's Personnel comply with all of the Council's policies including those that apply to persons who are allowed access to the applicable Council's Premises.


6.2 The Council may refuse to grant access to, and remove, any of the Service Provider's Personnel who do not comply with any such policies, or if they otherwise present a security threat.


6.3 The Service Provider shall replace any of the Service Provider's Personnel who the Council reasonably decides have failed to carry out their duties with reasonable skill and care. Following the removal of any of the Service Provider's Personnel for any reason, the Service Provider shall ensure such person is replaced promptly with another person with the necessary training and skills to meet the requirements of the Services. The removal and replacement of any Service Provider Personnel shall be at no additional cost to the Council.

6.4 The Service Provider shall maintain up-to-date personnel records on the Service Provider's Personnel engaged in the provision of the Services and, on request, provide reasonable information to the Council on the Service Provider's Personnel. The Service Provider shall ensure at all times that it has the right to provide these records in compliance with the applicable Data Protection Legislation.  

6.5 The Service Provider shall use its best endeavours to ensure continuity of personnel and to ensure that the turnover rate of its staff engaged in the provision or management of the Services is at least as good at the prevailing industry norm for similar services, locations and environments.

6.6 In the event that

6.6.1 any Service Provider Personnel engaged in the provision of the Services have access to children or vulnerable adults or are responsible for processing Personal Data, the Service Provider shall ensure that they are subject to a valid and appropriate disclosure check undertaken through the Disclosure and Barring Service including a check against the adults' barred list or the children's barred list, as appropriate; and/or

6.6.2 the Service Provider is deemed to be a Regulated Activity Provider within the meaning of the Safeguarding Vulnerable Groups Act 2006 it shall have ultimate responsibility for the management and control of the Regulated Activity provided under this agreement.

6.7 The Service Provider warrants that at all times for the purposes of this agreement it has no reason to believe that any person who is or will be employed or engaged by the Service Provider in the provision of the Services is barred from the activity in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time.

7. Payments


The following terms apply as to payments:

7.1 In consideration of the provision of the Services by the Service Provider in accordance with the terms and conditions of this agreement, the Council shall pay the Charges to the Service Provider in accordance with the Payment Plan set out in the Charges and Payment Schedule (Schedule 2). The amount or rate of payment as set out in the Payment Plan may only be varied by agreement in writing between the parties.  The amount or rate so set out and/or as so varied comprises the Service Provider’s entire entitlement to fees.


7.2 The Service Provider shall invoice the Council for payment of the Charges at [the end of each calendar month OR at the time the Charges are expressed to be payable in accordance with the Payment Plan]. All invoices shall be directed to the Council's Representative. [Any such invoices shall take into account any Service Credits which have been accrued in the previous period.]

7.3 The Council shall pay the Charges which have become payable in accordance with the Payment Plan within thirty (30) days of receipt of an undisputed invoice from the Service Provider, subject to the Service Provider providing the Services in accordance with any specified or agreed standard (including any recognized industry standard) or where no standard is specified to a generally acceptable standard.

7.4 Where any party disputes any sum to be paid by it then a payment equal to the sum not in dispute shall be paid and the dispute as to the sum that remains unpaid shall be determined in accordance with clause 24. Provided that the sum has been disputed in good faith, interest due on any sums in dispute shall not accrue until the earlier of 21 days after resolution of the dispute between the parties.


7.5 Subject to clause 7.4, interest shall be payable on the late payment of any undisputed Charges properly invoiced under this agreement in accordance with the Late Payment of Commercial Debts (Interest) Act 1998. The Service Provider shall not suspend the supply of the Services if any payment is overdue unless it is entitled to terminate this agreement under clause 20.6 for failure to pay undisputed charges.


7.6 The Charges are stated exclusive of VAT, which shall be added at the prevailing rate as applicable and paid by the Council following delivery of a valid VAT invoice. The Service Provider shall indemnify the Council against any liability (including any interest, penalties or costs incurred) which is levied, demanded or assessed on the Council at any time in respect of the Service Provider's failure to account for, or to pay, any VAT relating to payments made to the Service Provider under this agreement. 

7.7 Where the Service Provider enters into a sub-contract with a supplier or contractor for the purpose of performing the agreement, it shall cause a term to be included in such a sub-contract that requires payment to be made of undisputed sums by the Service Provider to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice, as defined by the sub-contract requirements.


7.8 The Council reserves the right to recover any sum the Service Provider owes to it by deduction from or non-payment of invoices rendered by the Service Provider, and the Service Provider hereby authorises such deductions.


7.9 The Service Provider shall maintain complete and accurate records of, and supporting documentation for, all amounts which may be chargeable to the Council pursuant to this agreement. Such records shall be retained for inspection by the Council for SIX years from the end of the contract year to which the records relate.

7.10 In the event that at any time undisputed Charges have been overdue for payment for a period of sixty (60) days or more, the Council will have committed a Termination Payment Default.

8. Contract management


Reporting and meetings


8.1 The Service Provider shall provide the management reports in the form and at the intervals set out in Schedule 3.


8.2 The Authorised Representatives and relevant Key Personnel, if any, shall meet in accordance with the requirements of the Council and the Service Provider shall, at each meeting, present its previously circulated Management Reports in the format set out in that Schedule.


Monitoring


8.3 The Council may monitor the performance of the Services by the Service Provider.


8.4 The Service Provider shall co-operate, and shall procure that its Sub-Contractors co-operate, with the Council in carrying out the monitoring referred to in clause 8.3 at no additional charge to the Council.

9. Publicity and Branding


9.1 The Service Provider shall not make any press announcements, publicise this Agreement or its contents in any way or use the Council’s logo without the prior written consent of the Council, which consent shall not be unreasonably withheld or delayed.


9.2 Each party acknowledges to the other that nothing in this Agreement either expressly or by implication constitutes an endorsement of any products or services of the other party and each party agrees not to conduct itself in such a way as to imply or express any such approval or endorsement.


10. Indemnities


The Service Provider shall indemnify and keep indemnified the Council against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses whatsoever whether arising in tort (including negligence) default or breach of this agreement, to the extent that any such loss or claim is due to the breach of contract, negligence, willful default or fraud of itself or of its employees or of any of its Representatives or sub-contractors save to the extent that the same is directly caused by or directly arises from the negligence, breach of this agreement or applicable law by the Council or its Representatives (excluding the Service Provider).


11. Limitation of liability


11.1 Subject to clause 11.3, neither party shall be liable to the other party (as far as permitted by law) for indirect, special or consequential loss or damage in connection with the agreement which shall include, without limitation, any loss of or damage to profit, revenue, contracts, anticipated savings, goodwill or business opportunities whether direct or indirect.


11.2 Each party shall at all times take all reasonable steps to minimise and mitigate any loss or damage for which the relevant party is entitled to bring a claim against the other party pursuant to this agreement.


11.3 In no circumstances shall the Council be liable to the Service Provider for any consequential, economic or financial loss sustained by the Service Provider in consequence of any failure on the Service Provider’s part to place the volume of orders under the Agreement anticipated by the Service Provider.


11.4 The Service Provider accepts and acknowledges that any information given to the Service Provider by the Council by way of indicative quantities is given only as a guide. No claim shall be brought against the Council in tort, contract or otherwise with regard to such information.


11.5 Notwithstanding any other provision of this agreement neither party limits or excludes its liability for:


11.5.1 fraud or fraudulent misrepresentation;


11.5.2 death or personal injury caused by its negligence; 


11.5.3 breach of any obligation as to title implied by statute; or


11.5.4 any other act or omission, liability for which may not be limited under any applicable law.


11.6 Any clause limiting the Service Provider's liability does not apply in relation to the breach of clause 16.


12. Insurance


12.1 The Service Provider shall at its own cost effect and maintain with a reputable insurance company a policy or policies of insurance providing as a minimum the following levels of cover:


12.1.1 public liability insurance with a limit of indemnity of not less than £2 million (two million pounds) in relation to any one claim or series of claims;

12.1.2 employer's liability insurance with a limit of indemnity in accordance with any legal requirement for the time being in force in relation to any one claim or series of claims;

12.1.3 professional indemnity insurance of not less than £2 million (two million pounds) for each individual claim or series of claims during the term of this Agreement and shall ensure that all professional consultants or sub-contractors involved in the provision of the Services hold and maintain appropriate cover, with such insurance to be maintained for a minimum of six (6) years following the expiration or earlier termination of this Agreement,

(“the Required Insurances”). The cover shall be in respect of all risks which may be incurred by the Service Provider, arising out of the Service Provider's performance of the agreement, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Service Provider.


12.2 The Service Provider shall give the Council, on request, copies of all insurance policies referred to in this clause or a broker's verification of insurance to demonstrate that the Required Insurances are in place, together with receipts or other evidence of payment of the latest premiums due under those policies.


12.3 If, for whatever reason, the Service Provider fails to give effect to and maintain the Required Insurances, the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Service Provider. 

12.4 The terms of any insurance or the amount of cover shall not relieve the Service Provider of any liabilities under the agreement.

13. CONFIDENTIALITY


13.1 Subject to clause 13.2, the parties shall keep confidential all matters relating to this agreement and shall use all reasonable endeavours to prevent their Representatives from making any disclosure to any person of any matters relating hereto.


13.2 Clause 13.1 shall not apply to any disclosure of information: 


13.2.1 required by any applicable law, provided that clause 15.1 shall apply to any disclosures required under the FOIA or the Environment Information Regulations; 


13.2.2 that is reasonably required by persons engaged by a party in the performance of such party's obligations under this agreement;


13.2.3 where a party can demonstrate that such information is already generally available and in the public domain otherwise than as a result of a breach of clause 13.1;


13.2.4 by the Council of any document to which it is a party and which the parties to this agreement have agreed contains no Commercially Sensitive Information;


13.2.5 to enable a determination to be made under clause 24;


13.2.6 which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;


13.2.7 by the Council to any other department, office or agency of the Government; and


13.2.8 by the Council relating to this agreement and in respect of which the Service Provider has given its prior written consent to disclosure.


13.3 Notwithstanding the provisions of clause 23, on or before the Termination Date the Service Provider shall ensure that all documents and/or computer records in its possession, custody or control which relate to personal information of the Council’s employees, rate-payers or service users, are delivered up to the Council or securely destroyed.


13.4 Each party shall ensure that its employees, officers, representatives or advisers to whom it discloses the other party's confidential information comply with this clause 13.

14. DATA PROTECTION


14.1 The Service Provider shall (and shall ensure that any Service Provider Personnel involved in the provision of the agreement shall) comply with any notification requirements under the DPA and both parties shall duly observe all their obligations under the DPA, which arise in connection with the agreement.


14.2 Notwithstanding the general obligation in clause 14.1, where the Service Provider is processing Personal Data as a Data Processor for the Council, the Service Provider shall ensure that it has in place appropriate technical and contractual measures to ensure the security of the Personal Data (and to guard against unauthorised or unlawful processing of the Personal Data and against accidental loss or destruction of, or damage to, the Personal Data), as required under the Seventh Data Protection Principle in Schedule 1 to the DPA; and 


14.2.1 provide the Council with such information as the Council may reasonably require to satisfy itself that the Service Provider is complying with its obligations under the DPA;


14.2.2 promptly notify the Council of any breach of the security measures required to be put in place pursuant to clause 14.2 ; and


14.2.3 ensure it does not knowingly or negligently do or omit to do anything which places the Council in breach of the Council's obligations under the DPA.


14.3 The provisions of this clause shall apply during the continuance of the agreement and indefinitely after its expiry or termination.


15. FREEDOM OF INFORMATION


15.1 The Service Provider acknowledges that the Council is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and co-operate with the Council (at the Service Provider's expense) to enable the Council to comply with these information disclosure requirements.


15.2 The Service Provider shall and ensure that its sub-contractors shall:


15.2.1 transfer the Request for Information to the Council as soon as practicable after receipt and in any event within five Working Days of receiving a Request for Information;


15.2.2 provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five Working Days (or such other period as the Council may specify) of the Council requesting that Information; and


15.2.3 provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.


15.3 The Council shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other Information:


15.3.1 is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;  and/or


15.3.2  is to be disclosed in response to a Request for Information.


15.4 In no event shall the Service Provider respond directly to a Request for Information unless expressly authorised to do so by the Council. 

15.5 The Service Provider acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs' Code of Practice on the discharge of public authorities' functions under Part 1 of FOIA (issued under section 45 of the FOIA, November 2004), be obliged under the FOIA or the Environmental Information Regulations to disclose Information:


15.5.1 without consulting with the Service Provider; or   


15.5.2 following consultation with the Service Provider and having taken its views into account,


provided always that where clause 15.5.2 applies the Council shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Service Provider advanced notice, or failing that, to draw the disclosure to the Service Provider's attention after any such disclosure.


15.6 The Service Provider shall ensure that all Information produced in the course of the agreement or relating to the agreement is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

15.7 The Service Provider acknowledges that any lists or Schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with clause 15.5.


16. Bribery, Corruption and Gratuities


16.1 The Service Provider shall not: 

16.1.1 in connection with this Agreement commit a Prohibited Act and shall procure that all Service Provider Personnel shall not commit a Prohibited Act,


16.1.2 offer or agree to give any person working for or engaged by the Council or any other Crown Body any gift or other consideration, which could act as an inducement or a reward for any act or failure to act connected to this agreement, or any other agreement between the Service Provider and the Council or any Crown Body, including its award to the Service Provider and any of the rights and obligations contained within it; or 


16.1.3 enter into this agreement if it has knowledge that, in connection with it, any money has been, or will be, paid to any person working for or engaged by the Council or any other Crown Body by or for the Service Provider, or that an agreement has been reached to that effect, unless details of any such arrangement have been disclosed in writing to the Council before execution of this agreement.


16.2 The Service Provider warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Council, or that an agreement has been reached to that effect, in connection with the execution of this Agreement, excluding any arrangement of which full details have been disclosed in writing to the Council before execution of this Agreement.

16.3 If the Service Provider, including any Service Provider employee, sub-contractor or agent, in all cases whether or not acting with the Service Provider's knowledge:


16.3.1 breach Clause 16.1; or


16.3.2 engage in any activity, practice or conduct which would constitute an offence under sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct had been carried out in the UK,


in relation to this agreement or any other contract with the Council, the Council may terminate this agreement by written notice with immediate effect and recover from the Service Provider the amount of any loss resulting from such termination, including but not limited to any cost incurred by the Council in re-tendering the service hereunder.


16.4 Any termination under clause 16.3 shall be without prejudice to any right or remedy that has already accrued, or subsequently accrues, to the Council.


16.5 The Service Provider shall if requested, provide the Council with any reasonable assistance to enable the Council to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act 2010;


16.6 Notwithstanding clause 24, any dispute relating to:


16.6.1 the interpretation of clause 16.1 to clause 16.3 inclusive; or 


16.6.2 the amount or value of any gift, consideration or commission,

shall be determined by the Council and the decision shall be final and conclusive.


16.7 The Service Provider shall not, whether itself or by any partner or director engaged in the provision of the Services or by any person employed by it to provide the Services, solicit or accept any gratuity, tip or any other form of money taking or reward, collection or charge for any of the Services other than charges properly approved by the Council in accordance with the provisions of this Agreement.


17. DISCRIMINATION


The Service Provider shall not unlawfully discriminate either directly or indirectly on such grounds as race, colour, ethnic or national origin, disability, sex or sexual orientation, religion or belief, or age and without prejudice to the generality of the foregoing the Service Provider shall not unlawfully discriminate within the meaning and scope of the Equality Act 2010 and Equality Act 2006 (as amended), the Human Rights Act 1998 or other relevant or equivalent legislation, or any statutory modification or re-enactment thereof.

18. Audit


18.1 During the Term and for a period of 5 years after the Termination Date, the Council may conduct or be subject to an audit for the following purposes:


18.1.1 to verify the accuracy of Charges (and proposed or actual variations to them in accordance with this agreement) and/or the costs of all suppliers (including sub-contractors);


18.1.2 to review the integrity, confidentiality and security of any data relating to the Council or any service users;


18.1.3 to review the Service Provider's compliance with the DPA, the FOIA, in accordance with clause 14 (Data Protection) and clause 15 (Freedom of Information) and any other legislation applicable to the Services;


18.1.4 to review any records created during the provision of the Services;


18.1.5 to review any books of account kept by the Service Provider in connection with the provision of the Services; 


18.1.6 to carry out the audit and certification of the Council's accounts; 


18.1.7 to carry out an examination pursuant to sections 44 and 46 of the Audit Commission Act 1998 of the economy, efficiency and effectiveness with which the Council has used its resources;


18.1.8 to verify the accuracy and completeness of any reports delivered or required by this agreement.

18.2 Except where an audit is imposed on the Council by a regulatory body, the Council may not conduct an audit under this clause 18 more than twice in any calendar year.


18.3 The Council shall use its reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Service Provider or delay the provision of the Services.


18.4 Subject to the Council's obligations of confidentiality, the Service Provider shall on demand provide the Council and any relevant regulatory body (and/or their agents or representatives) with all reasonable co-operation and assistance in relation to each audit, including:


18.4.1 all information requested by the above persons within the permitted scope of the audit;


18.4.2 reasonable access to any sites controlled by the Service Provider and to any equipment used (whether exclusively or non-exclusively) in the performance of the Services; and


18.4.3 access to the Service Provider's Personnel.


18.5 The Council shall endeavour to (but is not obliged to) provide at least 15 days notice of its or, where possible, a regulatory body's, intention to conduct an audit.


18.6 The parties agree that they shall bear their own respective costs and expenses incurred in respect of compliance with their obligations under this clause, unless the audit identifies a material failure to perform its obligations under this agreement in any material manner by the Service Provider in which case the Service Provider shall reimburse the Council for all the Council's reasonable costs incurred in the course of the audit. 


18.7 If an audit identifies that: 

18.7.1 the Service Provider has failed to perform its obligations under this agreement in any material manner, the parties shall agree and implement a remedial plan. If the Service Provider's failure relates to a failure to provide any information to the Council about the Charges, proposed Charges or the Service Provider's costs, then the remedial plan shall include a requirement for the provision of all such information; 


18.7.2 the Council has overpaid any Charges, the Service Provider shall pay to the Council the amount overpaid within 20 days. The Council may deduct the relevant amount from the Charges if the Service Provider fails to make this payment; and 


18.7.3 the Council has underpaid any Charges, the Council shall pay to the Service Provider the amount of the under-payment less the cost of audit incurred by the Council if this was due to a default by the Service Provider in relation to invoicing within 20 days.


19. Intellectual property


19.1 The parties agree that any trademarks, patents, trade names, logos, trade dress, domain names, copyright or licenses therein, or other enforceable intellectual property rights and whether in hard or electronic copy (collectively, "intellectual property") belonging to the other given to them under this agreement remains at all times the property of the other.


19.2 Upon termination of this agreement for any reason the parties will use reasonable endeavours to ensure that all such trade marks, trade names and material are removed from display and/or destroyed at the request of the other save where such items described at clause 19.1 are held by the parties in compliance with any statutory obligations and/or the maintenance of proper records.


19.3 The parties undertake that they have all necessary permissions, licences and rights to use the intellectual property of third parties for the purposes of this agreement.


19.4 Except as expressly provided in this agreement, no intellectual property rights shall be conveyed, transferred, or assigned by this agreement. Each party reserves the right to approve in advance the use of its intellectual property by the other party in each and every instance. All intellectual property owned by either party will remain the exclusive property of such party and will be returned to such party promptly after the expiration of this agreement or destroyed, at the option of the other party.


19.5 Each party shall indemnify (for the purposes of this clause, “the indemnifying party”) the other party (for the purposes of this clause, “the indemnified party”) against all actions, claims, proceedings, costs and expenses (including legal fees) arising from any actual infringement of intellectual property rights of whatever nature insofar as these relate to the intellectual property rights developed and owned by the indemnifying party or licensed to the indemnifying party which claims, actions or proceedings arise as a result of the indemnified party’s use of any of the services within the united kingdom except that the indemnity shall not apply to any actions, claims or proceedings which are attributable to any breach of contract or negligent act or omission on the part of the indemnified party or where such actions, claims or proceedings relate to any developments of the services carried out by or at the request of the indemnified party except where the indemnifying party knew or ought to have known that such development of the services requested by the indemnified party would result in an infringement of intellectual property rights.


19.6 The indemnified party shall notify the indemnifying party in writing of any such action, claim or proceeding and shall not make any admission unless the indemnifying party gives prior written consent.


19.7 At the indemnifying party’s request and expense, the indemnified party shall permit the indemnifying party to conduct all negotiations and litigation. The indemnified party shall give all assistance as the indemnifying party may reasonably request and the indemnifying party shall pay the indemnified party’s costs and expenses so incurred.


19.8 The indemnifying party may, at its expense; (i) obtain a licence to enable the indemnified party to continue to use the services, or (ii) modify or replace the services to avoid any alleged or actual infringement or breach or (iii) terminate the provision of the affected elements of the services. Where the indemnifying party exercises options (i) or (ii) the functionality of such modification or replacement shall not materially affect the performance of the services.


20. TERMINATION

20.1 This Agreement will continue in force unless terminated through the effluxion of time or earlier in accordance with the following provisions of this clause 20.


20.2 The Council may terminate this Agreement at any time by giving one month’s notice in writing. 


20.3 The Council may at any time terminate this Agreement by notice in writing with immediate effect or with effect from such date as the notice may state, for Cause as defined in clause 20.4.  The effect of such notice shall be to terminate, with effect from the date stated in the notice, any obligation on the Service Provider’s part to perform services and any right to continue to perform services, and to remove any obligation of the Council to pay for services performed after that date.  The termination of this Agreement for cause shall not give rise to any obligation by the Council to compensate the Service Provider for any loss arising.


20.4 ‘Cause’ in clause 20.3 means any of the following:


20.4.1 Any serious breach of any obligation owed by the Service Provider to the Council under this Agreement, including without limitation any serious breach of the Code of Conduct.

20.4.2 Any repeated or continuing breach of any obligation following notice in writing identifying a breach of that obligation and requiring the Service Provider to rectify, or not repeat, the breach.

20.4.3 Any conduct on the Service Provider’s part, whether or not in the course of performing services under this Agreement, which is likely to cause damage to the reputation or standing of the Council.

20.4.4 Any act of bankruptcy by the Service Provider.

20.4.5 if a resolution is passed or an order is made for the winding up of the Service Provider (otherwise than for the purpose of solvent amalgamation or reconstruction) or the Service Provider becomes subject to an administration order or a receiver or administrative receiver is appointed over or an encumbrancer takes possession of any of the Service Provider's property or equipment;


20.4.6 if the Service Provider ceases or threatens to cease to carry on business in the United Kingdom;


20.4.7 if there is a change of control (as defined in section 574 of the Capital Allowances Act 2001) of the Service Provider to which the Council reasonably objects.


20.4.8 Conviction of a criminal offence other than an offence under road traffic legislation not resulting in imprisonment or disqualification from driving.


20.5 If this agreement is terminated by the Council for cause such termination shall be at no loss or cost to the Council and the Service Provider hereby indemnifies the Council against any such losses or costs which the Council may suffer as a result of any such termination for cause.

20.6 The Service Provider may terminate this agreement in the event that the Council commits a Termination Payment Default (as defined in clause 7.10) by giving thirty (30) days' written notice to the Council. In the event that the Council remedies the Termination Payment Default in the thirty (30) day notice period, the Service Provider's notice to terminate this agreement shall be deemed to have been withdrawn.


20.7 For the avoidance of doubt, subject to the preceding provisions of this clause 20, any provision of this Agreement capable of being performed or of having effect following the termination hereof shall continue in effect notwithstanding the termination of this Agreement.


21. Force majeure


21.1 Subject to the remaining provisions of this clause 21, neither party to this agreement shall be liable to the other for any delay or non-performance of its obligations under this agreement to the extent that such non-performance is due to a Force Majeure event.


21.2 In the event that either party is delayed or prevented from performing its obligations under this agreement by a Force Majeure event, such party shall:


21.2.1 give notice in writing of such delay or prevention to the other party as soon as reasonably possible, stating the commencement date and extent of such delay or prevention, the cause thereof and its estimated duration;


21.2.2 use all reasonable endeavours to mitigate the effects of such delay or prevention on the performance of its obligations under this agreement; and


21.2.3 resume performance of its obligations as soon as reasonably possible after the removal of the cause of the delay or prevention.


21.3 A party cannot claim relief if the Force Majeure event is attributable to that parties wilful act, neglect or failure to take reasonable precautions against the relevant Force Majeure event. 


21.4 The Service Provider cannot claim relief if the Force Majeure event is one where a reasonable service provider should have foreseen and provided for the cause in question.


21.5 As soon as practicable following the affected party's notification, the parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure event and to facilitate the continued performance of this agreement. Where the Service Provider is the affected party, it shall take and/or procure the taking of all steps to overcome or minimise the consequences of the Force Majeure event in accordance with accepted industry practice.


21.6 The affected party shall notify the other party as soon as practicable after the Force Majeure event ceases or no longer causes the affected party to be unable to comply with its obligations under this agreement. Following such notification, this agreement shall continue to be performed on the terms existing immediately before the occurrence of the Force Majeure event unless agreed otherwise by the parties.


21.7 The Council may, during the continuance of any Force Majeure event, terminate this agreement by written notice to the Service Provider if a Force Majeure event occurs that affects all or a substantial part of the Services and which continues for more than twenty (20) Working Days.


21.8 For the avoidance of doubt, a Force Majeure event shall not include any labour dispute between the Service Provider and its employees or failure to provide the Services by any of its agents, contractors or sub-contractors.


22. NOTICES


22.1 Any notice given under this agreement shall be in writing in English and signed by or on behalf of the party giving it and shall be served by delivering it personally, or sending it by pre-paid recorded delivery or registered post to the relevant party at the address set out at the beginning of this Agreement, or by sending it by fax to the fax number notified by the relevant party to the other party. Any such notice shall be deemed to have been received:


22.1.1 if delivered personally, at the time of delivery;


22.1.2 in the case of pre-paid recorded delivery or registered post, two (2) days from the date of posting; and


22.1.3 in the case of fax, at the time of successful receipt by the recipient,


provided where receipt occurs outside normal office hours (16h00) on a particular day or is not on a Working Day, receipt shall be deemed to have taken place the next Working Day.


22.2 In proving such service it shall be sufficient to prove that the envelope containing the notice was addressed to the address of the other party and delivered either to that address or into the custody of the postal authorities as a pre-paid recorded delivery or registered post or that the notice was transmitted by fax to the fax number or e-mail address of the other party (provided that an automated response does not indicate otherwise).


23. CONSEQUENCES OF TERMINATION


23.1 On the expiry or termination of this agreement whether in whole or in part and for any reason the Service Provider shall co-operate fully with the Council to ensure an orderly migration of the Services to the Council or, at the Council's request, a replacement service provider.


23.2 On termination of this agreement or when so reasonably so required by the Council before such completion, the Service Provider shall procure that all data and other material belonging to the Council (and all media of any nature containing information and data belonging to the Council or relating to the Services), shall be delivered to the Council forthwith and will permanently delete any data or electronic material from any computer equipment not in the possession of the Council on which such copy is recorded, provided that where the Service Provider is required by any law, regulation, or government or regulatory body to retain any documents or materials which it would otherwise be required to return or destroy, it shall notify the Council in writing of such retention, giving details of the documents or materials that it must retain.

23.3 The provisions of clause clause 10 (Indemnities), clause 12 (Insurance), clause 14 (Data Protection), clause 15 (Freedom of Information), clause 18 (Audit), clause 20 (Termination) and this clause 23 (Consequences of termination) shall survive termination or expiry of this agreement.


24. DISPUTE RESOLUTION


24.1 Either party may call an extraordinary meeting of the parties by service of not less than five (5) Working Days' written notice and each party agrees to procure that its Authorised Representative together with any other personnel requested to attend by the Council (if any) shall attend all extraordinary meetings called in accordance with this clause.

24.2 The members of the relevant meeting shall use their best endeavours to resolve disputes arising out of this agreement. If any dispute referred to a meeting is not resolved at that meeting then either party, by notice in writing to the other, may refer the dispute to senior officers of the two parties who shall co-operate in good faith to resolve the dispute as amicably as possible within fourteen (14) days of service of such notice. If the senior officers fail to resolve the dispute in the allotted time, the parties shall, within that period, on the written request of either party enter into an alternative Dispute Resolution Procedure with the assistance of a mediator agreed by the parties or, in default of such agreement within seven (7) days of receipt of such request, appointed, at the request of either party, by the Centre for Dispute Resolution or such other similar body as is agreed.

24.3 The parties shall then submit to the supervision of the mediation by the Centre for Dispute Resolution or similar body for the exchange of relevant information and for setting the date for negotiations to begin.

24.4 Recourse to this Dispute Resolution Procedure shall be binding on the parties as to submission to the mediation but not as to its outcome. Accordingly all negotiations connected with the dispute shall be conducted in strict confidence and without prejudice to the rights of the parties in any future legal proceedings. Except for any party's right to seek interlocutory relief in the courts, no party may commence other legal proceedings under the jurisdiction of the courts or any other form of arbitration until twenty one (21) days after the parties have failed to reach a binding settlement by mediation (at which point the Dispute Resolution Procedure shall be deemed to be exhausted).

24.5 If, with the assistance of the mediator, the parties reach a settlement, such settlement shall be reduced to writing and, once signed by the duly Authorised Representative of each of the parties, shall remain binding on the parties.

24.6 The parties shall bear their own legal costs of this Dispute Resolution Procedure, but the costs and expenses of mediation shall be borne by the parties equally.

24.7 While the Dispute Resolution Procedure referred to in this clause 24 is in progress and any party has an obligation to make a payment to another party or to allow a credit in respect of such payment, the sum relating to the matter in dispute shall be paid into an interest bearing deposit account to be held in the names of the relevant parties at a clearing bank and such payment shall be a good discharge of the parties' payment obligations under this agreement. Following resolution of the dispute, whether by mediation or legal proceedings, the sum held in such account shall be payable as determined in accordance with the mediation or legal proceedings, and the interest accrued shall be allocated between the parties pro rata according to the split of the principal sum as between the parties.

25. NO PARTNERSHIP OR AGENCY


Nothing in this agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the parties, constitute any party the agent of another party, nor authorise any party to make or enter into any commitments for or on behalf of any other party except as may expressly be provided in writing and then only for the purpose set out therein.


26. THIRD PARTY RIGHTS

Nothing in this contract confers or purports to confer on any third party any benefit or any right to enforce any term of this Agreement.


27. Sub-Contracting and assignment

27.1 Subject to clause 27.3, neither party shall be entitled to assign, novate or otherwise dispose of any or all of its rights and obligations under this agreement without the prior written consent of the other party, neither may the Service Provider sub-contract the whole or any part of its obligations under this agreement except with the express prior written consent of the Council.


27.2 In the event that the Service Provider enters into any sub-contract in connection with this agreement it shall remain responsible to the Council for the performance of its obligations under the agreement notwithstanding the appointment of any sub-contractor and be responsible for the acts, omissions and neglects of its sub-contractors as if they were the acts, omissions and neglects of the Service Provider.

27.3 The Council shall be entitled to novate the agreement to any other body which substantially performs any of the functions that previously had been performed by the Council.


28. ENTIRE AGREEMENT

28.1 This Agreement constitutes the complete agreement between the Parties with respect to the subject matter hereof and supersedes all previous communication, representation understandings and any representation promise or condition not incorporated herein shall not be binding on any party.

28.2 No variation of this agreement shall be effective unless it is in writing and signed by the parties (or their authorised representatives).

29. WAIVER AND SEVERANCE


29.1 A waiver of any right or remedy under this agreement is only effective if given in writing and shall not be deemed a waiver of any subsequent breach or default. A failure or delay by a party to exercise any right or remedy provided under this agreement or by law shall not constitute a waiver of that or any other right or remedy, nor shall it preclude or restrict any further exercise of that or any other right or remedy.


29.2 No single or partial exercise of any right or remedy provided under this agreement or by law shall preclude or restrict the further exercise of that or any other right or remedy.

29.3 If any provision of this Agreement is prohibited by law or judged by a court to be unlawful, void or unenforceable, the provision shall, to the extend required, be severed from this Agreement and rendered ineffective as far as possible without modifying the remaining provisions of this Agreement, and shall not in any way affect any other circumstances of or the validity or enforcement of the Agreement.

30. Governing Law and Jurisdiction


30.1 This agreement and any dispute or claim arising out of or in connection with it or its subject matter shall be governed by and construed in accordance with the law of England and Wales.


30.2 The parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this agreement or its subject matter.


IN WITNESS of which the parties have executed this Agreement as a deed the day and year first before written.


EXECUTED AS A DEED and

)


DELIVERED by ___________

)


acting by two directors or

)


by a director and its secretary

)


……………………………
………………………………


Director
Print name


………………………………..
………………………………


Director / Company Secretary
Print name


THIS COMMON SEAL OF
)


THE MAYOR AND BURGESSES OF
)


THE LONDON BOROUGH OF
)


HACKNEY was hereunto affixed 
)


in the presence of:
)


………………………………..


Authorised Officer


Services Specification

Charges and Payment

1. Charges based on a fixed price


		Service

		Monthly cost (£)



		[INSERT RELEVANT PART OF SERVICES]

		[INSERT FIGURE TO BE CHARGED TO COUNCIL]



		[INSERT RELEVANT PART OF SERVICES]

		[INSERT FIGURE TO BE CHARGED TO COUNCIL]



		[INSERT RELEVANT PART OF SERVICES]

		[INSERT FIGURE TO BE CHARGED TO COUNCIL]



		TOTAL

		[INSERT FIGURE TO BE CHARGED TO COUNCIL]





2. Charges based on hourly rates


		Hours of service in invoice period

		Hourly rate (£)



		[Up to 100]

		[INSERT FIGURE PER HOUR TO BE CHARGED TO COUNCIL]



		[101-200]

		[INSERT FIGURE PER HOUR TO BE CHARGED TO COUNCIL]



		[201-300]

		[INSERT FIGURE PER HOUR TO BE CHARGED TO COUNCIL]





3. Payment triggered by meeting milestones


		Workstream

		Milestone

		Date completion expected

		Charge payable on completion (£)



		[INSERT]

		[INSERT DETAILS]

		[INSERT DATE]

		[INSERT FIGURE]



		[INSERT]

		[INSERT DETAILS]

		[INSERT DATE]

		[INSERT FIGURE]



		[INSERT]

		[INSERT DETAILS]

		[INSERT DATE]

		[INSERT FIGURE]





4. Menu pricing


		Type of Fixed Cost

		Charges (£)



		[INSERT TYPE OF SERVICE TO BE PROVIDED]

		[INSERT FIGURE (EXPRESSED AS UNIT COST OR HOURLY RATE) TO BE CHARGED TO COUNCIL FOR THAT SERVICE]



		[INSERT TYPE OF SERVICE OR GOODS TO BE PROVIDED]

		[INSERT FIGURE (EXPRESSED AS UNIT COST OR HOURLY RATE) TO BE CHARGED TO COUNCIL  FOR THAT SERVICE]



		[INSERT TYPE OF SERVICE OR GOODS TO BE PROVIDED]

		[INSERT FIGURE (EXPRESSED AS UNIT COST OR HOURLY RATE) TO BE CHARGED TO COUNCIL FOR THAT SERVICE]



		[INSERT TYPE OF SERVICE OR GOODS TO BE PROVIDED]

		[INSERT FIGURE (EXPRESSED AS UNIT COST OR HOURLY RATE) TO BE CHARGED TO COUNCIL FOR THAT SERVICE]





5. Payment Plan


[INSERT DETAILS OF WHEN INVOICES WILL BE SUBMITTED BY THE SERVICE PROVIDER AND WHEN THEY WILL BE DUE FOR PAYMENT]


6. Termination Payment Default


In the event that at any time undisputed Charges of £[AMOUNT] have been overdue for payment for a period of [60] days or more, the Council will have committed a Termination Payment Default.


SERVICE CREDITS


TBC

Contract Management


7. Authorised representatives


7.1 The Council's initial Authorised Representative: [INSERT DETAILS]


7.2 The Service Provider's initial Authorised Representative: [INSERT DETAILS]


8. Key personnel


[INSERT DETAILS]


9. Meetings


9.1 Type


9.2 Quorum


9.3 Frequency


9.4 Agenda


10. Reports


10.1 Type


10.2 Contents


10.3 Frequency


10.4 Circulation list


Change Control


11. General principles


11.1 Where the Council or the Service Provider sees a need to change this agreement, the Council may at any time request, and the Service Provider may at any time recommend, such Change only in accordance with the Change Control Procedure set out in paragraph 2 of this Schedule 4.


11.2 Until such time as a Change is made in accordance with the Change Control Procedure, the Council and the Service Provider shall, unless otherwise agreed in writing, continue to perform this agreement in compliance with its terms before such Change.


11.3 Any discussions which may take place between the Council and the Service Provider in connection with a request or recommendation before the authorisation of a resultant Change shall be without prejudice to the rights of either party. 


11.4 Any work undertaken by the Service Provider and the Service Provider's Personnel which has not been authorised in advance by a Change, and which has not been otherwise agreed in accordance with the provisions of this Schedule 4, shall be undertaken entirely at the expense and liability of the Service Provider.


12. Procedure


12.1 Discussion between the Council and the Service Provider concerning a Change shall result in any one of the following:


(a) no further action being taken; or


(b) a request to change this agreement by the Council; or


(c) a recommendation to change this agreement by the Service Provider. 


12.2 Where a written request for an amendment is received from the Council, the Service Provider shall, unless otherwise agreed, submit two copies of a Change Control Note signed by the Service Provider to the Council within three weeks of the date of the request.


12.3 A recommendation to amend this agreement by the Service Provider shall be submitted directly to the Council in the form of two copies of a Change Control Note signed by the Service Provider at the time of such recommendation. The Council shall give its response to the Change Control Note within three weeks.


12.4 Each Change Control Note shall contain: 


(a) the title of the Change;


(b) the originator and date of the request or recommendation for the Change; 


(c) the reason for the Change; 


(d) full details of the Change, including any specifications; 


(e) the price, if any, of the Change;


(f) a timetable for implementation, together with any proposals for acceptance of the Change; 


(g) a schedule of payments if appropriate;


(h) details of the likely impact, if any, of the Change on other aspects of this agreement including:


(i) the timetable for the provision of the Change; 


(ii) the personnel to be provided; 


(iii) the Charges;  


(iv) the Documentation to be provided; 


(v) the training to be provided; 


(vi) working arrangements; 


(vii) other contractual issues;


(i) the date of expiry of validity of the Change Control Note; and  


(j) provision for signature by the Council and the Service Provider.


12.5 For each Change Control Note submitted by the Service Provider the Council shall, within the period of the validity of the Change Control Note:


(a) allocate a sequential number to the Change Control Note; and


(b) evaluate the Change Control Note and, as appropriate:


(i) request further information;


(ii) arrange for two copies of the Change Control Note to be signed by or on behalf of the Council and return one of the copies to the Service Provider; or


(iii) notify the Service Provider of the rejection of the Change Control Note. 


12.6 A Change Control Note signed by the Council and by the Service Provider shall constitute an amendment to this agreement.
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