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Invitation to tender for the provision of legal services to North East Finance
Tender Reference: NEF0011
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The contract(s) to which this Invitation to Tender relate are part funded by contributions from the European Regional Development Fund 2007-2013 Programme.

1. BACKGROUND TO NORTH EAST FINANCE AND ITS LEGAL SERVICES REQUIREMENTS
This Invitation to Tender is being issued by North East Finance (Holdco) Limited, a company with registered number 7000577 and its registered office at 33 Grey Street, Newcastle upon Tyne, NE1 6EE (NEF).  As a body governed by public law, NEF is a contracting authority as defined in the Public Contracts Regulation 2015 (Regulations).  This procurement is a below-threshold procurement being conducted in accordance with Chapter 8 of the Regulations.
NEF is the holding fund manager for the £142.5m Finance for Business North East (FBNE) programme.  The programme was established under (and is sometimes referred to as) the JEREMIE programme.  JEREMIE stands for Joint European Resources for Micro to Medium Enterprises, and is a joint initiative between the European Commission and the European Investment Bank Group.
Beginning in 2010, NEF established seven venture capital and loan funds, which provide funding on commercial terms to SMEs based in the North East of England: County Durham, Northumberland, Tees Valley and Tyne & Wear.  The funds have been designed to target demand from all eligible business sectors and stages and the types of funding they provide range from loans of £1,000+ to individuals starting a business – to equity or mezzanine investments of up to £1.25m in established businesses or new businesses with high growth potential.  They were established to address the market failure in the provision of growth funding to small and medium sized enterprises and to stimulate new business and job creation: public policy objectives of the North East Regional Economic Strategy.
NEF was established with grant funding from the European Regional Development Fund 2007-2013 programme (ERDF) (administered by the UK Government Department for Communities and Local Government) (DCLG) and from the Department for Business, Innovation and Skills (BIS).  It also secured a loan of £62.5m from the European Investment Bank (EIB).  Since 2010, NEF has overseen the investment by its fund managers of over £132m in more than 800 companies and has already repaid a substantial proportion of its EIB loan.  NEF’s funds were originally profiled to finish investing in 2014 but their success, and continued unmet market demand, led to further grant funding being provided by the ERDF and BIS’s Regional Growth Fund to extend the operation of the funds to the end of 2015.
NEF has overall responsibility for the FBNE programme but does not itself receive and review applications for funding from SMEs, or make the investments – this is carried out by independent, FCA authorised fund management companies with which NEF has contracted to manage the funds.  Further information on NEF, the fund managers and the funds is available on NEF’s website: http://www.northeastfinance.org/  Most of the sub-funds are structured as limited partnerships, in which NEF is the principal investor.
NEF is responsible for overseeing the operation of the seven sub-funds by the fund managers, and is directly accountable to DCLG and BIS for the grant funding received, and for ensuring that the conditions and targets attached to the grants are observed and achieved.  NEF is also the borrower of the £62.5m loan from the EIB and is responsible for ensuring it is serviced and repaid and for managing the relationship with the EIB.  NEF engages directly with the Local Enterprise Partnerships which serve the geography which NEF’s funds cover (the North East Local Enterprise Partnership and Tees Valley Unlimited) to seek to ensure that the delivery of the portfolio of funds meets the expectations of the stakeholders which they represent.
NEF operates in accordance with best practices in corporate governance and its activities are overseen by the company’s Board of Directors and by an Advisory Board – both of which are comprised of individuals with significant experience in industry, venture capital, private equity, banking and the financial services sector generally.  It operates in a relatively complex regulatory environment and has to ensure that it, and its outsourced fund managers, complies with the relevant EU and UK regulatory frameworks – including those relating to: the utilisation of EU structural funds; public procurement; state aid and financial services regulations.
As currently constituted, NEF is a single purpose vehicle which exists to deliver the FBNE programme.  NEF is currently seeking to extend the investment phase of that programme into 2016 and the legal advice associated with that process and the final 8 to 14 months of active investments are the principal requirements which this Invitation to Tender seeks to address.  This is expected to include input on the legal agreements with: the European Investment Bank regarding additional borrowing; with grant-funders, regarding adjustments to existing agreements and drafting of new funding agreements and with fund managers, regarding adjustments required to fund management and limited partnership agreements.  Advice on the procurement law and state aid implications of the further extension of fund activity is also expected to be required, as well as ongoing advice on these areas and on general corporate/commercial advice.  As NEF’s requirements are expected to relate principally to these areas (those derived from EU-law, including state aid and public procurement, and more general corporate/commercial advice), this Invitation to Tender is split into Lots covering these two areas.
Although the active investment phase of NEF’s funds will end during 2016, NEF will subsequently be overseeing (and its fund managers actively managing) the realisation of the fund portfolios – during which time further legal advice is likely to be required.  The law firm(s) appointed pursuant to this Invitation to Tender will therefore be engaged for an initial period of c. 2 years (to 1 November 2017), with the possibility that the contract term can be extended for a further year – in the event only that the total actual expenditure during the initial two year period of the contract(s) let pursuant to this Invitation to Tender is (as anticipated) substantially below the OJEU threshold of £172,514 and if the cumulative spend anticipated by the end of year 3 is also below that level.
The detailed tender specifications are set out in the follow section of this Invitation to Tender, and the requirements relating to your tender response are contained in section 4 and Appendix 1.  Should you require any further information regarding North East Finance or this Invitation to Tender, please see section 4.2 regarding submission of queries.

2. 
TENDER SPECIFICATION

NEF wants to appoint appropriately qualified and experienced solicitors to provide advice and assistance in relation to the following areas of law – which are the Lots into which this Invitation to Tender is divided:
	LOT 1
	LOT 2

	State Aid, Public Procurement and EU Law

In particular as these relate to risk capital projects and the use of European Regional Development Fund capital.


	General Corporate and Commercial Advice
Including advice relating to: corporate finance including borrowing facilities; fund management and limited partnership agreements; financial services regulatory compliance and corporate governance; general regulatory compliance; employment law; commercial contracts and commercial property related matters.


This Invitation to Tender is not for a specific, predetermined piece of work but is to identify one or two law firms which can provide services as required in relation to the areas specified in this document.  NEF will enter into a contract with the highest-scoring firm under each Lot, and will subsequently provide specific instructions to, and request cost-estimates for undertaking discrete pieces of work from, the relevant firm(s) – on the basis set out in Appendix 2.
Bidders may submit tenders in respect of one or more Lots – i.e. can tender for either or both Lots.  The highest scoring firm for each Lot will be appointed and so depending on the number of bids received and the outcome of the evaluation, there will either be a single contractor or a small panel of two firms.  If two firms are appointed, NEF will instruct them in accordance with the principles set out at Appendix 2.  
The award criteria and evaluation weighting for each Lot are set out in section 3, below.  The specific requirements applicable to each Lot follow.  The capabilities of your firm and the suitability of your tender proposals will be assessed against the following requirements when viewed in the context of NEF’s business and operations (as summarised in section 1) and you should read the following requirements, and frame your tender response, accordingly.
Lot 1: State Aid, Public Procurement and EU Law
The ability to operate investment funds which fully comply with EU state aid and structural funds regulations, while still affording the fund managers maximum flexibility and commerciality in delivering the funds, is critical to the success of NEF’s programme.  One of NEF’s roles is to liaise with its fund managers regarding the appropriate interpretation of applicable UK and EU law and any advice provided to NEF by the solicitors appointed under this Lot may form the basis of guidance given by NEF to, and may be shared with, NEF’s fund managers.

The specific requirements relating to the state aid component of this Lot are for lawyers with:

· experience of advising on state aid compliance for publicly-backed venture capital and loans funds;

· familiarity with both the old and new General Block Exemption Regulations (GBER) and Risk Capital Guidelines, (RCG) and a detailed knowledge of their practical application;

· an understanding of the detailed state aid issues which impact on publicly-backed venture capital funds e.g. those relating to constraints on investing in MBO type transactions;

· experience of advising both at the level of fund structures and also in relation to individual investments in SMEs – in relation to compliance with the Market Operator Principle, EU reference rate and De Minimis regulation;

· the ability to advise on the inter-relationship between state aid law as it relates to schemes such as the EIS, SEIS and VCTs and GBER and RCG based financial instruments;
· ideally, demonstrable experience of having engaged directly with relevant departments within DG Competition.

In relation to the requirement to advise on public procurement law, the relevant qualifications and prior experience of the firm and individuals generally will be taken into account and in particular the following:
· experience of advising contracting authorities in relation to all aspects of the design and execution of regulated public procurement processes;
· experience of advising on the correct interpretation and application of procurement law to contracts previously let in accordance with regulated procurement processes;
· familiarity with the Public Contracts Regulations 2015, and ability to advise on all types of processes conducted in accordance with them, including sub-threshold processes.

In relation to the requirement to advise on EU law, the relevant qualifications and prior experience of the firm and individuals generally will be taken into account and in particular the following:

· experience of advising on EU structural funds regulations, in particular as they relate to the use of European Regional Development Fund monies.
Lot 2: General Corporate and Commercial Advice
Under this Lot, NEF seeks to appoint a firm with strong capabilities in relation to general corporate, commercial and regulatory compliance related matters.  The areas regarding which advice is most likely to be required (and on which your tender response should focus) are:
· advising on the drafting of fund management and limited partnership agreements, in particular for publicly-backed venture capital and loan projects;

· advising on secured facility/loan agreements, acting on behalf of the borrower;
· advising on funding agreements generally, and in particular advising recipients of public funding (including ERDF funding) on the terms of funding contracts, including grant agreements;

· advising on corporate structures and corporate governance, in particular as regards organisations which have both public and private sector funders;

· providing advice and support to the Boards of organisations in receipt of public funding on issues relating to corporate governance and compliance with funding obligations;

· advising on financial services regulatory compliance matters, including the application of the Financial Services and Markets Act and Consumer Credit Act and associated legislation and regulations including the Money Laundering Regulations 2007 and the FCA Handbook;
· providing advice and ongoing support regarding ongoing compliance with laws and regulations which have general (or potential) application to commercial and publicly-funded organisations, such as the Data Protection Act, Bribery Act, Freedom of Information Act etc;
· employment law;

· commercial contracts;
· commercial property.
3.   
AWARD CRITERIA AND EVALUATION PROCESS

The contract award(s) will be made on the basis of the most economically advantageous tender – i.e. contracts will be awarded to the firm which achieves the highest score in respect of each Lot, when the tenders for each Lot are evaluated in accordance with the award criteria set out below.

Each Lot will be evaluated separately – i.e. a score for each of the three Award Criteria will be awarded in respect of responses for each Lot.  The same award criteria apply to both Lots, and are:

Award Criteria 1: Ability to Deliver Service to a High Standard
The capabilities of your firm and of the individual lawyers who will undertake the work will be assessed, in relation to the requirements of the relevant Lot.  This will take into account the qualifications and experience of the individual lawyers named in the tender submission, with the highest scores being awarded to those with relevant recent experience of advising on comparable projects.  Where possible, please support experience with client testimonies.

Award Criteria 2: Price
Please see Appendix 1 for the format in which pricing proposals must be set out in tender submissions.  The evaluation will focus on the hourly rate to be charged by the two most senior lawyers who will deliver the service – i.e. on the charge-out rate of the partners and associates (or equivalent), or as otherwise appropriate depending on who you identify as being primarily responsible for undertaking the work.  The table may be altered or expanded if necessary to detail different hourly rates if applicable to different individuals/specialisms.  Where different rates apply to the same category of fee earner (e.g. some partners or associates time will be charged at a higher rate than others), the score for price will be based on the average hourly rate of the two most senior categories of lawyer.
The lowest-priced proposal will be awarded the highest score under this criteria, and the other proposals will be scored in accordance with their rank (lowest price to highest price scoring most to least), taking into account the magnitude of difference between prices.

Award Criteria 3: Quality of Proposal and Value for Money
The quality of your tender proposal will be assessed under this criteria, including:

· the understanding of the requirements of NEF’s business which it demonstrates;

· your proposed approach to delivering the services and to relationship management;

· any added-value features of your proposal.

Any discounts or other cost-based approaches to adding value will be taken into account under this award criteria and not under Award Criteria 2, to enable the evaluation of Price to be based simply on the standard charge-out rates which will apply.

Weighting Of Award Criteria And Scoring Principles:

The weightings which will be applied to all Lots are as follows:
	Award Criteria
	Weighting

	1)
	Ability to Deliver Service to  A High Standard
	55%

	2)
	Price
	35%

	3)
	Quality of Proposal and Value for Money
	10%


Award criteria 2 will be scored as detailed above – with the lowest hourly rates receiving the highest score.

Tender responses will be scored against award criteria 1 and 3 in accordance with the following principles, with reference to how well the proposals meet the requirements of the relevant Lot as specified in section 2.
	Score
	Scoring Principles

	0
	Unacceptable – proposals are unacceptable

	1
	Very Weak – proposals are very weak

	2
	Some Reservations – proposals give rise to some reservations

	3
	Satisfactory – proposals are satisfactory

	4
	Good – proposals are good

	5
	Excellent – proposals are excellent


Tender submissions will scored by evaluators in accordance with these principles, and the weightings set out above will then be applied to the score.   

NEF may request clarification on points raised in tender documents before the evaluators finalise their assessment of the tenders.

Following evaluation of the written tender submissions, NEF may request selected firms give a presentation to the evaluators.  Any such sessions will be for the purposes of clarifying the written submissions and will not introduce any new questions or evaluation criteria, nor will any negotiation of terms be entered into.  The evaluators may ask the presenting firm(s) questions to test statements made in the written response, for the purposes of verifying the scoring of the written submissions.

NEF hopes to complete its evaluation of tender submission and to formally engage the successful firm(s) by the end of October 2015.

4. 
TENDER PROCESS AND TERMS

4.1 What to Include in Your Written Tender Submission
In summary, your written tender submission should illustrate why your firm and the individual lawyers named in the submission have the qualifications, experience and capabilities to provide high quality legal advice relating to the requirements set out in section 2, above, taking into account the nature of NEF’s business and its funders and stakeholders (as summarised in section 1).
The mandatory requirements for inclusion in your tender submission are set out in Appendix 1.  These include your pricing proposals, and the format in which they must be submitted.

Please state clearly at the beginning of your tender submission which Lots you are tendering for.

As stated in section 3, above, each Lot will be evaluated and scored separately.  Some aspects of your written tender submission may be relevant to both Lots (if tendering for both).  For example, a summary of your firm’s overall capabilities and experience and also your proposed approach to delivering the services and adding value.  It is not necessary to repeat these common features in your tender submission for each Lot; they will be taken into account and evaluated under the appropriate criteria when each Lot is scored.

If you are tendering for more than one Lot, please set out your response for each Lot in separate, clearly-marked sections of your written submission.  Responses in respect of each Lot should identify the corporate and individual capabilities and experience you can offer, relevant to the requirements of that Lot – and your proposals as to how you will deliver on those requirements.

Please identify and provide CV summaries for all key advisors in respect of the work required under each Lot.

Please identify your proposed client liaison partner (who will have overall responsibility for managing the relationship with NEF) and detail your approach to delivering the services required, including any proposals to add value.

Please limit your tender submission to a maximum of 20 pages.

4.2 Queries; Tender Submission Requirements and Deadline
All queries must be submitted in writing by email to Alastair Smith at alastair.smith@northeastfinance.org
To ensure a fair and transparent process, no other approach of any kind in connection with this tender should be made to anyone associated with NEF, other than your formal tender documentation.  Failure to comply with this may result in disqualification from the process.
To ensure that all prospective bidders receive the same information, please provide a contact email address to alastair.smith@northeastfinance.org 

The answers provided to any questions received will be circulated to all parties which provide a contact email.  Queries must be received no later than 12 noon on Tuesday 20th October 2015.
The closing date for tender submissions is 3pm on Friday 23rd October 2015.

Please submit one hard copy and one electronic copy.

Hard copies must be sent in a sealed envelope marked CONFIDENTIAL TENDER DOCUMENTS to:
Alastair Smith
North East Finance

First Floor

33 Grey Street

Newcastle upon Tyne

NE1 6EE

Electronic copies must be e-mailed to alastair.smith@northeastfinance.org by the same deadline. In the interests of fairness we will not open hard copy or email submissions until the deadline.
4.3 Contract Terms and Duration
Each successful bidder’s contract with NEF will comprise: (1) the contents of this Invitation to Tender (including the appendices); (2) the proposals and prices set out in the successful bidder’s tender submission; (3) those of the bidder’s standard terms and conditions which are accepted by (and/or as adjusted by agreement with) NEF.  In the case of conflict or contradiction between terms, the relevant provision imposed by the documents listed in the previous sentence will apply in that order of precedence.  The hourly rates tendered will be fixed for the duration of the contract and will not be index linked or otherwise increased.
As stated, the successful bidders’ standard terms and conditions will form part of the contract with NEF – subject to agreement to amend any such terms which are not acceptable to NEF and to insert any additional terms required by NEF.  (In the absence of agreement of terms, NEF reserves the right not to award the contract and to offer it instead to the next-highest scoring bidder.)  Please therefore submit a copy of your standard terms and conditions with the tender, or provide a link to them.  It is a requirement that your firm is, and the services it provides to NEF are, covered by an appropriate professional indemnity insurance policy and that any limits imposed on your potential liability to NEF are acceptable to NEF.  If any such limits are not specified in your standard terms and conditions, please specify in your tender submission what they will be in relation to the services required by NEF as summarised in this Invitation to Tender.
The contract(s) entered into pursuant to this Invitation to Tender will endure from the date of appointment until 1 November 2017, unless terminated earlier either by NEF or the appointed firm by one month’s written notice.  The term of appointment may be extended by agreement between NEF and the relevant panel member for up to a further year (i.e. until 1 November 2018) - in the event only that the total actual expenditure during the initial two year period of the contract(s) let pursuant to this Invitation to Tender is (as anticipated) substantially below the OJEU threshold of £172,514 and if the cumulative spend anticipated by the end of year 3 is also below that level.
North East Finance, and the contract(s) to be let pursuant to this Invitation to Tender, are part-funded by the European Regional Development Fund 2007-2013 programme.

4.4 Conditions Applicable to Invitation to Tender and Tender Participation
Tender submissions should remain open for acceptance for a minimum of 60 days from the tender submission deadline.

NEF reserves the right:

· to cancel the tender process at any time;

· not to accept the lowest-cost proposal(s); and 

· to decline all proposals if none are considered satisfactory.

NEF may cancel the tender process and reject all tenders at any time prior to the award of the contract.  The issue of this Invitation To Tender in no way commits NEF to enter into any contract pursuant to this tender process.

NEF reserves the right, in its absolute discretion, to disqualify any submission that does not, in the evaluators’ opinion, comply with the requirements of the Invitation To Tender or any other requirement of NEF in connection with the tender process.

NEF cannot reimburse any costs associated with the preparation and submission of a proposal for this piece of work.  If you chose to submit a proposal, you must bear all such costs.  NEF shall not accept any liability for any costs whatsoever arising from your participation in this tender process.
4.5 Confidentiality And Fairness
To ensure a fair and transparent process:
· You must not disclose to anyone else any information which will be contained in your tender submission before a decision to award the contract(s) is notified to you.

· You must not try to obtain any information about anyone else’s tender submission or proposed submission before the decision on award of the contract(s) is notified to you.

· You must not make any arrangement with another party about whether they should tender, or otherwise share details of tender prices with any other party.

· No approach should be made to anyone associated with NEF in connection with this tender other than queries submitted in accordance with section 4.2, above.
Failure to comply with these requirements may result in disqualification from the process.
Appendix 1 – Mandatory Requirements to Include in Tender Response
As a minimum, your written tender submission must include:

1. A general summary of your firm and its capabilities;

2. Details of your firm’s experience of delivering the services under the Lot(s) for which you are tendering;

3. Summary CVs and examples of the relevant experience of the lead partner and all senior advisors who will undertake the work on each Lot for which you are tendering;

4. A description of how you will deliver the services required;

5. The following table, duly and fully completed:

	Client liaison partner for all services:


	Fee earners and rates per Lot:


	LOT 1


	LOT 2

	
	State Aid, Public Procurement and EU Law
	General Corporate and Commercial Advice

	Lead partner:
	[name]
	[name]

	Hourly rate:
	[£]
	[£]

	
	
	

	Partner #2:
	[name]
	[name]

	Hourly rate:
	[£]
	[£]

	
	
	

	Associate:
	[name]
	[name]

	Hourly rate:
	[£]
	[£]

	
	
	

	Solicitor:
	[optional to name]
	[optional to name]

	Hourly rate:
	[£]
	[£]

	
	
	

	Trainee
	
	

	Hourly rate:
	[£]
	[£]


You must also specify who and/or which category or categories of fee earner (e.g. Partner; Associate) will be primarily responsible for undertaking the work.  The evaluation of Price will be based on the hourly rate of the fee earners who will be primarily responsible for undertaking the work.

You must provide hourly charge-out rates for all category of fee earner who may undertake work.  As trainees change department, it is not necessary to name trainees but please state the charge out rate which will apply to work undertaken by trainees.  Please also state the basis on which any other costs will be charged.  Travel, accommodation and out of pocket expenses will only be chargeable to NEF with prior agreement.  All firms appointed to the panel will, during such time as it is undertaking specific work-streams, be required to submit regular invoices to NEF, together with supporting information detailing the actual time engaged on the matter by each fee earner.

All prices must be quoted exclusive of VAT.

You can adjust the above table to include as many different categories of fee earner or specific individuals as required to specify all the relevant pricing bands which you will use when undertaking the work and invoicing the client.  If the work of all fee earners of the same category (e.g. partners) will be billed at the same hourly rate, then it is not necessary to list all of the individuals who will undertake the work in the above table.

Appendix 2 – Basis on Which NEF Will Instruct Appointed Firm(s)
As detailed in section 2 of the Invitation to Tender, one or two firms will be appointed to provide services under the two Lots:

	LOT 1
	LOT 2

	State Aid, Public Procurement and EU Law

In particular as these relate to risk capital projects and the use of European Regional Development Fund capital.


	General Corporate and Commercial Advice
Including advice relating to: corporate finance including borrowing facilities; fund management and limited partnership agreements; financial services regulatory compliance and corporate governance; general regulatory compliance; employment law; commercial contracts and commercial property related matters.


NEF will instruct work in accordance with the following principles:
1. Instructions which relate wholly or predominantly to work which falls within one Lot will be given to the firm appointed to that Lot.  It will be asked to provide an estimate of the cost of undertaking discrete work-streams before they begin.  Follow-up advice and ongoing, ad hoc advice on small issues may be requested without a pre-estimate of costs and invoiced on a time and line basis.

2. Where an instruction relates principally to work covered by one Lot but there is a related requirement for input on matters which would fall under the other Lot, NEF reserves the right to ask the firm providing the principal advice also to provide the ancillary advice.  This discretion will not be used to undermine the panel arrangement but only to avoid inefficiency, duplication and the consequently increased costs of instructing more than one firm for the purposes of advising on ancillary matters.
3. Appointment to provide services under either or both Lots does not guarantee any, or a minimum, amount of work.  The appointment is non-exclusive; NEF reserves the right to secure legal advice from other suppliers if it, in its sole discretion, deems it necessary or appropriate to do so.
4. Each firm appointed to provided services shall, during such time as it is undertaking specific work-streams, submit regular invoices to NEF, together with supporting information detailing the actual time engaged on the matter by each fee earner.

5. The engagement will endure from the date of appointment until 1 November 2017, unless terminated earlier either by NEF or the appointed firm by one month’s written notice.  The term of appointment may be extended by agreement between NEF and the relevant firm for up to a further year (i.e. until 1 November 2018) – in the event only that the total actual expenditure during the initial two year period of the contract(s) let pursuant to this Invitation to Tender is (as anticipated) substantially below the OJEU threshold of £172,514 and if the cumulative spend anticipated by the end of year 3 is also below that level.
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