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Tel No:    01296 744 400
E-mail: procurement@bucksfire.gov.uk
Our Ref:  BMK2017-038
Date: 12 March 2018




















Dear Sir/Madam

Invitation to Tender for Operational Assurance Audit - Ref BMK2017-038

Bucks and Milton Keynes Fire & Rescue Service (“BMKFRS” or “the Authority”) invite you to tender for the above Contract and accordingly enclose an Invitation to Tender.

Your tender response should reach me by not later than 1100hrs on 11th April 2018.

All tenderers should express their interest to tender via our In-Tend eSourcing Platform, this will ensure all clarifications received will be issued to those interested. Registration and access can be gained at: https://in-tendhost.co.uk/bucksfire/aspx/Home

You are advised to read all sections carefully before tendering.  Should you have difficulty with the tender or tender process, please make contact via the communication tool within the In-Tend eSourcing Portal 



Yours faithfully




Jarvis Osborne
Assistant Procurement Manager
Buckinghamshire & Milton Keynes Fire & Rescue Service 
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Section One	Scope and Context

Buckinghamshire & Milton Keynes Fire Authority wish to let a contract on behalf of Buckinghamshire Fire and Rescue Service (BFRS), for Operational Assurance Auditing services. The duration of the contract will be two years with a potential extension of a further one year.

In addition Royal Berkshire Fire & Rescue Service (RBFRS) will have the option to use this contract, however at this moment in time there is no firm commitment from them. An illustrative amount for RBFRS has been included within the total contract value however to account for this.


Background Information

Since the responsibility for fire and rescue moved from the Communities and Local Government to the Home Office there has been an increased drive to improve the level of service assurance to the government and the public. Also the validity of peer reviews has been called into question.

During July this year the Home Office commissioned Her Majesty’s Inspectorate of Constabulary (HMIC) to take on the role of inspectorate of fire and rescue services in England. The Inspectorate is now known as Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (HMICFRS).

The creation an inspectorate, will support the continuous improvement of services, making sure we are as professional, effective and as efficient as possible. 

Last year, to improve the level of transparency and independent scrutiny of the Service the Senior Management Board commissioned an external company to undertake a review of the most fundamental element of our Service, namely our operational performance and assurance arrangements. 

The visit undertaken during October 2016, involved members of an audit team conducting a number of interviews with both our operational managers and staff, as well as attending incidents, in order to determine the effectiveness of our operational response. 

In December 2016 a report was received and although excellent, nonetheless identified 30 improvement recommendations, three of which were considered as ‘particular priorities’. These recommendations have since been incorporated into the Service’s approved Operational Assurance Improvement Plan, designed to ensure the cycle of continuous improvement is maintained.

The approach previously taken, will undoubtedly better prepare the Authority for the upcoming programme of inspections that will be undertaken by the HMICFRS.


Corporate Information
This Buckinghamshire Fire & Rescue Service serves a population of more than 800,000 in the South East of England. The area stretches from the outskirts of London to the South Midlands. It comprises the four districts of Buckinghamshire – Aylesbury Vale, Chiltern, South Bucks and Wycombe – and Milton Keynes.
Milton Keynes is the northernmost part of the area, bordering the East of England and the East Midlands. It is one of the fastest-growing places in England. Since 1971, its population has risen from 67,000 to around 249,000. During the same period, the population of the rest of Buckinghamshire has risen from 404,000 to around 505,000.
The area served by Buckinghamshire Fire & Rescue Service includes stretches of the M1, M4, M25 and M40 motorways, a section of the West Coast Main Line, several miles of the River Thames, part of the Silverstone motor racing circuit and Chequers, the Prime Minister's country residence. Heathrow and Luton airports lie just outside the area.
Buckinghamshire Fire & Rescue Service receives around 18,000 calls for assistance every year, of which about 8,000 are emergency incidents. It has 42 frontline and specialist fire and rescue vehicles and four Urban Search and Rescue vehicles.
The Urban Search and Rescue (USAR) capability is part of the Government’s New Dimensions programme, which is made up of a series of projects that enhance the resilience and security of our communities. Changing political and environmental conditions mean that we need to be ready to tackle major incidents such as terrorist attacks, serious transport accidents and natural disasters.
More than 400 firefighters operate from Buckinghamshire Fire & Rescue Service's 20 strategically-placed fire stations. There are three fire safety offices - Aylesbury (covering Aylesbury Vale and Chiltern Districts), Broughton (covering Milton Keynes) and Marlow (covering Wycombe and South Bucks Districts).
Fighting fires is only part of the work of the present-day fire and rescue service. Releasing people trapped in vehicles after road traffic collisions, dealing with chemical spills and fitting smoke alarms in people’s homes make up an increasing proportion of our work. Our operational crews have therefore changed the focus of their work to help prevent emergency incidents from happening in the first place.
More than 100 people work in a variety of support services, including teams in risk assessment, vehicle workshops, finance, human resources and corporate planning. 
The service is overseen by Buckinghamshire & Milton Keynes Fire Authority, whose membership is drawn from Buckinghamshire County Council (12 members) and Milton Keynes Council (five members). It has an annual net revenue budget of around £28 million.
Please Note: The legal entity for contracting and other purposes is Buckinghamshire & Milton Keynes Fire Authority (“The Authority”), it has been referred to as Buckinghamshire & Milton Keynes Fire & Rescue Service to recognise its broader remit. 

The Authority will remain the sole participant empowered to deal with major issues of principle which might include (but not exclusively) price variation, default, additional supply requirements etc.


Equalities Statement

The Authority is committed to developing, promoting and delivering its services, information and employment opportunities without discriminating against anyone on the grounds of age, disability, faith, gender, race, sexuality, gender reassignment, marriage and civil partnership, pregnancy or maternity.

The Authority expects its suppliers and other people who deliver its goods, services or works to share this vision and these values. All organisations that want to provide goods, works and/or services to the Authority must be able to show that they are taking steps to allow equal access to the provision of goods, works and services, provide fair treatment and equal opportunity.

Ethical Code of Conduct

As part of the agreement between the parties to this Contract an Ethical Code of Conduct will be required.  This code will reflect the commitment of the parties to deliver continued value and wellbeing throughout the Contract period that benefits the contractual parties.

During the Contract term all parties agree to retain relative information as confidential unless a need to release is confirmed by a request for information through the Freedom of Information Act 2000.

At no point during the Contract will any contractual parties bring any other contractual parties into disrepute.  These areas of disrepute will include, but not exclude, any other legitimate associated action:

· Slander
· Sharing of information specific to the Contract with those not a party to the contract
· Demonstrating a disregard for Contract prices and users
· Becoming involved with any external contract organisation, party or individual with the intention of disrupting the supply of goods or services being delivered from the Contract
· The intention to cause damage to a contractual party whether by verbal, written or physical action involving reputation, monetary, loss of existing or future identified business.

If any claims for unethical behaviour or physical action are reported to the Authority an investigation will be undertaken. In the event of a claim being unsubstantiated the plaintiff and accused will be advised. In the event of a substantial claim being identified the accused will be removed from the Contract with immediate effect.

At any point during the investigation neither party should undertake any actions that can be deemed as influencing the process. Continued associate actions will result in the process being halted and where appropriate the Contract terminated.  

Bribery, Corruption and Collusion

The Authority and its suppliers are bound by the Bribery Act 2010. 

Any contract award resulting from this ITT to any Tenderer who is subsequently convicted of the offence bribery within the meaning of section 1 or 6 of the Bribery Act 2010 will be terminated immediately without cost or obligation to the Authority.


Financial Standing of Tenderers and Suppliers

The Authority regularly carries out financial checks on its suppliers.

For the purposes of this ITT, prior to award of contract, financial checks will only be carried out in respect of the recommended successful Tenderer(s). 





Section Two 		Instructions to Tenderers

2.1	Tender Documents

The detail of this document and all associated documents is to be treated as private and confidential and for use only in connection with this tender process. Copyright of all tender documents, including any amendments or further instructions, shall remain with the Authority.

In this section the words and expressions contained therein shall have the same meaning ascribed to them in the Conditions and the Specification.

The requirement comprises the appointment of a contractor to provide the services as stated in the Specification.

The tender response must be submitted as per instructions contained within 2.4 Submission of Tender.

During this tender process, all communication (including contact and questions in connection with this tender) must be submitted via the In-Tend eSourcing platform. The written responses will be distributed where appropriate to all tenderers via the clarification/communication function. 

Tenderers should ensure that all appropriate contacts have access to the eSourcing platform to view any questions and answers that have already been raised, together with any additional information that might have been communicated during this process.

2.2	Procurement Strategy

The Authority is releasing this tender to the market in accordance with the Authority’s Contract Regulations and the UK Public Contract Regulations 2015. 

The Authority has determined that this project is considered as services and as the estimated contract value is above the EU threshold will be issued using OJEU open tender procedure.

Tenderers will be required to meet the Eligibility Criteria detailed within the Suppliers Standard Questionnaire.  Tenderers that have passed the Eligibility Criteria will be evaluated against the Tender Award criteria.  Tenderers scores against the Eligibility and Selection Criteria will not count towards the evaluation scores in the Award Criteria.

Site visits are recommended, and details of the dates you are required to attend the site visits are contained within this document.  Please refer to Section 2.15

The Award criteria will include presentations, please refer to Section 2.14 for details

2.3	Preparation of Tender

The information contained within this document should be regarded as a statement of the current requirement as far as the Authority is able to determine at this time.  Tenderers must carefully examine and consider the tender documents and satisfy themselves of the appropriateness and validity of any information provided. In submitting a tender, Tenderers shall be deemed to have read and understood all of the tender documents.

Tenderers must submit responses to a question or requirement raised within the eSourcing platform. Some of which will be mandatory and you will be unable to submit if not completed. If a Tenderer wishes or is asked to provide additional information, this should be clearly labelled and referenced to the question in which it relates for easy identification. Additional material should not be used to answer the question, but merely to support the answer given 

If any points in the tender documents are unclear, Tenderers may seek clarification via the communication option within the eSourcing platform.

Tenderers may propose alternative solutions to meet the Authority’s requirement.  Should alternatives be proposed, the alternatives must, as a minimum, fulfil the requirement described in the Invitation to Tender documents otherwise the tender will be rejected.  

2.4	Submission of Tender

Tenderers must sign and date the Form of Tender provided unqualified and return it together with their tender submission to confirm that all Terms, Conditions and Variations specified by the Authority during the tender period have been understood and accepted. Failure to submit a signed Form of Tender document will result in the rejection of the tender submission.

All documents requiring a signature must be signed:-

· Where the Tenderer is an individual by that individual;
· Where the Tenderer is a partnership, by at least two duly authorised
Partners;
· Where the Tenderer is a company, by a Company Director, where such person is duly authorised for that purpose.

Tenderers are required to submit their responses as follows:-all submissions should be made on the eSourcing platform by the stated deadline. Suppliers are able to submit multiple times, however the latest submission will be the one accepted. Responses should be submitted no later than 1100hrs on 11th April 2018. 


NB: To ensure on-time submissions, Tenderers are strongly advised to submit the tender well in advance of the deadline to avoid possible disappointment.  Allowances cannot be made for technical issues causing delays.

2.5	Late Tenders

Any tenders received after 1100hrs on 11th April 2018 will not be accepted.

2.6	 Clarifications during the Tender Process

During the tender process, Tenderers and/or the Authority may find it necessary to request and/or issue tender clarifications. Tenderers requiring additional clarification on any aspect of the Tender Documents must submit questions or requests for further information by sending any correspondence through the eSourcing platform. 

All questions and requests may only be made, and will only be considered if made, before close of business (1700hrs) on 4th April 2018.  The Authority will respond to all clarification requests no later than 6th April 2018.  All questions and requests for clarification of further information, and the corresponding responses, will be circulated to all Tenderers.
The Authority cannot accept, at point of submission, any tender change requests, as this would be deemed a counter offer and therefore the tender will be rejected and not evaluated.  


2.7	Tender Validity

Your Tender should remain open for acceptance for a period of 6 months. Any tender submitted showing a shorter validity period may be rejected.


2.8	Conditional Tenders

Any Tenderer submitting a tender that contains a condition that is deemed as unacceptable by the Authority shall be given the opportunity to withdraw the condition without any amendment to the tender.  If the tenderer fails to remove the condition upon which its tender relies then the Authority reserves the right to reject the tender. 

2.9	Project Timetable

Set out below is the proposed procurement timetable.  

	Indicative Procurement Timetable

	Date
	Stage

	12th March 2018
	Issue ITT to suppliers

	1700hrs 4th April 2018
	Final Date for Submission of Tender Clarifications

	6th April 2018
	Issue Clarification Responses to all Tenderers

	No later than 1100hrs 11th April 2018
	Deadline for Tender Submission

	12th April 2018
	Evaluation of ITT Submissions

	17th April 2018
	Supplier Presentations

	20th April 2018
	Start of standstill Period

	23:59 30th April 2018
	End of standstill Period

	1st May 2018
	Contract Award Notice Published

	7th May 2018
	Contract Commencement



These dates are provided for information purposes only.  The Authority does not guarantee to complete each phase by the date stated above.

2.10	Authority Not Bound

The Authority does not bind itself to accept any tender in whole or in part.

2.11	Tenderer’s Costs

Under no circumstances shall the Authority accept responsibility for any expense or loss which may be incurred by any Tenderer in the preparation of the tender.

Under no circumstances shall the Authority incur any liability or costs in respect of this ITT or any supporting documentation or in respect of any decision to suspend or discontinue this procurement process.

Tenderers should note that if a future court decision deems any Contract resulting from this Invitation to tender to be ineffective and is subsequently put aside, Tenderers for the Contract will not be entitled to claim for direct, indirect or consequential loss due to Contract suspension and/or termination.  Additionally it should be noted that in the event of a legal challenge being received against this Contract under the Remedies Directive 2010 the following additional terms will take precedence:

The Authority reserves the right, subject to appropriate procurement regulations, to change without notice the basis of, or the procedures for, the competitive tendering process or to terminate or suspend the process at any time in its absolute discretion.
 
All other existing terms and conditions will remain in effect until notice is received of any revised Contract

Any discussions or correspondence between the Authority and Tenderers shall be conducted without any obligation whatsoever by the Authority to enter into or become bound by any Contract.

Unless agreed in writing by a duly authorised member of the Authority’s Procurement Team, no amendment or modification can be made to the Tender Documentation. 

The Authority will not be bound by any Contract until the Contract is embodied in a formal document and signed by all parties

2.12	Canvassing

Direct or indirect canvassing of any officer, Member or agent of the Authority by any potential Tenderer concerning this requirement, or any attempt to procure information from any such person concerning this ITT may result in the disqualification of the potential Tenderer from consideration for this requirement.

2.13	Confidentiality & Publicity Statement

The contents of this ITT and of any other documentation made available in respect of this process are provided on the basis that they remain the property of the Authority and must be treated as confidential. If you are unable or unwilling to comply with this requirement you are required to destroy this ITT and all associated documents immediately and not to retain any electronic or paper copies.

No Tenderer will undertake any publicity activities with any part of the media in relation to this ITT process or to the Contract without the prior written agreement of the Authority and this includes the format and content of any publicity.



2.14	Supplier Presentations

Tenderers will be invited to attend and conduct a presentation during the supplier presentation date as detailed in the timetable. During this tenderers will be asked the following:

1. detail the organisational structure to meet the requirements of this contract, including any dedicated staff  
2. detail how they would carry out assessments and compile reports.
3. Tenderers may also be asked to talk through their proposal, and there will also be a period of time for Q&A. 

Please Note:  In the event that following the evaluation of the submitted tender documents, it is clear a submission would not be successful even with the possibility of maximum scoring in the final presentation stage, it would be unethical to request the bidder to participate further in the process and BMKFA would inform the tenderer accordingly and not invite the tenderer to continue in this process.







Section Three – Selection and Assessment Methodology

In line with public procurement regulations and Crown Commercial Service (CCS) guidance relating to tender evaluation and award, the following details how the Authority will assess all Tenderers and tender submissions in relation to this requirement.

The tender evaluation will be based on a combination of quality (including presentation), and price weighted 70:30.

All tenders received will be considered on the information contained in the tender or obtained by the Authority as a direct result of the tender process. Submissions will be assessed on the basis of most economically advantageous tender (MEAT), evaluated in accordance with criteria set out below:

The Authority shall evaluate tenders against the following:

(i) Supplier Standard Questionnaire, (see appendix B)– pass/fail stage.
(ii) Award criteria – weighted out of 100%
Tenderers that have passed the Eligibility Criteria will be evaluated against the Tender Award criteria.  Tenderers scores against the Eligibility and Selection Criteria will not count towards the evaluation scores in the Award Criteria.

This section (Award Criteria) seeks to identify the ability of each Tenderer to perform the requirements of the specification and at what price and will be evaluated in accordance with the following:

	Award Assessment Criteria
	% Weighting

	Quality 
	15%

	Performance/Service
	20%

	Experience
	30%

	Presentation
	5%

	Cost/Value
	30%

	Total Weighting 
	100%



The main award criteria detailed above is further broken down into detailed evaluation criteria against which each Tender will be assessed as follows:

	
	Area
	% Weighting

	Quality Q1
	Through your tender proposal please outline how your company will fulfil the specification requirements, both in terms of delivery and management?
	10%

	Quality Q2
	Can you kindly share the details of the resources you will be using to deliver the specification requirements, in terms of professional qualifications and accreditation?
	5%

	Performance Q1
	Given any knowledge that you may have of your competitors, describe any features that you may consider as unique or that differentiates your particular assurance processes?
	10%

	Performance Q2
	Are you able to appoint a dedicated point of contact, who is able to regularly interact with the customer and has the authority to resolve any identified matters of concern?
	10%

	Experience Q1
	What experience do you have in relation to undertaking operational assurance visits within the fire service sector? 
	15%

	Experience Q2
	Provide specific examples of your company's past involvement with other fire & rescue services in terms of operational assurance? 
	15%

	Presentation
	Presentation
	5%

	Cost/Value
	Pricing Schedule
	30%

	
	
Total Weighting 
	
100%




The tender evaluation criteria together with the scoring framework detailed below will be used to score each Tender submission.  A weighting is attributed to each evaluation heading reflecting it relative priority.  Scores will be aggregated under each heading to give an overall score for the Tender. 

The Authority shall not be bound to award the Contract to the Tenderer with the lowest price structure.

The Authority reserves the right to award the Contract to the successful Tenderer, and/or not to award the contract to any of the Tenderers or at all.

Scoring Methodology

Save for questions that are not scored or are assessed as pass/fail, a score will be awarded for each response as detailed in the table below.


	Scoring Methodology 
	

	Rating of Response
	Score

	 Exemplary and innovative response, exceeds expectations of requirement and its objectives, gives high confidence that all key aspects of the proposal may be relied upon without reservation, offers added value that is relevant to requirement
	9

	Exceeds expectations, good response which meets requirements, gives confidence that all aspects of proposal may be relied upon, describes how requirement will be met, no reservations
	7

	Acceptable, response mainly compliant, generally meets requirement except for minor aspects, limited reservation, satisfactory
	5

	 Below expectation, response gives considerable reservations about the proposal meeting some or some of the requirements and gives rise to a number of concerns about the potential reliability to meeting more than one aspect of the proposal
	3

	 Response is so undetailed that it is not possible to form a proper judgement

	1



The pricing evaluation will be scored out of 10. The lowest bid will score 10; other bids will be scored on a pro-rata basis from the lowest, which will then be multiplied by the allocated weighting
The Potential Provider who achieves the highest overall score (price, quality and presentation) shall be held to have submitted the most economically advantageous Tender.
Pricing is based on the total cost of the full contract price over the contract period this includes the annual cost multiplied by the total contract period.




Schedule One – Definitions

The following expressions shall have the meanings ascribed to them in relation to the entire Contract:

	“Contract” means the formal signed contract of supply between the parties 


	“Documentation” means any document issued by either party that is pertinent to the Contract.  


	“Goods” means the goods to be provided by the Tenderer in accordance with the terms of the Contract.


	“Invitation to Tender” or “ITT” means this document and all its attachments and appendices.  


	“Buckinghamshire & Milton Keynes Fire and Rescue Service” or “BMKFRS” means the name by Buckinghamshire and Milton Keynes Fire Authority is known by for non-contractual reference.


	“Buckinghamshire and Milton Keynes Fire Authority” means the Contracting Authority who is managing the tender process, contract formation and ongoing contract management.  


	“Order” means the order for the Goods that are made between the Buckinghamshire and Milton Keynes Fire Authority and the Tenderer under this Contract and that shall abide by the terms, conditions and requirement of the Contract.


	“Services” means the services to be provided by the Tenderer in accordance with the terms of the Contract.


	“Tenderer” means the Tenderer appointed as part of the tender process to the Contract who has agreed to supply the Goods under the terms, conditions and requirement of the Contracts.


	“The Authority” means the Buckinghamshire and Milton Keynes Fire Authority, the contracting Authority.















Schedule Three – Specification and Requirement

The Authority wishes to appoint a Contractor for Operational Assurance Auditing.

3.1	Specification of Requirement 
This Schedule details the specification and the specific requirements that will apply to this Contract.  

To conduct two assurance visits per year that focus primarily on all or part of the areas detailed below, in addition the appointed supplier will be required to create and submit a report following each assurance visit with the potential need to present the findings:

Effective and Efficient Planning and Preparation for operational incidents.

How well does BFRS plan to provide proportionate resourcing to incidents on the basis of community, built environment and environmental risk?

How well does the BFRS use its resources to manage current demand and risk?

How well trained and skilled are operational FRS staff? Is it in accordance with national operational training specifications and the Firefighter Professional Framework?

How well does BFRS ensure it has the right workforce mix of skills and capabilities to meet operational risk and demand?
How well does BFRS plan to make the best use of the equipment, fleet and changes in technology?

How well does BFRS establish and manage site specific response plans for high risk premises? 

To what extent does joint training and joint exercising help BFRS to plan for and test arrangements for dealing with major incidents which require multi-agency involvement?

How well does BFRS incorporate JESIP principles in its operations?
How well does BFRS capture, communicate and check the imbedding of local, national operational learning and Joint Organisational Learning?

How well is BFRS prepared to form part of a multi-agency response to an identified community risk and terrorist threats?

Effective and Efficient Operational Performance at Incidents.

How effective and efficient is BFRS at responding to incidents?

How effective and efficient is BFRS’s incident command systems, procedures and implementation of these at operational incidents? Is this in accordance with National Operational Guidance?

How well does BFRS provide a proportionate response to incidents on the basis of demand?

How well does BFRS understand the competence of its operational workforce?

How well does BFRS communicate risk plans and information on vulnerable persons to crews attending incidents?

How well does BFRS receive and manage severe weather warnings or other issues that may affect the business continuity?

How well does BFRS’s Safeguarding policies and procedures work when Safeguarding issues are discovered at operational incidents?

How interoperable is BFRS with other FRSs to ensure an effective and efficient cross-border response?

How well does BFRS implement JESIP at operational incidents?

How well does BFRS respond to local and regional major incidents, support the LRF and communicate public safety issues to the community.

Effective and Efficient Continuous Service Improvement.

To what extent are consistent, rigorous and open systems in place to evaluate operational performance and make operational improvements?

How well does the FRS exchange learning with other FRSs, including learning from national incidents?

How well does BFRS’s Operational Assurance Model function?

How well does BFRS’s training strategy capture poor performance and lead to effective remedial actions for individuals, groups and organisational learning?

How well does BFRS measure the satisfaction of those who receive operational services and use this to learn and improve?

How well does BFRS use data from operational incidents to inform its risk management strategies in the future and also identify equality, diversity and inclusivity issues in the community and its staff?



3.2	Contract Period
The Contract is anticipated to commence 7th May 2018 for a period of 24 months (two years) to 6th May 2020 unless terminated in accordance with the Conditions of Contract. In addition there is the potential for a further 12 months (one year) extension.

3.3 Not Used

General Quality Requirements

3.4 Contract Management Meetings

It is likely that the Authority will wish to hold regular management meetings during the course of the contract to discuss specific and general matters arising under the Contract, any technical issues and performance issues. Such meetings will be held either face to face, by video conference link or by telephone conference.

3.5	Purchase Order Process

The Purchase Order(s) will be placed following contract award.  Payment will be in accordance with the Contract Terms and Conditions.  

3.6	Continual Improvement

Continual Improvement is a joint process/commitment whereby the Authority and the Supplier actively review contractual options with the objective of finding and implementing improvements to the operation and management of the Contract that deliver increased value for money for all concerned.

The key principles and objectives of continual improvement are:

· Improving quality and efficiency
· Reducing cost whilst maintaining service levels
· Encouraging innovation

Areas for consideration could be, but not limited to:

· The adoption of new or emerging technological or product developments that can be used to improve the Contract offering and deliver increased benefits to the Authority.
· Improvements to the Supplier’s service offering in areas such as delivery, availability, quality, customer satisfaction and performance.
· Environmental impact considerations, such as biodegradability, reduced delivery mileage, improved manufacturing process. 

The Authority expects that the Supplier will work with it to deliver continual improvement.  




Schedule Four – Pricing & Invoicing

4.1	Tenderers should submit their tender pricing in the Price Schedule within the In-Tend eSourcing portal, refer to Appendix A for further information

Any prices not disclosed within the pricing information will be not entertained.

Prices must be submitted inclusive of delivery and insurance but exclusive of VAT and be in Pounds Sterling. 

4.2 The tenderer’s prices must remain fixed and firm for the initial 2 year contract period with the optional extension period of a further 12 months being subject to indexation based on the Consumer Price Index (CPI).  A maximum inflation rate of 2% for CPI could be applied. 

4.3	The Authority requires that all suppliers submit invoices by electronic means i.e. enclosed in an e-mail or posted to a dedicated web server. This must be in a consistently structured file e.g. XML, CSV and EDI which contains all data necessary to process the invoice and meets statutory requirements.  This data will cover the following areas as a minimum:

· Unit prices, quantities supplied and total costs
· Product references (e.g. unique part numbers)
· Description of goods, services or works supplied
· The Authority’s Purchase Order number 
· Invoice references (e.g. number and date)
· Delivery/Invoice addresses
· Statutory information (e.g. Supplier’s VAT number)
· Supplier identification


4.4	Invoicing

It is important that invoices are accurate and include the correct official Purchase Order number. Incorrect invoices will be returned unpaid for correction and resubmission.  In such cases the payment terms will take effect not from the invoice date but from the date of receipt at the correct address of a correctly presented invoice.  Invoices will normally be paid in arrears 30 days after receipt of a correct and valid invoice unless early settlement discounts are agreed.  Invoices must be submitted electronically to creditors@bucksfire.gov.uk



Schedule Five – Freedom of Information and Transparency

Freedom of Information Act (FOIA) 2000

The Authority is committed to meeting its legal responsibilities under the Freedom of Information Act 2000 (“the FOIA”) and the Environmental Information Regulations 2004 as may be amended, updated or replaced from time to time. It may be required to disclose information concerning the procurement process and/or the Contract to anyone who makes a reasonable request.

If Tenderers consider that any of the information provided in their bid is commercially sensitive (meaning it could reasonably cause prejudice to the Tenderer if disclosed to a third party) then it should be clearly marked as “Not for disclosure to third parties” together with valid reason in support of the information being exempt from disclosure under the FOIA. 

Tenderers should also note that the receipt of any material marked ‘confidential’ or equivalent by the Authority should not be taken to mean that the Authority accepts any duty of confidence by virtue of that marking.

Tenderers acknowledge and accept that the Authority’s decision on these issues shall be final and that the Authority shall incur no liability to any Tenderer by reason of having disclosed any information which the Authority reasonably concludes was required to be disclosed in accordance with the FOIA.

Transparency of Authority’s Expenditure

As part of that commitment to transparency the Authority publishes all spend over £500 (excluding VAT) each month. This includes spend on contracts, so the successful Tenderer should expect details of spend against any resulting contract to appear on the Authority’s website. The Authority may publish tender and contract documentation after contract award stage. Commercially sensitive information will be redacted from documentation.

The successful Tenderer acknowledges that the Authority is subject to the Government’s Transparency requirements and the successful Tenderer hereby gives its consent for the Authority to publish the Contract Information (including details of payment) to the general public via its external website. The Authority may in its absolute discretion take account of the exemptions/exceptions that would be available in relation to the information requested under the FOIA legislation.  


[bookmark: _Toc389667315]

Schedule Six	

Conditions of Contract 

The embedded document below details the Conditions of Contract that in conjunction with the terms of the requirement, as laid out in this Invitation to Tender, the agreed pricing schedule and any other documents deemed as necessary to an agreement (i.e. clarification documents) shall form the Contract.

Tenderers should familiarise themselves with these Conditions prior to submission of tender.

Tenderers are required to confirm below that they agree to the following general Conditions of Contract.  
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Schedule 7		Form of Tender





Schedule Eight	Anti Collusion & Competition Code Certificate





Schedule Nine	Anti-Canvassing Certificate





Schedule Ten	Freedom of Information Act and Environmental Information Regulations Declaration





Appendix A:	Pricing Schedules
Criteria Weighting – 40%
Tenderers must complete the pricing schedules in full and in the required format those tables in the Pricing Schedule relating to the goods and services.  This is a fixed price contract for the initial 3 year period, with the optional extension period of a further 12 months being subject to indexation based on the Consumer Price Index (CPI).  A maximum inflation rate of 2% for CPI could be applied. 



Appendix B	Mandatory Standard Supplier Questionnaire
The quality questions are contained within the evaluation section of the in-Tend eSourcing portal and must be completed within the In Tend eSourcing portal

Supporting information is provided below, please complete the standard supplier questionnaire within the In-Tend eSourcing portal
Introduction
Buckinghamshire & Milton Keynes Fire Authority (BMKFA) is seeking to award new contracts for the delivery of planned and reactive maintenance for Heating, Hot water & HVAC services. 
The new contracts need to be in place in time to commence on 1st April 2018. 
Tenderers are required to complete this standard selection questionnaire once within the In-Tend eSourcing portal
I hope you will find this tender of interest and BMKFA looks forward to receiving your tender submission. 
Notes for completion
1. The “Authority” means the contracting Authority BMKFA, or anyone acting on behalf of the contracting Authority, that is seeking to invite suitable suppliers to participate in this procurement process.
2. “You” / “Your” refers to the potential supplier completing this standard Selection Questionnaire i.e. the legal entity responsible for the information provided. The term “potential supplier” is intended to cover any economic operator as defined by the Public Contracts Regulations 2015 (referred to as the “regulations”) and could be a registered company; the lead contact for a group of economic operators; charitable organisation; Voluntary Community and Social Enterprise (VCSE); Special Purpose Vehicle; or other form of entity.
3. Please ensure that all questions are completed in full, within the In-Tend portal.  If the question does not apply to you, please state ‘N/A’. Should you need to provide additional information in response to the questions, please submit a clearly identified annex.
4. The Authority recognises that arrangements set out in section 1.2 of the standard Selection Questionnaire, in relation to a group of economic operators (for example, a consortium) and/or use of sub-contractors, may be subject to change and will, therefore, not be finalised until a later date.  The lead contact should notify the Authority immediately of any change in the proposed arrangements and ensure a completed Part 1 and Part 2 is submitted for any new organisation relied on to meet the selection criteria. Authority will make a revised assessment of the submission based on the updated information.
5. For Part 1 and Part 2 every organisation that is being relied on to meet the selection must complete and submit the self-declaration. 
6. Note for Contracting Authorities: The following paragraph is optional for inclusion if a decision has been made to request a self-declaration of the exclusion grounds from sub-contractors. All sub-contractors are required to complete Part 1 and Part 2[footnoteRef:1].  [1:  See PCR 2015 regulations 71 (8)-(9)] 

7. For answers to Part 3 - If you are bidding on behalf of a group, for example, a consortium, or you intend to use sub-contractors, you should complete all of the questions on behalf of the consortium and/ or any sub-contractors, providing one composite response and declaration.
The Authority confirms that it will keep confidential and will not disclose to any third parties any information obtained from a named customer contact, other than to the Cabinet Office and/or contracting authorities defined by the regulations, or pursuant to an order of the court or demand made by any competent Authority or body where the Authority is under a legal or regulatory obligation to make such a disclosure.

Mandatory Exclusion Grounds

Public Contract Regulations 2015 R57(1), (2) and (3)
Public Contract Directives 2014/24/EU Article 57(1)
Participation in a criminal organisation

Participation offence as defined by section 45 of the Serious Crime Act 2015
Conspiracy within the meaning of 
· section 1 or 1A of the Criminal Law Act 1977 or 
· article 9 or 9A of the Criminal Attempts and Conspiracy (Northern Ireland) Order 1983 
where that conspiracy relates to participation in a criminal organisation as defined in Article 2 of Council Framework Decision 2008/841/JHA on the fight against organised crime;

Corruption

Corruption within the meaning of section 1(2) of the Public Bodies Corrupt Practices Act 1889 or section 1 of the Prevention of Corruption Act 1906;
The common law offence of bribery;
Bribery within the meaning of sections 1, 2 or 6 of the Bribery Act 2010, or section 113 of the Representation of the People Act 1983;
Fraud

Any of the following offences, where the offence relates to fraud affecting the European Communities’ financial interests as defined by Article 1 of the convention on the protection of the financial interests of the European Communities:
· the common law offence of cheating the Revenue;
· the common law offence of conspiracy to defraud; 
· fraud or theft within the meaning of the Theft Act 1968, the Theft Act (Northern Ireland) 1969, the Theft Act 1978 or the Theft (Northern Ireland) Order 1978;
· fraudulent trading within the meaning of section 458 of the Companies Act 1985, article 451 of the Companies (Northern Ireland) Order 1986 or section 993 of the Companies Act 2006;
· fraudulent evasion within the meaning of section 170 of the Customs and Excise Management Act 1979 or section 72 of the Value Added Tax Act 1994;
· an offence in connection with taxation in the European Union within the meaning of section 71 of the Criminal Justice Act 1993;
· destroying, defacing or concealing of documents or procuring the execution of a valuable security within the meaning of section 20 of the Theft Act 1968 or section 19 of the Theft Act (Northern Ireland) 1969;
· fraud within the meaning of section 2, 3 or 4 of the Fraud Act 2006;
· the possession of articles for use in frauds within the meaning of section 6 of the Fraud Act 2006, or the making, adapting, supplying or offering to supply articles for use in frauds within the meaning of section 7 of that Act;

Terrorist offences or offences linked to terrorist activities

Any offence:
· listed in section 41 of the Counter Terrorism Act 2008;
· listed in schedule 2 to that Act where the court has determined that there is a terrorist connection;
· under sections 44 to 46 of the Serious Crime Act 2007 which relates to an offence covered by the previous two points;

Money laundering or terrorist financing

Money laundering within the meaning of sections 340(11) and 415 of the Proceeds of Crime Act 2002
An offence in connection with the proceeds of criminal conduct within the meaning of section 93A, 93B or 93C of the Criminal Justice Act 1988 or article 45, 46 or 47 of the Proceeds of Crime (Northern Ireland) Order 1996
Child labour and other forms of trafficking human beings

An offence under section 4 of the Asylum and Immigration (Treatment of Claimants etc.) Act 2004;
An offence under section 59A of the Sexual Offences Act 2003
An offence under section 71 of the Coroners and Justice Act 2009;
An offence in connection with the proceeds of drug trafficking within the meaning of section 49, 50 or 51 of the Drug Trafficking Act 1994
An offence under section 2 or section 4 of the Modern Slavery Act 2015
Non-payment of tax and social security contributions 

Breach of obligations relating to the payment of taxes or social security contributions that has been established by a judicial or administrative decision.
Where any tax returns submitted on or after 1 October 2012 have been found to be incorrect as a result of:
· HMRC successfully challenging the potential supplier under the General Anti – Abuse Rule (GAAR) or the “Halifax” abuse principle; or
· a tax Authority in a jurisdiction in which the potential supplier is established successfully challenging it under any tax rules or legislation that have an effect equivalent or similar to the GAAR or “Halifax” abuse principle; 
· a failure to notify, or failure of an avoidance scheme which the supplier is or was involved in, under the Disclosure of Tax Avoidance Scheme rules (DOTAS) or any equivalent or similar regime in a jurisdiction in which the supplier is established

Other offences 

Any other offence within the meaning of Article 57(1) of the Directive as defined by the law of any jurisdiction outside England, Wales and Northern Ireland
Any other offence within the meaning of Article 57(1) of the Directive created after 26th February 2015 in England, Wales or Northern Ireland
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Contract Period xx to xx with option to extend for a further 12 months


















		Contract Reference: 

Contract relating to: 



Contract Commencement Date: 

Contract Duration: 

Termination Date: 



Made between









		 (1) “The Authority” -

		Buckinghamshire Fire and Rescue Service

Registered office: Brigade Headquarters, Stocklake, Aylesbury, Buckinghamshire, 

HP20 1BD





		(2) “Supplier” -

		Supplier’s full name: 



Registered office: 

Registered Number: 





		

		





In consideration of one pound (£1) payable by the Authority, the Supplier and the Authority agree to perform their respective obligations In accordance with this Contract.



This Contract comprises this front page and the following appended documents:

· Schedule 1 – Terms and Conditions 

· Schedule 2 – Specification of Requirements



In the case of any conflict, the documents above shall have precedence in the order listed.



Unless otherwise expressly stated in the Contract, the Authority shall be under no obligation to purchase any particular value or quantity of the Goods and / or Services, or at all.






		For and on behalf of the Supplier:



		Name and Title

		



		Signature

		



		Date

		



		



For and on behalf of the Customer:



		Name and Title

		



		Signature

		



		Date

		







		

The Common Seal of             

		

)



		Buckinghamshire and Milton Keynes 

		)



		Fire Authority was affixed to this deed in the presence of:

		)           

)

)

)............................................

            Authorised Signatory
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[bookmark: _Toc447619006]Definitions and Interpretations

[bookmark: _Toc193042773]In the Contract Documents the following words and expressions shall the meanings set out below:-



		Agency

		another authority or organisation not directly or indirectly controlled by the Buckinghamshire Fire and Rescue Service

whose buildings are maintained under this contract by the Authority



		Acceptance Date

		means the date appearing on the Acceptance Letter 

Or if no date appears the date on which it was dispatched by the Authority



		Acceptance Letter

		means the letter by which the Authority notifies the Consultant of acceptance of its Tender



		Authorised Officer

		means the person or persons (together with any duly authorised deputies) who may be nominated by the Authority and notified to the Consultant in writing from time to time throughout the Contract Period. For the avoidance of doubt, where the Authority nominates more than one person as Authorised officer certain Authorised Officers may be subject to limitation on their authority an such limitations shall be set out in the notice notifying the Consultants of their nominations.



		Authority

		means Buckinghamshire and Milton Keynes Fire Authority (BMKFA)



		Authority Data

		means any data, document or information howsoever stored which is communicated in writing, orally, electronically or by any other means by the Authority to the Consultant or is obtained or gleaned by the Consultant during the course of the Consultant providing the service. Authority Data shall further mean any information, data or document which is compiled for the Authority by the Consultant during the course of the Consultant’s provision of the service



		Authority Guidelines

		means relevant rules, procedures, guidelines, policies, codes of practice, standing orders, financial regulations and standards of the Authority or notified to the Consultant by the Authority or an Authorised Officer from time to time as any of the same may from time to time be amended by the Authority and notified to the Consultant.



		Authority Premises

		means a building or location belonging to the Authority and to which the Consultant may require access in the performance of the Service



		Code Obligations

		means the express obligations of the Consultant in clause 20 (TUPE)



		Commercially Sensitive Information

		means information that constitutes a trade secret



		Commencement Date

		means xxyyzz



		Confidential Information

		means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information which relates to the business, affairs, properties, assets, trading practices, developments, trade secrets, Intellectual Property Rights, know-how, personnel, customers and suppliers of either Party, all personal data and sensitive personal data within the meaning of the Data Protection Act 1998 and the Commercially Sensitive Information



		Contract

		means these Terms and Conditions entered into between the parties incorporating the Contract Documents which shall take effect as a deed



		Contract Documents

		means the Authority’s Invitation to Tender the Appendices and the Consultant’s Tender



		Contract Period

		means unless terminated sooner in accordance with these Conditions or in accordance with common law or statute, the period beginning on the Commencement Date and continuing for 60 months subject to the Authority’s right to extend the Contract Period in accordance with Condition 8.3



		Contract Price

		means the Consultant’s price for providing the Services as set out in the Consultant’s Tender



		Contract Standard

		means the standard to which the Service is to be provided as defined in Condition 11



		Contract Year

		means any continuous period of twelve months during the Contract Period commencing on the Commencement Date or any subsequent anniversary of the Commencement Date



		Consultant

		means the Tenderer who’s Tender is accepted by the Authority and with whom the Authority accordingly enters into the Contract



		Consultant’s Contract Manager

		means the person appointed as the Consultant’s Contract Manager in accordance with Condition 18 or in the event of such contract manager’s temporary absence from work that person’s deputy also appointed in accordance with Condition 18



		Environmental Information Regulations

		means the Environmental Information Regulations 2004 together with any guidance and/or coded of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations



		FOIA

		the Freedom of Information Act 2000 and any subordinate legislation ( as defined in section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such Act



		Force Majeure

		Means acts of god, fire, tempest, acts of war, terrorism and related matters which are both beyond the control of the Consultant and are such that the Consultant with the application of all due diligence and foresight could not prevent or mitigate which causes the cessation of or substantial interference with the performance of the Services



		Guarantee

		means a Parent Company Guaranteed in the form set out in duly executed (if the Consultant is a subsidiary company) by the Consultant’s ultimate parent company or by the Consultant’s parent company with substantial UK assets



		HMRC



		Her Majesty’s Revenue and Customs



		Indices

		means all items index of retail prices both indices being issued by the Office for National Statistics or anybody upon which duties in connection with the compilation and maintenance of such indices may have developed



		Information

		has the meaning given to it under section 84 of the Freedom of Information Act 2000



		Instructions to Tenderers

		means the terms and conditions of tendering for the Service issued by the Authority as set out in the Tender Document and on which basis the Consultant submitted the Tender



		Insurance

		means the policies of insurance which the Consultant is obliged to take out and maintain pursuant to Clause 33



		Invitation Letter

		means the letter from the Authority to Tenderers inviting them to Tender for the Contract and sending out the Tender Documents



		Legislation

		means all relevant Acts of Parliament and statutory regulations, instruments or orders, guidance, codes of practice, by-laws and directives and all applicable European Union Legislation, as any of the same may be amended or interpreted from time to time



		Authority Treasurer

		means the person appointed as the Authority’s Authorised Officer



		Performance Default

		means a Performance Default which in the reasonable and fair opinion of the Authorised Officer significantly and/or materially affects the Consultant’s provision of the Service to the Contract Standard or undermines the fundamental purpose of the Contract



		Performance Targets

		means the standard performance targets benchmarks and KPI’s set for the Consultant in relation to the provision of the Service as provided in the Contract Documents including, inter alia, any higher standards offered by the Consultant in its Tender



		Pricing Schedules

		means the pricing schedules contained in the Consultant’s Tender



		Review Date

		means an anniversary of the Commencement Date



		Service

		means the service and obligations of the Consultant as set out in or reasonable implied by the Contract Documents



		Specification

		means the Specification relating to the provision of the Service as set out in the Contract Documents



		Staff

		means all persons engaged, appointed, employed or deployed by the Consultant (including sub-Consultants/Consultants) in the provision of the Service



		Supervisory Staff

		means staff performing a supervisory or managerial function



		Tender

		means the tender submitted by the Consultant and any documents referred to therein



		Tender Documents

		means those documents supplied by the Authority with the Invitation letter or subsequently during the tender period including, inter alia, the Specification and the Instructions to Tenderers



		Tenderer

		means the person who is invited to submit and does submit a Tender to the Authority in accordance with the Instructions to Tenderers



		Termination

		means termination or expiry of the Contract in accordance with the terms and Conditions in common law or in statute



		Terms and Conditions

		means a provision forming part of these Conditions including any schedules or annexes thereto any reference to these Conditions shall be construed accordingly



		TUPE

		means the Transfer of Undertakings (Protection of Employment) Regulations 2006 as updated, amended or replaced from time to time and the European Acquired Rights Directive 77/187 as updated, amended or replaced from time to time



		Working Hours

		means 0900 am to 1700 pm





[bookmark: _Toc193042774]




Unless the context require otherwise, words in the singular may include the plural and vice versa.

[bookmark: _Toc193042775]Words importing individuals shall be deemed also to include reference to incorporated and unincorporated associations and vice versa.

[bookmark: _Toc193042776]Words importing the masculine shall be deemed also to include the feminine and vice versa.

[bookmark: _Toc193042777]Headings are included for ease of reference only and shall not affect the construction of the Contract.

[bookmark: _Toc193042778]The Schedule to this Contract forms part of this Contract.

[bookmark: _Toc193042779][bookmark: _Toc191443937]Reference to Staff and Supervisory Staff of the Consultant shall include references to all persons engaged, employed or appointed by the Consultant in the performance of the Service.

[bookmark: _Toc193042780]All references to a statutory provision shall be construed as including references to any statutory modification, consolidation, amendment or re-enactment (whether before or after the date of these Conditions) of such statutory provision and to all statutory instruments or orders made pursuant to such statutory provision fro the time being in force.

[bookmark: _Toc193042781]The expressions “subsidiary” and “holding company” shall have the meanings ascribed thereto in Section 736 of the Companies Act 1985.

[bookmark: _Toc193042782]Any references to a “month” or “day” shall be to a calendar month or day respectively.

[bookmark: _Toc193042783]Any reference to a “working day” shall be from 0900 am to 1700pm on any weekday, being the day other than Saturday, Sunday and Public Holidays and “working hours” shall be construed accordingly.

[bookmark: _Toc193042784]For the avoidance of doubt strikes, industrial action, shut downs, or any other actions by the Consultant’s Staff and delay of the Service, or any other activity which is under the reasonable control of the Consultant shall not constitute acts of Force Majeure nor shall they frustrate the performance of the Contract in any way.

[bookmark: _Toc193042785][bookmark: _Toc198439408][bookmark: _Toc198439509][bookmark: _Toc199669120][bookmark: _Toc435429010][bookmark: _Toc447619007][bookmark: _Ref191437120][bookmark: _Toc193042786]Entire Agreement

This contract constitutes the entire agreement and understanding between the parties in relation to the contract and supersedes all prior representation, arrangements, understandings, agreements, statements, representations or warranties (whether written or oral) relating to the service.

[bookmark: _Ref191437147][bookmark: _Toc193042787]Each part irrevocably and unconditionally waives any right it may have to claim damages and/or to rescind the Contract for any misrepresentation or for breach of any warranty not contained in the Contract unless such misrepresentation or warranty was made fraudulently.

[bookmark: _Toc193042788]The provisions of Condition 2 and 2.2 above shall not apply to any representations, statements or warranties given by the Consultant to the Authority regarding its financial standing, experience or probity pursuant to any selection process not to any representations, statements, warranties given by the Consultant to the Authority pursuant to Condition 29

[bookmark: _Toc193042789][bookmark: _Toc198439409][bookmark: _Toc198439510][bookmark: _Toc199669121][bookmark: _Toc435429011][bookmark: _Toc447619008]Inconsistency 

[bookmark: _Toc193042790]In the event of and only to the extent of any conflict between the provisions of the Contract Document the conflict shall be resolved in accordance with the following order of precedence:

these Terms and Conditions shall prevail over;

the Schedule

the Consultant’s Tender

any other document referred to in this Contract.

[bookmark: _Toc193042791]Unless expressly agreed, a document varied pursuant to Condition 9 shall not take higher precedence than specified here.

[bookmark: _Toc193042792][bookmark: _Toc198439410][bookmark: _Toc198439511][bookmark: _Toc199669122][bookmark: _Toc435429012][bookmark: _Toc447619009]Amendments

[bookmark: _Toc193042793]No amendments to or modification of the Contract shall be valid or binding on any Party unless:

it is made by deed, refers expressly to this Contract and is executed by the Party concerned or its duly authorised representative; or 

carried out by the Authority unilaterally in accordance with the provisions of the Contract (including without limitation, pursuant to any Variation agreed in accordance with Condition 9 or as a result of a Performance Default by the Consultant.

[bookmark: _Toc174966643][bookmark: _Toc193042794][bookmark: _Toc198439411][bookmark: _Toc198439512][bookmark: _Toc199669123][bookmark: _Toc435429013][bookmark: _Toc447619010]Severance

[bookmark: _Toc193042795]In the event of any provision or provisions of the Contract being held to be invalid in whole or in part the validity of the remaining provisions of this Contract shall remain in full force and effect.

[bookmark: _Toc174966644][bookmark: _Toc193042796][bookmark: _Toc198439412][bookmark: _Toc198439513][bookmark: _Toc199669124][bookmark: _Toc435429014][bookmark: _Toc447619011]Law and Jurisdiction

[bookmark: _Toc193042797]The Contract shall be governed by and construed in accordance with the Laws of England and the Parties irrevocably submit to the exclusive jurisdiction of the English courts.

[bookmark: _Toc174966645][bookmark: _Toc193042798][bookmark: _Toc198439413][bookmark: _Toc198439514][bookmark: _Toc199669125][bookmark: _Toc435429015][bookmark: _Toc447619012]Notices

[bookmark: _Toc193042799]All notices under this Contract shall be in writing and shall be deemed duly given or made:-

2 (two) working days after being sent by prepaid special delivery post or;

when delivered by hand, and a signature acknowledging its receipt has been obtained or;

when received in the case of a facsimile provided the relevant answer back is obtained.

[bookmark: _Toc193042800]In each case the notice must:-

refer to this Contract;

be marked for the attention of the appropriate officer or department as notified to the other party in writing.

[bookmark: _Toc193042801]The notices shall be sent to the addresses of each party to the Contract specified at the beginning of this Contract or to such addresses as each party shall notify the other in writing within 5 (five) working days of any change in its address for service.

[bookmark: _Toc193042802]Any notice served on a non working day or after Working Hours shall be deemed to be served on the following working day.

[bookmark: _Toc193042803]For the avoidance of doubt, electronic mail shall not constitute a valid form of notice for the purpose of this Contract. 

[bookmark: _Toc174966646][bookmark: _Toc193042804][bookmark: _Toc198439414][bookmark: _Toc198439515][bookmark: _Toc199669126][bookmark: _Toc435429016][bookmark: _Toc447619013]Commencement and Contract Period

[bookmark: _Toc193042805]The Contract shall commence on the Commencement Date and the Consultant shall provide the Services to the Contract Standard until the end of the Contract Period.

[bookmark: _Toc193042806]The Consultant shall execute the Contract promptly and shall not commence the Service nor be entitled to any part of the Contract Price nor any remuneration whatsoever until it has so executed the Contract.

[bookmark: _Ref122925939][bookmark: _Ref191350154][bookmark: _Toc193042807]The Authority shall be entitled at its absolute discretion to extend the Contract Period by any number of periods up to an aggregate of 1 Contract Year. In the event (and on each occasion) that the Authority decides to so extend the Contract Period it shall serve written notice to the Consultant not less than 6 months before the expiry of the Contract Period (or if applicable the Contract Period as previously extended). In such circumstances the definition of Contract Period shall be deemed amended accordingly and the Consultant shall continue to provide the Services to the Contract Standard at the Contract Price prevailing on the date of the extension as revised from time to time in accordance with the Contract and Specification.

[bookmark: _Ref192954287][bookmark: _Toc193042808][bookmark: _Toc198439415][bookmark: _Toc198439516][bookmark: _Toc199669127][bookmark: _Toc435429017][bookmark: _Toc447619014]Change Control Procedure

[bookmark: _Toc193042809]Authorised Officers may upon giving reasonable notice to the Consultant to vary any part of the Service (a Variation) by sending to the Consultant a change control form.

[bookmark: _Toc193042810]The change control form shall specify:-

the detail of the Variation

the date on which such Variation is to have effect; and 

the time period during which the Variation shall have effect if it is of a temporary nature.

[bookmark: _Toc193042811]A Variation may result in an increase or decrease in the Contract Price which shall be calculated in accordance with the provisions of this Condition 9.

[bookmark: _Toc193042812]If either party considers that such increase or decrease in the Contract Price is necessary as a result of the Variation, that party shall set out in writing to the other party its proposal for the adjustment or additional payment and shall do so within 14 working days of the issue by the Authority of the change control form. Such proposal shall be supported by sufficient documentation and a clear analysis as to how the proposal has been calculated.

[bookmark: _Toc193042813]In the event that no such proposal is made within 14 days (and unless the other party grants an extension in writing to the 14 day period) both parties shall be deemed satisfied that the Contract Price shall remain unadjusted as a result of the Variation.

[bookmark: _Toc193042814]No increase in the Contract Price shall be made in respect of a Variation if there is either a compensating reduction or re-organisation of any part of the Service.

[bookmark: _Toc193042815]The Consultant shall be bound by any Variation with effect from the date specified in the change control form unless the Authority, acting in its absolute discretion notifies the Consultant that the Variation is not to take effect until any adjustment to the Contract Price is agreed or determined.

[bookmark: _Toc193042816]In the event of a dispute as to whether any Variation should give rise to an adjustment to the Contract Price (or amount thereof) the dispute shall be referred to the dispute resolution procedure set out in condition 36 

[bookmark: _Toc193042817]For the avoidance of doubt, nothing shall prevent BMKFA from withdrawing a Variation following the outcome of the dispute resolution procedure provided that if the Consultant has effected the Variation any adjustment to the Contract Price determined by the dispute resolution shall be applied pro-rata for the period between the date on which the Variation took effect and the date on which it is withdrawn.

[bookmark: _Toc174966650][bookmark: _Toc193042818][bookmark: _Toc198439416][bookmark: _Toc198439517][bookmark: _Toc199669128][bookmark: _Toc435429018][bookmark: _Toc447619015]Obligations Prior to Contract Period

[bookmark: _Toc193042819]The Consultant shall carry out or provide to the Authority (as applicable) as soon as reasonably practicable after the Acceptance Letter:-

proof of the insurances held pursuant to Condition 33;

the duly executed Guarantee if applicable;

actions necessary to comply with its obligations under TUPE and the Code (if applicable);

the identities, positions and responsibilities and contact details of all relevant Staff including, in particular, the Consultant’s Contract Manager and authorised deputies.

[bookmark: _Toc193042820]The Authority shall prior to the Commencement Date:-

notify to the Consultant in writing the name and contact telephone numbers of any Authorised Officers as at the Commencement Date and the persons holding such other positions as specified in the Specification; and

subject to Conditions 23 and 24 provide the Consultant with such Authority Data and information in the possession or under the control of the Authority as the Consultant may in the Authority's opinion reasonably require in order for it to commence providing the Service.

[bookmark: _Toc193042821]The Authority shall provide all reasonable assistance to the Consultant prior to the Commencement Date:

[bookmark: _Ref173819391][bookmark: _Toc174966651][bookmark: _Toc193042822][bookmark: _Toc198439417][bookmark: _Toc198439518][bookmark: _Toc199669129][bookmark: _Toc435429019][bookmark: _Toc447619016]The Contract Standard

[bookmark: _Ref122923086][bookmark: _Toc193042823]In performing the Service, the Consultant shall (the Contract Standard):- 

[bookmark: _Toc191443939]use all due skill, care and diligence as would a competent Consultant carrying out a service of the same scope and nature of the Service;

[bookmark: _Toc191443940]meet the Specification;

[bookmark: _Toc191443941]comply with all other provisions of the Contract Documents;

[bookmark: _Toc191443942]meet the Authority Guidelines, in particular (but without limitation) those relating to customer care;

[bookmark: _Toc191443943]comply with the reasonable instructions issued to the Consultant by any Authorised Officer pursuant to or in connection with the Contract;

[bookmark: _Toc191443944]comply with all Legislation; 

[bookmark: _Toc191443945]carry on the Service in an efficient, professional and courteous manner; 

[bookmark: _Toc191443946]perform in a manner which shall preserve, promote and enhance and shall not prejudice the reputation and interests of the Authority; 

[bookmark: _Toc174966653][bookmark: _Toc193042824][bookmark: _Toc198439418][bookmark: _Toc198439519][bookmark: _Toc199669130][bookmark: _Toc435429020][bookmark: _Toc447619017]Complaints

[bookmark: _Toc193042825]The Consultant shall establish as part of its Quality Assurance a procedure for dealing with any claims, complaints and enquiries received from the Authority or direct from any member of the public or any other source whatsoever in any way related to this Contract or the provision of the Service by the Consultant. All claims and complaints received (whether in writing or by telephone or in person) must be reported to an Authorised Officer. An accurate record must be kept of all claims, complaints and responses thereto. This record must be made available to an Authorised Officer upon request. The record must contain, inter alia, full details of the claim or complaint including the date, time, name, address and telephone number of the complainant.

[bookmark: _Toc193042826]Without prejudice to its obligations hereunder to perform the Service to the Contract Standard, the Consultant shall comply with any reasonable instruction given by an Authorised Officer to the Consultant in response to a claim, complaint or enquiry received from a member of the public which has been investigated by an Authorised Officer. 

[bookmark: _Toc174966654][bookmark: _Toc193042827][bookmark: _Toc198439419][bookmark: _Toc198439520][bookmark: _Toc199669131][bookmark: _Toc435429021][bookmark: _Toc447619018]Monitoring

[bookmark: _Toc193042828]The Consultant’s performance of the Service shall be measured against the obligations, standards, targets and benchmarks set out in the Contract Documents and any benchmarks or targets relevant to the provision of the Service published or set by the Chartered Institute of Public Finance Accountants the Audit Commission and the Authority’s District Auditor.

[bookmark: _Toc193042829]In addition to any other meetings held between the Authorised Officer and the Consultant’s Contract Manager, the Consultant’s Contract Manager shall attend a meeting at quarterly intervals to review the performance of the Service by the Consultant, all such meetings shall alternate between the Authorities premises and the Consultants premises. These may be, at the Authority's discretion, less frequent after the first six months of the Contract Period.

[bookmark: _Toc193042830]The Consultant’s Contract Manager shall at the request of an Authorised Officer attend such meetings arranged by the Authority with members of the public, other organisations, Officers, auditors or Members as are concerned with the provision of the Service.

[bookmark: _Ref122923222][bookmark: _Toc174966655][bookmark: _Toc193042831][bookmark: _Toc198439420][bookmark: _Toc198439521][bookmark: _Toc199669132][bookmark: _Toc435429022][bookmark: _Toc447619019]Quality Assurance

[bookmark: _Toc193042832]If the Consultant has a quality system approved by the British Standards Agency by the Consultant’s professional body and/or is ISO 9002 accredited in respect of any part of the Consultant’s business, the Consultant shall use its reasonable endeavours to apply the same quality system to the provision of the Service. 

[bookmark: _Ref173830122][bookmark: _Toc174966657][bookmark: _Toc193042840][bookmark: _Toc198439422][bookmark: _Toc198439523][bookmark: _Toc199669134][bookmark: _Toc435429024][bookmark: _Toc447619020]Audit and Information

[bookmark: _Toc193042841]The Consultant shall at all times maintain complete records of all transactions in accordance with best practice.

[bookmark: _Toc193042842]The records referred to in this Condition 16 shall be retained for a period of at least 12 years after the Consultant’s obligations under this Contract have come to an end.

[bookmark: _Toc193042843]The Consultant shall include in the Contract Price the cost of making any facilities, records and documents whatsoever available at no extra cost to the Authority.

[bookmark: _Toc193042844]The Authority or any Authorised Officer, internal or external auditor, Personnel Manager or any person or persons nominated by them shall have the right at all times both during the currency and following termination of this Contract to have access to and / or inspect:

[bookmark: _Toc191443954]any member of Staff for the purpose of interviewing him or her in connection with the carrying out of all or any part of the Service;

[bookmark: _Toc191443955][bookmark: _Toc191443956]any location for the purposes of examining copying and / or removing any copies of any books, records and information in the possession or under the control of The Consultant or any sub-Consultant and in any way relating to or used in connection with the provision of the Service (including, without limitation, any Authority Data, Consultant’s Designs and such information stored on a computer system used by The Consultant).

[bookmark: _Toc193042845]The Consultant shall, as soon as reasonably practicable but in any event within five working days after a request from an Authorised Officer provide such Authorised Officer with any information relating to the carrying out of the Service which the Authorised Officer may reasonably require.

[bookmark: _Toc193042846]The Consultant shall, as soon as reasonably practicable upon request by the Authorised Officer, internal or external auditor or Authority Treasurer (or any person nominated by them) provide all information, documentation, access to Staff and assistance required by the Authority or their insurers or auditors in connection with any legal proceedings, insurance claim, third party complaint, potential claim or media interest which has, or may have, arisen out of or during the course of the Consultant’s provision of the Service or the Contract. The Consultant shall, without prejudice to the generality of Condition 33, indemnify the Authority fully and promptly against any costs, losses, damage or expenses to which the Authority is put as a result of the Consultant’s failure to provide such information, documentation, access to staff or reasonable assistance in a timely and helpful manner. 

[bookmark: _Toc174966658][bookmark: _Toc193042847][bookmark: _Toc198439423][bookmark: _Toc198439524][bookmark: _Toc199669135][bookmark: _Toc435429025][bookmark: _Toc447619021]Authorised Officers

[bookmark: _Toc193042848]The Authority shall as appropriate during the Contract Period give notice in writing to the Consultant of:-

[bookmark: _Toc191443957]the names and contact telephone numbers of any persons who have been appointed as an Authorised Officer;

[bookmark: _Toc191443958]the removal of any notified person as an Authorised Officer

[bookmark: _Toc191443959]and until any such notice shall have been served on the Consultant by the Authority the Consultant shall be entitled to treat as Authorised Officers only those persons last notified as such to the Consultant.

[bookmark: _Toc193042849]The Authority shall throughout the Contract Period ensure that an Authorised Officer is available for consultation with the Consultant at all reasonable times.

[bookmark: _Ref122924563][bookmark: _Ref122924576][bookmark: _Toc174966659][bookmark: _Toc193042850][bookmark: _Toc198439424][bookmark: _Toc198439525][bookmark: _Toc199669136][bookmark: _Toc435429026][bookmark: _Toc447619022]Consultant’s Contract Manager

[bookmark: _Toc193042851]The Consultant shall during the Contract Period:-

[bookmark: _Toc191443960]appoint and give notice of the appointment of the Consultant’s Contract Manager to an Authorised Officer such written notice (unless not reasonably practicable) to be given at least twenty working days prior to the proposed date of the appointment and specifying details of such person’s name, office address, qualifications and experience;

[bookmark: _Toc191443961]give notice in writing to the Authority of the removal of any notified person as the Consultant’s Contract Manager

[bookmark: _Toc191443962]and until such notice shall have been served on the Authority by the Consultant the Authority shall be entitled to treat as the Consultant’s Contract Manager only those persons last notified as such to the Authority.

[bookmark: _Toc193042852]The Consultant’s Contract Manager shall be the authorised representative of the Consultant and shall as such be deemed to be empowered on behalf of the Consultant for all purposes connected with the Contract and in particular (but without limitation) any notice, information, instruction or other communication given or made by or to the Consultant’s Contract Manager or his deputy shall be deemed to have been given or made by or to the Consultant.

[bookmark: _Toc193042853]The Consultant shall ensure that throughout the Contract Period the Consultant’s Contract Manager:-

[bookmark: _Toc191443963][bookmark: _Toc191443964]is available to be contacted by an Authorised Officer during Working Hours. 

consults an Authorised Officer (and such other of the Authority’s supervisory staff as may be specified by an Authorised Officer) as often as may reasonably be necessary to ensure a continuous and efficient provision of the Service in accordance with the Contract Documents;

[bookmark: _Toc191443965]follows and complies with any instructions or directions given or issued by any Authorised Officer in connection with the performance of the Service.

[bookmark: _Toc174966660][bookmark: _Toc193042854][bookmark: _Toc198439425][bookmark: _Toc198439526][bookmark: _Toc199669137][bookmark: _Toc435429027][bookmark: _Toc447619023]Staff

[bookmark: _Toc193042855]The Consultant shall employ sufficient, fully and suitably trained, briefed, qualified and experienced Staff to ensure that the Service is throughout the Contract Period provided to the Contract Standard, including (without limitation) during periods of absence of its Staff due to sickness, maternity leave, Staff holidays, Staff training or otherwise.

[bookmark: _Toc193042856]The Consultant shall:-

[bookmark: _Toc191443966]employ or engage in and about the provision of the Service only persons who are careful, honest, skilled, competent and experienced in the work relevant to that which they are to perform;

[bookmark: _Toc191443967]ensure that every member of Staff engaged by the Consultant in and about the provision of the Service is and at all times remains properly and sufficiently trained, skilled and instructed with regard to:-

the duty or duties which that person has to perform; and

the rules, procedures and statutory and regulatory requirements concerning health and safety at work and all other rules and procedures relevant to the duties and all other rules and procedures which that person has to perform;

[bookmark: _Toc191443968]comply with any law that prohibits discrimination in relation to employment, including the provision of training and promotion on grounds of gender, disability, sexual orientation, age, colour, race, ethnic or national origin or religion;

[bookmark: _Toc191443969]ensure that its Staff comply with all relevant rules, codes, policies, procedures and standards of the Authority which are current or which may be notified to the Consultant by the Authority from time to time and with all relevant statutes, statutory orders and regulations;

[bookmark: _Toc191443970]implement such Staff training schemes throughout the Contract Period as are necessary to ensure the performance of the Service to the Contract Standard.

The Consultant shall at all times during the Contract Period provide a sufficient complement of Supervisory Staff (in addition to the Consultant’s Contract Manager to ensure that the Consultant’s staff engaged in the provision of the Service are at all times adequately supervised and able to perform their duties to the contract standard.

[bookmark: _Ref122924778][bookmark: _Toc193042857]Neither the Consultant nor any of its Staff may in any circumstances solicit or accept any gratuity, tip or any other form of money taking or reward, collection or charge from any person in connection with the provision of all or part of the Service other than pursuant to the terms of the Contract.

[bookmark: _Toc174966661][bookmark: _Toc193042858][bookmark: _Toc198439426][bookmark: _Toc198439527][bookmark: _Toc199669138][bookmark: _Toc435429028][bookmark: _Toc447619024][bookmark: _Ref191350072]TUPE 

[bookmark: _Toc193042859][bookmark: _Ref192955965][bookmark: _Toc193042860]The Parties recognise that the Transfer of Undertakings (Protection of Employment) Regulations 1981 and 2006 together with any amendments (TUPE) may apply in respect of this Contract, and should they so apply that for the purposes of those Regulations, the undertaking concerned (or any relevant part of the undertaking) or service provision shall transfer to the Consultant on the commencement of activities 

The Consultant confirms that should TUPE so apply it will comply with TUPE by, but not limited to, making suitable pension arrangements for transferring staff and identifying details of any measures proposed in relation to any transferring staff.

During the period of six months preceding but not later than one month preceding the expiry of the Contract or after the Authority has given notice to terminate the Contract or the Consultant stops trading, and within 20 working days of being so requested by the Authority, the Consultant shall fully and accurately disclose to the Authority for the purposes of TUPE all information relating to its employees engaged in providing the Service, in particular, but not necessarily restricted to, the following:

(a) the total number of staff whose employment with the Consultant is liable to be terminated at the expiry of this Agreement but for any operation of law; and 



(b) for each person, age and gender, continuous service, details of their basic salary, and any other regular payments, allowances, bonus scheme details and profit related pay scheme entitlements and pay settlements covering that person which relate to future dates but which have already been agreed and their redundancy entitlements (the names of individual members of employed staff do not have to be given); and 



(c) full information about the other terms and conditions on which the affected staff are employed (including but not limited to general salary information such as salary bands, range, annual increments and pending pay awards and their working arrangements including contractual hours, overtime arrangements, annual leave entitlements, sick pay entitlements, maternity/parental/paternity/adoption leave arrangements, probationary scheme, retirement age, relevant collective agreements), or about where that information can be found; and 



(d) details of pension scheme membership, entitlements, if any, reckonable service for pension purposes; and 



(e) details of Trade Union membership; 



(f) job titles of the members of staff affected and the qualifications required for each position;



(g) confirmation of details of any outstanding injury, grievance/disciplinary proceedings, ET or other claims.

The Consultant shall permit the Authority to use the information for the purposes of TUPE and of re-tendering. The Consultant will co-operate with the re-tendering of the Contract by allowing the transferee to communicate with and meet the affected employees and/or their representatives. 

The Consultant agrees to indemnify the Authority fully and to hold it harmless at all times from and against all actions, proceedings, claims, expenses, awards, damages, legal remedies, compensation, Court or Tribunal Orders, costs, fines, penalties and all other financial losses and liabilities whatsoever in any way connected with or arising from or relating to :-

(a) the provision of information (including but not limited to its accuracy) under Condition 20.2



(b) any breach of warranty by the Consultant



(c) any breach of the Consultant's obligations as transferee under the TUPE regulations;



(d) any complaint made by a trade union, an employee representative, or an employee, that the Consultant has failed to inform or consult in accordance with Regulation 13 of the TUPE Regulations or s188 of the Trade Union and Labour Relations (Consolidation) Act 1992;



(e) any failure by the Consultant to provide pension benefits or compensation under any agreements agreed [to be specified] in respect of transferred employees

The Consultant agrees to indemnify the Authority from and against all actions, proceedings, claims, expenses, awards, damages, legal remedies, compensation, Court or Tribunal Orders, costs, fines, penalties and all other financial losses and liabilities (including legal fees) in connection with or as a result of any claim or demand by any transferring employee or other employee or person claiming to be an employee or transferring employee on any date upon which the Contract commences or is terminated and/or transferred to any third party (“Relevant Transfer Date”) arising out of their employment or its termination whether such claim or claims arise before or after the Relevant Transfer Date.

In the event that the information provided by the Consultant in accordance with Clause 20.2 above becomes inaccurate, whether due to changes to the employment and personnel details of the affected employees made subsequent to the original provision of such information or by reason of the Consultant becoming aware that the information originally given was inaccurate, the Consultant shall notify the Authority of the inaccuracies and provide the amended information. 

The provisions of this Condition shall apply during the continuance of this Contract and indefinitely after its termination

[bookmark: _Toc192956143][bookmark: _Toc192956231][bookmark: _Toc192956319][bookmark: _Toc192956144][bookmark: _Toc192956232][bookmark: _Toc192956320][bookmark: _Toc174966662][bookmark: _Toc193042866][bookmark: _Toc198439427][bookmark: _Toc198439528][bookmark: _Toc199669139][bookmark: _Toc435429029][bookmark: _Toc447619025]Health and Safety

[bookmark: _Toc193042867]The Consultant shall at all times take all such precautions as are necessary to protect the health and safety of all persons employed by the Consultant, the Employer’s employees, members of the public, and shall comply with the requirements of the Health and Safety at Work Act 1974 and of any other Acts, Regulations or Orders pertaining to Health and Safety at work or any re-enactment thereof.

[bookmark: _Toc193042868]The Consultant shall have regard to the Employer’s health and safety policy when preparing its own statements. The Consultant shall nominate a person to be responsible for health and safety matters as required by the Act.

[bookmark: _Toc193042869]Whilst on premises owned by the Employer the Consultant shall comply with the Employer’s general statement of safety policy and with the lawful requirements of the Employer’s Health and Safety Advisor.

[bookmark: _Toc193042874]The Consultant shall inform the Employer of all incidents and/or accidents connected with the Contract and that occur during the performance of the Contract

[bookmark: _Toc174966665][bookmark: _Toc193042876][bookmark: _Toc198439428][bookmark: _Toc198439529][bookmark: _Toc199669140][bookmark: _Toc435429030][bookmark: _Toc447619026]Consultant’s Computer Systems 

[bookmark: _Toc193042877]In relation to any computer system which the Consultant uses in connection with its provision of the Service, the Consultant shall at its own cost but subject to the Authority’s satisfaction ensure that during the Contract Period such computer system is at all times such as to enable the Consultant to comply with its obligations under the Contract and in particular (but without limitation) to perform the Service to the Contract Standard. Should the Authority so require the Consultant must ensure that such computer system is capable of being rendered compatible with and is in all respects capable of interfacing with the Authority’s relevant computer system.

[bookmark: _Toc193042878]The Consultant shall ensure that at all times during the Contract Period (and until any computerised Data has been returned to the Authority in accordance with the provisions of the Contract) adequate disaster recovery arrangements are in place for the event of the partial or total failure of the Consultant’s computer system which arrangements shall enable the Consultant to continue without interruption to comply with its remaining obligations under this Condition.

[bookmark: _Toc193042879]The Authority shall ensure that any software licences in relation to software to be used in connection with the provision of the Service allow for the software to be tested by the Authority on a machine at a location to be determined by the Authority and allow the Authority to so test all such software before it is used operationally by the Consultant if it so requests.

[bookmark: _Ref191443622][bookmark: _Toc193042880][bookmark: _Toc198439429][bookmark: _Toc198439530][bookmark: _Toc199669141][bookmark: _Toc435429031][bookmark: _Toc447619027]Security 

[bookmark: _Toc193042881]The Consultant, its Staff and any invitees of the Consultant will only be allowed access to Authority Premises in connection with the provision of the Service (save as may otherwise be agreed between an Authorised Officer and the Consultant’s Contract Manager), such access being exercised jointly with an Authorised Officer and any of the Authority's licensees or agents.

[bookmark: _Toc193042882]The Authority may from time to time stipulate reasonable additional requirements relating to the safety and security of its premises and the Consultant, its staff and any invitees of the Consultant will at all times during the Contract Period comply with such requirements or such other security requirements as the Authority may from time to time reasonably direct.

[bookmark: _Toc193042883]The Consultant must ensure that any identity passes carried by and any keys issued to any of its Staff are returned to the Consultant forthwith upon such Staff ceasing to be employed by the Consultant in connection with the provision of the Service.

[bookmark: _Toc193042884]The Consultant shall act as the bailee of any Authority Data which may at any time be in the Consultant's possession or under its control and shall store such Authority Data safely and separately from any data not relating to the Service and in a manner which makes it readily identifiable as Authority Data relating to the Service.

[bookmark: _Toc193042885]In relation to all Personal Data and Sensitive Personal Data as defined in the Data Protection Act 1998 (the DPA), the Consultant shall at all times comply with the DPA as a data controller if necessary, including maintaining a valid and up to date registration or notification under the DPA covering the data processing to be performed in connection with the Service.

[bookmark: _Toc193042886]The Consultant shall only undertake processing of Personal Data and Sensitive Personal Data reasonably required in connection with the Service and shall not transfer any Personal Data or Sensitive Personal Data to any country or territory outside the European Economic Area.

[bookmark: _Toc193042887]The Consultant shall not disclose Personal Data or Sensitive Personal Data to any third parties other than:-

[bookmark: _Ref122923448][bookmark: _Toc191443973]to employees and sub-Consultants to whom such disclosure is reasonably necessary in order for the Consultant to carry out the Service; or

[bookmark: _Ref190856222][bookmark: _Toc191443974]to the extent required under a court order

[bookmark: _Toc191443975]provided that disclosure under Condition 23.7.1 is made subject to written terms substantially the same as, and no less stringent than, the terms contained in this Condition and that the Consultant shall give notice in writing to the Authority of any disclosure of Personal Data or Sensitive Personal Data it is required to make under Condition 23.7.2 immediately it is aware of such a requirement.

[bookmark: _Toc193042888]The Consultant shall bring into effect and maintain all technical and organisational measures to prevent unauthorised or unlawful processing of Personal Data or Sensitive Personal Data and accidental loss or destruction of, or damage to, Personal Data or Sensitive Personal Data including but not limited to take reasonable steps to ensure the reliability of staff having access to the Personal Data or Sensitive Personal Data.

[bookmark: _Toc193042889]The Authority may, at reasonable intervals, request a written description of the technical and organisational methods employed by the Consultant. Within 30 days of such a request the Consultant shall supply written particulars of all such measures detailed to a reasonable level such that the Authority can determine whether or not, in connection with Personal Data or Sensitive Personal Data, it is compliant with the DPA.

[bookmark: _Toc193042890]The Consultant shall indemnify and keep indemnified the Authority against all losses, claims, damages, liabilities, costs and expense (including reasonable legal costs) incurred by it in respect of any breach of this Condition by the Consultant and/or any act or omission of any sub-Consultant.

[bookmark: _Ref122924677][bookmark: _Ref122924699][bookmark: _Ref122924733][bookmark: _Ref122926086][bookmark: _Toc174966667][bookmark: _Toc193042891][bookmark: _Toc198439430][bookmark: _Toc198439531][bookmark: _Toc199669142][bookmark: _Toc435429032][bookmark: _Toc447619028]Confidentiality and Announcements

[bookmark: _Toc193042892]The Employer and the Consultant agree that subject to the provisions of clauses 23 (Data Protection Act 1998) and 38 (Freedom of Information Act 2000):

[bookmark: _Toc193042893]any person employed or engaged by the parties (in connection with this Contract in the course of such employment or engagement) shall only use Confidential Information for the purposes of this Agreement;

[bookmark: _Toc193042894]any person employed or engaged by either the Consultant or the Employer (in connection with this Contract in the course of such employment or engagement) shall not disclose any Confidential Information to any third party without the prior written consent of the other party; 

[bookmark: _Toc193042895]both parties shall take all necessary precautions to ensure that all Confidential Information is treated as confidential and not disclosed (save as aforesaid) or used other than for the purposes of this Contract by their employees, servants, agents or Sub-Consultants; and

[bookmark: _Toc193042896]The provisions of this Clause shall not apply to any information which:

[bookmark: _Toc191443976]is or becomes public knowledge other than by breach of this Clause; or

[bookmark: _Toc191443977]is in the possession of the receiving party without restriction in relation to disclosure before the date of receipt from the disclosing party. or

[bookmark: _Toc191443978]is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure.

[bookmark: _Toc191443979]is independently developed without access to the Confidential Information.

[bookmark: _Ref172445933][bookmark: _Toc174966669][bookmark: _Toc193042900][bookmark: _Toc199669143][bookmark: _Toc435429033][bookmark: _Toc447619029]Contract Price

[bookmark: _Toc193042901]Subject to the Consultant fulfilling its obligations under the Contract and in consideration of the Consultant properly performing the Service, the Authority shall pay to the Consultant the Contract Price, which Contract Price shall (subject only to any adjustment, variation, review or deduction in accordance with the provisions of this Contract) be exhaustive of any amounts as are due to the Consultant in respect of its performance of the Service. 

[bookmark: _Toc193042902]The Contract Price shall include all costs of providing the Service howsoever incurred as a result of or in connection with the Consultant's performance of its obligations under the Contract including, without prejudice to the generality of the forgoing, the costs of the Consultant’s Equipment, Staff and reasonably incurred disbursements for the purpose of performance of the Contract.

[bookmark: _Toc193042903]In the event that any undisputed invoice correctly rendered by the Consultant remains unpaid by the Authority after 30 days the Consultant shall notify the Authority in writing giving the Authority 15 further days to pay such an invoice. 

[bookmark: _Toc193042904]In addition to the Contract Price, the Authority shall subject to receipt of a properly drawn tax invoice, pay to the Consultant such value added tax (if any) as may be properly chargeable by the Consultant in connection with the provision of the Service under legislation from time to time in force.

[bookmark: _Toc193042905]In the event of the Consultant committing a Performance Default, the Authority shall be entitled to withhold or reduce any instalment of the Contract Price or make deductions in accordance with Condition 9. 

[bookmark: _Toc193042906][bookmark: _Toc198439431][bookmark: _Toc198439532][bookmark: _Toc199669144][bookmark: _Toc435429034][bookmark: _Toc447619030]Sufficiency of Information

[bookmark: _Toc193042907]The Consultant shall be deemed to have satisfied itself before entering into this Contract as to the accuracy and sufficiency of the Contract Price and other financial information stated by the Consultant in the Consultant's Tender which shall (except in so far as is otherwise provided in the Contract) cover all the Consultant's obligations under the Contract and the Consultant shall be deemed to have obtained for itself all necessary information as to risks, contingencies and any other circumstances which might reasonably influence or affect the Consultant's Bid.

[bookmark: _Toc193042908]Except as may be expressly set out in the Contract, the Authority does not warrant the accuracy of any representation or statement of fact or law (including without limitation the frequencies or volumes set out in the Specification or other Tender Document) given to the Consultant by the Authority, its servants or agents at any time before the execution of this Contract. The Authority shall not be liable to the Consultant for any loss or damage which the Consultant may sustain as a result of relying on any such other representation, statements, information or advice whether in contract, tort, under the Misrepresentation Act 1967 or otherwise, save in so far as any such other representation, statement, information or advice was made or given fraudulently by the Authority, its servants or agents acting in the course of their employment. 

[bookmark: _Toc174966673][bookmark: _Toc193042911][bookmark: _Toc198439433][bookmark: _Toc198439534][bookmark: _Toc199669146][bookmark: _Toc435429036][bookmark: _Toc447619031]Assignment and Sub-Contracting

[bookmark: _Toc193042912]The Consultant shall not:-

[bookmark: _Toc191443984]assign, charge or otherwise deal with its rights or obligations arising under the Contract or any part thereof without the previous written consent of the Authority; or

[bookmark: _Toc191443985]sub-contract the provision of the Service or any part thereof without the previous written consent of the Authority 

[bookmark: _Toc191443986]which consent the Authority shall in its absolute discretion be entitled to withhold and if given shall not except with express written permission of the Authority to such effect relieve the Consultant from any liability or obligation under the Contract so that the Consultant shall be responsible for the acts, defaults or neglect of any sub-Consultant or its agents, staff or own Sub-Consultants in all respects as if they were the acts, defaults or neglect of the Consultant or its agents or staff notwithstanding that the Authority may as a condition of giving its consent to the Consultant to sub-contracting require such sub-Consultant to enter into any manner of direct warranties, undertakings, guarantees or indemnities from such sub-Consultant concerning the provision of the Service and its compliance with the Contract in all respects.

[bookmark: _Ref122926189][bookmark: _Ref122926198][bookmark: _Ref122926326][bookmark: _Ref122926381][bookmark: _Toc174966674][bookmark: _Toc193042913][bookmark: _Toc198439434][bookmark: _Toc198439535][bookmark: _Toc199669147][bookmark: _Toc435429037][bookmark: _Toc447619032]Warranties

[bookmark: _Toc193042914]The Consultant, from the Acceptance Date and throughout the Contract Period, warrants and represents to and undertakes with the Authority that:-

[bookmark: _Toc191443987]it has in all respects complied with the Instructions to Tenderers and in particular (but without prejudice to the generality of the foregoing) that it has not done any of the acts or matters prohibited by the Instructions to Tenderers;

[bookmark: _Toc191443988]it has made its own investigations and research and has satisfied itself in respect of all matters relating to the Contract including the Specification, the Contract Price and these Conditions and that it has not submitted its Tender and has not entered into this Contract in reliance on any information, representations or assumptions (whether made orally, in writing or otherwise) which may have been made by the Authority;

[bookmark: _Toc191443989]all information, representations and other matters of fact communicated (whether in writing or otherwise) to the Authority by the Consultant in connection with or arising out its Tender are true, complete and accurate in all respects;

[bookmark: _Toc191443990]it has full power and authority to enter into the Contract and thereafter to perform the Service;

[bookmark: _Toc191443991]it is of sound financial standing and the Consultant is not aware of any circumstances (other than such circumstances as expressly disclosed by the Consultant when submitting its Tender) which may adversely affect such financial standing in future;

[bookmark: _Toc191443992]it has or has made arrangements to ensure that it will have sufficient working capital, skilled Staff, and other resources available to it in order to carry out the Service in accordance with the Contract Standard;

[bookmark: _Toc191443993]it has made its own investigations and research in relation to and has fully satisfied itself of the nature of the Service so as to assess the full scope and volume of the work involved in performing the Service to the Contract Standard; and

[bookmark: _Toc191443994]it will not at any time during the Contract Period or at any time thereafter claim or seek to enforce any lien, charge or encumbrance over any property of whatever nature aimed or controlled by the Authority and which is for the time being in the possession of the Consultant.

[bookmark: _Toc193042915]The Consultant shall:-

[bookmark: _Toc191443995]alert the Authority to the risk or the existence of any reason which may prevent the Consultant from performing the Service as required either in part or at all (the "Cause of Default") as long in advance and as soon and as fully as reasonably practicable in the circumstances; and

[bookmark: _Toc191443996]as soon as reasonably practicable in the circumstances submit to the Authority for its approval written recommendations suggesting ways to and to take all such steps as the Authority may have approved or directed in order for the Consultant to avoid, either partially or entirely, and/or to mitigate any loss or damage to the Authority arising out of any Cause of Default as soon as reasonably practicable and (for the avoidance of doubt) any failure strictly to comply with the provisions of this Condition 36 shall in itself constitute a Performance Default.

[bookmark: _Toc192956156][bookmark: _Toc192956244][bookmark: _Toc192956332][bookmark: _Toc192956814][bookmark: _Toc193005054][bookmark: _Ref122923736][bookmark: _Ref122923765][bookmark: _Ref122923779][bookmark: _Toc174966675][bookmark: _Ref192944122][bookmark: _Toc193042919][bookmark: _Toc198439435][bookmark: _Toc198439536][bookmark: _Toc199669148][bookmark: _Toc435429038][bookmark: _Toc447619033]Performance Defaults

[bookmark: _Toc193042920]The provisions of this Condition 30 are without prejudice to the obligations of the Consultant as set out in the Contract Document to provide help and assistance. It is understood and accepted by the Consultant that the overriding objective of this Contract is to ensure that the Service provided such as to ensure that the Service is delivered in accordance with the Tender Documents and Specifications. Accordingly, the Consultant shall use its reasonable endeavours to ensure any failure (however significant or insignificant) is rectified as swiftly and as efficiently as possible. The purpose of this Condition is to afford BMKFA remedies in the event of a Performance Default but any decision by the Authority from time to time not to implement any such remedy shall not obviate the necessity of the Consultant to remain pro-active in its own endeavours to remedy such Performance Defaults in order to achieve the overall objectives set out in the Condition and in the Contract Documents.

[bookmark: _Toc192956158][bookmark: _Toc192956246][bookmark: _Toc192956334][bookmark: _Ref122925365][bookmark: _Ref122925387][bookmark: _Ref122925866][bookmark: _Ref122925881][bookmark: _Toc174966676][bookmark: _Toc198439436][bookmark: _Toc198439537][bookmark: _Toc199669149][bookmark: _Toc435429039][bookmark: _Toc447619034][bookmark: _Toc193042921]Termination 

[bookmark: _Ref190857109][bookmark: _Toc193042922]The Authority may at any time by notice in writing terminate this Contract as from the date of service of such notice if:

[bookmark: _Ref190856923][bookmark: _Toc191443997]there is a change of control, as defined by Section 416 of the Income and Corporation Taxes Act 1988, in the Consultant or its Parent Company; or

[bookmark: _Toc191443998]the Consultant, being an individual, or where the Consultant is a firm, any partner or partners in that firm who together are able to exercise direct or indirect control, as defined by Section 416 of the Income and Corporation Taxes Act 1988, shall at any time become bankrupt or shall have a receiving order or administration order made against him or shall make any composition or arrangement with or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or appears unable to pay or to have no reasonable prospect of being able to pay a debt within the meaning of Section 268 of the Insolvency Act 1986 or he shall become apparently insolvent within the meaning of the Bankruptcy (Scotland) Act 1985 as amended by the Bankruptcy (Scotland) Act 1993 or any application shall be made under any bankruptcy or insolvency act for the time being in force for sequestration of his estate, or a trust deed shall be granted by him for behove of his creditors; or any similar event occurs under the law of any other jurisdiction; or

[bookmark: _Toc191443999]the Consultant, being a company, passes a resolution, or the Court makes an order that the Consultant or its Parent Company be wound up otherwise than for the purpose of a bona fide reconstruction or amalgamation, or a receiver, manager or administrator on behalf of a creditor is appointed in respect of the business or any part thereof of the Consultant or the Parent Company, or circumstances arise which entitle the Court or a creditor to appoint a receiver, manager or administrator or which entitle the Court otherwise than for the purpose of a bona fide reconstruction or amalgamation to make a winding‑up order, or the Consultant or its Parent Company is unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986 or any similar event occurs under the law of any other jurisdiction.

[bookmark: _Ref190857093][bookmark: _Toc193042923]The Authority may at any time by notice in writing terminate this Contract forthwith, if the Consultant is in default of any obligation under this Contract and:

[bookmark: _Toc191444000]the default is capable of remedy and the Consultant shall have failed to remedy the Default within seven (7) days of written notice to the Consultant specifying the Default and requiring its remedy; or

[bookmark: _Toc191444001]the default is not capable of remedy.

[bookmark: _Toc193042924]The Authority shall only be permitted to exercise its rights pursuant to Clause 31.1.1 for six (6) months after each such change of control and shall not be permitted to exercise such rights where the Authority has agreed in advance in writing to the particular change of control and such change of control takes place as proposed. The Consultant shall notify the Authority within two (2) months of any change of control taking place.

[bookmark: _Ref190857213][bookmark: _Toc193042925]Termination in accordance with this Clause 31 shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to either party.

[bookmark: _Ref190857062][bookmark: _Toc193042926]The Consultant may at any time by notice in writing terminate this Contract if the Authority is in default of its obligations under Clause 11 and the Employer shall fail to remedy such default within thirty (30) days of written notice to the Employer specifying the default and requiring its remedy. 

[bookmark: _Ref190857251][bookmark: _Toc193042927]In the event of any termination of this Contract under Clause 31.1 or 31.2, the Authority:

[bookmark: _Toc191444002]shall be entitled to obtain a refund of any money paid by the Authority in respect of any Service which has not been performed by the Consultant in accordance with the terms of this Contract, such refund to be made within 40 days of determination of the Contract.

[bookmark: _Toc191444003]shall not be bound to make any further payment to the Consultant that may be due under this Contract until after the completion of the Service and the making good of defects therein.

[bookmark: _Toc191444004]may recover from the Consultant the additional cost to him of completing the Contract, any expense properly incurred by the Authority as a result of and any direct loss and expense and/or damage caused to the Authority by the determination.

[bookmark: _Toc193042928]A notice of determination under Clauses 31.1, 31.2, or 31.4 shall not be given unreasonably or vexatiously.

[bookmark: _Toc193042929]Notwithstanding the provisions of 31.1, to 31.6 the Authority shall be entitled to terminate this Contract upon giving three months notice to the Consultant.

[bookmark: _Toc193042930]Upon termination under Clause 31 or upon expiry of the Contract at the end of its term the Consultant shall be paid for the Services satisfactorily completed subject to retention of 5% of the final 12 months’ remuneration for a twelve-month period. Such retention may be applied by the Authority to the cost of remedying any defects in the Service that arise and are not remedied by the Consultant.

[bookmark: _Toc193042931]Save as provided in Clause 32 upon termination of the Contract pursuant to Clause 31 the Consultant shall not be entitled to any additional payment.

[bookmark: _Ref122926028][bookmark: _Toc174966677][bookmark: _Toc193042932][bookmark: _Toc198439437][bookmark: _Toc198439538][bookmark: _Toc199669150][bookmark: _Toc435429040][bookmark: _Toc447619035]Consequences of Termination

[bookmark: _Toc193042933]Termination shall be without prejudice to the rights and remedies of the Consultant and the Authority accrued before such termination or expiration and nothing in the Contract shall prejudice the right of either party to recover any amount outstanding as at the date of such termination or expiry.

[bookmark: _Toc193042934]Upon termination (for whatever reason) the Consultant shall:-

[bookmark: _Toc191444005]forthwith cease to provide the Service;

[bookmark: _Toc191444006]cease to make use of the Property Rights in any way whatsoever and vacate the Premises;

[bookmark: _Toc191444007]within seven days of termination or, in the case of expiry of the Contract Period, no later than three months prior to such expiry, submit to the Authority at the Consultant's own cost a comprehensive status report which shall be current as at the date of submission relating to the Service;

[bookmark: _Toc191444008]without prejudice to the Authority's other rights under these Conditions within ten days of termination at the Consultant's own cost return to the Authority or otherwise dispose of in accordance with the Authority's instructions all and any:-

0. documents and other information and materials relating to the Service;

Authority Data (which data shall if necessary upon the Authority's request be transferred in compatible form on to such computer system as the Authority may request); and

other property and software belonging to the Authority which may be in the possession or under the control of the Consultant;

[bookmark: _Toc191444009]make good to the Authority any accounting discrepancy and/or loss or damage attributable to a Performance Default by the Consultant, its staff, Sub-Consultants and agents, such payment to be made directly into the Authority's bank account, details of which the Consultant shall obtain from the Authority;

[bookmark: _Toc193042935]All provisions which are expressed to survive termination of this Contract shall continue in force in accordance with their terms.

[bookmark: _Toc193042936]Subject as otherwise provided in the Contract neither party shall have any further obligation to the other under the Contract.

[bookmark: _Toc193042937]Prior to and at the end of the Contract Period the Consultant shall co-operate with the Authority and any replacement Consultant nominated by the Authority ("the New Consultant") in ensuring the smooth hand-over and continued running of the Service during such hand-over and in particular without limitation the Consultant shall, to the extent required by the Authority:-

[bookmark: _Toc191444010]allow the Authority and any New Consultant reasonable right of access to the Consultant's and sub-Consultant's premises, systems, procedures and staff, where appropriate; and

[bookmark: _Toc191444011]deliver to the Authority upon request and in a form approved by the Authority all information, materials and documents relating to the Service in its possession or under its control or in the possession or under the control of any permitted Sub-Consultants and in default of compliance with this provision the Authority may recover possession thereof and the Consultant grant a licence to the Authority or its appointed agents to enter for the purpose of any such recovery any premises of the Consultant or its permitted Sub-Consultants where any such documents, information or materials may be held.

[bookmark: _Ref122926258][bookmark: _Toc174966678][bookmark: _Toc193042938][bookmark: _Toc198439438][bookmark: _Toc198439539][bookmark: _Toc199669151][bookmark: _Toc435429041][bookmark: _Toc447619036]Liability and Indemnity 

[bookmark: _Ref191442200][bookmark: _Toc193042939][bookmark: _Ref122924357]The Consultant shall be liable for and shall indemnify the Employer against any expense, liability, loss, claim or proceedings whatsoever arising under any statute or at common law in respect of personal injury to or death of any person whomsoever arising out of or in the course of or caused by the carrying out or failure to carry out the Services, except to the extent that the same is due to any act or neglect of the Authority or of any person for whom the Authority is responsible.

[bookmark: _Ref191442219][bookmark: _Toc193042940]The Consultant shall be liable for and shall indemnify the Authority against any expense, liability, loss, claim or proceedings whatsoever arising under any statute or at common law in respect of any injury or damage whatsoever to any property real or personal (including the plant and equipment upon which the Services are being carried out) insofar as such injury or damage arises out of or in the course of or is caused by the carrying out or failure to carry out the Services and to the extent that the same is due to any negligence , breach of statutory duty, omission, default of the Consultant, his servants or agents, or any person employed or engaged by the Consultant upon or in connection with the Services or any part thereof. 

[bookmark: _Ref191442234][bookmark: _Toc193042941]Without prejudice to his liability to indemnify the Authority in accordance with Clause 33, the Consultant shall, and shall cause any Sub-Consultant to, take out and maintain such insurance as is necessary to cover the liability of the Consultant or, as the case maybe, of its Sub-Consultants including;

[bookmark: _Toc191444012]Authority’s liability insurance to cover its liability to employees and apprentices, which shall comply with the Employer’s Liability (Compulsory Insurance) Act 1969 and any statutory orders made thereunder or any amendment or re-enactment thereof, and in any event for an amount not less than £10m (ten million pounds) for any one occurrence or series of occurrences arising out of the same incident

[bookmark: _Toc191444013]Public liability and third party cover for an amount not less than £5m (five million pounds) for any one occurrence or series of occurrences arising out of the same incident

[bookmark: _Toc191444014]Professional indemnity liability such insurance cover shall be not less that £1m (one million pounds) in respect of any one incident.

[bookmark: _Toc191444015]The insurance policies referred in 33.1, 33.2 and 33.3 above shall include an Indemnity to Principals case or otherwise have the interest of the Authority endorsed upon them

[bookmark: _Toc193042942]The Consultant shall produce and shall cause any Sub-Consultants to produce for inspection by the Authority documentary evidence that the insurances required by Clause 33 are properly maintained.

[bookmark: _Toc193042943]Should the Consultant or Sub-Consultants fail to take out and maintain insurance as required by Clause 33 then the Authority may himself insure against any risk with respect to which the failure should have occurred and may deduct the cost thereof from any monies due or to become due to the Consultant.

[bookmark: _Toc193042944]The Consultant shall ensure that any Sub-Consultants of the Consultant maintain like insurance cover to that covered by the Insurance required to be provided by the Consultant under this Condition 33

[bookmark: _Toc174966680][bookmark: _Toc193042945][bookmark: _Toc198439439][bookmark: _Toc198439540][bookmark: _Toc199669152][bookmark: _Toc435429042][bookmark: _Toc447619037]Specific Performance

[bookmark: _Toc193042946]The parties acknowledge that in the event of a Performance Default the loss or damage suffered by the Authority may be such that damages are not an adequate remedy. In such circumstances the Authority shall have the right to specific performance of the Consultant’s obligations. Such remedy shall be in addition to, and not in lieu or limitation of, other remedies provided to the Authority under the Contract, at law or in equity. 

[bookmark: _Toc174966681][bookmark: _Toc193042947][bookmark: _Toc198439440][bookmark: _Toc198439541][bookmark: _Toc199669153][bookmark: _Toc435429043][bookmark: _Toc447619038]Waiver and accumulation of remedies

[bookmark: _Toc193042948]Failure by the Authority at any time or for any period to enforce any one or more of the provisions of the Contract or to require performance by the Consultant of any of the provisions of the Contract shall not:-

[bookmark: _Toc191444016]constitute or be construed as a waiver of any such provision or of the right at any time subsequently to enforce all terms and conditions of the Contract; nor

[bookmark: _Toc191444017]affect the validity of the Contract or any part thereof or the right of the Authority to enforce any provision in accordance with its terms.

[bookmark: _Toc193042949]The provisions of this Contract, and the rights and remedies of the parties under this Contract are cumulative and are without prejudice and in addition to any rights or remedies a party may have at law or in equity; no exercise by a party of any one right or remedy under this Contract, or at law or in equity, shall (save to the extent, if any, provided expressly in this Contract or at law or in equity) operate so as to hinder or prevent the exercise by it of any other such right or remedy. 

[bookmark: _Ref173821324][bookmark: _Toc174966682][bookmark: _Toc193042950][bookmark: _Toc198439441][bookmark: _Toc198439542][bookmark: _Toc199669154][bookmark: _Toc435429044][bookmark: _Toc447619039][bookmark: _Ref122926163][bookmark: _Ref122926225][bookmark: _Ref122926246][bookmark: _Ref122926268][bookmark: _Ref122926284][bookmark: _Ref122926300][bookmark: _Ref122926312][bookmark: _Ref122926404][bookmark: _Ref122926421][bookmark: _Ref122926513][bookmark: _Ref122926523]Dispute Resolution 

[bookmark: _Ref190857631][bookmark: _Toc193042951]In the event that any dispute arises between the parties in connection with this Contract, the parties shall, in the first instance, use their reasonable endeavours to resolve it amicably between them. If the dispute is not resolved between the Authorised Officer and Consultant’s Contract Manager, the matter shall be referred to senior levels in both organisations and subsequently to The Assistant Chief Fire Officer. Disputes remaining unresolved following such referral shall, if the parties agree (and such agreement shall not be unreasonably withheld) be referred to non-binding mediation in accordance with the Centre for Effective Dispute Resolution (CEDR) Model Mediation Procedure (“the Model Procedure”). 

[bookmark: _Toc193042952][bookmark: LastEdit]To initiate mediation, a party must give notice in writing (“Mediation Notice”) to the other party to the dispute addressed to its Chief Fire Officer requesting mediation in accordance with this Clause 36.1. A copy of the request should be sent to CEDR.

[bookmark: _Toc193042953]The procedure in the Model Procedure will be amended to take account of:

[bookmark: _Toc191444018]any relevant provisions in this Contract; or

[bookmark: _Toc191444019][bookmark: _Toc193042954]any other agreement which the parties may enter into in relation to the conduct of the mediation (“Mediation Agreement”).

If there is any point on the conduct of the mediation (including as to the nominator of the mediator) upon which the parties cannot agree within 14 days from the date of the Mediation Notice, CEDR Solve will, at the request of any party, provide a non-binding but informative opinion in writing. Such opinion shall be provided on a without prejudice save as to costs basis and shall not be used in evidence in any proceedings relating to the dispute with out the prior written consent of the parties except in relation to a determination of a costs award by a court.

[bookmark: _Toc193042955]In the event that the parties proceed to mediation they shall each bear their own costs and they shall each pay one half of the mediator’s reasonable fees.

[bookmark: _Toc193042956]The mediation will start not later than 28 days from the date of the Mediation Notice.

[bookmark: _Toc193042957]Neither party may terminate the mediation until each party has made its opening presentation and the mediator has met each party separately for at least 1 hour. 

[bookmark: _Toc193042958]If the parties have not settled the dispute by the mediation within 42 days from the date of the Mediation Notice, either party may litigate the dispute.

[bookmark: _Toc193042959]Either party shall be entitled to commence litigation before or during the mediation where there is a genuine emergency which only the courts have jurisdiction to resolve (a list of emergencies includes but shall not be limited to a situation where a party seeks a remedy of specific performance, injunctive relief or where a party is at risk of breaching a statutory duty or another contract.)

[bookmark: _Toc174966683][bookmark: _Toc193042960][bookmark: _Toc198439442][bookmark: _Toc198439543][bookmark: _Toc199669155][bookmark: _Toc435429045][bookmark: _Toc447619040]Human Rights

[bookmark: _Toc193042961]The Consultant shall comply with the Human Rights Act 1998 including the rights set out in the Second Schedule thereto as if it were a public authority for the purposes of that Act.

[bookmark: _Ref123016951][bookmark: _Toc174966684][bookmark: _Toc193042962][bookmark: _Toc198439443][bookmark: _Toc198439544][bookmark: _Toc199669156][bookmark: _Toc435429046][bookmark: _Toc447619041]Freedom of Information

[bookmark: _Toc193042963]The Consultant recognises that the Authority is subject to legal duties which may require the release of information under the FOIA or any other applicable legislation governing access to information, and that the Authority may be under an obligation to provide information on request. Such information may include matters relating to, arising out of or under this contract in any way. 

[bookmark: _Toc193042964]The Consultant will assist the Authority to enable it to comply with its obligations. In particular, it acknowledges that the Authority is entitled to any and all information relating to the performance of this Contract or arising in the course of performing this Contract. In the event that the Authority receives a request for information under the FOIA or any other applicable legislation governing access to information, and requests the Consultant's assistance in obtaining the information that is the subject of such request or otherwise, the Consultant will respond to any such request for assistance at its own cost and promptly, and in any event within seven days of receipt of the Authority's request. 

[bookmark: _Toc193042965]The Authority shall not be liable for any loss, damage, cost, harm or other detriment however caused arising from the disclosure of information relating to this Contract further to its duties under the FOIA or other applicable legislation governing access to information.

[bookmark: _Toc174966686][bookmark: _Toc193042966][bookmark: _Toc198439444][bookmark: _Toc198439545][bookmark: _Toc199669157][bookmark: _Toc435429047][bookmark: _Toc447619042]Third Party Rights

[bookmark: _Toc193042967]This Contract shall not create any warranty enforceable by any person nor shall any term purport to confer a benefit on any person not a party to this Contract. For the purposes of the Contracts (Rights of Third Parties) Act 1999 the parties have not agreed that any third party benefit from this Contract.

[bookmark: _Toc174966687][bookmark: _Toc193042968][bookmark: _Toc198439445][bookmark: _Toc198439546][bookmark: _Toc199669158][bookmark: _Toc435429048][bookmark: _Toc447619043]Best Value

[bookmark: _Toc193042969]The Consultant shall assist the Authority in discharging its obligations relating to best value duty. It will strive to attain constant improvement to the service by;

[bookmark: _Toc191444027]adopting a flexible and innovative approach to the delivery of the Service;

[bookmark: _Toc191444028]seeking to obtain efficient and cost effective elements of the Service;

[bookmark: _Toc191444029]achieving the capability to expend the Service as far as required to serve the needs of the Authority and then users of the Services;

[bookmark: _Toc191444030]achieving consistency with any related national and local initiatives; and

[bookmark: _Toc191444031]reducing operating costs

[bookmark: _Toc193042970][bookmark: _Toc198439446][bookmark: _Toc198439547][bookmark: _Toc199669159][bookmark: _Toc435429049][bookmark: _Toc447619044]Equal Opportunities

[bookmark: _Ref190857995][bookmark: _Toc193042971]The Consultant shall:

perform its obligations under this Agreement (including those in relation to the Services) in accordance with:

(i) all applicable equality Law (whether in relation to race, sex, gender reassignment, age, disability, sexual orientation, religion or belief, pregnancy, maternity or otherwise);

(ii) the Authority’s equality and diversity policy as provided to the Supplier from time to time; and

(iii) any other requirements and instructions which the Authority reasonably 			imposes in connection with any equality obligations imposed on the Authority 		at any time under applicable equality Law; and

39.1.2 take all necessary steps, and inform the Authority of the steps taken, to prevent unlawful discrimination designated as such by any court or tribunal, or the Equality and Human Rights Commission or (any successor organisation).

[bookmark: _Toc193042972]The Consultant shall:

[bookmark: _Toc191444036]for the purposes of ensuring compliance with sub-clauses 41.1.1 and 41.1.3 above, in relation to Consultant Staff employed in the performance of the Contract observe as far as possible the provisions of the Code of Practice in Employment of The Commission for Racial Equality, approved by parliament in 1983, the Disability Rights Commission and the Equal Opportunities Commission Code of Practice (issued 2003) including, but not limited to those provisions recommending the adoption, implementation, and monitoring of an equal opportunities policy. 

[bookmark: _Toc191444037]shall in performing the contract comply with the provisions of section 71(1) of the Race Relations Act 1976 (as amended) as if the Consultant were a body within the meaning of Schedule 1A to the Act (or any European equivalent which shall be deemed to include without limitation an obligation to have due regard to the need to eliminate unlawful racial discrimination and to promote equality of opportunity and good relations between persons of different racial groups).

[bookmark: _Toc193042973]Where in connection with this Contract the Consultant, its agents or sub Consultants, or the Consultant Staff are required to carry out work on the Authority’s premises or alongside the Authority’s employees on any other premises, the Consultant shall comply with the Authority’s own employment policies and codes of practice relating to discrimination and equality of opportunity. 

[bookmark: _Ref190858029][bookmark: _Ref193040718][bookmark: _Toc193042974][bookmark: _Toc191444038]The Consultant shall monitor the representation within its workforce of different racial groups (which shall mean groups of persons classified as ‘ethnic groups’ in the most recent official census by the Office of National Statistics or successor body), gender and disabled groups, having regard to the Authority’s procedures for monitoring representation among its own employees. Where it appears to the Consultant that there are no members of a particular racial group, gender or disabled members or that such members are under-represented in its workforce compared to their representation in the Consultant staff as a whole or in the population from which the Consultant’s Staff are normally recruited, The Consultant shall undertake the following actions as may be appropriate and reasonably practicable:

the placing and use of job advertisements to reach members of such racial groups, gender or disabled members and to encourage their applications:

the use of employment agencies and careers offices in areas where members of such racial groups, gender or disabled members live and work;

the promotion of recruitment and training schemes for school leavers and/or unemployed persons intended to reach members of such racial groups, gender or disabled members; and

the provision of appropriate training and the encouragement of members of Consultant Staff from such racial groups, gender or disabled members to apply for promotion or transfer to do work in which such groups are under represented.

[bookmark: _Toc193042975]The Consultant shall provide such information as the Authority may reasonably require for the purpose of assessing the Consultant’s compliance with Clauses 41.1 to 41.4. 

[bookmark: _Toc193042976]Where the Consultant commits a breach or breaches of Clauses 41.1 to 41.4, and where such breach (es) amount(s) to a failure to meet the Service Standard the provisions of Clause 36 shall apply.

[bookmark: _Toc193042977]The Consultant shall notify the Authority forthwith in writing as soon as it becomes aware of any investigation of or proceedings brought against the Consultant under the Acts.

[bookmark: _Toc193042978]Where any investigation is undertaken by a person or body empowered to conduct such investigation and/or proceedings are instituted in connection with any matter relating to the Consultant’s performance of this Contract being in contravention of the Acts the Consultant shall, free of charge:

provide any information requested in the timescale allotted;

attend any meetings as required and permit Consultant Staff to attend;

promptly allow access to and investigation of any documents or data deemed to be relevant;

allow itself and any Consultant Staff to appear as witness in any ensuing proceedings; and

co-operate fully and promptly in every way required by the person or body conducting such investigation during the course of that investigation.

[bookmark: _Toc193042979]Where any investigation is conducted or proceedings are brought under the Acts which arise directly or indirectly out of any act or omission of the Consultant, its agents or sub Consultants, or the Consultant Staff, and where there is a finding against the Consultant in such investigation or proceedings, the Consultant shall indemnify the Authority with respect to all costs, charges and expenses (including legal and administrative expenses) arising out of or in connection with any such investigation or proceedings and such other financial redress to cover any payment the Authority may have been ordered or required to pay to a third party.

[bookmark: _Ref190870873][bookmark: _Toc193042980]In the event that the Consultant enters into any Subcontract in connection with this Contract, it shall impose obligations on its sub Consultants in terms substantially similar to those imposed on it pursuant to this Clauses 41.1 to 41.10.

[bookmark: _Toc193042981]Where required, the Consultant shall co-operate with the Authority’s initiatives aimed at improving services (and/or access to services) to different groups in the community.

[bookmark: _Toc193042982]The Consultant shall co-operate fully with the Authority to make sure that no section of the community shall be denied access or receive a poorer service on the grounds of age, race, ethnic origin, national origin, gender, disability, marital status, or religious belief or being lesbian or gay.

[bookmark: _Toc193042983]The Consultant shall keep records and produce same from time to time to demonstrate that it is complying with the Conditions of Contract

[bookmark: _Toc174966689][bookmark: _Toc193042984][bookmark: _Toc198439447][bookmark: _Toc198439548][bookmark: _Toc199669160][bookmark: _Toc435429050][bookmark: _Toc447619045]Clause Survival 

[bookmark: _Toc193042985]Notwithstanding termination of this Contract in any way, the following clauses shall remain in full effect:

Condition 16 Audit and Information

Condition 24 Confidentiality;

Condition 33 Insurance

Condition 38 Freedom of Information; and

the provisions in Condition 23 relating to the Data Protection Act.

[bookmark: _Toc192956185][bookmark: _Toc192956273][bookmark: _Toc192956361][bookmark: _Toc192956186][bookmark: _Toc192956274][bookmark: _Toc192956362][bookmark: _Toc193042986][bookmark: _Toc198439448][bookmark: _Toc198439549][bookmark: _Toc199669161][bookmark: _Toc435429051][bookmark: _Toc447619046]Prevention Of Corruption

[bookmark: _Toc193042987]The Authority shall be entitled to cancel this Contract and to recover from the Consultant the amount of loss resulting from such cancellation if the Consultant shall have offered or given or agreed to give to any person any gift or consideration of any kind or if the Consultant shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916 or, shall have given any fee or reward the receipt of which is an offence under sub-section (2) of section 117 of the Local Government Act 1972 or any re-enactment thereof.

[bookmark: _Toc192956188][bookmark: _Toc192956276][bookmark: _Toc192956364][bookmark: _Toc192956191][bookmark: _Toc192956279][bookmark: _Toc192956367][bookmark: _Toc192956192][bookmark: _Toc192956280][bookmark: _Toc192956368][bookmark: _Toc192956194][bookmark: _Toc192956282][bookmark: _Toc192956370][bookmark: _Toc193042988][bookmark: _Toc198439449][bookmark: _Toc198439550][bookmark: _Toc199669162][bookmark: _Toc435429052][bookmark: _Toc447619047]Force Majeure

[bookmark: _Toc193042989]In the event that the Services are delayed by reason of fire, lightning, explosion, storm, tempest, flood, earthquake, riot, civil commotion or such other causes which the Authority considers is beyond reasonable control of the Consultant, the Authority shall grant the Consultant a reasonable extension of time to complete the Services that have been delayed.

[bookmark: _Toc192956197][bookmark: _Toc192956285][bookmark: _Toc192956373][bookmark: _Toc193042990][bookmark: _Toc198439450][bookmark: _Toc198439551][bookmark: _Toc199669163][bookmark: _Toc435429053][bookmark: _Toc447619048]Publicity

[bookmark: _Ref190871563][bookmark: _Toc193042991]Except with the written consent of the other party neither party shall make any press announcements or publicise this Agreement in any way.

[bookmark: _Toc193042992]Both parties shall take all reasonable steps to ensure the observance of the provisions of Clause 45.1 by all their servants, employees, agents and Consultants. The Consultant shall take all reasonable steps to ensure the observance of the provisions of Clause 45.1 by its Sub-Consultants.

[bookmark: _Toc193042993]Notwithstanding the provisions of Clause 45.1, the Authority shall be entitled to publicise this Agreement in accordance with any legal or quasi-legal obligation upon the Authority.

[bookmark: _Toc445460303]














[bookmark: _Toc447619049]SCHEDULE 2 – SPECIFICATION OF REQUIREMENTS 

This Schedule 2 to Contract details the specific requirements that the Supplier shall provide, as ordered by the Authority, in accordance with the Terms and Conditions of Contract.
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Form of Tender.docx
Form of Tender



TO BE COMPLETED BY THE CONTRACTOR

To: Buckinghamshire & Milton Keynes Fire Authority



FROM: [Contractor – please insert your organisations name]



SERVICES: Tender for Operational Assurance Auditor- - Ref BMK2017-038



Having examined the Invitation to Tender and being fully satisfied in all respects with the requirements of the ITT (including the Conditions of Tender) for the above mentioned Services, I/We hereby offer to provide the whole of the Services for the term of contract from the Date of Commencement with conformity with the Conditions of Contract, the Specifications and the Pricing Documents for the prices in the Pricing Documents.  If this offer is accepted I / we will execute documents in the form of the Contract within 30 days of being called upon to do so.



Unless and until a formal contract is prepared and executed this tender, together with your written acceptance thereof, shall constitute a binding contract between us.



I / We understand that you are not bound to accept the lowest or any tender you receive.

I / We understand that no payment will be made for any expenses or losses incurred in the preparation of my / our tender.

I / We agree that this tender remain open for acceptance for 90 days after the closing date for submission.

I / We warrant that I/we have all the requisite corporate authority to sign this Tender.



		Dated

		



		Signature

		



		Printed Name

		



		In capacity of (position)

		



		Duly authorised to sign for and on behalf of (Organisation Name)

		



		Postal address of Organisation

		



		Telephone Number
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Anti Collusion Declaration.docx
Anti-Collusion and Competition Code Certificate



Tender for Operational Assurance Auditor - Ref BMK2017-038



In recognition of the principle that the essence of selective tendering is that the Client shall receive bona fide competitive tenders from all those tendering I / WE CERTIFY THAT:-



1 This Tender is made in good faith, and that we have not fixed or adjusted the amount of the Tender by or under in accordance with any agreement or arrangement with any other person.  I / we also certify that I / we have not and I / we undertake that I / we will not before the award of any contract for the work:



(i)	(a)  	Communicate to any person other than the Authority as recipient of this Tender the amount or approximate amount of the Tender or proposed Tender, in accordance with any agreement so to communicate except where the disclosure, in confidence, or the approximate amount of the Tender was necessary to obtain insurance premium quotations required for the preparation of the Tender.

(b)	Enter into any agreement or arrangement with any other person other than the Authority as recipient of this Tender that they shall refrain from tendering, that they shall withdraw any Tender once offered or vary the amount of any Tender to be submitted.



(ii)	Pay, give or offer to pay or give any sum of money or other valuable consideration directly or indirectly to any person for doing or having done or causing or having caused to be done in relation to any other Tender or proposed Tender for the work, any act or thing of the sort described at (i) (a) or (b) above.



2 I / we further certify that the principles described above have been, or will be, brought to the attention of all sub-contractors, suppliers and associated companies providing services or materials connected with the Tender and any contract entered into with such sub-contractors, suppliers or associated companies will be made on the basis of compliance with the above principles by all parties.



3 In this certificate, the word “person” includes any persons and any body or association, corporate or unincorporated; “any agreement or arrangement” includes any transaction, formal or informal and whether legally binding or not; and “the work” means the work in relation to which this Tender is made.



4	I/ We confirm that we fully comply with the Competition Authority Code of Conduct (“the Code”).  I/we acknowledge and agree that if at any time we either fail to comply with the Code or if we are in breach of any representation made by us in this Certificate, the Authority may immediately reject any tender submission made by us, and disqualify us from consideration for appointment under this tender without compensation.



		Dated

		



		Signature

		



		Printed Name

		



		In capacity of (position)

		



		Duly authorised to sign for and on behalf of (Organisation Name)

		



		Postal address of Organisation

		



		Telephone Number
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Anti Canvassing Declaration.docx
Anti-Canvassing Certificate



Tender for Operational Assurance Auditor - Ref BMK2017-038



I/We hereby certify that I/We have not canvassed or solicited any Member, Officer employee, or agent of the Authority in connection with the award of this tender or any other tender or proposed tender for the Contract, and that no person employed by me/us or acting on your behalf has done any such act.

I/We further hereby undertake that I/We will not in the future canvass or solicit any Member, Officer or employee of the Authority in connection with the award of this Tender or any other Tender or proposed Tender for the Contract, and that no person employed by me/us or acting on my/our behalf will do any such act.



		Dated

		



		Signature

		



		Printed Name

		



		In capacity of (position)

		



		Duly authorised to sign for and on behalf of (Organisation Name)

		



		Postal address of Organisation

		



		Telephone Number
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Freedom of Information Act 2000.docx


Freedom of Information Act 2000 / Environmental Information Regulations 1994



Tender for Operational Assurance Auditor - Ref BMK2017-038



The Authority is required to comply with the provisions of the Freedom of Information Act 2000 (“FOIA”).  The Authority also must comply with the Environmental Information Regulations 1994 (“EIR”). This means that all information held by the Authority has the potential to be disclosed to a member of the public requesting it. Disclosure may be limited if an exemption may apply. 



Typical exemptions which might apply are as follows:-

(1)	 Information that constitutes a trade secret.

(2) 	Information the disclosure of which would, or would be likely to prejudice the commercial interests of any person, including the Authority.

(3) 	Commercial information, which can be kept confidential for an agreed period following which, you acknowledge it will be released if a request for it is received. FOIA defines commercial information as a trade secret, or information, the disclosure of which would prejudice the commercial interests of either party.



Therefore in submitting your tender, quote or proposal to the Authority, you are asked to clearly identify which of the information you have provided you desire to be kept confidential as exempt information. Please also specify the period of confidentiality, which you reasonably consider should be applicable to that information. The Authority may or may not be able to comply with this request.

You should also be aware that any information you consider to be commercially confidential may at a later date cease to constitute exempt information, or it may subsequently prove to be in the public interest to disclose such information. Also, please note that any decision on non-disclosure of information could later be overridden by the Authority’s obligations to disclose under the FOIA / EIR



Please list any information you wish to be kept as confidential.

		











		Signed:

		



		Printed Name:

		



		Date:

		



		Organisation Name:

		








