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Part A - Machine Specification
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Part B - Works lnformation
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Schedul,e 2

Performance Management Regime

This Schedule sets out the performance measurement mechanisms that wiLL be
appLied under this Agreement.

SERVI CE DELIVERY IN DICATORS

l.l SHIFT PRODUCTIVITY - Machine Availability

(a) The Supplier shaLL ensure that a RaiL Re-ProfiLing Machine is AvaiLable for
each Shift set out in the Programme of Works as provided by the
Company.

(b) The Company shaLL ensure that it utiLizes to fuLL capacity the availabiLity of
the RaiL Re-ProfiLing machines. lf a RaiL Re-Profiling Machine is not made
AvaiLabLe for performance of a Shift by the Supplier:

(i) this shall be noted by the Company as a Failed Shift on the
a pplica bLe Shift Report;

(ii) paragraph 1.3 beLow shaLL appLy; and

(iii) the SuppLier shaLL promptly provide the Company with a report
detaiLing why the RaiL Re-Profiling Machine has not been made
AvaiLabLe for the Shift.

(c) Where a RaiL Re-Profiling Machine is not Available for more than one (l)

Shift within a Payment Period:

this wiLL constitute a Level 5 Non-Conformance; and

the Supplier wiLL be required to attend a performance review
meeting at the request of the Company's Representative to review
the issues that caused the RaiL Re-Profiling Machine to not be
AvaiLabLe.

1.2 SHIFT PRODUCTIVITY - Performance

(a) The SuppLier shaLL meet or exceed the shift productivity targets for each
Shift as set out in Works Scope Document as provided by the Company
prior to each Shift. The Works Scope Document wiLL be substantially in the
form set out in the Appendix to the Works lnformation or such other
format as notified by the Company to the Supplier from time to time.

(b) The Supplier shaLL record (i) aLL required productivity outputs for a Shift as
specified in the Works Scope Document and; (ii) the RaiL Head ProfiLing
Measurements and shaLL record these on the Shift Report. The Shift Report
wiLL be substantiaLly in the form set out in the Appendix to the Works
lnformation or such other format as notified by the Company to the
Supplier from time to time.

(i)

(ii)
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(c)

(d)

(e)

(f)

t.3

(a)

(b)

1.4

Promptly, and in any event within two (2) hours of the end of a shift, the
Supplier shall complete the Shift Report in respect of that Shift with
detaILs of the actuaL work compLeted in comparison to the instructions
recorded on the Works Scope Document prior to the start of the Shift in
accordance with paragraph 1.2(b) above and submit the completed Shift
Report to the Company's Representative.

lf, folLowing its review of the Shift Report for a Shift completed pursuant
to paragraph 1.2(c) above:

(i) the Company determines (acting reasonably) that such Shift shouLd
be classed as a CompLeted Shift; or

(ii) the Company determines (acting reasonably) that the Supplier was
precluded from completing aLL or any part of such Shift due to the
Company failing to perform any of its obligations under this
Agreement,

then the Company shall issue a Shift Completion Certificate to the
Supplier to certify that such Shift is a Completed Shift.

lf the Company issues a Shift CompLetion Certificate to the Supplier in
accordance with paragraph (d) above the SuppLier shaLL not be required to
pay any Liquidated Damages to the Company in reLation to the Shift the
subject of that Shift CompLetion Certificate.

lf, following its review of the Shift Report for a Shift completed pursuant
to paragraph (c) above, the Company determines (acting reasonably) that
such Shift should be classed as a Failed Shift, then:

(i) this shall be noted by the Company as a Failed Shift on the
appLicabLe Shift Report; and

(ii) paragraph 1.5 beLow shaLL appLy.

FaiLed Shifts

lf any Shift is recorded as a Failed Shift in accordance with either paragraph
l.l(b) or paragraph 1.2(f):

the supplier shall pay to the Company on demand Liquidated Damages at
the rate of f8,291.67 and

the Supplier shall, at the direction of the Company by way of the
Programme of works, repeat the shift to the standard of a Completed
Shift, at no further expense to the Company.

The Company shall be entitled to set-off any undisputed amount payable
to it under paragraph 1.1.3(a) against the next Service payment payabLe by it
to the SuppLier.
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7

2.1

(a)

(b)

MANAGEMENT ESCALAT!ON PROCEDURE

Management Escatation Procedure - Generat

This paragraph 2 sets out the management escaLation procedure that shaLL

apply in respect of the Supplier's non-comPliance with its obligations
under this Agreement (the "Management EscaLation Procedure").

The table below sets out various measures of non-performance in respect
of the Supplier's obligations under this Agreement (each a "Non-
Conformance" for the purposes of the Performance Regime):

Failure to perform any of the
Supplier's administrative
obligations under this
Agreement, including a faiLure to
attend meetings, faiLure to
produce reports, faiLure to
respond to a request for a

Variation Quote or a failure to
provide a Variation VaLuation
within the timeframes specified
in this Agreement, faiLure to
comply with audit requirements.

Level IAdministrative
obLigations

Level IShift Report FaiLure to produce a completed
Shift Report in accordance with
the timef rame set out in
paragraph 1.2(c).

RaiL Head ProfiLing
Performance

Failure to meet a performance
item as required in the Works
lnformation.

Level I

Level IShift Start Time Failure to commence a Shift on
time.

Level IShift Work
CompLetion

Failure to complete aLL activities
required for a particuLar Shift.

RaiL Head ProfiLing
Work

FaiLure to record aLL required RaiL

Head Profiling Measurements or
carry out eddy current checks
that can be used for verification
purposes, even if the rail head
has been treated and finished to

Level I
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specification

Report
Machine
AvaiLabiLity

on FaiLure to provide a report giving
fuLL details as to why a RaiL Re-
Profiling Machine has not been
made AvaiLable for one Shift as
per the Programme of Works

Level 2

I nadeq uate
ControL of Staff
Competences

Staff working without having
required competency (e.9. where
a specific 'card'is needed).

LeveL 2

Machine
AvaiLabiLity

A RaiL Re-ProfiLing Machine is not
Available for more than one (l)

Shift in a Payment Period.

LeveL 3

Preventing
RaiLway Operation

Delaying start of passenger
services due to overrun of
SuppLier's performance of the
Services.

LeveL 5

Serious
and
lncident

HeaLth
Safety

Serious Health and Safety
incident that is due to Supplier
not foLlowing procedures.

LeveL 3

Serious
EnvironmentaL
lncident

Serious EnvironmentaL incident
that is due to Supplier not
foLlowing procedures.

LeveL 3

ROGS breach Serious breach of ROGS
requirements by the SuppLier
that may place the Supplier at
risk of Losing the "Entity in
Charge of Maintenance" Licence
in respect of a RaiL Re-ProfiLing
Machine

Level 5
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(c) lf the Supplier becomes aware that has or is Likely to commit a Non-
Conformance, then the SuppLier shaLL inform the Company as soon as
possibLe.

2.2 Level I Non-Conformance

For the purposes of this paragraph 2, a Non-Conformance identified as
Level I in the tabLe set out in paragraph 2.1 shaLL be referred to as a "LeveL I

N on-Conf orma nce".

(d)

The Company's Representative shaLL be responsible for responding to and
deaLing with any LeveL I Non-Conformances.

lf one (l) or more Level I Non-Conformance(s) occur, the Company may, at
its sole discretion, submit a notice to the Supplier setting out the details of
the Level I Non-Conformance and requiring the Supplier to rectify and/or
avoid a repetition of that Level I Non-Conformance (the "Level I Non-
Conformance Notice").

The SuppLier shaLL within ten (10) Working Days of its receipt of the LeveL I

Non-Conformance Notice from the Company, prepare and submit to the
Company a draft plan, containing:

(i) confirmation of the date and details of the Level I Non-
Conformance;

(ii) proposed steps to be taken by the Supplier to rectify the Level I

Non-Conformance;

(iii) proposed steps to be taken by the Supplier to ensure there is no
repetition of the Level I Non-Conformance; and

(iv) proposed timeframes for completion of the steps set out pursuant
to paragraphs 2.2(d)(ii) and 2.2(d)(iii) above (the "Level I Rectification
Period"),

(the "Level I Non-Conformance PLan")

(c)

(a)

(b)

(e)

(f)

(g)

(h)

The Company and the Supplier shall review the draft Level
Conformance plan and agree the final content of the Level
Conformance PLan.

I Non-
I Non-

ln the event the Company and the Supplier do not agree the final content
of the Level I Non-Conformance PLan, the Company wiLL determine the
finaL content of the Level I Non-Conformance PLan in its sole discretion.

The Supplier shaLL perform and deLiver aLL obligations contained in the
Level I Non-Conformance PLan within the Level I Rectification Period.

lf the Supplier completes aLL obligations set out in the Level I Non-
Conformance PLan to the satisfaction of the Company and within the Level
I Rectification Period, the Company shaLL notify the Supplier and the Level I

Non-Conformance shall be classed as closed. ln the event that the
Suppligr does not complete the Level I Non-Conformance PLan to the
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(i)

satisfaction of the Company and within the Level I Rectification Period, the
Company shall be entitled to escalate the Level I Non-Conformance to a

Level 2 Non-Conformance.

The Company shall record aLL Level I Non-Conformances and monitor and
feedback on the remedying of any such LeveL I Non-Conformances at
Contract Management Meetings.

The Company shaLL review aLL LeveL I Non-Conformances weekly untiL such
Level I Non-Conformances are classed as closed in accordance with
pa ragra ph 2.2(l) a bove.

2.3 Level 2 Non-Conformance

(a) Where

(i) the Supplier commits a Non-Conformance that is classed as Level
2 in the table set out in paragraph 2.1(b) above; or

(ii) the Company determines, having regard to the gravity of the Non-
Conformance, that a Non-Conformance shouLd be treated as a

LeveL 2 Non-Conformance; or

(iii) the SuppLier faiLs to notify the Company of the occurrence of a

Level I Non-Conformance prior to the Company notifying the
Supplier of the same Level I Non-Conformance (provided that the
Company shaLL be entitled, having regard to the gravity of the Non-
Conformance, to treat this as a Level 3 Non-Conformance rather
than a LeveL 2 Non-Conformance); or

(iv) the Supplier faiLs to provide the Company with a draft Level I Non-
Conformance PLan within ten (10) Working Days of receiving a Level
I Non-Conformance Notice from the Company; or

(j)

(v) the Supplier faiLs to undertake and/or rectify a Level I Non-
Conformance in accordance with the requisite LeveL I Non-
Conformance PLan and/or within the Level I Rectification Period to
the satisfaction of the Company; or

a further Non-Conformance occurs of the same category (as set
out in the tabLe in paragraph 2.1(b) above) within two (2) months of
the end of the Level I Rectification Period; or

a further Non-Conformance occurs during the Level I Rectification
Period of the same category as the Level I Non-Conformance and
the SuppLier has knowingly and intentionaLLy permitted the
occurrence of such further Non- Conformance; or

three (3) or more Level I Non-Conformances occur within one (l) six
(6) month period,

the Supplier shall have committed a "Level 2 Non-Conformance"
for the purposes of this paragraph 2.

(vi)

(vii)

tvilr,
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(c)

(b)

(h)

Level 2 Non-Conformances shall be escalated to the Company's Head of
lnfrastructure (or such other person as the Company may notify to the
Supplier from time to time).

Where one (l) or more Level 2 Non-Conformances occur, the Company
may, at its soLe discretion, submit a notice to the SuppLier setting out the
detaiLs of the Level 2 Non-Conformance and requlring the Supplier to
rectify and/or avoid a repetition of that Level 2 Non-Conformance (the
"LeveL 2 Non-Conformance Notice"). The Supplier shaLL, within five (5)

Working Days of its receipt of the Level 2 Non-Conformance Notice from
the Company, prepare and submit to the Company a draft plan containing:

(i) confirmation of the date and details of the Level 2 Non-
Conformance(s);

proposed steps to be taken by the Supplier to rectlfy the Level 2

Non-Conformance;

(iii) proposed steps to be taken by the Supplier to ensure there is no
repetition of the Level 2 Non-Conformance(s); and

proposed timeframes for completion of the steps set out pursuant
to paragraphs 2.5(cXii) and 2.3(c)(iii) above (the "LeveL 2 Rectification
Period "),

(the "LeveL 2 Non-Conformance PLan").

(iv)

The Company and the Supplier shall review the draft Level 2 Non-
Conformance PLan and agree the final content of the Level 2 Non-
Conformance PLan.

ln the event the Company and the Supplier do not agree the final content
of the Level 2 Non- Conformance PLan, the Company wiLL determine the
finaL content of the Level 2 Non-Conformance PLan in its sole discretion.

The Supplier shall perform and deliver aLL obligations contained in the
Level 2 Non-Conformance PLan within the LeveL 2 Rectification Period.

lf the Supplier completes aLL obligations set out in the Level 2 Non-
Conformance PLan to the satisfaction of the Company and within the Level
2 Rectification Period, the Company shaLL notify the Supplier and the Level
2 Non-Conformance shaLl be classed as closed. ln the event that the
Supplier does not complete the Level 2 Non-Conformance PLan to the
satisfaction of the Company and within the Level 2 Rectification Period,
the Company shall be entitLed to escaLate the Level 2 Non-Conformance
to a Level 3 Non- Conformance.

The Company shaLL record aLL Level 2 Non-Conformances and monitor and
feedback on the remedying of any such LeveL 2 Non-Conformances at
Contract Management Meetings.

(ii)

(d)

(e)

(f)

(e)
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(i)

2.4

(a)

(b)

(c)

The Company shaLL review aLL LeveL 2 Non-Conformances weekly until
such Level 2 Non-Conformances are classed as closed in accordance with
paragraph 2.3(g) above.

LeveL 3 Non-Conformance

Where:

(i) the Supplier commits a Non-Conformance that is cLassed as Level
3 in the table set out in paragraph 2.1(b) above; or

(ii) the Company determines, having regard to the gravity of the Non-
Conformance, that a Non-Conformance shouLd be treated as a
LeveL 5 Non-Conformance; o

(iii) the supplier fails to submit to the Company a draft Level 2 Non-
Conformance PLan within five (5) Working Days of receiving a Level
2 Non-Conformance Notice from the Company; or

(iv) the supplier fails to undertake and/or rectify a Level 2 Non-
Conformance in accordance with the requisite LeveL 2 Non-
Conformance PLan and/or within the Level 2 Rectification Period to
the satisfaction of the Company; or

(v) a further Non-Conformance occurs within two (2) months of the
end of the Level 2 Rectification Period which is the same category
(as set out in the tabLe in paragraph 2.1(b) above) as the Level 2 Non-
Conformance; or

(vi) a further Non-Conformance occurs during a Level 2 Rectification
Period which is the same category of Non-Conformance as the
Level 2 Non-Conformance and the Supplier has wilfuLLy permitted
the occurrence of such further Non-Conformance,

the supplier shall have committed a "Level i Non- Conformance"
for the purposes of this paragraph 2.

Level 3 Non-Conformances shaLL be escaLated to the Company's Director
of operations (or such other person as the Company may notify to the
SuppLier from time to time).

where one (l) or more Level 3 Non-Conformances occur, the Company
may, at its soLe discretion, submit a notice to the Supplier setting out the
details of the Level 3 Non-Conformance and requiring the supplier to
rectify and/or avoid a repetition of that Level 3 Non-Conformance (the
"LeveL 3 Non-Conformance Notice"). The SuppLier shaLL, within five (5)

working Days of its receipt of the Level i Non-Conformance from the
Company, prepare and submit a draft plan containing:

(i) confirmation of the date and details of the Level 3 Non-
Conformance(s):
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(ii)

(iii)

(iv)

proposed steps to be taken by the SuppLier to rectify the LeveL 3

Non-Conformance;

proposed steps to be taken by the SuppLier to ensure that there is

no repetition of the Level 3 Non-Conformance(s); and

proposed timeframes for completion of the steps set out in
paragraphs (ii) and 2.a(c)(iii) above (tne "LeveL 3 Rectification
Period"),

(the "LeveL 5 Non-Conformance PLan").

(d)

(e)

(f)

(g)

The Company and the Supplier shall review the draft Level 3 Non-
Conformance PLan and agree the final content of the Level 5 Non-
Conformance PLan.

ln the event the Company and the Supplier do not agree the final content
of the Level 3 Non-Conformance PLan, the Company wiLL determine the
finaL content of the Level 3 Non-Conformance PLan in its soLe discretion.

The Supplier shaLL deliver aLL obligations contained in the Level 3 Non-
Conformance PLan within the Level 3 Rectification Period.

lf the Supplier completes aLL obligations set out in the Level 3 Non-
Conformance PLan to the satisfaction of the Company and within the Level
5 Rectification Period, the Company shaLL notify the SuppLier and the Level
3 Non-Conformance shall be cLassed as cLosed. ln the event that the
Supplier does not compLete the Level 3 Non-Conformance PLan to the
satisfaction of the Company and within the Level 3 Rectification Period,
the Company shall be entitled to escalate the Level 3 Non-Conformance
to a LeveL4 Non-Conformance.

The Company shall record aLL Level 3 Non-Conformances and monitor and
feedback on the remedying of any such LeveL 3 Non-Conformances at
Contract Management Meetings.

The Company shaLL review aLL LeveL 3 Non-Conformances weekLy untiL
such Level 5 Non-Conformances are classed as cLosed in accordance with
paragraph Z.4lel a bove.

LeveL 4 Non-Conformance

Where:

(i) the Supplier faiLs to submit to the Company a draft LeveL 3 Non-
Conformance PLan within five (5) Working Days of receiving a Level
2 Non-Conformance Notice from the Company; or

(ii) the Supplier fails to undertake and/or rectify a Level 3 Non-
Conformance in accordance with the requisite Level 3 Non-
Conformance PLan and/or within the Level 3 Rectification Period to
the satisfaction of the Company; or

(h)

(i)

2.5

(a)
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(b)

3

3.t

(a)

(b)

(iii) a further Non-Conformance occurs within two (2) months of the
end of the LeveL 5 Rectification Period which is the same category
(as set out in the table in paragraph 2.1(b) above) of Non-
Conformance as the Level 3 Non-Conformance; or

(iv) a further Non-Conformance occurs during the Level 3 Rectification
Period that is of the same type as the Level j Non-Conformance,
and the Supplier has knowingly and intentionaLLy permitted the
occurrence of such further Non- Conformance,

the supplier shall have committed a "Level 4 Non-Conformance',
for the purposes of this paragraph 2.

where a Level 4 Non-Conformance occurs, a supplier Event of DefauLt
shall arise and the Company shall be entitled to terminate this Agreement
by serving a Company Termination Notice in accordance with CLau se l3.Z.Z
of this Agreement.

REVIEW OF PERFORMANCE REGIM

The Company's Representative and the SuppLier's Representative shaLL
hold annual meetings (on or about each anniversary of the
Commencement Date)to:

review the SuppLier's compliance with the Performance Regime over the
previous tweLve (12) months; and

discuss in good faith whether it is appropriate, based on the supplier,s
compLiance with the Performance Regime over the previous twelve (12)

months, for any additionaL measures of non-performance to be
incorporated the table set out in paragraph 2.1 for the remainder of the
Agreement Duration.
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Schedule 5

Service Payments
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2.4

Part A- Pricing Preambles

I PRICING INTRODUCTION

This Part A provides further detaiLs with respect to the Service Payments

2 PRICING CONCEPT

2.t The Service Payments are calculated in accordance with the process and
pricing set out in Part C (Pricing Schedule) of this Schedule j and shalL,
subject onLy to adjustment in accordance with the Variation procedure
(where appLicable), be fixed untiLthe Expiry Date .

The Service Payments shaLL be in Sterling and shaLL include aLL appLicabLe
taxes including any import/export taxes and aLL other statutory costs and
the Like but excluding VAT (which shaLL be deaLt with pursuant to CLause 9
of this Agreement). The Supplier is LiabLe for aLL costs arising from
exchange rate f Luctuations and the prices shaLL not be increased or
adjusted in connection with exchange rate fluctuations.

Each Service Payment shaLL be inclusive of aLL costs and charges
whatsoever and shaLL be deemed to incLude aLL costs, overheads, profit, risk
aLlowances and the Like required for the Supplier's performance of this
Agreement.

The Perlodic Service Charge for each RaiL Re-Profiling Machine is the
standing charge to cover aLL Shifts within a Payment Period, regardLess of
the Length of each Shift, or whether the Shift falls upon a Weekend or Bank
HoLiday (including Christmas Day).

The Periodic Service Charge for each RaiL Re-ProfiLing Machine wiLL not
commence and no items are payable under this Agreement in respect of a
RaiL Re-Profiling Machine until the Supplier has commenced provision of
the Services using such RaiL Re-Profiling Machine in accordance with CLause
3.2.2 or CLause 3.2.5(b) (as applicabLe).

PRICING APPROACH

2.2

2.3

2.5

3

3.t Notwithstanding paragraph 2 above, the rates and prices for aLL items and
activities required for the Supplier's performance of this Agreement are
deemed to be fuLLy inclusive, and shaLL include the costs set out in sub-
paragraphs (a)to (e) beLow.

PreLiminaries(a)

The foLlowing preliminaries are included:

(i) head office, branch office and other premises or offices support -
aLL head office, branch office and other premises or offices costs
directly related to this Agreement including supervisory, Liaison,
engineering, pLanning, quaLity assurance and administrative staff
(and includes aLL associated overheads, communications and data
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costs, stationery costs, printing costs and postage costs not
included in the percentage addition for overheads and profit);

(ii) aLL costs of accommodation and sanitary faciLities necessary for
site staff and aLL associated costs (incLuding heating, Lighting,
furniture, first aid, associated consumabLes and aLL other safety,
heaLth and welfare faciLities);

(iii) site communications - aLL costs in connection with the provision of
telephones and portable telephones including instaLlation costs,
rental and calls, costs of usage of public telephones and other
communication equipment and consumables required for the
SuppLier to perform its obligations under this Agreement;

(iv) training requirements - course and examination fees, aLL costs of
staff attending medicaL examinations and training courses to
enabLe the SuppLier to perform its obligations under this
Agreement, and aLL costs of Supplier-run courses and Licensing of
staff; and

(v) insurance - aLL costs of complying with the insurance requirements
as set out in this Agreement.

(b) Mobilisation

The mobiLisation costs shaLL incLude staff costs, costs of training,
recruitment, estabLishment of faciLities, site journey and inspection,
establishment of process and procedures and aLL other items necessary for
the successfuL commencement of the performance of this Agreement. ALL

costs in connection with mobilisation, including transportation to and
from London, set-up and the Like and management thereof are deemed to
be included.

(c) Overheads and Profit

Overheads shaLL include corporate overhead contribution, profit recovery,
headquarters staff costs, SuppLier offices, yards, depots and other
buildings and associated plant, Supplier's equipment and vehicles, rents,
rates, insurances, running, maintenance and repLacement costs for the
above, general and administrative head and branch office staff saLaries and
wages, emoluments, expenses and allowances and aLL other costs of
empLoyment (including costs of and aLlowance for motor cars, subsistence,
hotels, accommodation and the Like, traveL and associated expenses for
directors and generaL and administrative head and branch office staff), LegaL
and accountancy fees and costs, any financing costs and depreciation
associated with aLL of the above, other non-job related costs and other
indirect costs incurred by the Supplier in performing its obligations under
this Agreement.
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(d)

(e)

nce and

The Service Payments are deemed to be fuLly inclusive of the costs that
the Supplier incurs in recording and providing information in accordance
with this Agreement, incLuding as requested by the Company's
Representative. The Service Payments are aLso deemed to include the costs
of the Supplier's personnel attending any meetings.

Administration of Chanse

The Service Payments are deemed to be fully inclusive of the costs that
the SuppLier incurs in recording and providing information in accordance
with any Variation Quote, or the costing or administration of the Variation
Proced u re.
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7

2.1

Part B- Payment

Service Payments

The Supplier wiLL be entitled to submit a Payment Application in respect of
a Service Payment in respect of each Payment Period, caLcuLated in
accordance with the Service Payments ScheduLe set out in Part C of this
ScheduLe 3 (Service Payments).

Va riations

Where a Variation varies the Service Payments, the Variation wiLL be paid by
varying the amount due at the relevant Payment Period to which the
Variation relates. Where the Variation relates to two or more Service
Payments, the vaLue of the Variation wiLL be divided between those Service
Payments, based on allocating the vaLue of the Variation between the
Service Payments in proportion to the value of the Variation related to
each Payment Period.

Where a Variation varies the Service Payments and the Servlce Payment to
which the Variation relates has been paid, payment wiLL be made by varying
the amount due in respect of the subsequent Service Payment.

Otherwise Variations wiLL be paid once the instructed Variation has been
fuLLy completed, unLess it is set out in the Variation that payment may be
applied for on an interim basis.

Where a Variation does not relate to a Service Payment, the SuppLier wiLL

be entitled to apply for payment in respect of Variations at intervaLs of not
Less than one (l) month. The Supplier may apply for payment of one or
more Variations at the same time.

2.7

2.3

2.4
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Part C- Pricing ScheduLe

l.l The Service Payments for each Payment Period are to be calculated in
accordance with the following formuLa:

fSP = IPSCMI + €PSCM2 + fASp - LD

where:

fsP means the Service Payment for the relevant payment period
payable by the Company to the Supplier;

fPCMI means the Periodic Service Charge payable in respect of RaiL Re-
Profiling Machine I as set out in the first row of the table in the
Appendix to this Part C to ScheduLe j (Service payments);

f PCM2 means the Periodic Service Charge payable in respect of RaiL Re-
Profiling Machine 2 as set out in the first row of the table in the
Appendix to this Part C to ScheduLe i (Service payments);

fASP means the amounts due from the Company for any AdditionaL
Services performed by the Supplier in the relevant Payment Period
as calcuLated in accordance with the rates set out in the table in
the Appendix to this Part C to ScheduLe 3 (Service Payments) (tne
"AdditionaL Services payments"); and

LD means any Liquidated Damages payable by the supplier to the
Company in accordance with ScheduLe 2 (Performance Regime) for
the relevant Payment Period.
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Appendix - Periodic Service Charge and AdditionaL Payments

PLease note that aLL prices are fixed untiL the Expiry Date of this Agreement, and
are onLy subject to indexation in accordance with Part D (lndexation Adjustment) of
this ScheduLe 3, if the option to extend this Agreement pursuant to CLause 3.3 is
exercised.

RGU RGS SFU
No. Item

per machine €t99,000.00 8249,000.00 €3t9,000.00
Fixed periodic cost
per Rait Re-Profil.ing
Machine

Per Location Move f4,900.00 t8,900.00 €il,900.00

Transport Shift -
Road transport
between [ines
(where Rait Re-
Profil.ing Machine is
moved to different
Locations/Depots
during the
Agreement
Duration)

€6,s00.00 €6,500.00 €6,500.00Cranage per Lift Per 8hr Shift

Stand alone site
survey and
inspections,
inc[uding
protection staff
(onty where
specialty ordered
by the Company's
Representative

Per 8hr Shift 8795.00 L795.00 8795.O0
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Part D- lndexation Adjustment

Overview

2

where the Company extends this Agreement pursuant to Clause 3.2, the
Service Payments, the AdditionaL Services Payments and any Liquidated
Damages shall be subject to annuaL indexation for the term of the
extension of this Agreement in accordance with paragraphs 2 and 2.3 below
(the " I ndexation Adju stment").

lndexation

2.1 The Service Payments, the AdditionaL Services Payments and any
Liquidated Damages shaLL onLy be adjusted on the Expiry Date, and
annually thereafter (each such date being an "lndexation Adjustment
Date"), for the term of any extension of this Agreement pursuant to CLause
5.3, in accordance with the following formuLa:

rRPIX-.t,:\ffi)
2.2 For the purposes of the formula in paragraph 2.1 above:

I means the indexation factor applied in any
caLcuLation performed pursuant to paragraph I of
this ScheduLe 5 (Service Payments) Part D;

RPIXy means the value of RPIX for the date that is three
(3) months immediateLy prior to the lndexation
Adjustment Date; and

RPI)(, means the value of RPIX for the date that is
fifteen (15) months immediately prior to the
I ndexation Adjustment Date.

2,3 Where the indexation factor ("1") set out in this paragraph 2 is Less than
unity (1.0), then the value of the indexation factor ("1") shaLL be equaL to
unity (1.0) such that the Service Payments, the AdditionaL Services
Payments and any Liquidated Damages shaLL not be reduced.

5 Changes to the lndex

lf the index referred to in paragraph 2.2of this Part D of Schedule 3 (Service
Payments) ceases to be published, then such other appropriate index that
may be published in place thereof shall apply or, in the absence of an
appropriate replacement index, such index shaLL appLy as the Parties may
agree.
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Schedu[e 4

lnsurance

3

5.1

3.2

3.3

The Supplier shaLL procure and maintain the insurances as Listed below in
paragraph 3 with reputabLe insurers. The SuppLier shaLL ensure any
Subcontractors aLso maintain adequate insurance having regard to their
obligations under the relevant Subcontract. Such insurances shaLL be in
effect for the Agreement Duration unLess otherwise specified. Evidence
that such insurance is in effect shaLL be provided in the form of a broker's
Letter or similar, within fourteen (14) days of the Commencement Date and
at the time of each renewal of such policies.

lf the Supplier faiLs to maintain the insurance policies as provided for in
this Schedule 4 (lnsurance), the Company may effect and keep in force any
such insurance and pay such premium or premiums at commercially
competitive rates as may be necessary for that purpose and from time to
time deduct the amount so paid from any monies due or which become
due to the Supplier or recover the same as a debt due from the Supplier.

The Supplier shaLL procure and maintain the foLlowing insurances:

lnsurance to cover LiabiLity for death of or bodily injury or iLlness sustained
by employees of the Supplier arising out or in the course of their
employment. Such insurance shaLL be of an amount and on terms that
compLy with the appropriate statutory obligations in each country in which
the SuppLier operates.

PubLic Liability insurance of not Less than f 20,000,000 per incident or series
of incidents arising out of one event or such Limit of indemnity as is
required by the Office of Road and RaiL and its successors (whichever is the
greater), such insurance to cover sums for which the Supplier shall be
LegaLLy Liable to pay as damages in respect of death or injury or illness or
disease to third parties and/or Loss of or damage to third party property,
incLuding property belonging to the Company or for which it is responsibLe.
Such insurance shaLL extend to indemnify the Company as principaL, and
shaLL be endorsed such that any care, custody or control exclusion shaLL

not apply to property beLonging to the Company or for which the
Company is responsible.

Product LiabiLity insurance of not Less than f20,000,000 per incident or
series of incidents arising out of one event or such Limit of indemnity as is
required by the Office of Road and RaiL and its successors (whichever is the
greater), such insurance to cover sums for which the Supplier shaLl be
LegaLLy Liable to pay as damages in respect of death or injury or iLlness or
disease to third parties and/or Loss of or damage to third party property,
(including property belonging to the Company or for which it is
responsible) arising as a result of a defect, fault or flaw in the goods
supplied. Such insurance shall extend to indemnify the Company as
principal, and shaLL be endorsed such that any care, custody or control
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3.4

exclusion shatL not apply to property beLonging to the Company or for
which the Company is responsibLe.

Professional indemnity insurance of not Less than f 10,000,000 per incident
and in the aggregate per annum. Such insurance shaLL be in effect for the
Agreement Duration and for six (6) years following expiry of this
Agreement.

The provisions of this ScheduLe 4 (lnsurance) shall survive the expiry or the
termination of this Agreement for whatever reason.



Schedu[e 5 QUENSH Contract
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Schedule 5

Dispute Resolution Procedure

For the purposes of this Dispute Resolution Procedure the following terms have
the meanings set out below:

"Adjudicator" means an independent person appointed to act as an adjudicator in

accordance with paragraph 8 of this ScheduLe 6 (Dispute Resolution Procedure).

"Dispute" means any dispute, controversy or cLaim arising out of or in connection
with this Agreement.

"Nominating Authority" means the President or Vice President or other duly
authorised officer of the London Court of lnternationaL Arbitration;

"Notice of Adjudication" means any notice given by a Party to the other party or
parties to the Dispute requiring reference of a Dispute to the Adjudicator in
accordance with paragraph 7. The Notice of Adjudication shaLL include:

(i) the nature and a brief description of the Dispute;

(ii) details of where and when the Dispute arose; and

(iii) the nature of the redress which is sought.

"ReferraL Notice" means a notice referring a Dispute to the Adjudicator in
accordance with paragraph ll;

"Senior Representative" means a representative of a Party at senior executive
LeveL.

I The Company and the Supplier shaLL foLlow the procedure set out in this
ScheduLe 6 (Dispute Resolution Procedure) for the management and
resoLution of Disputes.

Subject to paragraph 7, any Dispute may in the first instance be referred in
writing from the referring Party to the Senior Representatives by notice in
writing to the other Party. The written notice from the referring Party
shaLL give brief written partlcuLars of the Dispute, the relief sought and the
basis for cLaiming the relief sought (including the provisions of this
Agreement that are relevant to the Dispute). The written notice shaLL aLso

identify the referring Party's Senior Representative.

Within 14 days of receipt of the notice pursuant to paragraph 2, the
responding Party provides the referring Party with a brief written response.
The response incLudes identification of the responding Party's Senior
Representative.

The Senior Representatives shaLL meet and try to reach agreement to
resolve the Dispute referred to them pursuant to paragraph 3.

lf the Senior Representatives are unable to, or faiL to, reach agreement to
resolve the Dispute within 14 days after the date of the response under

2

3

4

5
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paragraph 3, court proceedings shall not be commenced unless and until
the Dispute has first been referred to adjudication (and an Adjudicator's
decision has been obtained) in accordance with the procedure in
paragraphs 7-30 and notice has been given in accordance with paragraph
30.

Each Party bears its own costs and expenses in relation to any reference of
a Dispute to the Senior Representatives. Discussions amongst the Senior
Representatives and any documents prepared or exchanged in relation to
the reference of the Dispute to the Senior Representatives (including, for
the avoidance of doubt, the notice under paragraph 2 and any response
under paragraph 3) are without prejudice and the Parties shaLL not make
use of or rely upon any without prejudice statements in any proceedings.

Notwithstanding the provisions of paragraph s l, 2,3, 4, 5 and 6, either party
may give notice at any time of its intention to refer a Dispute to
adjudication under the procedure set out in paragraphs l-30 by giving a
Notice of Adjudication to the other parties to the Dispute.

ShouLd either Party give a Notice of Adjudication then immediately
thereafter the parties to the Dispute shall endeavour to agree upon a
person whom they wouLd consider suitabLe to act as the Adjudicator.

ln the event of the parties to the Dispute failing to agree upon a suitable
person who is able to act as the Adjudicator, the referring Party shall
request the Nominating Authority to select a person to act as the
Adjudicator.

The Nominating Authority communicates the selection of the Adjudicator
to the Parties within 4 days of receiving a request to do so.

Any person requested or selected to act as the Adjudicator in accordance
with paragraph 8:

9.1 shaLL be a naturaL person acting in his personaL capacity; and

9.2 shall not be an employee of any of the parties to the Dispute, and
shaLL declare any interest, financiaL or otherwise, in any matter
reLating to the Dispute.

The terms of remuneration of the Adjudicator shall be agreed by the
parties to the Dispute and the Adjudicator with the object of securing the
appointment of the Adjudicator within z days of the Notice of
Adjudication. lf any party to the Dispute (but not aLL parties to the Dispute)
rejects the terms of the remuneration of the Adjudicator the same shaLL be
settled (and binding upon the parties to the Dispute) by agreement
between the Nominating Authority and the Adjudicator (provided that the
LeveL of the Adjudicator's remuneration does not exceed the Level
originally proposed to the parties to the Dispute by the Adjudicator). lf aLL

the parties to the Dispute reject the terms of remuneration proposed by
an Adjudicator another person shall be selected as an Adjudicator in
accordance with paragraph 8.

7

8

9

t0
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I Where the Adjudicator has been selected in accordance with paragraph 8
the referring Party shall refer the Dispute in writing to the Adjudicator by
the ReferraL Notice in accordance with paragraph l2 within 7 days of the
date of the Notice of Adjudication or within 2 days of the date of
appointment of the Adjudicator, whichever is Later. Upon receipt of the
ReferraL Notice, the Adjudicator must inform every Party to the dispute of
the date that it was received.

The ReferraL Notice shaLL:

l2.l include the facts relied upon by the referring Party in support of its
cLaim(s);

12.2 include a statement of the contractual and/or other basis relied
upon by the referring Party in support of its claim(s);

12.3 include a calcuLation of the specific monetary amount (if any) that
the referring Party is seeking to recover in relation to each and
every cLaim that is the subject matter of the Dispute;

l2.4 be accompanied by copies of, or relevant extracts from, this
Agreement and such other documents on which the referring Party
reLies; and

12.5 include the addresses of aLL Parties to the Dispute.

The referring Party shall send copies of the Referral Notice and the
documents referred to in this paragraph l2 to the other Party at the same
time as he sends them to the Adjudicator.

lf a matter disputed by the Supplier under or in connection with a

Subcontract is aLso a matter disputed under or in connection with this
Agreement, the Supplier may, with the consent of the Company, refer the
Subcontract dispute to the Adjudicator at the same time as the main
Agreement referral. The Adjudicator shall then decide the disputes
together and references to the parties for the purposes of the Dispute are
interpreted as incLuding the Subcontractor. The parties to the Dispute
agree to consider and endeavour to agree in good faith any reasonable
request by the Adjudicator for additional time to decide the main
Agreement and Subcontract disputes

The parties to the Dispute may jointly terminate the Adjudicator's
appointment at any time. ln such a case, or:

l5.l if the Adjudicator fails to give notice of his decision within the
period referred to in paragraph 17 and the parties to the Dispute do
not jointly extend time for his decision to be made in accordance
with paragraph 17, or

,5.2 if the period referred to in paragraph 17 is extended in accordance
with paragraph l9 or by agreement by the parties to the Dispute
and the Adjudicator faiLs to give notice of his decision within such
extended period, and the parties to the Dispute do not jointly

t2

13

t5

4
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t7

t8

t9

20

extend time for his decision to be made in accordance with
paragraph 17, or

15.3 if at any time the Adjudicator declines to act or is unable to act as a
resuLt of his death, disabiLity, resignation or otherwise,

a person shall be appointed to replace the Adjudicator in accordance with
the provisions of paragraph 8. ln the event of the parties to the Dispute
faiLing to jointly appoint a person wiLLing and suitable to act as
replacement Adjudicator within J days, any party to the Dispute may apply
to the Nominating Authority to appoint a replacement Adjudicator. ln any
case where the Adjudicator is appointed as a replacement pursuant to this
paragraph 14, the parties to the Dispute shaLL each send to the Adjudicator,
as soon as reasonably practicabLe, copies of aLL documents supplied by
them to the Adjudicator he replaces.

The Nominating Authority and its employees and agents shaLL not be Liable
to any Party for any act or omission unLess the act or omission is in bad
faith. The Parties aLso agree that any employee or agent of the Nominating
Authority shaLL be simiLarly protected from LiabiLity.

The Party not making the referraL may send to the Adjudicator within 14
days of the date of the referral, with a copy to the other party, a written
statement of the contentions on which it relies and any materiaLs it wishes
the Adjudicator to consider.

The Adjudicator shall reach his decision and gives notice of the decision to
the parties to the Dispute within 28 days of the date of receipt of the
Referral Notice mentioned in paragraph ll, or such Longer period as is
agreed by the parties to the Dispute after the Dispute has been referred to
him. Notice of the Adjudicator's decision (stating that it is given under this
ScheduLe 6 (Dispute ResoLution Procedure) shaLL be in writing and shaLL
include a summary of the Adjudicator's findings and a statement of the
reasons for his decision.

The Adjudicator may extend the period of 28 days referred to in paragraph
18 by up to 14 days, with the consent of the party by whom the Dispute was
ref erred.

The Adjudicator's decision shaLL be binding upon the parties to the Dispute
and the Adjudicator unLess and untiL the Dispute is finaLLy determined by
LegaL proceedings, by arbitration (if the parties otherwise agree to
arbitration) or by agreement. The Adjudicator may on his own initiative or
on the application of a Party correct his decision so as to remove a clericaL
or typographicaL error arising by accident or omission. Any correction of a
decision must be made within five days of the deLivery of the decision to
the parties to the dispute. As soon as possibLe after correcting a decision
in accordance with this paragraph, the Adjudicator must deLiver a copy of
the corrected decision to each of the parties to this Agreement. Any
correction of a decision shall form part of the decision. The Adjudicator
may in his decision allocate his remuneration and expenses between the
Parties in accordance with paragraph 21. lf the Adjudicator's decision
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changes any payment which is due under this Agreement, payment of the
sum decided by the Adjudicator shaLl be due not Later than seven days
from the date of the decision or the date, on which such payment is due in
accordance with the provisions of this Agreement, whichever is the Later.

The Adjudicator:

2l.l shall act impartially and as an expert (not as an arbitrator) in the
conduct of the reference and in reaching his decision;

21.2 shall consider any relevant information submitted to him by any of
the parties to the Dispute and make available to them any
information to be taken into account in reaching his decision
provided in accordance with the procedure (if any) which the
Adjudicator may decide;

21.3 shall reach his decision in accordance with the Law applicable to
this Agreement;

21.4 may take the initiative in ascertaining the facts and the Law in
relation to the Dispute;

21.5 may, with the consent of the parties to the Dispute, seek Legal or
technicaL advice from consuLtants whose appointment by the
Adjudicator (including terms of remuneration) is subject to the
approvaL of the parties to the Dispute;

21.6 shaLL, where a translation of any document is required, decide by
whom it should be provided in the event that the parties to the
Dispute do not agree.

The Adjudicator shalL decide in his discretion on the procedure to be
followed in the adjudication. ln particuLar he may, but is not obliged to:

22.1 convene meetings upon reasonable notice to the parties to the
Dispute at which such parties and their representatives are entitled
to be present;

22.2 submit Lists of questions to the parties to the Dispute to be
answered in such meetings or in writing within such reasonable
time as he requires;

223 require the parties to the Dispute to provide him with such
information and other faciLities as he reasonably requires for the
determination of the Dispute;

22.4 otherwise take such action and adopt such procedures as do not
conflict with any of the provisions of this Agreement and are
reasonabLe and proper for the just, expeditious and economicaL
determination of the Dispute; and

22.5 inspect any part of the LUL Network, the Supplier's works or the
faciLities of any reLevant Subcontractor.
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24

26

27

28

The Adjudicator shaLL not be Liable for anything done or omitted in the
discharge or purported discharge of his functions as an adjudicator unless
the act or omission is in bad faith. The parties also agree that any
employee or agent of the Adjudicator shall be simiLarly protected from
LiabiLity.

ALL meetings are private and save as required by Law the Adjudicator and
the Parties shaLL keep confidentiaL the Dispute, aLL information of whatever
nature provided to him by or on behalf of any party and his decision.

The Parties to a contract to which the Dispute relates shaLL continue to
observe and perform aLL the obligations contained in such contract,
notwithstanding any reference to the Adjudicator, and insofar as the same
is consistent with any safety review procedures to which the parties to the
Dispute are bound, give effect forthwith to the Adjudicator's decision in
every respect unLess and until as hereinafter provided the Dispute is finaLLy
determined by a court in any LegaL proceedings, by arbitration (if the parties
otherwise agree to arbitration) or by agreement. Any party to the Dispute
may apply to any appropriate court for enforcement of the Adjudicator's
decision. Neither any form of enforcement of the Adjudicator's decision
nor any form of challenge to the enforcement of the Adjudicator,s
decision nor any dispute arising out of or in connection with such
enforcement or chaLlenge are regarded and treated as a Dispute for the
purposes of this scheduLe 6 (Dispute Resolution procedure).

After the giving of a Notice of Adjudication, the parties may seek to agree
how the Adjudicator aLlocates the costs and fees excluding his
remuneration and expenses which are dealt with in paragraph 27 below of
the adjudication as between the Parties. lf such an agreement is reached
between the Parties, they shaLL notify the Adjudicator, who shall aLlocate
costs and fees in accordance with such agreement. The Parties agree to be
bound by the Adjudicator's aLlocation of costs and fees and to pay such
costs and fees in accordance with the Adjudicator's direction unLess and
until the direction of the Adjudicator is set aside or revised by a court
pursuant to any LegaL proceedings.

Subject to any agreement of the Parties, the Adjudicator shaLL aLlocate
payment of his remuneration and expenses as between the Parties. UnLess
the Parties otherwise agree, the Adjudicator awards the payment of his
remuneration and expenses on the generaL principLe that costs shouLd
follow the event, except where it appears to the Adjudicator that in the
circumstances this is not appropriate in relation to the whole or part of his
remuneration or expenses. The Parties agree to be bound by the
Adjudicator's allocation of payment of his remuneration and expenses and
pay such remuneration and expenses in accordance with the Adjudicator's
direction unLess and untiL the direction of the Adjudicator is set aside or
revised by a court pursuant to any LegaL proceedings.

ALL notices, written submissions and any other written communications
between the parties to the Dispute and the Adjudicator shaLL either be
deLivered by hand, sent by facsimiLe or sent by first class pre-paid post or
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recorded delivery (airmaiL if posted to or from a place outside the United
Kingdom) and, in each case, copied simuLtaneousLy (delivered or sent as

aforesaid) to the other Parties. Copies by way of confirmation of aLL

communications by facsimiLe between the parties to the Dispute and the
Adjudicator shaLl aLso be sent by first class post (airmaiL if posted to or
from a place outside the United Kingdom) not Later than the next following
Working Day the date of the originaL facsimiLe transmission.

ALL information of whatever nature provided to the Adjudicator by any
party to the Dispute shall be copied to the other parties simuLtaneously.

lf any party to a Dispute is dissatisfied with the Adjudicator's decision on
that Dispute, that party may commence court proceedings for the final
determination of the Dispute.
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Not used
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Schedute 8

Form of Deed of Warranty

THIS DEED is made on o 20lo

BETWEEN:

(l) LONDON UNDERGROUND LIMITED a company registered in England and
Wal"es under number 01900907, whose registered office is at 55 Broadway,
London, SWIH 0BD (the "Company" which expression shaLL include its
successors and assigns);

(2) owhose registered office is situated at o(the "Subcontractor"); and

(3) owhose registered office is situated at o (the "Supplier").

WH EREAS:

(A) The SuppLier has entered into a contract dated o (the "Contract") with the
Company for the provision of raiL re-profiLing services (the "Services").

(B) The Subcontractor [has entered] [wiLL shortly enter] into a subcontract
(the "Subcontract") with the Supplier for the carrying out of certain parts
(the "Subcontract Services") of the Services more particuLarly defined in
Annex o hereto.

NOW IT IS AGREED:

Terms and expressions defined in the Subcontract shall where the context
so permits have the same meanings in this Deed. The following expressions
have the meanings set out herein:

(a) "Applicable Laws" means aLL or any Laws, statutes, proclamations,
by-Laws, directives, reguLatlons, statutory instruments, ruLes,
orders, ruLes of court, delegated or subordinate Legislation, ruLes of
common Law or any European Union Legislation at any time or from
time to time in force in the United Kingdom or the European Union
and which are or may become applicable to this Deed, the
Subcontract or the Subcontract Services, any agreement or
document referred to in this Deed or the Subcontract, or to the RaiL

Re-Profi Ling Machines;

(b) "Commencement Date" means the date for the Commencement
Date set out in the Contract, as notified by the Company from time
to time;

(c) "CompLetion" means [ ];

(d) "Connected Persons" means of any of the Subcontractor's
empLoyees, directors, consuLtants, agents, subcontractors,
subconsuLtants, suppLiers, sharehoLders, professionaL advisers
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(incLuding Lawyers, auditors, financiaL advisers, accountants and
technicaL consuLtants) or u nderwriters;

(e) "Documents" means documents, items of information, data,
reports, drawings, specifications, pLans, software, designs,
inventions and any other materiaLs provided by or on behaLf of the
Subcontractor in connection with the Subcontract Services
(whether in existence or to be made);

(f) "Government Authority" means any national, supra-national, state
or LocaL government, any poLiticaL subdivision thereof or any
governmentaL, quasi-governmentaL, judiciaL, pubLic or statutory
instrumentality, administrative agency, authority, body or other
similar entity and includes the office of RaiL and Road and the
Secretary of State for Transport;

(g) "Minimum Records" means aLL records relating to the
subcontractor's operations, method statements, costs and
expenses, subcontracts, cLaims reLating to compensation events and
financiaL arrangements and any document referred to therein or
relating thereto and any simiLar records which the Company may
reasonabLy request;

(h) "operator" means a person with statutory duties to provide or
secure the provision for Greater London of public passenger
services by railway who secures the provision of such services
either through contractuaL arrangements or otherwise;

(i) "RaiL Re-Profiling Machines" means the machinery to be operated
and/or maintained (as the case may be) by the suppLier under the
terms of the Contract;

(j) "Prohibited Act" means:

(i) offering or agreeing to give to any servant, empLoyee, officer or
agent of the Company or the Supplier any grant, gift or
consideration of any kind as an inducement or reward for
doing or not doing (or for having done or not having done) any
act in reLation to the obtaining or performance of the
Subcontract or any other contract with the Company or the
supplier or for showing or not showing favour or disfavour to
any person in reLation to the subcontract or any other contract
with the Company or the Supplier;

entering into the subcontract or any other contract with the
Company or the Supplier in connection with which
commission has been paid or has been agreed to be paid by the
subcontractor or on his behalf or to his knowledge unless,
before the relevant contract or document is entered into,
particuLars of any such commission and the terms and
conditions of any such contract or document for the payment

(ii)

LON LtVE\343680t3.3 Page ll0



(k)

thereof have been disclosed in writing to the Company or the
SuppLier;

(iii) committing any offence under the Prevention of Corruption
Acts 1889-1916 andlor the Bribery Act 2010, under any Law or
Legislation creating offences in respect of frauduLent acts, or at
common Law in respect of frauduLent acts in relation to the
Subcontract or any other contract with the Company or the
Supplier; or

(iv) defrauding or attempting to defraud the Company or the
SuppLier;

"ReLevant Consents" means a consent, approvaL, authorisation,
acceptance, certificate, Licence, exemption, registration, fiLing,
permit and other matters, incLuding any reLevant derogation
required to be granted by a ReLevant Consents Authority, which are
required or necessary for the proper performance of the
Subcontract Services;

"Relevant Consents Authority" means any or aLL of the Government
Authority, or any other entity which has the appropriate authority
for the granting of a Relevant Consent;

(U

(m) "Safety Breach" means a material breach of the Subcontract caused
by the gross incompetence, wilful default or reckless disregard to
safety of the Subcontractor (or anyone employed or acting on
behaLf of the Subcontractor) which has materially affected (or

which had the potentiaL to materiaLLy affect) the safe provision of
the Subcontract Services, the safe operation of the LUL Network
and/or the safety of the Company's employees, or the public or any
other persons;

(n) "TfL Group" means Transport for London, a statutory body set up
by the Greater London Authority Act 1999 and any of its subsidiaries
and their subsidiaries; and

(o) "TfL Standards" means the various standards documents and
associated codes of practice identified in the Contract as "TfL
Standards".

2. The Subcontractor warrants and undertakes to the Company that:

(a) he has exercised and wiLL continue to exercise aLL the reasonable
skiLL, care and diLigence to be expected of a competent
Subcontractor experienced in carrying out services of a simiLar
scope, size and complexity to the Subcontract Services; and

(b) he has complied with and wiLL continue to comply with the terms of
the Subcontract.

The Subcontractor warrants and undertakes to the Company that it has not
selected or specified for use, and that it wiLL not seLect or specify for use or

3
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allow to be used any substance or material which are not in accordance
with the TfL Standards, general good building and engineering practice and
the requirements of the Machine Specification and Works lnformation (as
set out in Schedule I of the Contract).

The Subcontractor further warrants and undertakes to the Company that:

(a) the Subcontract Services wiLL on Completion satisfy aLL performance
or output specifications and other requirements contained or
referred to in the Subcontract;

(b) the Subcontract Services and aLL materials comprised in them wiLL
correspond as to description, quaLity and condition with the
requirements of the Subcontract and wiLL be of sound manufacture
and workmanship;

(c) the Subcontract Services are integrated with the designs of the
Company, the SuppLier and others as specified in the Subcontract;

(d) he has exercised and wiLL continue to exercise aLL reasonabLe skill,
care and diligence in the design of the Subcontract Services insofar
as they have been or wiLL be designed by or on behalf of the
Subcontractor;

(e) the subcontract Services wiLL on CompLetion compLy with aLL
ApplicabLe Laws and aLL relevant Tf L Standards;

(f) he shall not commit a Prohibited Act and/or safety Breach; and

(s) the subcontract services wiLL be carried out and compLeted
timeously in accordance with the time constraints set out in the
Subcontract.

The Subcontractor warrants and undertakes to the Company that he has
maintained and wiLL continue to maintain aLL insurances required to be
maintained pursuant to the terms of the Subcontract and that insofar as he
is responsible for the design of the Subcontract services, he has
professionaL indemnity insurance with a Limit of indemnity of not Less than
f[o] in respect of each and every claim which may be made against the
Subcontractor in relation to the Subcontract Services. The Subcontractor
shaLL maintain such professionaL indemnity insurance for a perio d of lZ years
from the Commencement Date provided such insurance remains available
at commerciaLLy reasonable rates and shaLL notify the Company forthwith if
such insurance ceases to be so available. When deciding whether such
insurances are available at commerciaLLy reasonable rates, no account shaLL
be taken of any increase in the premium or imposition of terms which arise
as a resuLt of the Subcontractor's insurance claims record.

As and when reasonabLy requested by the Company, the Subcontractor
shaLL produce for inspection documentary evidence that the insurances
referred to in Clause 5 are being properly maintained and that payment has
been made of the Last premiums due in respect of such insurances.

5

6
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7 To the extent that the intellectual property rights in any and aLL Documents
have not already vested in the Company or the Supplier, the Subcontractor
grants to the Company an irrevocabLe non-exclusive, non-terminable,
royaLty-free Licence to copy and make fuLL use of any and aLL Documents and
aLL amendments and additions to them and any works, designs or inventions
of the Subcontractor incorporated or referred to in them for the following
purposes:

(a) the operation, maintenance, modification, repair, overhauL,
refurbishment or saLe of the RaiL Re-Profiling Machines or any
related activity, or permitting the Company to use the RaiL Re-
ProfiLing Machines for the purposes of performing the Services;

(b) complying with aLL Applicable Laws, TfL Standards and aLL ReLevant
Consents;

(c) training personnel to carry out any of the activities described in (a) or
(b) above;

(d) inviting tenders for any of the activities described in (a) to (c)

incLusive;

(e) in the event of termination of both the Contract and the
Subcontract, procuring fuLfiLment and performance of the
Subcontractor's obligations under the Subcontract; and

(f) the Company performing its obligations under the Contract,

provided aLways that the Subcontractor shaLL not be Liable for the
consequences of any use of the Documents as aforesaid for any other
purpose. Such Licence shaLL carry the right to grant sub-Licences and shaLL

be transferable to third parties without the prior consent of the
Su bcontractor.

8. The Subcontractor agrees

(a) on request at any time to give the Company or any persons
authorised by the Company access to the materiaL referred to in
CLause 7 and at the Company's expense to provide copies of any
such materiaL; and

(b) at the Subcontractor's expense to provide the Company with a set
of aLL such materiaL on Completion of the Subcontract Services.

lf called upon to do so by the Company, the Subcontractor shall provide the
Company with such information relating to the Subcontract Services as it
may reasonably require including without Limitation copies of and extracts
from Documents prepared or provided by the Subcontractor for the
purposes of the Services provided that neither the provision of such
information nor any inspection of the Services by the Company nor the
approval by the Company of any material shall Limit or discharge, or be
deemed to Limit or discharge the obligations of the Subcontractor under the

9
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t0

12.

t3.t

Subcontract or relieve the Subcontractor from any Liability which he has in
reLation to the Subcontract Services.

The Subcontractor warrants and undertakes to the Company that he shall
maintain and retain the Minimum Records for a minimum of twelve (12) years
from CompLetion of the Services with respect to aLL matters for which the
Subcontractor is responsible under the Subcontract. The Subcontractor
further warrants and undertakes to the Company that the Subcontract
contains open-book audit rights in favour of the Company and its
authorised representatives and that he shall undertake his obligations and
exercise his rights under the Subcontract on an open-book basis. The
Company and his authorised representatives may from time to time audit
on an open-book basis and check and take copies of and extracts from any
document or record of the Subcontractor including, without Limitation, the
Minimum Records. The Subcontractor further warrants that it shaLL
promptly provide atL reasonable co-operation in relation to any audit or
checking incLuding, without Limitation, granting access to premises,
equipment, systems and senior personnel and making documents avaiLable.
Without prejudice to the foregoing, the Subcontractor acknowledges and
agrees that the Company may audit and check any and aLL records as are
necessary in order to monitor compLiance with the Subcontractor's
obligations under the Subcontract with respect to Prohibited Acts and
Safety Breaches at any time during performance of the Subcontract and
during the l2 years thereafter.

The Subcontractor shall provide such assistance to the Company as it may
reasonabLy require in connection with the subcontract services.

ln the event that the Contract or the employment of the Supplier
thereunder is determined for any reason whatsoever including but not
Limited to the insolvency or winding-up of the Supplier (voluntary or
otherwise), the subcontractor shaLL without aLlowing any break or
intermission to occur in the performance of his duties:

(a) continue to observe and carry out his obligations under the
Subcontract and this Deed;

(b) if so required by notice in writing from the Company treat the
Company as Company under the Subcontract to the exclusion of
the SuppLier whereupon aLL rights and obLigations of the Supplier
under the Subcontract shaLL thereafter be exercisable and
performed by the Company; and

(c) accept and enter into any deeds or other documents as are required
to put into Legal effect any further novation of the Subcontract
reasonably required by the Company.

The Subcontractor warrants and undertakes to the Company that he wiLL
promptly inform the Company of any defauLt by the SuppLier under the
Subcontract and that he wiLL not, without first giving the Company at Least
twenty one (21) days' notice in writing, exercise any right he may have to
terminate the Subcontract or to treat the same as having been repudiated
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by the Supplier or to suspend performance of his obligations under the
Subcontract.

13.2 The Subcontractor's right to terminate the Subcontract or to treat the same
as having been repudiated or to suspend performance of his obligations
thereunder shall cease if within the period of the aforesaid notice and
subject to CLause 14 hereof the Company shaLL have given notice in writing
to the Subcontractor requiring the Subcontractor to accept the instructions
of the Company or its appointee to the exclusion of the SuppLier in respect
of the carrying out and completion of the Subcontract Services upon the
terms of the Subcontract.

14. The provisions of CLauses 12, l3.l and 13.2 hereof are conditionaL upon any
notice given by the Company pursuant thereto stating that the Company or
its appointee accepts LiabiLity for payment of the Last unpaid invoice
submitted by the Subcontractor. Upon the issue of any such notice by the
Company, the Subcontract shaLL continue in fuLL force and effect as if no
right of termination on the part of the Subcontractor had arisen and the
Subcontractor shaLL be Liable to the Company or its appointee under the
Subcontract in Lieu of its LiabiLity to the SuppLier. lf any notice given by the
Company under Clauses 12 or 13 requires the Subcontractor to accept the
instructions of the Company's appointee, the Company shaLL be Liable to the
Subcontractor as guarantor for the payment of aLL sums from time to time
due to the Subcontractor from the Company's appointee. For the avoidance
of doubt neither the Company nor his appointee shall be Liable for any work
carried out prior to the date of the Company's notice.

l5 The SuppLier has agreed to be a party to this Deed for the purposes of
acknowledging that the Subcontractor shaLL not be in breach of the
Subcontract by complying with the obligations imposed on it by Clauses 12

or 13 hereof.

16. This Deed may be assigned by the Company to any member of the TfL
Group without Limitation and otherwise to any other person on two
occasions without the consent of the Subcontractor being required and the
Subcontractor shall do aLL such acts, deeds and things as may be reasonably
necessary to give effect to any such assignment. No further assignment
shaLL be permitted without the consent of the Subcontractor.

t7 The Subcontractor shatl not be entitled to contend that any person to
whom this Deed is assigned in accordance with CLause l6 is precLuded from
recovering under this Deed any Loss incurred by such assignee resuLting
from any breach of this Deed (whenever happening) by reason that such
person is an assignee and not a named promise under this Deed.

The Liability of the Subcontractor under this Deed shall cease 12 years
foLlowing CompLetion of the whole of the Services.

18.

t9 The Subcontractor hereby covenants that if required by the Company it wiLL

enter into further deeds of warranty with aLL and each of such persons who
shaLL acquire or agree to acquire an interest in the whoLe or any part of the
Subcontract Services. Each such deed of warranty shall be in the same form
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mutatis mutandis as this Deed or in such substantiaLLy simiLar form as may
reasonably be required by the Company.

20.1 Without Limitation to CLause 2 above, the Subcontractor hereby warrants to
the Company that:

(a) except as provided under deeds of warranty required pursuant to the
Subcontract, it shaLL not, without the prior written approvaL of the
Company, at any time for any reason disclose to any person or
pubLish or make any statement concerning the Subcontract, this Deed
or the project to which the Subcontract Services relate;

(b) it shaLL treat aLL information obtained under, arising from or in
connection with the Subcontract, this Deed and the project as
confidentiaL, and that other than for the purpose of providing the
Subcontract Services, it shaLL not discLose any information or
documents concerning the Subcontract to any other person; and

(c) it shall not, without the prior written consent of the Company,
disclose any information obtained by it concerning the Company or
the TfL Group to any other person.

20.2 The Company may require as a precondition to the granting of such consent
that any such third party provides a confidentiaLity undertaking in terms
satisfactory to the Company.

20.3 CLause 20.1 does not apply to the disclosure of:

(a) any information which is aLready in the public domain at the time of
its disclosure other than by breach of these provisions,

(b) any information disclosed by the Subcontractor to any Connected
Persons provided that such recipients agree in writing to be bound by
the terms of this confidentiaLity provision; and

(c) any information which is required to be disclosed by any applicable
Law or statutory requirement, the reguLations of any stock exchange,
any taxation authorities or by an order of a court or other tribunal of
competent jurisdiction or any relevant reguLatory body.

20.4 The Subcontractor shall procure that the Connected Persons comply with
the provisions of this Deed and is responsible to the Company for any act or
omission of any Connected Person in breach of such obligations.

20.5 The Subcontractor shaLL notify the Company promptly if the Subcontractor
becomes aware of any breach of confidence by a Connected Person and
shaLL give the Company aLL assistance the Company may reasonably require
in connection with any proceedings the Company may bring or other steps
the Company may take against that Connected Person or any other person
for such breach of confidence.

20.6 The Subcontractor acknowledges that damages would not be an adequate
remedy for any breach of this CLause 20.6 by the Subcontractor and that
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22

23

20.7

(without prejudice to aLL other remedies to which the Company may be
entitled to as a matter of Law) the Company shall be entitLed to any form of
equitable relief to enforce the provisions of this CLause 20.6.

At the Company's request and in any event upon the termination or expiry
of the Subcontract, the Subcontractor shall promptly deliver to the
Company or destroy as the Company may direct aLL documents and other
materiaLs in the possession, custody or control of the Subcontractor (or the
reLevant parts of such materiaLs) that bear or incorporate the whole or any
part of the confidentiaL information and if instructed by the Company in
writing, remove aLL electronicaLLy held confidentiaL information, including
the purging of aLL disk-based confidentiaL information and the reformatting
of aLL disks.

2t.t The Subcontractor shaLL owe no greater obLigations to the Company than he
owes to the Supplier under the Subcontract.

The Subcontractor shalL be entitled in any action or proceedings by the
Company to rely on any Limitation in the Subcontract and to raise the
equivaLent rights in defence of LiabiLity as he wouLd have against the Supplier
thereunder.

21.2

The rights and benefits conferred upon the Company by this Deed are in
addition to any other rights and remedies the Company may have against
the Subcontractor incLuding without Limitation any remedies in negligence.

The Supplier agrees that he wiLL not take any steps which would prevent or
hinder the Company from exercising his rights under this Deed and confirms
that the rights of the Company in CLauses l2 and l3 override any obligations
of the Subcontractor to the SuppLier under the Subcontract.

24 Any notice to be given hereunder shaLL be deemed to'be duLy given if it is in
writing and delivered by hand at or sent by registered post to the registered
office or principal place of business in the United Kingdom for the time
being of the party to be served and in the case of any such notice sent by
registered post shaLL be deemed to have been received 48 hours after being
posted.

25.1 Any dispute or difference arising out of or in connection with this Deed may
be referred to adjudication in accordance with ScheduLe 8 (Form of Deed of
Warranty) of the Contract which shall be deemed to be included in this
Deed as if it were recited herein in futl (with the necessary changes).

25.2 The Adjudicator's decision shall be binding on the parties until the dispute
or difference is finally determined by the Courts in accordance with Clause
25.3.

25.3 This Deed and any non-contractuaL obligations arising out of or in
connection with it shall be governed by, and construed in accordance with,
English Law. The Courts of England and WaLes shaLL have jurisdiction over
any dispute or difference arising out of or in connection with this Deed.
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26. Nothing in this Deed confers or is intended to confer on any third party any
benefit or the right to enforce any term of this Deed pursuant to the
Contracts (Rights of Third Parties) Act 1999.

lN WITNESS whereof this Deed has been executed and unconditionally delivered
as a Deed by the parties the day and year first above written.

THE COMMON SEAL of

LONDON UNDERGROUND LIMITED

was affixed to THIS DEED

in the presence of:

Signature of Authorised Signatory

Print name of Authorised Signatory

THE COMMON SEAL of

[rHr SUBCoNTRACTOR]

was affixed to THIS DEED

in the presence of:

Signature of Director

Print name of Director

Signature of Director/Secretary

Print name of Director/Secretary

EXECUTED AND DELIVERED AS A DEED by

[rH r co NTRACTO R]

acting by:

Signature of Director

Print name of Director

Signature of Director/Secretary

Print name of Director/Secretary
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(Su bcontract Services)

LON LrVE\543680 t3.3 Page l19



2.

3.

Schedute 9 Form of Performance Bond

(Letterhead of Gua ra ntor)

To: London Underground Limited (its successors in title and assigns)

Contract Bond No. I o ]

l. Whereas our clients I o ] (tne "Supplier") have entered into a contract with
you dated I o ](tne "Contract") in respect of I o ], we Io ](tne "Guarantor",
which term shaLL include our successors in title and assigns) hereby
irrevocably undertake as a primary obligation upon first demand in writing
made by you upon us from time to time or at any time to pay to you on each
occasion the sum demanded by you within five (5) banking days upon service
of your demand.

PROVIDED THAT:

This Bond shall come into force on the date hereof.

Any demand hereunder shall be substantially in the form of either Annex lA
or Annex 2 to this Bond, and as between you and us the facts set out in that
demand shaLL be: (a) deemed to be true and (b) accepted by us as conclusive
evidence for the purposes of this Bond that the amount claimed in the
demand is due and payable to you hereunder, it being our intention that the
event upon which payment must be made hereunder is the service of your
demand without any rights on our part to raise any objections, irrespective of
the vaLidity or the effectiveness of the Contract and the obLigations arising
thereunder and irrespective of the underlying facts or their significance under
the Contract.

Any demand in the form of Annex lA to this Bond shall be accompanied by a
copy of a Letter from you sent to the Supplier by first class recorded delivery
fourteen (14) or more days before the date of the demand, substantiaLLy in the
form of Annex lB to this Bond.

ALL sums payable under this Bond shall be paid in pounds sterling to such
bank account as may be specified in your demand in immediately avaiLable
funds, free of any restriction or condition and free and clear of and without
any deduction or withhoLding whether for or on account of tax, by way of
set-off, or otherwise, except to the extent required by Law.

For the purpose of this paragraph 6, the expression "Expiry Date" means I o ].
Our LiabiLity hereunder shaLL be Limited as follows:

(a) we shall have no Liability in respect of any demand received after the
Expiry Date; and

(b) in respect of a demand or demands recelved on or before the Expiry
Date, our Liability shall not exceed the aggregate sum of f [ . ].

Our obLigations hereunder shaLL remain in fuLL force and effect and shaLL not
in any way be affected, reduced or discharged by:

4

5

6

7
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(c) any alteration to the terms of the Contract made by agreement
between you and the Supplier; and/or

(d) any defence, counterclaim, set-off or other deduction availabLe to the
Supplier under the Contract; and/or

(e) any aLteration in the extent or nature or sequence or method or timing
of the works/services to be carried out under the Contract; and/or

(f) any time being given to the Supplier or any other indulgence or
concession to the Supplier or any forbearance, forgiveness or any other
thing done, omitted or neglected to be done under the Contract; and/or

(g) any other bond, security or guarantee now or hereafter heLd by you for
aLL or any part of the obligations of the Supplier under the Contract;
and/or

(h) the release or waiver of any such other bond, security or guarantee;
and/or

(i) any amalgamation or reconstruction or dissolution including Liquidation
or change in control or constitution of the Supplier; and/or

(j) the termination of the Contract; and/or

(k) any other event which might operate to discharge a guarantor at Law or
in equity.

Terms defined in the Contract and not otherwise defined herein shaLL have
the same meaning in this Bond unLess inconsistent with the context.

This Bond shall be governed by, and interpreted according to, the Laws of
England and the Courts of England shaLL have exclusive jurisdiction in relation
to any claim, dispute or difference concerning this Bond and any matter
arising from it save that you shaLL have the right to bring proceedings in the
Courts of any other jurisdiction in which any of our assets may be situated.

This Bond may be assigned or transferred without our prior consent to any
member of the Transport for London Group. Any other assignment or
transfer of this Bond by either party shaLL require the consent of the other
party, such consent not to be unreasonably withheld or delayed.

This bond may not be amended, varied or supplemented in any manner
whatsoever without your prior written consent, other than in accordance
with its express terms.

Each of the provisions of this bond is severable and distinct from the others,
and if at any time any such provision is or becomes ineffective, inoperable,
invaLid or unenforceable it shaLL be severed and deemed to be deLeted from
this bond, and in such event the remaining provisions of this bond shall
continue to have fuLL force and effect.

8

9
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12.
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13. ALL bank charges and other fees payable in reLation to or in connection with
this bond are for the account of the Supplier and you shall have no Liability or
responsi bi Lity therefor.

14. Except to the extent it is inconsistent with the express terms of this bond,
this bond is subject to the ICC Uniform RuLes for Demand Guarantees, 2010
revision, ICC Publication No. 758.

Executed as a deed by the parties and delivered on the date of this Bond.

Executed as a Deed by [GunnANroR]

acting by

Authorised Signatory

and

Authorised Signatory

Executed as a deed by affixing the Common SeaL of

LONDON UNDERGROUND LIMITED

in the presence of:-

Authorised Signatory

LONLTVE\343680t3 5 Page 122



ANNEX !A

rm of Demand from the C to the Guarantor

n fi cLass recorded deLive

Dear Sirs

IContract titte]

Contract No: Io ]

We refer to the Bond given by you to us dated [ . ]. We enclose a copy of a Letter
from us to Io ](tne "Supplier") which was sent to the Supplier by first class
recorded post on I o ] which is more than fourteen (14) days before the date of this
demand.

The Supplier has not taken steps to remedy the breach/breaches of the Contract.

The breach/breaches of the Contract is/are as foLlows:

I o ]We hereby demand payment from you of the sum of f[ o ] under your Bond.
PLease make payment by CHAPS in sterling payabLe to [London Underground
Limited / bank account detaiLsl.

Yours faithfuLLy

London Underground Llmited

55 Broadway

London

SWIH OBL
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ANNEX IB

ofL the oth
SC cLass r deLi

Dear Sirs

IContract titLe]

Contract No: I o ] (the "Contract,,)

As expLained in [previous Letters to you/ our Letter dated [ . ]1, you are in breach of
your obligations under the Contract and you have not proposed or implemented
sufficient steps to remedy those breaches.

This Letter therefore notifies you that, unLess within the next fourteen (14) days
you take steps to remedy the breach/breaches, we wiLL be entitled without further
notice to you to caLL for payment under the Bond given on your behalf by [ .
Guarantor].

Yours faithfuLLy

on behalf of

London Underground Limited

55 Broadway

London

SWIH OBL
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ANNEX2

Alternative form of demand f ro the Comoanv to the Guarantor

Dear Sirs

IContract titte]

Contract No: I o ] (the "Contract")

We refer to the Bond given by you to us dated I o ].

An event has occurred of the type described in Clause I r ] of the Contract.

The breach/breaches of the Contract is/are as follows:

[.]

We hereby demand payment from you of the sum of f I o ] under the Bond. Please
make payment by CHAPS made payable to [London Underground Limited / bank
account detaiLsl.

Yours faithfuLLy

London Underground Limited

55 Broadway

London

SWIH OBL
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Schedul.e l0 Not used
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ScheduLe Il Key Personnet

Maurice Verheijen

Head of lnternational Sales & Operations

Emai[: verheijen@schweerbau.de

Te[: +51 6 2l,2 50130

ALtan BitLing

Operations Manager UK

Emai[: bil.ting@schweerbau.de

TeL; +447877330563

LON LtVE\343680 t3.3 Page 127




