ANNEX B APPENDIX J
PARENT COMPANY GUARANTEE

THIS GUARANTEE is made as a deed BETWEEN the following parties whose names and registered office addresses are set out in the Schedule to this Guarantee (the “Schedule”):

1
KIER Limited (company number 01611136) whose registered office is at Tempsford Hall, Sandy, Bedfordshire, SG19 2BD (the “Guarantor”), and
2
THE SECRETARY OF STATE FOR JUSTICE of Ministry of Justice, 102 Petty France, Westminster, London SW1H 9AJ acting as part of the Crown (the “Employer” with such term including the Authority's successors in title and legal assigns).
WHEREAS

(1)
By a contract dated [                              ] (the “Contract”) entered into or to be entered into between the Employer and Kier Construction Limited (company number 02099533 and whose registered office is at Tempsford Hall, Sandy, Bedfordshire, SG19 2BD) (the "Contractor") particulars of which are set out in the Schedule, the Contractor has agreed with the Employer to execute works (the “Works”) upon and subject to the terms and conditions therein set out.

(2)
The Guarantor has agreed with the Employer at the request of the Contractor to guarantee the performance of the obligations of the Contractor under the Contract upon the terms and conditions of this Guarantee.

(3)
The Contractor is an Affiliate of the Guarantor (where “Affiliate” means a subsidiary or holding company or a subsidiary of the Guarantor (where “subsidiary” and “holding company” are defined in section 1159 of the Companies Act 2006)). 
NOW THIS DEED WITNESSES as follows:

1
In consideration of the Employer entering into the Contract with the Contractor the Guarantor subject to the provisions of this Guarantee hereby guarantees to the Employer the due and punctual performance by the Contractor of the obligations, representations, warranties, indemnities, covenants, undertakings, duties and agreements contained in or arising under the Contract and the full and prompt payment when due of all of the Contractor's payment obligations and/or financial liabilities arising under or as result of a breach of the Contract. 
1A
All obligations, representations, warranties, indemnities, covenants, undertakings, duties and agreements described in clause 1 above are collectively referred to herein as the "Obligations". If at any time the Contractor fails, neglects or refuses to timely or fully perform any of the Obligations as expressly provided in the terms and conditions of the Contract or commits any breach of any provision of the Contract, then (subject always to clause 3), upon receipt of written notice from the Employer specifying the failure or breach (as appropriate) and requiring the Guarantor to so perform, the Guarantor shall immediately commence to perform, or to cause to be performed, in place of the Contractor all or any of the Obligations or responsibility as required pursuant to the terms and conditions of the Contract. 

2
In the event of a breach of the Contract by the Contractor the Guarantor shall satisfy and discharge any damages sustained by the Employer as established and ascertained pursuant to and in accordance with the provisions of or by reference to the Contract as against the Guarantor and taking into account all sums due or to become due to the Contractor.

3
Subject to Clause 9 the Guarantor's liability hereunder in respect of any matter shall be no greater in amount or duration than it would have been if it had been named as a contractor under the Contract having joint and several liability with the Contractor. With respect to any claim, action or proceeding against the Guarantor in connection with this Guarantee, the Guarantor shall be entitled to rely upon those defences which the Contractor would be able to assert under the Contract if such claim, action or proceeding were to be asserted or instituted against the Contractor under the Contract.
4
Without prejudice to Clause 3, the Guarantor's liability under this Deed shall not be discharged, reduced or otherwise affected by:

a
the Employer giving the Contractor any time or any other concession;
b
any composition, discharge, release or other variation of liability entered into with, or granted to, the Contractor (save to the extent of such composition, discharge, release or other variation of liability);
c
any amendment, variation, supplement or waiver of any provision of the Contract (such that references in this Deed to the Contract shall include each such variation, amendment or supplement);
d
any legal limitation or incapacity relating to the Contractor;
e
any insolvency, liquidation, dissolution, reconstruction, or amalgamation of the Contractor; or
f
any other act or omission of the Beneficiary (save where the Employer has expressly agreed to discharge, reduce or amend the liability of the Guarantor).

5
This Deed is a continuing guarantee by the Guarantor and shall continue in full force and effect (notwithstanding any intermediate satisfaction by the Contractor, the Guarantor or any other person) until its release and discharge occurs in accordance with this Clause 5. The obligations of the Guarantor under this Guarantee shall be released and discharged absolutely upon the Expiry Date set out in the Schedule save in respect of any breach of the Contract which has occurred and in respect of which a claim in writing containing particulars of such breach has been made upon the Guarantor before the Expiry Date and of the costs of enforcement of any such claim payable in accordance with Clause 9.

6
This Guarantee may be assigned on one occasion only by the Employer by way of absolute legal assignment without consent of the Guarantor. No further or other assignment, declaration as trustee or other disposal of the Employer’s interest in this Guarantee shall be permitted without the consent of the Guarantor (not to be unreasonably withheld or delayed) except to a person to whom all the Employer's rights under the Contract have been legally assigned. Any such assignment shall be effective upon written notice being given to the Guarantor.
7
The Guarantor agrees that its liability under this Deed shall not be conditional or contingent upon the prior pursuit by the Employer of any remedy against the Contractor or any other person, including, for the avoidance of doubt, enforcement by the Employer of any other guarantee or security from time to time held by the Employer in respect of the duties and/or obligations of the Contractor under the Contract. 
8
Until all amounts which may be or become payable under the Contract or this Deed have been irrevocably paid in full, the Guarantor shall not, without the Employer's written consent,  in respect of any payment under this Deed, be subrogated to any right or security of the Employer or, in respect of any such payment, claim or prove in competition with the Employer against the Contractor or any other person or, in respect of any such payment, demand or accept repayment of any monies or, in respect of any such payment, claim any right of contribution, set-off or indemnity, or take any security from the Contractor in connection with this Guarantee (and, if taken, any such security shall be held by the Guarantor as security for its liability to the Employer under this Guarantee). 
9
The Employer's reasonable costs and expenses (including reasonable legal fees) and, on a full indemnity basis, any stamp duties and any value added tax incurred in connection with the valid enforcement of this Deed shall be reimbursed by the Guarantor to the Employer on the production of invoices and receipts with such detail as is reasonable in order for the Guarantor to be able to assess the reasonableness of the costs and expenses.
10
Any demand, notice or other communication to be given under this Deed shall be in writing, shall be addressed as provided by Clause 12  below (or to any other address as the parties hereto may from time to time notify the other parties for the purpose of this Clause 10) and shall be personally delivered or sent by first class post.
11
A notice or communication shall subject to Clause 13 be deemed to have been served on the recipient as follows:
a
if sent by personal delivery, upon delivery at the address of the relevant party; and 

b
if sent by first class post, two Business Days after the date of posting; 

12
The contact details of the parties are as follows:

i
In respect of the Employer:

Ministry of Justice, Commercial & Contract Management, 102 Petty France, London, SW1H 9AJ


For the attention of:  xxxxxxxxxxxxx  

ii
In respect of the Guarantor:



Kier Limited, Tempsford Hall, Sandy, Bedfordshire, SG19 2BD


For the attention of:  xxxxxxxxxxxxx
13
Any demand, notice or other communication received on a day which is not a Business Day, or after 5pm (in the time zone pertaining to the place of receipt) on a Business Day, will be deemed to be served on the next Business Day.
14
This Guarantee shall be governed by and construed in accordance with the laws of England and only the courts of England and Wales shall have jurisdiction hereunder.

15
The provisions of the Contracts (Rights of Third Parties) Act 1999 shall not apply to this Guarantee.

THE SCHEDULE

The Contract:
A contract dated the          day of               20          to be entered into between the Employer, the Contractor in the form of amended ACA Standard Form of Contract for Project Partnering (PPC2000) (Amended 2008) in relation to the design and construction of works comprising the new Prison at the former HMP Wellingborough (as more particularly described in the Contract)
The Expiry Date:
The expiration of the "Defects Liablity Period" (as defined the Contract).
Business Day:
A day (other than a Saturday or Sunday) on which banks are generally open for business in England
IN WITNESS whereof the Guarantor and the Employer have executed and delivered this Guarantee as a Deed this          day of                       20__

	EXECUTED AND DELIVERED as a deed by KIER Limited in the presence of:




	………………………………….. DIRECTOR

	
	…………………………………..

WITNESS



	Witness name:

Witness occupation:

Witness address:


	

	
	

	EXECUTED (but not delivered until the date hereof) AS A DEED by THE SECRETARY OF STATE FOR JUSTICE by affixing hereto its common seal in the presence of a witness:
	)

)

)

)



	Witness (signature):
	__________________________________________

	Witness (printed name):
	__________________________________________

	Witness address:
	__________________________________________

	
	__________________________________________

	Witness occupation:
	__________________________________________


