Terms of reference
Business Case for a mandatory Environment and Human Rights Due Diligence Obligation

Objectives of the project

Within the UK, there is support from across civil society and increasingly from the business community itself for the introduction of a mandatory due diligence obligation on business and investors.  

Government have undertaken a high-level impact assessment covering the likely costs to business and government. In recognition that this initial assessment was based on a number of assumptions they have kicked off a full impact assessment. They are interested in receiving evidence from external organisations to inform this process. WWF would therefore like to provide evidence of the financial value at risk for UK headquartered companies resulting from environmental degradation and of the financial benefits to business of proactive action to address environmental risks, supported by real world case studies. 

WWF would therefore like this study to set out the business case for a Due Diligence Obligation providing data on:
· The risks of the depletion of nature to business, drawing out financial value at risk/impact.
· The benefits of a forward-looking risk based due diligence obligation to business (for example supply chain resilience, avoiding stranded assets, social license to operate, recruitment and retention of talent, reduced staff turnover etc, levelling the playing field in corporate environmental responsibility)
· Case studies of action being taken by business on a voluntary basis, providing evidence off the financial and wider benefits. 
The study should focus on UK headquartered companies.
Why is a Due Diligence Obligation needed? 

As graphically illustrated by the recent intergovernmental Global Biodiversity Assessment Report, we are witnessing unprecedented and catastrophic rates of biodiversity loss, both domestically and globally.  

Right now, the Amazon is burning. July 2019 saw the highest temperature ever recorded in the UK, and globally, the hottest month since temperature records began. 

Globally, wildlife populations have decreased by an average of 60% since 1970. 
The current policy and legislative framework is not proving adequate to halt and reverse the environmental damage caused by our economic activity. While part of the problem is that, both in the UK and internationally, environmental laws are often not fully implemented or enforced, it is also the case that current environmental legislation, even if fully complied with, will not on its own do enough to ensure that biodiversity loss is prevented and reversed. 

Many businesses do, as a matter of corporate social responsibility, seek to go beyond legal compliance and have adopted policies and voluntary initiatives to tackle sustainability challenges. However, these voluntary efforts are not enough to address the problem[footnoteRef:2]. Market incentives alone are not promoting sufficient action to address environmental damage across the breadth of the business sector and business sustainability leaders complain that there is no level playing field.  [2:  A report published by RSPB in 2015 found that the impact of most voluntary schemes in the UK is limited, and that voluntary approaches are rarely if ever an effective substitute for regulatory or fiscal measures in seeking to achieve public policy objectives: McCarthy, D. & Morling, P. (2015). Using Regulation as a Last Resort: Assessing the Performance of Voluntary Approaches. Royal Society for the Protection of Birds: Sandy, Bedfordshire.] 


More generally, there is little assurance that the coverage and depth of these policies is adequate, coherent or actually implemented. Environmental and human rights issues can too often be relegated to a corporate social responsibility silo and are not given proper consideration by the Board or senior management.  

Current corporate reporting obligations require primarily a retrospective review of a company’s operations and do not require a forward-looking consideration of the risks a company’s operations may pose. A new due diligence obligation is needed which is anticipatory, preventative, and robust. 
While a range of measures will ultimately be required to fully address the problem, a comprehensive due diligence obligation on business will drive awareness of sustainability considerations at Board level, see them more fully integrated into internal functions and processes, and help anticipate, avoid and remedy environmental and associated human rights problems.

[bookmark: _30j0zll]Due diligence is a risk-focused system which offers a flexible and proportionate approach which can be adjusted to suit the size and nature of the operations of the business concerned. 

Such a provision would bring tangible reputational and financial benefits to British business and the public purse. As environmental and human rights issues become more complex, widespread, and urgent those organisations that build solutions into their plans and investments at the outset rather than leaving them to be resolved after the fact will benefit most.

There is an opportunity for the UK to show international leadership by legislating for a new due diligence obligation. Reforms at EU level (and within other jurisdictions such as France, Switzerland and Germany) are all pointing in this direction.

WWF’s Due Diligence Proposal 

WWF envisage a due diligence obligation on companies and investors which would apply to both domestic and international activities and would require them to look forward as well as backward in facilitating the prevention of environmental harm. 

A company would be required to produce a due diligence plan, appropriate to its size and the scale of its impacts and developed in consultation with stakeholders, and should set out what the company proposes to do to prevent environmental and human rights risks and harms, prioritising those areas where the risks of adverse impacts are most significant (this could be certain operating contexts, particular operations, products or services). The legislation should specify the essential requirements of the plan to avoid it becoming a tick box exercise and to ensure a minimum level of consistency in how businesses approach meeting the new obligation

The obligation would require businesses to:  

·  Identify and assess the nature of the actual and potential adverse impacts on the environment and human rights throughout their supply chains and investment chains;
· Take appropriate action to avoid, mitigate and remediate the negative impacts identified and assessed;
· Where impacts cannot be adequately mitigated, cease operations and investments;
· Report on implementation of the due diligence plan including actions taken and the effectiveness of those actions. The reporting requirement should be developed or integrated with existing corporate reporting legal obligations. 

Enforceability and accountability will be key to the success of the obligation. Stakeholders should have the opportunity to engage companies on the inadequacy of, or failure to properly implement, their due diligence plan, with the opportunity to refer complaints to a suitable regulatory body. Formal sanctions for failing to carry out the obligation will be required and could include: initial warning, directions to improve due diligence or to implement measures, fines (including as a percentage of turnover), directors’ disqualification, removal of permits, and ineligibility for public contracts. Other options that could be considered include the possibility that individuals or groups who are negatively affected by non-compliance with the due diligence obligation could hold companies liable in private law for that failure.

An appropriate institution should undertake periodic more detailed audits of the effectiveness of the measure, focusing on individual companies, sectors or supply chains. The Secretary of State should include in their annual report on Environmental Improvement Plans under the Environment Act an assessment of the application of the duty and should formally review the effectiveness of the duty after 3 years, including by commissioning an independent assessment. 

What would success for this piece of work look like? 

The literature review, and subsequent expert workshop will inform WWFs engagement with:
· Civil servants in Defra and who are leading Governments workstream on Due Diligence which includes an impact assessment, legal options and monitoring and reporting, 
· Politicians to advocate for a Due Diligence amendment to the Environment Bill or Trade Bill or other legislative vehicle,
· Members of the Global Resource Initiative working groups and taskforce, as Due Diligence will be one of the recommendations of the GRI taskforce to government, 
· Business – including our corporate partners and other business that are likely to be supporters of or opposed to mandatory due diligence.
If successful, this evidence will have:
· Enabled WWF to gain widespread business support for a broad Due Diligence obligation, applicable to all business and across their entire supply chains and operations. Business endorsement in turn has already been highlighted by Defra as extremely powerful in securing an ambitious, legally underpinned due diligence obligation.
· Supported Government’s own Due Diligence Impact Assessment in particular highlighting the benefits to business in additional to the costs. 
· Highlighted the benefits to government including catalysing action to help the UK achieve its Net Zero Target, reducing the UK’s global footprint and helping to ensure that UK headquartered businesses are responding to the climate and nature emergency and putting the UK in a leadership position enabling them to credible influence other countries with a greater impact, such as China and India, to act. 
Methods

A desk-based study and analysis to identify:
· The costs that different environmental risks pose to business – both current and projected
· The costs and benefits of different businesses implementing the due diligence requirement (i.e. assessing their environmental risks, developing a plan to mitigate them, implementing that plan and reporting to government on progress)
· Real world case studies that demonstrate the cost and benefits for business that are already taking action. The case studies should focus on different environmental risks (for example deforestation, land degradation, water, climate adaptation/mitigation). Information on the financial benefits should be provided as well as wider benefits including supply chain resilience, social license to operate, talent recruitment and retention. 
We anticipate that this study should take approximately 25 working days. 
Results and outputs
The key outputs required are:
1) A draft report that:
· Sets out the business case for a due diligence obligation covering environmental risks across a company’s entire supply chains and operations (costs and benefits with a focus on the financial benefits)
· Provides an indicative cost/benefit analysis for different types of business covering a range of the following:
· Geographic scope: domestic and international supply chains 
· Size: multinational to SME (all to the UK headquartered). 
· Sector: with a focus on food sector but consideration of other sectors 
· Environment Risk: from high risk to low risk and different priority environmental risks (deforestation, water scarcity, pollution, climate mitigation and adaptation etc)
· Provides a number of case studies illustrating the benefits of businesses who are already taking action to assess and mitigate environmental risks. The case studies should include quantitative financial benefits as well as wider social and economic benefits. Topics to be covered to include:
· Deforestation – for example those companies acting to end deforestation in their commodity supply chains 
· Water – for example companies working to identify water risks within their supply chain (water quality and quantity) and to mitigate these 
· Agriculture – companies supporting improved agricultural practices in their supply chains, for example reducing land degradation 
· Biodiversity – companies acting to ensure that their operations and supply chains are not causing biodiversity loss and ideally are supporting the restoration of nature 

2) A meeting to share the key findings of the report with WWF staff. 
3) A final version of the report that addresses WWF comments on the draft report discussed at the internal meeting. 
Selection criteria for bids

Percentage weighting given to each criterion in brackets 
4) Demonstrable experience of similar work (35%)
5) Evidence of thought given to address the problem set independent of the brief (35%)
6) Clarity and simplicity of the proposal (15%)
7) [bookmark: _GoBack]Price (indicative budget for the study is £15,000 – with the possibility of increasing to £30,000) (10%)
8) Expected delivery date – availability to deliver the work (5%)
The deadline for the submission of bids is the close of business on the 31st of January.
Contact details 

For further information please contact: 

Lucy Lee, Food and Landscapes Advocacy Advisor
Email: llee@wwf.org.uk 
Tel: +44 (0)1483 412448 

Annex

Useful background documentation 

WWF Internal 
Risk to Resilience Highlighting water risks to UK headquartered business and how to mitigate these
The Nature of Risk WWF international report providing a framework for business to assess nature related water risk.
Risky Business 2017 research demonstrating that the UK uses an overseas area more than half its size to supply our annual demand for just seven agricultural products including palm oil, soy and cocoa
Global Futures  an innovative new economic modelling approach that combines  a global economic model with high-resolution land-use and ecosystem services models
Our planet our business
Water in the economy studies e.g Zambia
Value of water updates to the Water Risk Filter and mapping of water risk links to GDP 
External 
WEF Global Risks Report – launched at Davos each year – env risks consistently top in terms of likelihood and impact. 2019 report 
Dasgupta Review – in development by HM Treasury for launch at Davos 2019. Looking at the economic impact of the degradation of nature 
WEF stern review, in progress to be launched in Davos in 2020
TCFD reporting looking at the climate change risks to individual businesses (Tesco report attached)  
CDP data – water (2018), supply chains, climate
Natural Capital Accounting





