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	2.1
	NAME AND ADDRESS OF CONTRACTOR (including Company Registration Number if relevant)
	

	
	 
	

	2.2
	DESCRIPTION OF CONTRACTOR 
	

	
	
	

	2.3
	DESCRIPTION OF SERVICES
	Access and Identity Management Service

	
	
	

	2.4
	NICE BUDGET HOLDER
	Gillian Leng 

	
	
	

	2.5
	NICE COMMISSIONING MANAGER
	Carrie Thomson

	
	
	

	2.6
	NOMINATED MANAGER OF CONTRACTOR
	

	
	
	

	2.7
	CONTRACTOR AUTHORISED SIGNATORY
	

	
	
	
	

	2.8
	DATE AGREEMENT SIGNED
	D
	M
	Y

	
	
	
	
	

	2.9
	DATE AGREEMENT COMES INTO EFFECT (IF DIFFERENT FROM ABOVE)
	
	
	

	
	
	
	
	

	2.10
	DATE AGREEMENT ENDS (IF FIXED DATE)
	
	
	

	
	
	
	

	2.11
	AGREEMENT NUMBER
	

	
	
	

	2.12
	NICE BUDGET CODE
	



It is agreed as follows:
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	Acceptance Completion Date
	means any date, contained in by which the Contractor undertakes to have met the acceptance criteria for the implementation of the Services, as detailed in Annex 4.

	Acceptance Test
	means a test or sequence of tests specified in Annex 4 to be performed in order to establish, by compliance with acceptance criteria, that the Services conform to the Obligations of the Contractor.

	Agreement
	means this agreement concluded between the Authority and the Contractor including:
(a)	the clauses contained herein;
(b)	the Annexes attached hereto; and
(c)	such variations in writing as shall be agreed by the Authority 	and the Contractor according to the provisions of clause 32 	(Variations to the Agreement).

	Agreement Change
	Any change or variation to this agreement subject to clause 32 and as detailed in any Annex 7 agreed by both parties throughout the term of this agreement.

	Agreement Charge or Agreement Price
	The agreed fee for the services under this Agreement as defined in Annex 3 or any amended fee as defined in any Variation to Agreement Annex 7.

	AIMS
	Access and Identity Management Service.

	Annexes
	All Annexes to the Agreement, which are:
Annex 1 – The Services Specification
Annex 2 – Service Level Agreement and Key Performance Indicators
Annex 3 – Payment Schedule
Annex 4 – Implementation and Transition, Acceptance and Liquidated Damages
Annex 4a – Acceptance Criteria
Annex 5 - Sub-contractors
Annex 6 – Contractors and Third Party Hardware and Software
Annex 7 – Variation to Agreement
Annex 8 – Data Protection

	Authority
	National Institute for Health and Care Excellence (NICE).

	Authority Personal Data
	any personal data supplied by the Authority, or data for which the Authority is the Data Controller.

	Background IPR
	Means any Intellectual Property owned by either Party prior to the commencement of this Agreement.

	Commissioning Manager
	the person appointed by the Authority to manage this Agreement.

	Confidential Information
	means information, data and material of any nature which either Party may receive or obtain in connection with the operation of the Agreement and: 
(a)	which comprises Personal Data or Sensitive Personal Data 	(as both terms are defined in the Data Protection Act 1998) or 	which relates to any patient of the Authority or his or her 	treatment or medical history; 
(b)	the release of which is likely to prejudice the commercial 	interests of the Authority or (as the case may be) any 	Beneficiary or the Contractor respectively; or
(c)	which is a trade secret.

	Contractor
	the organisation in 2.1 or any partner, employee, agent, sub-contractor or other lawful representative of the organisation in 2.1.

	Contractor Premises
	means any Contractor's building or location where facilities are installed for the purposes of providing the Services.

	Contractor Software
	means the Software which is listed as such in Annex 6 to be supplied by the Contractor for use in the provision of the Services whether such Software is owned by the Contractor or by a third party.

	Contractual Date
	Any date as defined in this Agreement or the Annexes or in writing by both parties subject to this Agreement.

	Credit
	A sum of money owed by either party to the other.

	Credit Note
	A credit to be issued to the Authority for any payment invoiced by the Contractor that:
· should not have been charged; or
· in error of any invoice charge; or
· any chargeable Service Credit charge; or
· any chargeable Liquidated Damage charge.

	Controller
	means the natural or legal person, public authority, agency or other body which, alone or jointly with others, determines the purposes and means of the processing of personal data; where the purposes and means of such processing are determined by Union or Member State law, the controller or the specific criteria for its nomination may be provided for by Union or Member State law.

	Data
	means all information stored in the user directory database, including but not limited to; titles; names; full postal addresses; entity; organisation name and type; email addresses; telephone numbers; role, position and job type; access and activation status; eligibility status expiry dates; acceptance and approval terms and conditions (DPA).

	Data Loss Event
	means any event that results, or may result, in unauthorised access to Personal Data held by the Contractor under this Agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach.

	Data Protection Impact Assessment
	means an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data.

	Data Protection Legislation
	means (i) the GDPR and any applicable national implementing Laws as amended from time to time (ii) the DPA 2018 to the extent that it relates to processing of personal data and privacy; (iiii) all applicable Law about the processing of personal data and privacy;

	Data Protection Officer
	take the meaning given in the GDPR

	Data Subject
	take the meaning given in the GDPR

	Data Subject Access Request
	means a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data.

	Database
	means the rights in or to the content and database schema of the databases developed and supplied by the Contractor to the Authority in accordance with the terms of this Agreement (excluding all database Third Party Software).

	Deed of Novation
	means an Agreement between all parties which novates all contractual responsibilities of the Authority to another organisation not party to this Agreement and that organisation shall be wholly responsible for the Agreement and the Authority released of any responsibility under the Agreement from the effective date of the Deed of Novation.

	Default
	means any breach of the obligations of either party, (including but not limited to fundamental breach or breach of a fundamental term), or any default, act, omission, negligence or statement of either party, its employees, agents or sub-contractors in connection with or in relation to the subject matter of the Agreement and in respect of which such party is liable to the other hereunder.

	Deliverable
	Any of the services as defined in the Service Specification, Service Level Agreement, Milestones, Implementation and Transition and any agreed Variation to Agreement Annexes.

	Documentation
	means such manuals, reports, drawings, specifications, training materials, use policies, plans and other documents, in each case relating to the Services (or any part of the Services), that are developed by the Contractor or any sub-contractor for the Authority and/ or which are jointly developed by the Contractor or any sub-contractor with the Authority.

	DPA 2018
	means Data Protection Act 2018

	Exception
	means a Service failure or the failure to achieve any Service Level or resolve any failure as defined in Annex 2_Service Level Agreement, Key Performance Indicators (KPI) and Reporting excel spreadsheet that has exceptional circumstances for that failure that the Contractor considers out of its control or where the Contactor is using its best endeavours to resolve but is unachievable within the Service Level for exceptional reasons.

	Exit Management
	the obligations and rights of the respective Parties pertaining to managing a smooth transition from the provision of the Services by the Contractor to the provision of replacement services by the Authority or any replacement contractor.

	Exit Plan
	means the detailed plan to be specified 6 months prior to the Agreement end or termination date, to ensure a smooth transition from the provision of the Services by the Contractor to the provision of replacement services by the Authority or any replacement contractor.

	Failure Level
	means the point at which or the percentage of which a Service Level is not achieved as defined in Annex 2_Service Level Agreement, Key Performance Indicators (KPI) and Reporting excel spreadsheet.

	Force Majeure
	means one or more of the following to the extent that it is not attributable to the Contractor or the Contractor’s staff: war, civil war (whether declared or undeclared), riot or armed conflict; radioactive, chemical or biological contamination; pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic speed; acts of terrorism; explosion; fire; flood; extraordinarily severe weather conditions which are both unforeseen and for which precautions are not customarily taken by prudent business organisations so as to avoid or mitigate the impact thereof; industrial action which affects the provision of the Deliverable(s), but which is not confined to the workforce of the Contractor or is site specific; pestilence; the actions of governmental authorities to the extent that such actions are implemented either pursuant to emergency powers or otherwise outside the usual course of governmental business; or Act of God, or other event which is beyond the reasonable control of the Party in question and could not have been avoided or mitigated by the exercise of all reasonable care by that Party and further provided that such event materially affects the ability of the Party seeking to rely upon it to perform its obligations under the Agreement.

	GDPR
	means the General Data Protection Regulation (Regulation (EU) 2016/679)

	Implementation
	means the implementation and delivery of any service as detailed in Annex 4.

	Implementation Charge
	means the portion of the fee chargeable by the contractor to the Authority for the implementation of any deliverable or service as defined in Annex 4.

	Implementation Liquidated Damages
	means a sum of money specified in clause 13 and Annex 4 - 4.8, for each day of delay or until the service is implemented or the Contract is terminated, whichever is sooner.


	Intellectual Property Rights (IPR)
	means patents, trademarks, service marks, domain names, registered designs, utility models, applications for and the right to make applications for any of such rights, inventions, know-how, unregistered trademarks and service marks, trade and business names, including rights in any get-up or trade dress, copyrights (including rights in computer software), unregistered design rights and other rights in designs and copyright in databases; the sui generis right for the maker of a database to prevent extraction or re-utilisation or both of the whole or a substantial part of the content of that database, as described in the Copyright and Rights in Databases Regulations 1997 (S.I. 1997 No. 3032); and rights of the same or similar effect or nature as or to those in paragraphs above.

	Key Performance Indicator (KPI)
	means the metrics used to quantify the performance of the Contractor and monitor adherence to the Service Level Agreement as defined in Annex 2.

	Liquidated Damages
	means the charges payable under clause 13 and Annex 4 - 4.8.

	Liquidated Damages Period
	means the period of time that the Liquidated Damages apply as defined in clause 13 and Annex 4 - 4.8.

	Location
	means any premises of the Authority.

	Milestone
	the Milestones as set out in Annex 4.

	NICE
	National Institute for Health and Care Excellence of Level 1 City Tower, Piccadilly Plaza, Manchester, M1 4BT.

	Obligations of the Contractor
	means the statements contained in clause 6 and Annex 1, 2, 3 and 5 which specify:
(a)	Services that the Contractor undertakes to provide and the 	functions and performance that such Services shall meet in all 	material respects; and 
(b)	operational responsibilities in respect of such Services as the 	Contractor undertakes; 
(c)	implementation responsibilities in respect of such Services as 	the Contractor undertakes; and 
(d)	Service Levels in accordance with which the Contractor 	undertakes to perform the Services.

	Party
	The Authority and the Contractor, as detailed in 2.1.

	Personal Data
	means any information relating to an identified or identifiable natural person (‘data subject’); an identifiable natural person is one who can be identified, directly or indirectly, in particular by reference to an identifier such as a name, an identification number, location data, an online identifier or to one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person.

	Personal Data Breach
	means a breach of security leading to the accidental or unlawful destruction, loss, alteration, unauthorised disclosure of, or access to, personal data transmitted, stored or otherwise processed.

	Planned Acceptance Date
	[bookmark: _Hlk67647310]means the Milestone date by which it is planned that the Contractor shall have met the acceptance criteria for the implementation of the Services, as detailed in Annex 4.

	Premises
	means any location or premises of the Contractor where the Services are delivered.

	Priority Level
	the priority rating given to defects impacting the complete delivery of the Service implementation.

	Processor
	means a natural or legal person, public authority, agency or other body which processes personal data on behalf of the controller.

	Processing
	means any operation or set of operations which is performed on personal data or on sets of personal data, whether or not by automated means, such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction.

	Protective Measures
	means appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it.

	Services
	the Services detailed in Annex 1, Annex 2 and Annex 4.

	Sensitive Personal Data
	as defined in the Data Protection Act 1998.

	Service Continuity Damages
	means a sum of money specified in clause 13 and Annex 4 – 4.8, for any delay over the specified timetable contained in Annex 4.

	Service Credit
	means a credit applicable to the quarterly service charge that results from the failure of the AIMS as detailed in clause 13.2 and Annex 2.

	Service Level Agreement
	means the agreement in Annex 2 that records the common understanding about services and responsibilities.

	Service Levels
	means the standards of service or service objectives which the Contractor is required to achieve in the performance of Services details of which are contained in Annex 2_Service Level Agreement, Key Performance Indicators (KPI) and Reporting excel spreadsheet.

	Service Transfer
	any transfer of the Services (or any part of the Services), from the Contractor or any sub-contractor to the Authority or a third party supplier for any reason including upon the termination, partial termination or expiry of this Agreement.

	Software
	means any Contractor or Third Party Software or any of them, listed as such in Annex 6.

	Source Code
	software in eye-readable form and in such form that it can be compiled or interpreted into equivalent object code together with all technical information and documentation necessary for the use, reproduction, modification, enhancement and support of such software without recourse to any other document, materials or person;

	Specification
	the services detailed in Annex 1.

	Sub-processor
	means any third Party appointed to process Personal Data on behalf of the Contractor related to this Agreement

	Technical Changes
	Any major changes or development that will impact the Services and / or require the Authority to make any associated digital development, including renewal or update of the Services software.

	Termination Consideration Date
	means any date as defined in Annex 4 where the Authority may exercise its rights to terminate the contact.

	Test Criteria
	The criteria on which the Acceptance Testing will be measured as set out in Annex 4.

	Testing
	any testing to be carried out under this Agreement as further described in Annex 4.

	Testing Procedure
	the procedure for carrying out Tests for the Service Deliverables detailed in Annex 4 

	Test
	any test set out in the Testing Procedure, any Additional Services Implementation Tests, and any other tests agreed throughout the Agreement term.

	Third Party Content
	the information and other content used for the Services, owned by a third party and sourced and supplied by the Contractor, as listed in Annex 6.

	Third Party Losses
	any losses, costs, expenses, charges, damages or other liabilities incurred by the Authority:
(a)   in connection with the Authority putting in place alternative arrangements for users of the Services to access content, where Services Users are unable to access content by using the Services as a result of any breach of this Agreement by the Contractor; and/or
(b)   in connection with any claims, proceedings, suits or actions brought against the Authority by any third party (including, without limitation, a user of the Services, or a supplier of content for the Services) which arise out of, or in respect of, or in connection with, any breach of this Agreement by the Contractor.

	Third Party Software
	software, the IPR in which are:
(a)	owned by a third party (other than any of the Contractor's affiliates); and
(b)	used by the Contractor to provide the Services, listed in Annex 6.

	Transition 
	means a deliverable(s) required to achieve the transfer of responsibility for the provision of Services between parties with the minimum disruption to processing the Authority’s workload, whether at the commencement of the Services (the assumption of responsibility by the Contractor for the provision of the Services) or on discontinuance of Services by the Authority (transfer of responsibility between the Contractor and the Authority or its third-party contractor).

	Transition Plan
	means any agreed plan between the parties where any Deliverables and Contractual Dates are required to achieve any transition of the services.

	TUPE
	means the Transfer of Undertakings (Protection of Employment) Regulations 2006 and any subsequent amendment or statute replacing such regulations as it may apply to the Agreement.

	UK government Transparency Agenda
	Procurement Transparency as detailed at https://www.gov.uk/government/policies/government-transparency-and-accountability.

	Virus
	means any Software intended to corrupt, destroy or otherwise damage or interfere with the use of Software or other Software or data owned by or under the control of the Authority whether such Software is introduced wilfully or negligently.


[bookmark: _Toc276465522][bookmark: _Toc69292085]Agreement
In consideration of the Authority making certain payments to the Contractor, the Contractor has agreed to provide the Services to the Authority on the terms and conditions of this Agreement and the specification of requirements as detailed in Annex 1.
The payments for the Services are fixed and no further payments shall be made by the Authority as defined in Annex 3, unless varied under clause 32, Annex 7 Variation to Agreement and agreed by both parties.
[bookmark: _Toc276465532][bookmark: _Toc69292086]Term
This agreement shall commence on the date shown in 2.9 and shall continue until the expiry date as shown in 2.10 unless terminated earlier under clause 28.
This Agreement may be extended on mutual agreement by both parties for a maximum of 2 x 12 month periods.
The provision of the Implementation Services shall commence on the date this agreement commences, as shown in 2.9. The Implementation period shall be completed no later than the 30th April 2022.
Subject to 5.3, the provision of the Live Services shall commence on the 1st May 2022. Where delays have occurred subject to clause 11 (Delays), 12 (Extension of time) and 13 (Liquidated Damages and Service Credit Liability) then the Live Services shall commence on the day following the Acceptance Completion Date of the Services as detailed in Annex 4.
Except for those clauses 9 (Transition on Expiry or Termination), 14 (Liability), 15 (Limitation of Liability), 16 (Insurance) 22 (Intellectual Property), 24 (Confidentiality), 24 and Annex 8 (Data Protection), 25 (Data Security), 28 (Termination), 31 (Dispute Resolution), 35 (TUPE), 36.6 (Governing Law) and which shall continue after this Agreement terminates, this Agreement shall begin on the date set out in clauses 2.9 and end on the date set out in clause 2.10.  If there is no date in clause 2.10 then this Agreement shall continue until the Services are completed to the satisfaction of the Authority or such other time as shall be notified by the Authority to the Contractor.
[bookmark: _Toc276465523][bookmark: _Toc69292087]Obligations of the Contractor
[bookmark: _Toc276465524][bookmark: _Toc68193373][bookmark: _Toc69292088]The Services
The Contractor shall carry out the Services in accordance with Annex 1 and to a quality acceptable to the Authority as per Annex 2, Service Level Agreement and Key Performance Indicators. 
The Contractor shall invoice the Authority quarterly, in arrears, and in accordance with clause 20.1, 20.3, and 20.4.
No material changes to the Services shall be permitted without the written consent of the Commissioning Manager.
No significant Technical Changes shall be made to the services unless the Contractor has notified the Authority in writing, giving no less than ninety (90) days prior notice before which changes are made. 
The Contractor shall achieve the milestones set out in Annex 4.
If any dispute is resolved so that monies are due from the Contractor to the Authority such monies shall be repaid forthwith.
[bookmark: _Toc276465525][bookmark: _Toc68193374][bookmark: _Toc69292089]Sub-Contractors
The Contractor shall ensure that any sub-contractors it uses adhere to the obligations of this Agreement as if the sub-contractors were the Contractor.
A list of sub-contractors approved by the Authority at the date of signature of the Agreement is contained in Annex 5.
Notwithstanding any sub-contracting permitted hereunder, the Contractor shall remain responsible for the acts and omissions of its sub-contractors as though they were its own.
Contracts between the Contractor and any approved sub-contractors shall contain terms, conditions and obligations as may be necessary to enable the Contractor to meet all its obligations to the Authority under this Agreement.
[bookmark: _Toc276465526][bookmark: _Toc68193375][bookmark: _Toc69292090]Instructions
[bookmark: _Toc276465527]The Contractor shall comply with the reasonable instructions of the Commissioning Manager which are consistent with the terms and objectives of the Agreement and, if the Contractor is working in the Authority’s premises, with the office rules of the Authority.
[bookmark: _Toc68193376][bookmark: _Toc69292091]Financial Control
The Contractor shall keep accurate books and accounts in respect of the Services and, if requested in writing by the Authority, shall (at its own expense) have them certified by a professional firm of auditors.
The Contractor shall permit the Authority to inspect and take copies (at the Authority's expense) of any financial information or records the Authority requires which relate to this Agreement.  
[bookmark: _Toc276465528][bookmark: _Toc68193377][bookmark: _Toc69292092]Communication
The Contractor shall ensure that all communications with the Authority concerning the Services shall only be between the nominated representatives of both Parties, that is, the Authority’s Commissioning Manager who shall be the manager nominated by the Authority from its own staff, or such other person as the Authority shall nominate in writing and the nominated manager of the Contractor.
[bookmark: _Toc276465529][bookmark: _Toc68193378][bookmark: _Toc69292093]Laws and Regulation
The Contractor shall adhere to all laws and regulations relating to the provision of the Services.
The Contractor shall comply in all material respects with applicable environmental laws and regulations in force from time to time in relation to the Services.  Where the provisions of any such legislation are implemented by the use of voluntary agreements or codes of practice, the Contractor shall comply with such agreements or codes of practices as if they were incorporated into English law subject to those voluntary agreements being cited in tender documentation.
While at the Location, the Contractor shall comply, and shall ensure that its employees comply with, the requirements of relevant Health and Safety and other relevant legislation, including regulations and codes of practice issued there under, and with the Authority’s and any Beneficiary’s own policies and procedures.
The Contractor shall at all times maintain a specific Health and Safety at Work policy relating to the employment of his own staff whilst carrying out their duties in relation to the Agreement on the Authority’s or any Beneficiary’s premises. The Contractor shall ensure the co-operation of its employees in all prevention measures designed against fire, or any other hazards, and shall notify the Authority of any change in the Contractor's working practices or other occurrences likely to increase such risks or to cause new hazards.
[bookmark: _Toc69292094]Obligations of the Authority
[bookmark: _Toc68193380][bookmark: _Toc69292095]Monitoring
The Authority shall monitor the provision of the Services at its discretion.  To assist in this, the Contractor shall provide such written reports as the Authority shall reasonably request.
The Authority shall use its best endeavours to meets its obligations under this agreement and those specified in Annex 4. 
[bookmark: _Toc69292096]Timetable and Milestones		
The Contractor shall implement the Services according to the timetable contained in Annex 1 and 4. 
The timetable shall contain planned dates for major events in the implementation of the Services including:
a Planned Acceptance Date for the Services; and
an Acceptance Completion Date in respect of the Services, which if no such date is specified in Annex 4, shall be thirty (30) days after the Planned Acceptance Date. The Acceptance Completion Date for Services shall be a Contractual Date.
Delay or failure by the Contractor to meet any Contractual Date contained in the timetable specified shall be subject to the provisions of clause 11 (Delays), 12, (Extension of Time), 13 (Liquidated Damages and Service Credit Liability), and 14, (Liability, Indemnity and Insurance).
[bookmark: _Toc69292097]Transition
[bookmark: _Toc68193383][bookmark: _Toc69292098]Transition at Commencement
At commencement of this Agreement the Contractor shall co-operate in the development and implementation of the services under arrangements notified by the Authority. 
Within any period specified in Annex 4 for such purpose or if no such period is stated in Annex 4 within twenty (20) working days of the date of commencement of the Agreement, the Contractor shall prepare a detailed plan for the completion of Transition incorporating the timetable dates contained in Annex 4 and obtain agreement to such plan by the Authority, such agreement not to be unreasonably withheld or delayed.
Within any period specified in Annex 4 for such purpose or if no such period is stated in Annex 4 within sixty (60) working days of the date of commencement of the Agreement or any other such period to be mutually agreed between the Parties, the Contractor and the Authority shall prepare a detailed acceptance criteria for the completion of Testing and Transition incorporating the timetable dates contained in Annex 4 and obtain agreement to such plan by the Authority, such agreement not to be unreasonably withheld or delayed.
The Transition shall include a period of trial operation. Any Service Levels to be achieved during such period shall be specified in Annex 4. The duration of such period of trial operation shall be specified in the Transition and may end, as specified therein, on or after acceptance of the Services (as specified in Annex 4).
[bookmark: _Toc68193384][bookmark: _Toc69292099]Transition at Expiry or Termination
At expiration or termination of this Agreement the Contractor shall reasonably co-operate in the transfer to the new service Contractor under arrangements notified by the Authority in a written Exit Plan to be agreed 6 months prior to the end of this Agreement or on notification of termination.
Transfer of responsibility for facilities made available to the Contractor shall be the subject of a mutually agreed inventory between the interested parties at the time of transfer. The transfer shall be arranged between the Authority and the Contractor so as to reasonably reduce any interruption of the Services. 
At expiration or termination of the Agreement the Contractor shall, subject to clause 22, hand-over all files, records, documents, plans, drawings, data and / or databases etc., how so ever generated under this Agreement, to the Authority or person or persons designated by the Authority, an inventory of such to be detailed in a written Exit Plan.
The Contractor shall be responsible for ensuring that any computerised filing, recording, documenting, planning and drawing software systems utilised under this Agreement is transferred free of any charges to the Contractor or person or persons designated by the Contractor to facilitate a smooth hand-over of work at expiration or termination of the Agreement.
[bookmark: _Toc273108757][bookmark: _Toc276036476][bookmark: _Toc288733080][bookmark: _Toc289099808][bookmark: _Toc344460519][bookmark: _Toc68193385][bookmark: _Toc69292100]Skills Transfer
The Contractor shall arrange for the transfer of skills to be undertaken at the request of the Authority and to the specification agreed between the Authority, Contractor and appropriate third parties, in a written Exit Plan.
[bookmark: _Toc69292101]Acceptance 	
[bookmark: _Toc68193387][bookmark: _Toc69292102]Acceptance process		 
The Services shall be required to meet the Acceptance Criteria specified in Annex 4 and 4a before being accepted by the Authority. The Authority shall notify the Contractor in writing of acceptance, such notification not to be unreasonably withheld or delayed, with the date on which such criteria were met in all material respects. Such date shall be the Acceptance Completion Date in respect of the Services. Acceptance of the Services may be completed in phases as indicated in Annex 4.
The Authority shall conduct Acceptance Tests and other acceptance procedures and the respective responsibilities of the parties in the performance of such tests and procedures shall be as specified in Annex 4.
In any event the Acceptance Completion Date shall be deemed to have occurred:
on the date which the Authority uses the Services for reasons other than Testing; or
ten (10) days after completion of the Acceptance Tests if the Authority fails to issue a certificate of acceptance or non-acceptance within such period.
[bookmark: _Toc68193388][bookmark: _Toc69292103]Acceptance Tests 		
Following implementation of the Services in accordance with the timetable contained in Annex 4, the Contractor shall prepare for Acceptance Tests and notify the Authority when ready. On being so notified, the Authority shall conduct the relevant Acceptance Tests by the appropriate Planned Acceptance Date and if the relevant acceptance criteria specified in Annex 4 and 4a are met in all material respects, the Authority shall notify the Contractor of acceptance.
If Acceptance Tests show that the Services do not meet the relevant acceptance criteria specified in Annex 4a in any material respect, the Authority shall notify the Contractor of such failure without undue delay. The Contractor shall thereupon undertake all necessary steps to rectify such failure at no additional cost to the Authority and re-submit the Services for re-testing. If the relevant acceptance criteria are met in all material respects, the Authority shall notify the Contractor of acceptance.
[bookmark: _Toc68193389][bookmark: _Toc69292104]Failure to gain acceptance		
[bookmark: _Toc68193390][bookmark: _Toc69292105]Failure to meet Planned Acceptance Date(s)
If the Services have failed to meet the required acceptance criteria specified in Annex 4a in any material respect by the Planned Acceptance Date(s) specified in relation to them, unless the provisions of clause 12.3 or 12.5 (Extension of Time) apply, without prejudice to any other remedies available to the Authority, it shall be entitled in respect of and as appropriate to such failure, to:
grant further periods of time during which the Contractor shall be required to submit or re-submit the Services to the relevant Acceptance Tests in accordance with clause 10.2.2, 12.1 and 12.2 as applicable; or
accept such Services and pay such amended Implementation Charge, if any, and / or apply such amended Agreement Charges as shall be agreed upon and the resulting changes to the Agreement shall be treated as amendments in accordance with clause 32 and subject to Annex 7.
If the Services have failed to meet the required acceptance criteria specified in Annex 4a in any material respect by the Planned Acceptance Date specified in relation to them, a grant of additional time under the provisions of clause 10.2.2, 12.1 or clause 12.2 shall not imply any change in the timetable in Annex 4 or be interpreted to mean that any subsequent Planned Acceptance Date or Acceptance Completion Date have been or shall be changed. 
[bookmark: _Toc68193391][bookmark: _Toc69292106]Failure to meet Acceptance Completion Date
If the Services have failed to meet the required acceptance criteria specified in Annex 4a in any material respect by the Acceptance Completion Date specified in relation to them, unless the provisions of clause 12.4 or 12.5 (Extension of Time) apply, the Contractor shall be deemed to be in default, thereon, without prejudice to any other remedies available to the Authority, it shall be entitled in respect of and as appropriate to such failure, to:
grant further periods of time during which the Contractor shall be required to submit or re-submit the Services to the relevant Acceptance Tests in accordance with clause 10.2.2, 12.1 and 12.2 as applicable; or
accept such Services and pay such amended Implementation Charge, if any, and / or apply such amended Agreement Charges as shall be agreed upon and the resulting changes to the Agreement shall be treated as amendments in accordance with clause 32 and subject to Annex 7; or
terminate the Agreement.
If the Authority grants a further period of time under the provisions of clause 12.1 and the Contractor has failed to meet the relevant acceptance criteria before expiry of such period, the Authority shall be entitled, at that time, to exercise any of remedies to which it is entitled under clause 13.1.
If the Contractor's failure to meet the Acceptance Completion Date is due to a delay by the Authority, the provisions of clause 12.4 (extension of time) shall apply and the Acceptance Completion Date may be rescheduled as an amendment to the Agreement in accordance with clause 32. The Contractor shall not be liable for any Liquidated Damages where delay is by the Authority.
In the event that, subject to clause 12.5 and clause 29 (Force Majeure), the Acceptance Tests in respect of the Services have not commenced by the Acceptance Completion Date, unless the provisions of clause 12.1 (Extension of Time) apply, any damages payment under clause 13.1 (Liquidated Damages), which would have become due on failure of completion of such Acceptance Tests shall be delayed by:
by an equivalent period of extension time, equal to the Force Majeure delay. 
Any acceptance of delay(s), subject to clause 13.1, by the Authority shall not be construed as a waiver by the Authority of the damages payable, and in the event of any subsequent failure of the Services to meet the required acceptance criteria such damages payments detailed in clause 13 shall remain applicable.
[bookmark: _Toc276036482][bookmark: _Toc69292107]Delays
The provisions of clause 11.1 or 11.2 shall apply to delay by the Contractor in meeting any Contractual Dates, notwithstanding the previous application of such provisions to delay or failure by the Contractor to meet any other Contractual Dates. 
The Authority acknowledges that the Contractor's ability to meet its obligations under the Agreement according to the timetable in Annex 4 may depend on the Authority likewise meeting its obligations, including those specified in Annex 4. Each such obligation together with the latest date by which the Authority ought to have met those without potentially risking the Contractor to be delayed in meeting its obligations are expressly identified in Annex 4 as the Authority’s obligations.  The Authority shall not bear any liability to the Contractor in respect of any failure to meet its obligations but, to the extent that the Contractor is prevented from fulfilling any of its obligations as a direct result of an Authority delay.
Consequently, insofar as the Contractor is prevented from fulfilling any of its obligations as a direct result of a delay by the Authority, it shall not be liable to the Authority for such failure and shall be entitled to an extension of time and recovery of additional costs under the provisions of clause 12.4.
[bookmark: _Toc69292108]Extension of time		
If the performance of the Agreement by the Contractor be delayed by reason of Default by the Contractor or by its employees or agents or by other Contractors of the Contractor, the Authority shall be entitled to grant a reasonable extension of time at no additional cost to the Authority, subject to clause 13.1 and Annex 4.
Should an extension of time, post the Acceptance Completion Date, be granted under clause 12.1, the contractor shall be liable to pay the Authority, as Liquidated Damages, a sum of money subject to clause 13.1 and specified in Annex 4 for each day of delay up to the expiry date of the extension of time that may be granted under 12.1.
Subject to 12.1, 12.2 and 13.1, any extension of time granted by the Authority shall be in thirty (30) day periods or less, as defined in Annex 4. The Contractor agrees that any such extension period granted by the Authority shall be a maximum period of extension and that the Contractor shall continue to meet its obligations under clause 10 (Acceptance) and that time shall be of the essence.
Subject to clause 11.2, if the performance of the Agreement by the Contractor be delayed by reason of Default by the Authority or by its employees or agents or by other Contractors of the Authority, the Contractor shall be entitled to a reasonable extension of time and to any reasonable additional costs which it can show were directly incurred as a result of the delay, to be agreed by the Authority in writing without undue delay.
If the performance of the Agreement by either party be delayed by reason of any event of force majeure (as defined in clause 29), both parties shall be entitled to a reasonable extension of time provided that the party so delayed notifies the other party in writing without undue delay. Neither party shall be entitled to any additional costs incurred as a result of such delay.
[bookmark: _Toc276465543][bookmark: _Toc69292109]Liquidated Damages and Service Credit Liability
[bookmark: _Toc68193395][bookmark: _Toc69292110]Liquidated Damages
Subject to 11 (Delays) and 12 (Extension of Time), if the Contractor fails to meet any Acceptance Completion Date specified in the timetable contained in Annex 4, by reason of Default by the Contractor or by its employees or agents or by other Contractors of the Contractor, the Contractor shall be liable to pay to the Authority, the Liquidated Damages: 
Service Continuity Damages, as a sum of money specified in Annex 4 - 4.8, for any delay over the specified timetable contained in Annex 4; and
Implementation Liquidated Damages, a sum of money specified in Annex 4 - 4.8, for each day of delay or until the service is implemented or the Contract is terminated, whichever is sooner. 
[bookmark: _Toc68193396][bookmark: _Toc69292111]Liquidated Damages Period
The Liquidated Damages Period, subject to clause11.2, 11.3, 12.4 and 12.5, shall commence on the first day after the Acceptance Completion Date and shall continue in thirty (30) day (or less) extension periods to the maximum extension period granted by the Authority, as detailed in Annex 4 - 4.8.
Any payments due during the Liquidated Damages Period shall be in full and final settlement of the Contractor's liability for all such loss incurred by the Authority for any delays in the implementation of the service to the Termination Consideration Date (s) as defined in Annex 4 and Annex 4 - 4.8. If the cause of such delay has not been rectified, at the expiry of the extension period granted under 12.1 during which liquidated damages are payable as detailed in Annex 4 - 4.8, the Authority shall be entitled to:
during the Liquidated Damages Period, serve a notice on the Contractor placing the Contractor on notice that if, at the end of the extension period granted under 12.1, the delay is not remedied, at the sole discretion of the Authority a further Liquidated Damages Period shall commence as detailed in Annex 4 and Annex 4 - 4.8, or; 
terminate this agreement with immediate effect; 
Seek any remedy available to it for all losses, costs, damages or expenses incurred as a result of such delay after the end of the Liquidated Damages Period under 13.1.2.1 and 13.1.2.2. 
Both parties acknowledge that any Liquidated Damages specified in Annex 4 - 4.8, represented as a sum of money relating to either the Service Continuity Damages and/or Implementation Liquidated Damages is a genuine pre-estimate of the loss likely to be suffered by the Authority in the event of delay and that the figures specified therein are reasonable. 
Subject to 13.1, the Contractor agrees to pay the Authority within thirty (30) days of receipt of the invoice to be issued by the Authority, the Service Continuity Damages as detailed in Annex 4 - 4.8.
Subject to 13.1, the Contractor agrees to pay the Authority within thirty (30) days of receipt of the invoice to be issued monthly by the Authority, the Implementation Liquidated Damages as detailed in Annex 4 - 4.8. Invoices for the Implementation Liquidated Damages shall be issued to the Contractor from the Authority in week one (1) of each following month to which the Implementation Liquidated Damages are applicable.  
Subject to 13.1, the Authority agrees that the maximum Liquidated Damages payable for the Implementation Liquidated Damages shall be 16.5% of the contract value. For the avoidance of doubt, the Service Continuity Damages shall not be included in the 16.5% maximum Implementation Liquidated Damages above. The Service Continuity Damages costs are fixed.
[bookmark: _Toc68193397][bookmark: _Toc69292112]Service Credits
The Contractor agrees to pay Service Credits to the Authority in respect of any failure to achieve the Service Levels as detailed in Annex 2 and 2.1, and will be calculated in accordance with the provisions detailed in Annex 2 and 2.1. Any Service Credit payable in any quarter will be issued as a Credit Note, to the Authority. 
Subject to 13.2.1 the Credit Note shall be sent to the address in 20.5 and detail:
The KPI (s) to which the Credit applies;
The invoicing quarter to which the Credit applies.
The overall total payable Service Credit for any quarter shall be the total sum calculated for each KPI 001, 002, 003, 004 and 005, where the service fails to meet the indicator threshold level for a period of two consecutive reporting quarters.
The Authority agrees that Service Credits shall be subject to a quarterly limit which is equivalent to 15% of the quarterly Agreement Charge.
The Contractor agrees to provide a detailed Key Performance Indicator report in the format required by the Authority to ensure Service Levels are met, and where any failure occurs, the Service Credits shall be calculated accordingly as detailed in Annex 2 and 2.1. 
Where an Exception applies to any incident or Service Level, the Authority, at its discretion, may (but shall not be obliged) to waive its rights in respect of any Service Credits referable to any Service Level which has not been achieved.   
[bookmark: _Toc68193398][bookmark: _Toc69292113]Rights to Termination
The Authority may exercise its right to terminate this agreement under clause 28 Termination where:
the Contractors performance reaches Failure Level 3 of KPI 001, 002, 003, 004 and 005; 
the Contractor performance is in persistent breach of Failure Level 2 in any KPI.
The Contractor warrants to the Authority that all data provided in relation to the Service Levels are accurate and the Contractor grants to the Authority, and to any statutory or regulatory auditors of NICE and to authorised agents the right of reasonable access to (and if necessary to copy) the records relating to the Service Levels during normal business hours on reasonable prior notice.
[bookmark: _Toc276036484][bookmark: _Toc288733090][bookmark: _Toc289099817][bookmark: _Toc276465542][bookmark: _Toc69292114]Liability, Indemnity and Insurance 
Neither Party excludes or limits liability to the other Party for:
death or personal injury caused by its negligence; or 
fraud; or
fraudulent misrepresentation; or
any breach of any obligations implied by Section 2 of the Supply of Goods and Services Act 1982.
Subject to clauses 14.3 and 14.4, the Contractor shall indemnify the Authority and keep the Authority indemnified fully against all claims, proceedings, actions, damages, costs, expenses and any other liabilities which may arise out of, or in consequence of, the supply, or the late or purported supply, of the Services or the performance or non-performance by the Contractor of its obligations under the Agreement or the presence of the Contractor or any staff on the Premises, including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given under this Agreement or advice that should have been given under this agreement but was omitted to be given by the Contractor, or any other loss which is caused directly or indirectly by any act or omission of the Contractor. 
The Contractor shall not be responsible for any injury, loss, damage, cost or expense if and to the extent that it is caused by the negligence or wilful misconduct of the Authority or by breach by the Authority of its obligations under the Agreement.  
Subject always to clauses 14.1 and 14.5, in no event shall either Party be liable to the other for any:
loss of profits, business, revenue or goodwill; and/or
loss of savings (whether anticipated or otherwise); and/or  
indirect or consequential loss or damage. 
For the avoidance of doubt:
the Parties agree on the date of this Agreement, that any Third Party Losses that arise shall be considered to arise naturally, according to the normal course of things, from the breach of this Agreement by the Contractor and/or that such Third Party Losses are in the contemplation of the Parties as a result of the breach of this Agreement by the Contractor; and
clause 14.4 shall not apply in respect of any Third Party Losses;
the aggregate liability for any Third Party Losses in each 12 month contract period from the commencement date of this Agreement, in connection with the Agreement shall in no event exceed £2 million.
The Contractor shall not exclude liability for additional operational, administrative costs and/or expenses or wasted expenditure resulting from the direct Default of the Contractor.
[bookmark: _Toc69292115]Limitation of Liability
The Authority shall not be liable to the Contractor for any indirect or consequent loss, damage, injury or costs whatsoever which arise out of or are connected with the Authority's adherence or non-adherence to the terms and conditions of this Agreement.  Subject always to clause 14.1, the Contractors liability for Defaults shall be subject to the following financial limits: 
the aggregate liability for all Defaults arising in each twelve-month contract period from the commencement date of this Agreement, in connection with this Agreement shall in no event exceed 125% of the fees payable by the Authority to the Contractor. This limit shall exclude Third Party Losses and be inclusive of any Service Continuity Damages, Implementation Liquidated Damages and Service Credits due and payable under 13.1, 13.2 and Annex 4;
the aggregate liability in circumstances where the Authority terminates this Contract pursuant to clause 13.1.2.2, 13.2.8 and 28 shall in no event exceed 125% of the fees payable by the Authority to the Contractor. This limit shall exclude Third Party Losses and be inclusive of any Service Continuity Damages, Implementation Liquidated Damages and Service Credits due and payable under 13.1, 13.2 and Annex 4. 
[bookmark: _Toc69292116]Insurance
The Contractor shall maintain an appropriate insurance policy to cover its liabilities to the Authority under this Agreement.
The Contractor shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Contractor, arising out of the Contractor’s performance of its obligations under the Agreement, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Contractor. Such insurance shall be maintained for the duration of the Agreement Period and for a minimum of 6 (six) years following the expiration or earlier termination of the Agreement.
The Contractor shall hold employer’s liability insurance in respect of staff in accordance with any legal requirement from time to time in force.
The Contractor shall give the Authority, on request, copies of all insurance policies referred to in this clause or a broker’s verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.
If, for whatever reason, the Contractor fails to give effect to and maintain the insurances required by the provisions of the Agreement the Authority may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Contractor.
The provisions of any insurance or the amount of cover shall not relieve the Contractor of any liabilities under the Agreement.  It shall be the responsibility of the Contractor to determine the amount of insurance cover that will be adequate to enable the Contractor to satisfy any liability under this Agreement.   
[bookmark: _Toc69292117]Contractor's Warranty		
The Contractor warrants that the Services shall meet the Contractor Undertakings in all material respects. The Contractor and its sub-contractors shall use all reasonable skill and care performing all Services and any other work hereunder and shall use personnel of appropriate skill and experience for performance of such services.
The Contractor warrants that it has authority to grant to the Authority any rights to be granted hereunder and owns or has obtained valid licences to any Intellectual Property Rights necessary for the fulfilment of all its obligations under the Agreement.
[bookmark: _Toc69292118]Standards
The Contractor warrants that in performance of the Agreement it shall meet all relevant standards listed in Annex 1, 2 and 4.
[bookmark: _Toc69292119]Viruses
The Contractor warrants that it has taken all practical steps, in accordance with good industry practice, to prevent the introduction of any Virus into data or Software owned by or under the control of the Authority including Authority Software.
The warranty and undertakings set out in clauses 20.1 and 20.2 shall not be limited in time and constitute fundamental terms of the Agreement. In the event of any breach of the same, the Contractor shall forthwith, at its own expense, carry out all such alterations or corrections as are necessary to ensure that the Services comply fully with this Agreement and the Contractor shall remain liable for all loss, costs, claims, liabilities, damages and expenses incurred by the Authority in respect of any breach. 
Viruses and Malicious Software
[bookmark: _Ref72400550][bookmark: _Ref87962629][bookmark: _Toc139080389]The Contractor shall, as an enduring obligation throughout the term of this Agreement, use the latest versions of anti-virus definitions and software available [from an industry accepted anti-virus software vendor] to check for, contain the spread of and minimise the impact of malicious software.
[bookmark: _Ref72400648][bookmark: _Toc139080390]Notwithstanding clause 19.3.1, if Malicious Software is found, the parties (or Contractor and the Authority) shall co-operate to reduce the effect of the Malicious Software and, particularly if Malicious Software causes loss of operational efficiency or loss or corruption of Authority Data, assist each other to mitigate any losses and to restore the Services to their desired operating efficiency.  
[bookmark: _Toc69292120]Payment and VAT
Subject to the due performance of the Contractor’s obligations pursuant to this agreement and its Annexes, the Authority shall pay all invoices (by BACS or such other method that may be agreed) submitted by the Contractor in accordance with Annex 3 within thirty (30) days of their receipt.
The Authority shall not be liable to pay any invoices which are received other than in accordance with clauses 20.1, 20.3, 20.4 and 20.5.
The Contractor shall ensure that each invoice contains all appropriate references and a detailed breakdown of the Services supplied and that it is supported by any other documentation reasonably required by the Authority to substantiate the invoice including:
the agreement number;
the period to which the invoice relates;
the Services provided by the Contractor together with any other details that the Authority may require.
All invoices sent to the Authority must: 
include a claim for Value Added Tax (if applicable) at the prevailing rate as applicable, the invoice must give the requisite details of the taxable supply;
[bookmark: _Ref70995630]be accurate and correct in all respects;
be from the Contractor.
The Contractor shall send invoices either in hard copy to:
National Institute for Health and Care Excellence (NICE), 
(Shared Business Services)
T53 Payables 4545
Phoenix House
Topcliffe Lane
Wakefield
WF3 1WE
West Yorkshire; or
Electronic copies: To submit and monitor invoice progress, the Supplier must register an account with SBS using the link: http://tradeshift.com/supplier/nhs-sbs
If at any time an overpayment has been made to the Contractor for any reason whatsoever the amount of such overpayment shall be repaid forthwith.
The Authority shall be entitled to deduct from any monies due or to become due to the Contractor any monies owing to the Authority from the Contractor.
[bookmark: _Ref70995648]The Authority reserves the right to withhold payment of invoices in relation to the Services not delivered, in whole or in part, until the Services (and/or any Deliverables to which any invoices relate), in whole or in part is successfully concluded, completed and/or delivered to the satisfaction of the Authority (acting reasonably). Any payments withheld will relate to only that portion of supply or deliverables in question and not as a whole.
In the event that the Agreement is varied under clause 32 in such a way as to affect the Agreement Price and if agreement between the Parties cannot be reached on the adjustment to the Agreement Price within 3 months both Parties shall jointly act to resolve the dispute in accordance with clause 31.
If the adjusted Agreement Price is not so agreed or certified until after such variation has taken effect, the Authority shall continue to pay the Contractor at the rate current prior to the variation. The Contractor shall be entitled to recover from the Authority and the Authority shall be entitled to recover from the Contractor as the case may be such sum if any as is equal to the difference between the amount which should have been paid in accordance with the adjusted Agreement Price and the amount which was actually paid.
The Authority may request at any time such evidence as may reasonably be required that the Contractor has in fact expended the amounts paid.  To facilitate this, the Contractor shall maintain financial records relating to the Services for a period not less than 6 (six) years after the end of the Agreement Period.
The Contractor grants to the Authority, and to any statutory or regulatory auditors of the Authority and to authorised agents the right of reasonable access to (and if necessary to copy) the financial records relating to the Services during normal business hours on reasonable prior notice.
The Contractor shall provide all reasonable assistance at all times during the Agreement Period and during the period of 6 (six) years thereafter for the purposes of allowing the Authority to obtain such information as is necessary to fulfil the Authority’s obligations to supply information for parliamentary, governmental judicial or other administrative purposes and/or to carry out an audit of the Contractor’s compliance with this Agreement including all activities, performance security and integrity in connection therewith.
If there is dispute over all or any of the charges made by the Contractor, the Authority may, without prejudice to its other rights and remedies, notify the Contractor that, the Contractor will be paid the sum that is not in dispute, or that the Contractor will not be paid the invoiced amount, until the dispute has been resolved pursuant to clause 31 (Dispute Resolution Procedure).
[bookmark: _Toc276465534][bookmark: _Toc69292121]Monitoring and Reporting 
Pursuant to clause 25.4, the Contractor must provide the Authority with a disaster recovery plan that will alert all users to any loss of service that occurs, inclusive of an outline of the disaster recovery and resolution plan, and in line with the SLA.
The Contractor shall attend quarterly contract review meetings and an annual service review meeting with the Authority. The Authority to take minutes of the meeting and circulate to all within twenty (20) working days of the meeting.
The Contractor shall provide a quarterly contract review report, as detailed in Annex 2 and 2.1, no later than five (05) working days before the scheduled quarterly contract review meeting, to summarise performance against the KPIs. A quarterly management reporting template will be provided by the Authority to the Contractor for this purpose and will include items such as (but not limited to):
Work undertaken in the last quarter and future work planned. 
Details of enquiries received and resolution.
Details of Scheduled Downtime showing the notice given, start and finish date and time of each period.
Financial reporting.
Risk, issue and change management.
Service performance against Key Performance Indicators.
Details of service incidents showing the date the incident was reported, start and finish date and time of each incident.
Details of significant Technical Changes and developments showing the date notice was given to The Authority and the date of implementation.
Service usage statistics.
The Contractor shall provide an annual service report no later than five (05) working days before the scheduled annual review meeting. An annual management reporting template will be provided by the Authority to the Contractor for this purpose. 
[bookmark: _Toc276465536][bookmark: _Toc69292122]Intellectual Property and Copyright
All Intellectual Property owned by or licensed to either Party prior to the commencement of this Agreement will remain the property of that Party or the licensor to that Party as appropriate.
[bookmark: _Toc68193408][bookmark: _Toc69292123]Authority’s IPR
[bookmark: _Ref138242102]The Authority shall own: 
The Authority’s Background IPR;
The Authority’s Personal Data; 
the Databases (in relation to this agreement, including Contact Databases);
the Data.
The Contractor shall waive or procure a waiver of any moral rights subsisting in copyright produced by the Agreement or the performance of the Agreement. For the avoidance of doubt, waiver of any moral rights subsisting in the Contractors Software shall not be included in this clause 22.2.2.
[bookmark: _Toc68193409][bookmark: _Toc69292124]Contractor’s IPR
The Contractor shall own: 
The Contractor’s Background IPR;
The Contractors Software and any developments of such Software produced by this Agreement.
[bookmark: _Toc68193410][bookmark: _Toc69292125]Authority’s Licence
The Authority hereby grants to the Contractor for the term of the Agreement a non-exclusive, non-transferable licence to use the Authority’s Personal Data and Data solely as contemplated hereunder for the purposes of the Services.
[bookmark: _Toc68193411][bookmark: _Toc69292126]Contractor Software	
[bookmark: _Toc68193412][bookmark: _Toc69292127]Licence		
The Contractor hereby grants to the Authority for the term of the Agreement a non-exclusive, non-transferable licence to use the Contractor Software, the Contractors background IPR and any developments of such software produced by this agreement solely as contemplated hereunder for the purposes of the Services.
[bookmark: _Toc69292128]Confidentiality
In respect of any Confidential Information it may receive from the other party (“the Discloser”) and subject always to the remainder of this clause 23, each party (“the Recipient”) undertakes to keep secret and strictly confidential and shall not disclose any such Confidential Information to any third party, without the Discloser’s prior written consent provided that:
the Recipient shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the commencement of the Agreement;
the provisions of this clause 23 shall not apply to any Confidential Information which:
is in or enters the public domain other than by breach of the Agreement or other act or omissions of the Recipient;
is obtained by a third party who is lawfully authorised to disclose such information; or
is authorised for release by the prior written consent of the Discloser; or 
the disclosure of which is required to ensure the compliance of the Authority with the Freedom of Information Act 2000 (the FOIA).
Nothing in this clause 23 shall prevent the Recipient from disclosing Confidential Information where it is required to do so by judicial, administrative, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable law or, where the Contractor is the Recipient, to the Contractor's immediate or ultimate holding company provided that the Contractor procures that such holding company complies with this clause 23 as if any reference to the Contractor in this clause 23 were a reference to such holding company.
The Contractor authorises the Authority to disclose the Confidential Information to such person(s) as may be notified to the Contractor in writing by the Authority from time to time to the extent only as is necessary for the purposes of auditing and collating information so as to ascertain a realistic market price for the goods supplied in accordance with the Agreement, such exercise being commonly referred to as "benchmarking". The Authority shall use all reasonable endeavours to ensure that such person(s) keeps the Confidential Information confidential and does not make use of the Confidential Information except for the purpose for which the disclosure is made. The Authority shall not without good reason claim that the lowest price available in the market is the realistic market price.
The Contractor acknowledges that the Authority is or may be subject to the FOIA. The Contractor notes and acknowledges the FOIA and both the respective Codes of Practice on the Discharge of Public Authorities' Functions and on the Management of Records (which are issued under section 45 and 46 of the FOIA respectively) and the Environmental Information Regulations 2004 as may be amended, updated or replaced from time to time.  The Contractor will act in accordance with the FOIA, these Codes of Practice and these Regulations (and any other applicable codes of practice or guidance notified to the Contractor from time to time) to the extent that they apply to the Contractor's performance under the Agreement.
The Contractor agrees that:
without prejudice to the generality of clause 23.2, the provisions of this clause 23 are subject to the respective obligations and commitments of the Authority under the FOIA and both the respective Codes of Practice on the Discharge of Public Authorities' Functions and on the Management of Records (which are issued under section 45 and 46 of the FOIA respectively) and the Environmental Information Regulations 2004;
subject to clause 23.5.3, the decision on whether any exemption applies to a request for disclosure of recorded information is a decision solely for the Authority;
where the Authority is managing a request as referred to in clause 23.5.2, the Contractor shall co-operate with the Authority and shall respond within five (05) working days of any request by it for assistance in determining how to respond to a request for disclosure.
The Contractor shall and shall procure that its sub-contractors shall:
transfer the any request for information, as defined under section 8 of the FOIA, to the Authority as soon as practicable after receipt and in any event within five (05) working days of receiving a request for information;
provide the Authority with a copy of all information in its possession or power in the form that the Authority requires within five (05) working days (or such other period as the Authority or a Beneficiary may specify) of the Authority or a Beneficiary requesting that Information; and
provide all necessary assistance as reasonably requested by the Authority to enable the Authority to respond to a request for information within the time for compliance set out in section 10 of the FOIA.
The Authority may consult the Contractor in relation to any request for disclosure of the Contractor's Confidential Information in accordance with all applicable guidance.
This clause 23 shall remain in force without limit in time in respect of Confidential Information which comprises Personal Data or which relates to a patient, his or her treatment and/or medical records.  Save as aforesaid and unless otherwise expressly set out in the Agreement, this clause 23 shall remain in force for a period of 3 years after the termination or expiry of this Agreement.
In the event that the Contractor fails to comply with this clause 23, the Authority reserves the right to terminate the Agreement by notice in writing with immediate effect.
[bookmark: _Ref1983744][bookmark: _Toc1986764][bookmark: _Toc57441841][bookmark: _Toc316393644][bookmark: _Toc57649314][bookmark: _Toc69292129]Data Protection
The Contractor shall comply with the Data Protection Legislation. In particular the Contractor agrees to comply with the obligations placed on the Authority as set out in Data Protection Legislation, namely:
to maintain technical and organisational security measures sufficient to comply with the obligations imposed on the Authority and the Contractor by the Data Protection Legislation;
only to process Personal Data for and on behalf of the Authority, in accordance with the instructions of the Authority as described in Annex 8: Personal Data Processing Instructions to the “Call Off Order Form” and for the purpose of performing the Services in accordance with the Agreement and to ensure compliance with the Data Protection Legislation.
The Parties acknowledge that for the purposes of the Data Protection Legislation, that the Authority is the Controller, and the Contractor is the Processor.
The Contractor shall only process Personal Data as authorised by the Authority and described in Annex 8 of the “Call Off Order Form” and shall not process or use the Personal Data for any other purpose. The details in Annex 8 to the “Call Off Order Form” may not be determined by the Contractor.
The Contractor shall notify the Authority immediately if it considers that any of the Authority’ instructions infringe the Data Protection Legislation.
The Contractor shall provide all reasonable assistance to the Authority in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Authority, include:
a systematic description of the envisaged processing operations and the purpose of the processing;
an assessment of the necessity and proportionality of the processing operations in relation to the Services;
an assessment of the risks to the rights and freedoms of Data Subjects; and
the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.
The Contractor shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:
process that Personal Data only in accordance Annex 8 to the “Call Off Order Form”, unless the Contractor is required to do otherwise by Law. If it is so required, the Contractor shall promptly notify the Authority before processing the Personal Data unless prohibited by Law;
ensure that it has in place Protective Measures, which have been reviewed and approved by the Authority as appropriate to protect against a Data Loss Event having taken account of the:
nature of the data to be protected;
harm that might result from a Data Loss Event;
state of technological development; and
cost of implementing any measures;
ensure that:
the Contractor’s Personnel do not process Personal Data except in accordance with this Agreement (and in particular Annex 8);
it takes all reasonable steps to ensure the reliability and integrity of any Contractor’s Personnel who have access to the Personal Data and ensure that they:
are aware of and comply with the Contractor’s duties under this clause;
are subject to appropriate confidentiality undertakings with the Contractor or any Sub-processor;
are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Authority or as otherwise permitted by this Agreement; and
have undergone adequate training in the use, care, protection and handling of Personal Data; and
not transfer Personal Data outside of the EU unless the prior written consent of the Authority has been obtained and the following conditions are fulfilled:

that the Authority or the Contractor has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Authority;
the Data Subject has enforceable rights and effective legal remedies;
the Contractor complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Authority in meeting its obligations); and
the Contractor complies with any reasonable instructions notified to it in advance by the Authority with respect to the processing of the Personal Data;
at the written direction of the Authority, delete or return Personal Data (and any copies of it) to the Authority on termination of the Agreement unless the Contractor is required by Law to retain the Personal Data.
Subject to clause 24.8, the Contractor shall notify the Authority immediately if it:
receives a Data Subject Access Request (or purported Data Subject Access Request);
receives a request to rectify, block or erase any Personal Data;
receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;
receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Agreement;
receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or
becomes aware of a Data Loss Event.
The Contractor’s obligation to notify under clause 24.7 shall include the provision of further information to the Authority in phases, as details become available.
Taking into account the nature of the processing, the Contractor shall provide the Authority with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under clause 24.7 (and insofar as possible within the timescales reasonably required by the Authority) including by promptly providing:
the Authority with full details and copies of the complaint, communication or request; 
such assistance as is reasonably requested by the Authority to enable the Authority to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;
the Authority, at its request, with any Personal Data it holds in relation to a Data Subject;
assistance as requested by the Authority following any Data Loss Event;
assistance as requested by the Authority with respect to any request from the Information Commissioner’s Office, or any consultation by the Authority with the Information Commissioner's Office.
The Contractor shall maintain complete and accurate records and information to allow the Authority to audit the Contractor’s compliance with the requirements of this clause 24 on reasonable notice and/or to provide the Authority with evidence of its compliance with the obligations set out in this clause 24 and to demonstrate its compliance with this clause. 
The Contractor shall allow for audits of its Data Processing activity by the Authority or the Authority’s designated auditor.
The Contractor shall designate a data protection officer if required by the Data Protection Legislation.
Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Contractor must:
notify the Authority in writing of the intended Sub-processor and processing;
obtain the written consent of the Authority;
enter into a written agreement with the Sub-processor which give effect to the terms set out in this clause 24 such that they apply to the Sub-processor; and
provide the Authority with such information regarding the Sub-processor as the Authority may reasonably require.
The Contractor shall remain fully liable for all acts or omissions of any Sub-processor.
The Authority may, at any time on not less than thirty (30) working days’ notice, revise this clause by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).
The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Authority may on not less than thirty (30) working days’ notice to the Contractor amend this agreement to ensure that it complies with any guidance issued by the Information Commissioner’s Office.
The Contractor agrees to indemnify and keep indemnified the Authority against all claims and proceedings and all liability, loss, costs and expenses incurred in connection therewith by the Authority and any Beneficiary as a result of any claim made or brought by any individual or other legal person in respect of any loss, damage or distress caused to that individual or other legal person as a result of the Contractor’s unauthorised processing, unlawful processing, destruction of and/or damage to any Personal Data processed by the Contractor, its employees or agents in the Contractor’s performance of the Agreement or as otherwise agreed between the Parties.
[bookmark: _Toc69292130]Data security		
The Contractor shall be liable to the Authority for loss or corruption of any data or Software owned by the Authority or for which the Authority is responsible to the owners for its security, including loss or corruption resulting from the introduction of a Virus, when such loss or corruption results from a wilful act or Default of the Contractor. Or any failure to comply with the provisions of this clause 25.1 which, without prejudice to the Authority's remedies for any other failure to comply with such provisions, results from the disposal, re-assignment or re-use by the Contractor of any magnetic or other media which is or has been used to store data owned by the Authority or for which the Authority is responsible to the owners for its security. Where such wilful act or Default shall occur, the Contractor shall return such data and Software to a fully operational state with all possible speed. The liability by the Contractor shall be subject to the Authority having exercised data security and data management procedures, in accordance with good practice in the health industry or the information technology industry as appropriate, to avoid such loss or corruption where possible and to mitigate the effects thereof.
[bookmark: _Toc69292131]Information Security 
The Contractor shall have and maintain a Business Continuity and Disaster Recovery (BCDR) plan which sets out the requirements for ensuring continuity of the business processes and operations supported by the Services in circumstances of Service disruption or failure and for restoring the Services through business continuity and as necessary disaster recovery procedures.  It also includes the requirement on the Contractor to develop, review, test, change, and maintain a BCDR plan in respect of the Services.
The Contractor shall ensure that its Sub-contractors' disaster recovery and business continuity plans are integrated with the BCDR Plan.
[bookmark: _Toc139080380]The Contractor shall have and maintain a security management policy and plan which sets out security standards, business processes for security testing, and incident management and resolution processes for any breach of security.
The Contractor shall comply, and shall procure the compliance of the Contractor Personnel, with the security management policy and plan and the Contractor shall ensure that the security plan produced by the Contractor fully complies with the security policy. 
Both the BCDR and the security management plan will be available to the Authority on request.
[bookmark: _Toc38986545][bookmark: _Toc276465544][bookmark: _Toc69292132]Platform Accessibility Statement
The Contractor will publish an accessibility statement on the Contractor’s publicly available website in relation to this Service and will make best efforts to ensure the Service meets accessibility standards in accordance with the Public Sector Bodies (Websites and Mobile Applications) (No. 2) Accessibility Regulations 2018 and complies with accessibility standards (EN 301 594 / WCAG 2.1 Level AA). Where the Service is only partially compliant with the EN 301 594 / WCAG 2.1 Level AA accessibility standard, the Contractor must publish those areas where it is non-compliant and provide the Authority with a VPAT (Voluntary Product Accessibility Template) on non-compliance issues at the Authority’s request.
[bookmark: _Toc69292133]Staff and Resources
The Contractor shall be fully responsible in every way for all its staff and all consultants (whether part-time or full-time).
The Contractor shall ensure that it complies with all current employment legislation and in particular, does not unlawfully discriminate within the meaning of the Equality Act 2010 (as amended) the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, or any other relevant legislation relating to discrimination in the employment of employees for the purpose of providing the Services.  The Contractor shall take all reasonable steps (at its own expense) to ensure that any employees employed in the provision of the Services do not unlawfully discriminate within the meaning of this clause 27.2 and shall impose on any Sub-Contractor obligations substantially similar to those imposed on the Contractor by this clause 27.2; and
The Contractor shall not discriminate directly or indirectly or by way of victimisation or harassment against any person on racial grounds within the meaning of the Equality Act 2010.
The Contractor shall notify the Authority immediately of any investigation of or proceedings against the Contractor under the 2010 Act and shall cooperate fully and promptly with any requests of the person or body conducting such investigation or proceedings, including allowing access to any documents or data required, attending any meetings and providing any information requested.
The Contractor shall indemnify the Authority against all costs, claims, charges, demands, liabilities, damages, losses and expenses incurred or suffered by the Authority arising out of or in connection with any investigation conducted or any proceedings brought under the 2010 Act due directly or indirectly to any act or omission by the Contractor, its agents, employees or sub-contractors.
The Contractor shall impose on any sub-contractor obligations substantially similar to those imposed on the Contractor by this clause 27.
Where the Authority has notified the Contractor that it intends to tender or retender any services, the Contractor shall on written request and in within twenty (20) operational days of such a request provide the Authority with anonymised details of staff engaged in the provision of such services to be tendered or retendered that may be subject to TUPE.
[bookmark: _Toc69292134]Termination
This Agreement shall terminate in the following circumstances:
[bookmark: _Toc276465545][bookmark: _Toc68193419][bookmark: _Toc69292135]Breach
In the event that either Party fails to observe or perform any of its obligations under this Agreement in any way then the other Party may end this Agreement on thirty (30) days written notice; but
If the breach complained of by a Party in relation to the Service Specification, the SLA and the KPIs, cannot be remedied to the satisfaction of that Party, then this Agreement shall end immediately on the service of such notice on the other Party;
In every other case if the breach complained of is remedied to the satisfaction of a Party within the notice period this Agreement shall not end.
[bookmark: _Toc276465546][bookmark: _Toc68193420][bookmark: _Toc69292136]Repeat of Breach
Either Party reserves the right to end this Agreement immediately by written notice if a Party repeats any breach of this Agreement after receiving a written notice from the other Party warning that repetition of the breach shall or may lead to termination (whether or not the repeated breach is remedied within thirty (30) days);
[bookmark: _Toc276465547][bookmark: _Toc68193421][bookmark: _Toc69292137]Insolvency 
This Agreement shall end immediately if the Contractor goes into liquidation or suffers a receiver or administrator to be appointed to it or to any of its assets or makes a composition with any of its creditors, or is in any other way unable to pay its debts.
[bookmark: _Toc276465548][bookmark: _Toc68193422][bookmark: _Toc69292138]Change of Management Control
The Authority reserves the right to immediately end this Agreement upon any change of the Contractor's management or control within twenty-eight (28) days of the Authority finding out of such change. The Contractor shall promptly notify the Authority of any such change of management or control.
[bookmark: _Toc276465549][bookmark: _Toc68193423][bookmark: _Toc69292139]Unsatisfactory Evaluation of the Services
In the event that the outcome of any evaluation of the Services Party in relation to the Service Specification, the SLA and the KPIs, carried out by the Authority under this Agreement is unsatisfactory the Authority may terminate this Agreement on thirty (30) days' written notice.
In addition to its rights under any other provision of the Agreement the Authority may terminate the Agreement at any time by giving the Contractor three months’ written notice
[bookmark: _Toc68193424][bookmark: _Toc276036475][bookmark: _Toc288733079][bookmark: _Toc289099807][bookmark: _Toc276036472][bookmark: _Toc276465554][bookmark: _Toc69292140]Consequences of Termination		
In the event of the termination or expiry of this Agreement:
the Contractor shall repay forthwith to the Authority any advance payments made by the Authority relating to any Service not performed by the Contractor in accordance with the Agreement;
the Contractor shall provide to the Authority or a replacement Contractor nominated by the Authority any data belonging to the Authority in its possession either in its then current format or in a format nominated by the Authority (in which event the Authority will reimburse the Contractor’s reasonable data conversion expenses), together with all training manuals and other related documentation, and any other information and all copies thereof owned by the Authority;
the Contractor shall cease to use the data belonging to the Authority;
each party shall return all items supplied to it in connection with the Agreement by the other party;
the Contractor shall render reasonable assistance to the Authority, if requested, to the extent necessary to effect an orderly assumption by a replacement Contractor of the Managed Services performed previously by the Contractor hereunder and the Authority shall reimburse the Contractor for such assistance at the rates then prevailing for customers of the Contractor for the same or similar services.
[bookmark: _Toc69292141]Force Majeure
For the purposes of this Agreement the expression ‘Force Majeure’ shall mean any cause affecting the performance by a Party of its obligations arising from acts, events, omissions, happenings or non-happenings beyond their reasonable control including (but without limiting the generality thereof) government regulations, fire, flood, interruption to electricity supply or any disaster or an industrial dispute affecting a third party for which a substitute third party is not reasonably available.  Such cause shall only be considered Force Majeure if it is not attributable to the wilful act, neglect or failure to take reasonable precautions of the Party claiming Force Majeure or its servants, agents or employees.
Neither Party shall in any circumstances be liable to the other for any loss or delay or failure to perform of any kind whatsoever including but not limited to any damages or abatement of charges whether directly or indirectly caused to or incurred by the other Party by reason of any failure or delay in the performance of its obligations hereunder which is due to Force Majeure.
If either of the Parties shall become aware of circumstances of Force Majeure which give rise to or which are likely to give rise to any such failure or delay on its part it shall forthwith notify the other by the most expeditious method then available and shall inform the other of the period which it is estimated that such failure or delay shall continue.
It is expressly agreed that any failure by the Contractor to perform or any delay by any of the Parties in performing their obligations under this Agreement which results from any failure or delay in the performance of their obligations by any person, firm or company with which the Contractor shall have entered into any contract, supply arrangement or sub-contract or otherwise, shall be regarded as a failure or delay due to Force Majeure only in the event that the said person, firm or company shall itself be prevented from or delayed in complying with its obligations under such contract supply arrangement or sub-contract or otherwise as a result of circumstances of Force Majeure.
Subject to clause 11 and 12, for the avoidance of doubt it is hereby expressly declared that the only events which shall afford relief from liability for failure or delay shall be any event qualifying for Force Majeure herein.
[bookmark: _Toc276036496][bookmark: _Toc288733102][bookmark: _Toc289099829][bookmark: _Toc69292142]Escalation procedure
Any dispute that may arise shall follow the following escalation procedure prior to enactment of clause 31, Dispute Resolution Procedure. Where the nominated manager of the Contractor and the Authorities Commissioning Manager are unable to resolve any dispute or breach, the dispute or breach shall be escalated further to senior management within each organisation as described in Annex 1.
[bookmark: _Toc69292143]Dispute Resolution Procedure
[bookmark: _Toc276036497][bookmark: _Toc288733103][bookmark: _Toc289099830][bookmark: _Toc68193428][bookmark: _Toc69292144]Application
Any Dispute shall be resolved in accordance with this Dispute Resolution Procedure.
Nothing in this Dispute Resolution Procedure shall prevent the Parties from seeking from any court of competent jurisdiction an interim order restraining the other Party from doing any act or compelling the other Party to do any act.
Where a Dispute has arisen (and the parties have not resolved the Dispute in accordance with the relevant terms of this Agreement, if applicable) either Party may invoke this procedure by notice in writing to the other ("Procedure Initiation Notice") and shall consult in good faith in an attempt to come to an agreement in respect of the Dispute. The Procedure Initiation Notice may only be given by either the Institute's representative or the Contractor's representative. The receiving Party shall then send a notice in writing in reply ("Counter Notice") confirming receipt of the Procedure Initiation Notice as soon as reasonably practicable (and in any event within two (02) working days of receipt of the Procedure Initiation Notice). The Party representatives shall meet within ten (10) working days of receipt of the Counter Notice and shall attempt to resolve the Dispute within five (05) working days of meeting.
[bookmark: _Toc276036498][bookmark: _Toc288733104][bookmark: _Toc289099831][bookmark: _Toc68193429][bookmark: _Toc69292145]Management Referral
If the Dispute is not resolved between the Party representatives within five (05) working days of meeting pursuant to clause 31.1.3 above, either Party may require by notice in writing ("Management Referral Notice") to the other that the Dispute be referred to the relevant Director of the Institute, the Department of Health and the Managing Director of the Contractor (together "Management") (in either case, if such individuals are unavailable, the Institute or the Contractor (as appropriate) shall nominate in writing to the other an alternative senior officer), both of whom may bring a technical representative to the meeting. These individuals shall meet for discussion within ten (10) working days of service of the Management Referral Notice at a mutually agreed time and place or failing agreement within five (05) working days of the service of the Management Referral Notice at the time and place specified by the Party serving notice provided such place is at a neutral location within England and that the meeting is to take place within normal business hours.
[bookmark: _Toc276036499][bookmark: _Toc288733105][bookmark: _Toc289099832][bookmark: _Toc68193430][bookmark: _Toc69292146]Mediation
If the Dispute is not resolved between the Parties through any of the applicable procedures provided for under clause 31.1 and 30.2, then the Parties shall consider whether to refer the Dispute to mediation and it shall be referred to mediation unless either (a) the Institute considers that the Dispute is not suitable for resolution by mediation or (b) the Contractor does not agree to mediation. The mediation shall be conducted in accordance with the Centre for Effective Dispute Resolution Model Mediation Procedure and the following shall prevail in the event of a conflict with that procedure:
the mediation shall be conducted by a single mediator who shall be appointed by agreement in writing between the Parties or, if the Parties are unable to agree on the identity of the mediator within ten (10) working days of the date of the request that the Dispute be determined by a mediator, or if the mediator appointed is unable or unwilling to act, shall be appointed by the Centre for Effective Dispute Resolution on the application of either Party;
the mediation shall be conducted in a location agreeable to both parties and in the English language;
the mediation shall be conducted in private and without prejudice to the rights of the Parties in any future proceedings; and
the mediation shall be held within thirty (30) working days of the appointment of the mediator pursuant to clause 31.3.1 above.
[bookmark: _Toc276036500][bookmark: _Toc288733106][bookmark: _Toc289099833][bookmark: _Toc68193431][bookmark: _Toc69292147]Litigation
If the Dispute has not been resolved to the satisfaction of both Parties pursuant to the mediation procedure set out in clause 31.3 above; or
if the Institute considers that the Dispute is not suitable for resolution by mediation in accordance with clause 31.3 above; or
if the Contractor does not agree to mediation in accordance with clause 31.3 above; or
if a Procedure Initiation Notice has not been given in accordance with clause 31.1.3 above; or
if in any event the Dispute is not resolved within ninety (90) days after it has arisen, then either Party shall be entitled to issue proceedings and the Courts of England shall have exclusive jurisdiction to hear and determine the Dispute.
[bookmark: _Toc69292148]Agreement Change or Variation
[bookmark: _Ref70994399]Where either Party see a need to make an Agreement Change, the Authority may at any time request such change and the Contractor may at any time recommend such change, provided that each party give the other at least one month’s written notice of any change or addition and provided that either (a) such change or addition can be achieved without need for additional funding; or (b) that the Authority agrees to provide any additional funding reasonably required by the Contractor in respect of such change or addition; or (c) should the change require an adjustment to the approved cost in Annex 3, that such adjustment is agreed by both parties.  The notice shall give details of the variation or addition and the date on which it is to take effect.
Any request for an Agreement Change shall be provided in writing using the form at Annex 7. 
Neither Party shall unreasonably withhold its agreement to any Agreement Change.  For the avoidance of doubt any withholding of agreement by the Authority shall not be considered to be unreasonable where any Agreement Change recommended by the Contractor would or might (in the opinion of the Authority) result in the Contractor’s provision of services failing to conform to the terms of this Agreement or to the Approved Cost being exceeded.
No such variation or addition shall affect the continuation of the Agreement.
Until such time as an Agreement Change is made the Contractor shall, unless otherwise agreed in writing, continue to provide the services pursuant to the Agreement as if the request or recommendation had not been made.
Any discussions which may take place between the Parties in connection with a request or recommendation before the authorisation of a resultant Agreement Change shall be without prejudice to the rights of either Party.
Discussion between the Parties concerning an Agreement Change shall result in one of the following:
no action being taken; or
the request to make an Agreement Change by the Authority being implemented; or
the recommendation to make an Agreement Change by the Contractor being implemented.
Subject to clause 32.7, this Agreement cannot be varied except in writing and signed by the lawful representatives of both Parties.
[bookmark: _Toc276036467][bookmark: _Toc276465540][bookmark: _Toc69292149]Procurement Transparency 
The Contractor acknowledges that this Agreement and any tender documentation that forms part of this Agreement will be published in its entirety in order to comply with the UK governments Transparency Agenda. Limited redactions may be made before publication in order to comply with existing law and for the protection of national security.
Subject to 32.1, 32.3 and 32.4 the Contractor must notify the Authority of any sections of the tender documentation and/or this Agreement that they regard as Commercial in Confidence or subject to the non-disclosure clauses of the FOIA or DPA. Any such request must provide a clear justification for the proposed redaction. 
The total value (bottom line) of the agreement is required to be published under current EU regulations and the UK governments Transparency Agenda. 
The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA, the content of this Agreement is not Confidential Information. The Authority shall be responsible for determining in its absolute discretion whether any of the content of the Agreement is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA.  
Notwithstanding any other term of this Agreement, the Contractor hereby gives his consent for the Authority to publish the Agreement in its entirety, including from time to time agreed changes to the Agreement, to the general public.  And agrees to the public re-use of the documents provided that such reuse cites the source and do not misuse or deliberately mislead.
Both Parties shall take reasonable steps to ensure that their servants, employees, agents, sub-Contractors, Contractors, professional advisors and consultants comply with this clause 32.
[bookmark: _Toc276465541][bookmark: _Toc69292150]Gifts and Payments of Commission
The Contractor shall not offer or give to any member of staff of the Authority or a member of their family any gift or consideration of any kind (including the payment of commission) as an inducement or reward for doing something or not doing something or for having done something or having not done something in relation to the obtaining of or execution of this Agreement or any Agreement with the Authority.  This prohibition specifically includes the payment of any fee or other consideration for any work in respect of or in connection with the Services carried out by a member of staff of the Authority to that member of staff or to a member of their family.
Any breach of this condition by the Contractor or anyone employed by the Contractor (with or without the knowledge of the Contractor) or the commission of any offence under the Bribery Act 2010 shall entitle the Authority to terminate this Agreement immediately and/or to recover from the Contractor any payment made to the Contractor.
[bookmark: _Toc69292151]Transfer of Undertakings (Protection of Employment) TUPE
The Parties recognise that the Transfer of Undertakings (Protection of Employment) Regulations 2006 SI 2006 No 246 may apply in respect of the future next award of the Agreement and that The Contractor shall comply with the requirements of those Regulations. 
Subject to clause 35.1.2, any provisions relating to the transfer of personnel which results from the transition of responsibility for the Services and/or to which TUPE shall apply, shall be specified as part of the transition and in the Exit Plan, subject to clause 9.2.1. The parties shall be responsible for the fulfilment of obligations in respect of such personnel which result from such transfer and which may be specified the Exit Plan, for obligations of the Contractor and for obligations of the Authority.
The Contractor shall indemnify the Authority (and any replacement contractor) against all losses arising on or after the expiry or termination of all or any part of this Contract out of or in connection with or in respect of the actions or omissions of the Contractor (or its subcontractors) with regard to the employment or termination of employment of any person, including but not limited to; breach of contract, loss of office, unfair dismissal, redundancy, loss of earnings or otherwise (and all damages, penalties, awards, legal costs, expenses and any other liabilities incurred by the Authority), by the Contractor (or subcontractor) before the date of transfer and who has (or would have) transferred to the Authority (or any replacement contractor) pursuant to TUPE (save to the extent that such losses arise out of or are a result of the actions or omissions of the Authority or replacement contractor). 
[bookmark: _Toc69292152]Miscellaneous 
It is further agreed between the Parties:
[bookmark: _Toc68193438][bookmark: _Toc69292153]Assignment		
The Contractor shall not assign, novate, sub-contract or otherwise dispose of the Agreement or any part thereof or the benefit or advantage of the Agreement or any part thereof without previous consent in writing of the Authority. 
The Authority shall have the right to assign, novate, sub-contract or otherwise dispose of its rights and obligations under the Agreement. The Authority may without the Contractor's consent and at any time assign all of its rights under the Agreement and the Contractor hereby consents to the novation of those rights and obligations. The Contractor irrevocably appoints the Authority as its agent for the execution of each Deed of Novation.
[bookmark: _Toc68193439][bookmark: _Toc69292154]Waiver
No waiver or delay in acting upon or by the Authority of any of the requirements of this Agreement shall release the Contractor from full performance of its remaining obligations in this Agreement.
[bookmark: _Toc68193440][bookmark: _Toc69292155]Public Reputation of the Parties
Both Parties recognise the other Party's public reputation and legal responsibilities.   Each Party shall use all reasonable endeavours not to harm or compromise these.
[bookmark: _Toc276465552][bookmark: _Toc68193441][bookmark: _Toc69292156]Whole Agreement
The Parties acknowledge that this Agreement contains the whole Agreement between the Parties and supersedes all previous agreements whether express or implied.
[bookmark: _Toc68193442][bookmark: _Toc69292157]Governing Law
This Agreement shall be governed in all respects by English Law.

[bookmark: _Toc276465555][bookmark: _Toc69292158]Agreement Signatures
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 This Agreement is not valid until all Signatures have been completed.

	


[bookmark: _Toc276465556][bookmark: _Toc69230952]
ANNEX 1
[bookmark: _Toc276036506][bookmark: _Toc276465557][bookmark: _Toc69230953]The Services Specification
[bookmark: introduction][bookmark: _Toc68182229][bookmark: _Toc68182263][bookmark: _Toc68630794][bookmark: _Toc69230954]1.1 The Services Specification
To be completed post contract award with the winning bidder.

[bookmark: _Toc68182230][bookmark: _Toc68182264][bookmark: _Toc68630795][bookmark: _Toc69230955]2.1 Escalation
To be completed post contract award with the winning bidder.

	The Contractors escalation contacts:

	Name
	Title
	Email address

	TBC
	TBC
	TBC

	TBC
	TBC
	TBC

	The Authority’s escalation contacts:

	Name
	Title
	Email address

	Mark Salmon
	Programme Director
	Mark.Salmon@nice.org.uk



[bookmark: _Toc276465558]

[bookmark: _Toc69230956][bookmark: _Toc276036508]ANNEX 2 
[bookmark: _Toc69230957]Service Level Agreement, Key Performance Indicators (KPI) and Reporting
[bookmark: _Toc68182267][bookmark: _Toc68630798][bookmark: _Toc69230958]2.1 Service Levels and Key Performance Indicators
To be completed post contract award with the winning bidder.

[bookmark: _Toc324435204][bookmark: _Toc68182268][bookmark: _Toc68630799][bookmark: _Toc69230959]2.2	Quarterly Reporting 
The Contractor shall provide the information as required in clause 21.3 and Annex 2 – 2.1 and Annex 2 – 2.2, quarterly to the Authority. 

[bookmark: _Toc276465562][bookmark: _Toc314501420]

[bookmark: _Toc69230960]ANNEX 3
[bookmark: _Toc276036512][bookmark: _Toc276465563][bookmark: _Toc69230961]Payment Schedule
The Contractor will invoice NICE quarterly in arrears according to the schedule below. 
To be completed post contract award with the winning bidder.

	Implementation Payment Schedule

	Amount of Funding
	Financial Year 1
	Date(s) for Submission of Invoice(s)

	
	
	
	

	
	
	
	

	Total 
	
	
	

	VAT (at prevailing rate)
	
	
	

	Year 1 Total
	
	
	

	Live Service Payment Schedule

	Amount of Funding
	Financial Year 2
	Date(s) for Submission of Invoice(s)

	1st Quarter
	
	
	

	2nd Quarter
	
	
	

	3rd Quarter
	
	
	

	4th Quarter
	
	
	

	Total 
	
	
	

	VAT (at prevailing rate)
	
	
	

	Year 2 Total
	
	
	

	
	
	

	Amount of Funding
	Financial Year 3
	Date(s) for Submission of Invoice(s)

	1st Quarter
	
	
	

	2nd Quarter
	
	
	

	3rd Quarter
	
	
	

	4th Quarter
	
	2023/24
	1 May 2024

	Total 
	
	
	

	VAT (at prevailing rate)
	
	
	

	Year 3 Total
	
	
	

	
	
	

	Amount of Funding
	Financial Year 4
	Date(s) for Submission of Invoice(s)

	1st Quarter
	
	
	

	2nd Quarter
	
	
	

	3rd Quarter
	
	
	

	4th Quarter
	
	
	

	Total 
	
	
	

	VAT (at prevailing rate)
	
	
	

	Year 4 Total
	
	
	

	
	
	



	AGREEMENT TOTAL (3yrs 6mths) ex VAT
	
	
	



[bookmark: _Toc272854193][bookmark: _Toc272939235][bookmark: _Toc273539168][bookmark: _Toc273545796][bookmark: _Toc276036513][bookmark: _Toc276465564]

[bookmark: _Toc69230962][bookmark: _Toc276036514]ANNEX 4
Implementation and Transition, Acceptance and Liquidated Damages
[bookmark: _Toc69230963]4.1	Implementation and Transition
[bookmark: _Hlk67650829][bookmark: _Hlk67650148]A fully detailed service implementation project plan must be agreed by both parties no later than 20 working days after contract commencement date. The plan shall detail the key tasks, milestones, assurance points, dates and dependencies for all phases on the plan. 
The implementation of the Services must be fully completed no later than 31st March 2022. Should the plan not be completed by the 31st April 2022, clause 13 (Liquidated Damages) shall become effective.
The final agreed project plan will form Annex 4 of this contract and shall be governed by the Variation to Agreement process.
The Contracting Authority at its sole discretion reserves the right to grant additional extension times to the Contractor therefore waiving any potential Liquidated Damages. This clause shall only be invoked by the Contracting Authority.
The Contractor will provide appropriate documentation of any interfaces or APIs provided as part of the Services in order for the Authority to perform Acceptance Testing, as defined in this Annex 4, and to integrate with the live Services where required.
The Contractor will provide reasonable direct access to technical resource for members of the Authority for the purpose of resolving technical issues encountered during the Acceptance Testing phase(s). 
[bookmark: _Toc68182273][bookmark: _Toc68630804][bookmark: _Toc69230964]4.2	Implementation and Transition Milestones and Project Plan
[bookmark: _Toc68182240][bookmark: _Toc68182274]To be completed post contract award with the winning bidder.
[bookmark: _Toc68182275][bookmark: _Toc68630805][bookmark: _Toc69230965]4.3	Acceptance
The implementation of the Services will be delivered through a series of phases, milestones and deliverables to be detailed in the service implementation project plan and agreed with the Authority no later than 20 working days after contract commencement date. 
Acceptance criteria specified in Annex 4a are to be defined by the Contractor and agreed by both parties no later than 60 working days after contract commencement date.
The Contractor will fully test the Services against the agreed acceptance criteria and share the Testing reports with the Authority. 
The Contractor will provide a test environment for the Authority to perform Acceptance Tests of the Services against the acceptance criteria. The Contractor will ensure that planned deliverables are deployed to the Contractor’s test environment, and the Services or features are in a good state for Testing, on or before the Planned Acceptance Dates, subject to clauses 10, 11 and 12.
[bookmark: _Hlk67987167]Any issues identified in the Acceptance Test performed by the Authority against the acceptance criteria will be rated by the Authority against the following defect Priority Levels:
	Priority 1
	Critical defect, Services would be unusable or unavailable, no work around available or workaround unacceptable.

	Priority 2 
	Serious defect, one or more key functions would be unusable or unavailable, no work around immediately available or workaround has high operational/User impact

	Priority 3
	Medium level defect with acceptable workaround available

	Priority 4
	Low level defect.


A release would be deemed acceptable on its due date as long as the defect levels are at or below:
· Zero non-compliances with agreed scope (i.e. release is feature complete)
· Zero unfixed Priority 1 defects
· Less than 3 Priority 2 defects with agreed resolution timeline
· Less than 10 Priority 3 defects with agreed resolution timeline
· Less than 20 Priority 4 defects with agreed resolution timeline.
[bookmark: _Toc68182276][bookmark: _Toc68630806][bookmark: _Toc69230966]4.4	Phase Deliverable Definitions and Acceptance Criteria
It is agreed that the phased deliverable definitions and acceptance criteria (Annex 4a under a separate document) represent the shared understanding of the Contracting Authority and the Contractor at the date where both parties sign this agreement.
For avoidance of doubt, this document shall be refined through the implementation of the Services with an up to date and maintained version of these deliverables managed under formal change control, the final agreed Annex 4a between both parties, shall be managed under Variation to Agreement.
[bookmark: _Toc68182277][bookmark: _Toc68630807][bookmark: _Toc69230967]4.5	Mobilization
The mobilization activities for the project will include a number of workshops and meetings between the Contractor and the Contracting Authority. The workshops and meetings shall clarify and refine the contents of each planned phase. The number of meetings and workshops will be reasonable, taking into account that the Contractor tendered for the contract on a fixed price basis. Meetings and workshops will be virtual (conducted on a remote basis) wherever possible.
The mobilization stage will include detailed planning and risk assessment activities performed by the Contractor and agreed with the Contracting Authority as which will document:
· Project release phase plan
· Specific scope of contents of each Releases
· RAID analysis of releases
· Requirements workshop dates for each release
· Development start dates for each work stream
· Testing start dates for each work stream
· Acceptance Test start dates for each work stream
· Go Live dates for each release
· Liquidated Damages dates as appropriate.

[bookmark: _Toc68182278][bookmark: _Toc68630808][bookmark: _Toc69230968]4.6	Authority’s Obligations 
Respond and action any instructions, decisions, information and access in a timely fashion and as reasonably requested by the Contractor. 
Provide a central point of contact who will be available for fortnightly checkpoint meetings and contactable throughout the project duration. 
Provide a named resource with appropriate authority who can authorise change requests in acceptable timescales that is able to:
· Agree and signoff progressing to the next phase of the project
· Review and agree timescales and Acceptance Criteria for each phase
· Perform Acceptance Tests on the dates agreed
· Discuss, review and agree all KPIs and SLAs
· Discuss and agree how contacting the Contractors technical support will work throughout the contract. 
The above personnel are listed in 4.7 of this Annex 4.
[bookmark: _Toc68182279][bookmark: _Toc68630809][bookmark: _Toc69230969]4.7	Implementation Key Personnel and Communication
Any communication, enquiry or complaint in relation to the implementation of the Services as detailed in Annex 1 and 3 shall be managed between the following Key personnel. For the avoidance of doubt all other enquiries or complaint in regard to the existing AIMS service shall go through the Contractors Help Desk.

The Contractors Key personnel
Contract Management:

Technical:

The Authorities Key Personnel
Contract Management:
Carrie Thomson		Senior Service Development Manager, SEA Directorate

Technical: 			TBC post contract award

[bookmark: _Toc68182280][bookmark: _Toc68630810]

[bookmark: _Toc69230970]4.8	Liquidated Damages 
The following liquidated damages shall apply subject to clause 13.

[image: ]



[bookmark: _Toc69230971]ANNEX 4a
[bookmark: _Toc69230972]Acceptance Criteria
[bookmark: _Hlk67641946]The acceptance criteria are to be defined by the Contractor and agreed by both parties no later than 60 working days after contract commencement date.
To be completed post contract award with the winning bidder.



[bookmark: _Toc69230973]ANNEX 5
[bookmark: _Toc69230974]Sub-contractors
To be completed post contract award with the winning bidder.


[bookmark: _Toc69230975]ANNEX 6
[bookmark: _Toc69230976]Contractors and Third Party Hardware and Software
To be completed post contract award with the winning bidder.





[bookmark: _MON_1394978666][bookmark: _MON_1394978679]
[bookmark: _Toc69230978]ANNEX 7 
[bookmark: _Toc276036516][bookmark: _Toc69230979][bookmark: _Toc272854196][bookmark: _Toc272939238][bookmark: _Toc273539171][bookmark: _Toc273545799]Variation to Agreement 
Annex 7 to Agreement between the Contracting Authority (NICE) and the Contractor of Access and Identity Management Service on the xx Day of xx 20xx (“the Agreement”).
For the purposes of this Variation to Contract:
	NICE’s Commissioning Manager
	means the individual from time to time appointed by the NICE and notified to the Contractor in writing responsible for the co-ordination of the development specified below;



This Variation Agreement pertains to the Access and Identity Management Service (the “Services and Supply”) to be undertaken by the Contractor and is agreed by the Contractor and NICE as a current addition to Annex 1 of the Agreement (The Services Specification).
The Development Services and Supply will:
be developed by the Contractor in compliance with the specifications contained in this Variation, and
be developed and delivered in accordance with the terms and conditions of the Agreement.
This Development Services and Supply consists of:
· xx

To be completed
· xx

[bookmark: _Toc314501929][bookmark: _Toc68182258][bookmark: _Toc68182292][bookmark: _Toc68630822][bookmark: _Toc69230980]Milestones 
	Due Date
	Milestone


	
	

	
	

	
	


[bookmark: _Toc103154441]
The Milestones for deliverables which are required by the NICE are detailed in this Variation.  
The Contractor shall be deemed to have completed a Milestone by the Due Date notwithstanding any delay beyond the Due Date if such delay would not have occurred but for any act or omission of the NICE, anything done or omitted to be done on the NICE’s instructions or any other act or omission of a third party which was beyond the reasonable control of the Contractor (for the avoidance of doubt such third parties do not include the Contractor’s sub-Contractors,). 

The Scope and this Variation may only be varied with the prior written agreement of the NICE, such agreement (if given) not to be unreasonably delayed.
Terms defined in the Agreement shall bear the same meanings in this Variation of Contract, unless otherwise stated, or the context otherwise requires.


	
______________________________
Signature on behalf of the Contractor
Name 

Title

Date
	
______________________________
Signature on behalf of the NICE
Name 

Title

Date





[bookmark: _Toc69230981]ANNEX 8
[bookmark: _Toc69230982]Data Protection 

	Subject matter of the processing
	[GUIDANCE NOTE – DELETE before sending to supplier.
This should be a high level, short description of what the processing is about – for example a particular type of health screening]

	Duration of the processing

	[GUIDANCE NOTE – DELETE before sending to supplier.
Clearly set out the duration of the processing including date. This will normally be the same as the contract duration]

	Purposes of the processing
	[GUIDANCE NOTE – DELETE before sending to supplier.
Cover all intended purposes – for example, health assessment, statutory obligation etc.]

	Nature of the processing
	[GUIDANCE NOTE – DELETE before sending to supplier.
This has a wide meaning and includes collection, storage, use dissemination etc.]

	Type of Personal Data
	[GUIDANCE NOTE – DELETE before sending to supplier.
Examples include name, address, date of birth, NI number, telephone number, images, biometric data etc.]

	Categories of Data Subject
	[GUIDANCE NOTE – DELETE before sending to supplier.
Examples includes patients, staff, members of the public etc.]

	Plan for return and destruction of the data once the processing is complete
	[GUIDANCE NOTE – DELETE before sending to supplier.
Unless there is a statutory obligation to preserve the data]
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image1.png
Daily Rate Actual
Post FTE Daily Rate Project Costs per
|day
pProgramme Director 0] £684] £68.44|
|Commissioning (Programme) Manager 03 £356| £106.68|
[service Manager 03] o) £155.68|
[service Delivery Management 0] a1 £41.94]
Head of Software Engineering 0] €442 £44.21]
Business Analyst 0] a1 £41.94]
[web Ops Engineer 0] £41 £34.09)
Lead Developer 03] £378] £189.16]
[Technical Tester 03] o) £155.68|
Indirect Costs 30% £251.35|
[Total Daily Costs £1,089.17)
[Maximum Damages for
contract value per Year |Contract Length [Total Contract Value |IL Damages @16.5%
|2x 30 days periods
£275,000) 3years £825,000) 0.165] £136,125]





