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PROJECT PARTNERING AGREEMENT:


COMMENCEMENT AGREEMENT 


	Establishment:
	HMP Wellingborough



	Project: 
	Prison Estates Transformation Programme

	BPRN:
	609/17/3514




PROJECT PARTNERING AGREEMENT:

COMMENCEMENT AGREEMENT 

in relation to

the Prison Estates Transformation Programme
Redacted

PPC2000 (Amended 2008)

FORM OF COMMENCEMENT AGREEMENT

The Partnering Team members as named below, in accordance with and subject to the terms of an ACA Standard Form of Contract for Project Partnering: PPC2000 (amended 2008) (as amended) dated 19 February 2018 (as later amended and restated on 23 October 2018) (the "Partnering Contract") made between the Partnering Team members in relation to:

Project:
The design and construction of a new build resettlement male prison at Wellingborough, Northamptonshire as part of the Client's "Prison Estates Transformation Programme" (as more particularly described in this Commencement Agreement).
Site: 
Former HMP Wellingborough, Millers Park, Wellingborough, NN8 2NH (as more particularly described in this Commencement Agreement),
hereby agree under this Commencement Agreement that:

1 
words and expressions used in this Commencement Agreement shall have the same meanings as given to them in the Partnering Contract unless otherwise specified;
2 
to the best of their knowledge, the Project is ready to commence at the Site; and
3 
the following detail shall apply by reference to the terms and conditions of the Partnering Terms (and any clauses of the Partnering Terms referred to herein):

	Reference in Partnering Terms
	

	
	PART A – GENERAL

	General


	The Project is:

●
the design and construction of a new build resettlement male prison at the site formally known as HMP Wellingborough (as more particularly described in the Project Brief or otherwise in the Partnering Documents).

	
	The Site is:

●
Former HMP Wellingborough, Millers Park, Wellingborough, NN8 2NH (as more particularly described in the Project Brief or otherwise in the Partnering Documents).

	
	In relation to this Project:

	
	The Client Representative is:

●
Mace Limited (as more particularly described in the Project Partnering Agreement).

	
	The Core Group is:

●
as set out and referred to in the Project Partnering Agreement and the Partnering Contract (save that Lynda Rawsthorne has replaced Tony Fletcher for the Client and Alfie Heyland and David Rumsey shall be added for the Client Representative).

	
	The Partnering Team is:

●
as set out and referred to in the Project Partnering Agreement and the Partnering Contract (save that Jim Brooks has replaced Alfie Heyland for the Client Representative).

	
	The Design Team is:

●
the Constructor and any parties that join the Partnering Contract as "Design Team" members through a Joining Agreement from time to time.

	
	The Specialists are (if known):

Client Specialists

Constructor Specialists
(not as Partnering Team members)
Constructor's Preferred Specialists

(not as Partnering Team members)
None

Architect and Mechanical, Electrical, Public Health Engineer – Pick Everard (a partnership)
As set out at Appendix I of the Project Proposals.
Structural Engineer: Ancillary Building and Site-Wide Civil Engineering Works – Ove Arup & Partners Limited

Structural Engineer: House Blocks and Precast Concrete Works – Curtins Consulting Limited



	
	The Interested Parties are:

●
as set out and referred to in the Project Partnering Agreement and the Partnering Contract (and as otherwise referred to in the "Project Execution Plan" set out at Appendix A2 of the Project Brief, including any future Operator.

	
	The Risk Register is set out at:

●
Appendix B5 of the Project Brief.

	
	The Profit is set out:

●
in the Price Framework.

	
	The Central Office Overheads are set out:

●
in the Price Framework.

	
	PART B – PARTICULARS

	Appendix 1 – Client's Consents
	The Consents which the Client shall be responsible for obtaining and/or maintaining in connection with the Project (as the "Client's Consents") shall be as follows:

●
as set out at Appendix D9 of the Project Brief,

provided always that unless a Consent is expressly stated as being a "Client's Consent" in this Commencement Agreement, the Constructor acknowledges and agrees that it shall be solely responsible for obtaining and/or maintaining such Consent(s) in connection with the Project.

	Appendix 1 – Price Framework Supplemental Rules
	The Price Framework Supplemental Rules are set out at section C1.4 of the Price Framework with the heading "Price Framework Supplemental Rules".

	Clause 3.2
	The Communications Protocol is set out at in the "Project Execution Plan" set out at Appendix A2 of the Project Brief (as may be updated from time to time in writing by the Client Representative).

	Clause 2.6A
	The Schedule of Derogations is set out at Appendix B2 of the Project Brief of this Commencement Agreement. 

	Clause 5A
	The Constructor's Key Personnel are:

●
xxxxxxxxxxxxxxxx; 
●
xxxxxxxxxxxxxxxxxxxxxx; and
●
xxxxxxxxxxxxxxxxxxxxxxxxxxxxx.

	Clause 6.2
	The Project Timetable is set out at:

●
Appendix G of Annexure A of this Commencement Agreement.

	Clause 6.2
	The Date of Possession is:

●
16 May 2019.

	Clause 6.2
	The Date for Completion is:

●
17 September 2021.

	Clause 6.3 if applicable
	Sections are not used in respect of the Project.

	Clauses 6.4
	The Constructor shall have non-exclusive possession of the Site only.

	Clauses 6.4


	The following constraints on possession of and/or access to the Site shall apply:

●
not applicable, save as in relation to the agreed interfacing between the Constructor and the Enabling Works Constructor in respect of the Enabling Works, as more particularly described in Appendix E21 of the Project Brief and as shown on the Project Timetable in Appendix G of Annexure A of this Commencement Agreement.

	Clauses 6.4


	The arrangements for deferred and/or interrupted possession of the Site are as follows:

●
not applicable, save as in relation to the agreed interfacing between the Constructor and the Enabling Works Constructor in respect of the Enabling Works, as more particularly described in Appendix E21 of the Project Brief and as shown on the Project Timetable in Appendix G of Annexure A of this Commencement Agreement.

	Clause 6C
	The Operator Interface Requirements are set out in the document entitled "Operator Interface Requirements" and as set out at Appendix M1 of the Project Brief (as may be updated and agreed between the parties in writing from time to time and instructed by way of a Change).

	Clause 7.1
	The Principal Designer on this Project is the Constructor (or any successor appointed by the Client from time to time).

	Clause 7.1
	The "principal contractor" on this Project is the Constructor (or any successor appointed by the Client from time to time).

	Clause 7.1
	The Construction Phase Plan is set out at:

●
Appendix G of the Project Proposals.

	Clause 8
	The Project Brief is set out at:

●
Annexure B of this Commencement Agreement (and, for the avoidance of doubt, the Partnering Team members acknowledge and agree that the "Project Execution Plan" (as annexed to this Commencement Agreement) forms part of and is incorporated into the Project Brief and that the Project Brief shall be construed accordingly).

	Clause 8
	The Project Proposals are set out at:

●
Annexure C of this Commencement Agreement.

	Clause 12
	The Agreed Maximum Price is:

●
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx only (£xxxxxxxxxx).

	Clause 12
	The Price Framework is set out at:

●
Annexure D of this Commencement Agreement.

	Clause 13.2


	The shared savings arrangements, shared added value and pain / gain incentives, Targets and/or KPIs as between the Partnering Team members in respect of the Project are:

●
KPIs are located at Appendix K of Annexure A of this Commencement Agreement.

	Clause 13.3


	The Incentives that link payment to achievement of the Date for Completion or any Targets are:
●
not applicable.

	Clause 15.4 and clause 20.5
	The Off-Site Materials Requirements are set out at the section of the Price Framework Supplemental Rules with the heading "Off-Site Materials".

	Clause 18A
	The Relevant Package Schedule is set out at Appendix O of the Project Brief.

	Clause 18.2
	The risk sharing arrangements in relation to this Project (if any) are set out at:

●
not applicable.

	Clause 18.3(iii)


	The third party consents (if any) entitling a claim for an extension of time are as follows:

●
the Client's Consents only.

	Clause 18.3(xvi), clause 18.5 and clause 18.6 (as the context permits)
	The additional events (if any) entitling a claim for an extension of time and the adjusted extensions of time (as the context permits) entitling a claim for additional Site Overheads and/or unavoidable work and/or expenditure are as follows:

●
Prison Industries event – In respect of the cell "whitewood" furniture and Houseblock operator and reception desks to be situated at each floor of each houseblock, care and separation unit (CASU) and the entrance resource hub to be supplied by "Prison Industries" (as identified in the document entitled "Room Data Sheets" and "Operator Interface Documents" set out at Appendix M1 of the Project Brief), a delay caused by:

i
a failure by Prison Industries to deliver such goods and/or materials to the Site by the relevant date(s) identified on the Project Timetable and/or in the volumes specified in the "Room Data Sheets" set out at Appendix C of the Project Proposals and/or

ii
(once delivered) the quality of such goods and/or materials not materially complying with the codes and standards identified in the Project Brief and Project Proposals and/or any other requirements of the Partnering Contract that expressly relate to the same.
●
Security Aspects Letter event – A delay caused by a failure by the Client to adhere to any agreed security approval periods in respect of the Constructor's personnel (including all persons employed and/or engaged by the Constructor (at any tier) and/or any Specialist appointed by the Constructor in connection with the Project) access to the Site as expressly specified in the "Security Aspects Letter" (set out at Appendix G of the Project Brief), provided that the Constructor has first given the Client not less than five (5) Working Days' notice of such default, with any such failure being dealt with exclusively by this provision and not by clause 18.3(i).

●
FF&E event – In respect of any free issue materials to be provided by the Client under the category of "FFE Group 2" in Appendix M1 of the Project Brief, a delay caused by:

i
a failure by the Client and/or Client Persons to deliver such goods and/or materials to the Site by the relevant date(s) identified on or reasonably inferable from the Project Timetable and/or in the volumes specified in the Room Data Sheets in the Project Proposals; and/or
ii
the goods and/or materials having, upon their delivery to the Site, any damage, faults and/or defects and/or are delivered without reasonable protective covering, provided that the Constructor has first complied with the inspection and notification requirements in respect of such free issue materials (as specified in the Project Brief) within the timescales referred to therein and the Client has failed to remedy the same within the timescale specified in the Project Brief.
●
Client Consent event – A delay in the Client obtaining a Client Consent by the date assigned to such Client Consent in the Project Timetable.

●
Technical standards event – If, after the date of the Commencement Agreement, there is a change in any "Technical Standards" that are expressly defined and identified as such in the Project Brief that necessitate a change to the design of the Project.

●
Booth Drive Car Park event – If, after the date of the Commencement Agreement, there is a delay in the receipt of any Relevant Consent of the local authority with jurisdiction over the Project in respect of the design and construction of the Booth Drive Car Park (by reference to its Original Volume) beyond the date identified as such in the Project Timetable and the Constructor has used all reasonable endeavours to liaise with and otherwise facilitate the issue of such Relevant Consent (with the terms "Booth Drive Car Park" and "Original Volume" having the meaning ascribed to them in the Price Framework Supplemental Rules);

●
Enabling Works Contract event – (Subject to clause 18.3A and notwithstanding clause 18.3(i) and clause 18.3(xi)) where the "Date for Completion" (as defined in the Enabling Works Contract) for the Enabling Works is adjusted pursuant to and in accordance with the terms and conditions of the Enabling Works Contract and the adjustment causes a delay that adversely and directly impacts the ability of the Constructor to carry out and complete the Project in accordance with the Project Timetable, provided that the Constructor has given Early Warning of such actual or potential delay in accordance with clause 3.7 not more than ten (10) Working Days after becoming (or the date on which the Constructor ought reasonably to have been) aware of the same; and

●
Site conditions event – A delay caused by an event provided for in clause 18.9(ii) (subject always to the provisions of clause 18.9).

	Clause 18.9
	The Client Surveys are set out at:

●
Appendix E of the Project Brief.

	Clause 18.9
	The Constructor Surveys are set out at:

●
Appendix E of the Project Brief.

	Clause 19.1
	Insurance of the Project and the Site by:

●
the Constructor.

	
	Type / basis of cover:

●
"All risks" of physical loss, destruction or damage to the works executed or in the course of execution for the purposes of the Project and all goods, materials and equipment on the Site or paid for pursuant to clause 20 of the Partnering Terms during the period of insurance from any cause whatsoever (including whilst in transit (other than by sea or air) or in storage, unless otherwise excluded) and covering physical loss, destruction and/or damage to the works and/or the Project caused by terrorism.

	
	In the joint names of:

●
the Client and the Constructor.

	
	With waiver of rights of subrogation in favour of:

●
the Client.

	
	With the following percentage addition for fees:

●
fifteen per cent (15%) (for the avoidance of doubt, this percentage addition for fees is deemed under the relevant insurance policy to be included within the restatement value).

	Clause 19.1
	Insurance (if any) of third party property damage by:

●
the Constructor.

	
	In the following amount:

●
xxxxxxxxxxx (£xxxxxxxxxx).

	Clause 19.5 if applicable 

 
	Environmental Risk Insurance by:

●
the Constructor – in the sum of xxxxxxxx pounds (£xxxxxxxx) in respect of any one occurrence, the number of occurrences being unlimited in any policy period but not less that xxxxxxxxxxx pounds (£xxxxxxx) in the aggregate during the policy period, the policy period not to exceed three years. 

This policy is to provide an indemnity to the Constructor as the insured in respect of all sums that the Constructor may become legally liable to pay consequent to a pollution incident and/or action by a relevant authority (including but not limited to a Statutory Authority, the Environment Agency and/or any judicial authority) or a third party, including the Client, happening during the policy period.  A pollution incident relates to either pollution in existence at the Date of Possession disturbed or in some way aggravated, released or made worse by the Constructor or pollution caused by the Constructor in connection with the execution of the works for the purposes of the Project subsequent to the commencement of the relevant works. Indemnity to include clean-up costs (on site and off site) and legal costs. Cover to be in place from the Date of Possession until the Completion Date (the policy period not to exceed three (3) years).

	Clause 19.6 if applicable 


	Latent Defects Insurance:

●
is not applicable.

	Clause 19.7 if applicable 


	Whole Project Insurance:

●
is not applicable.

	Clause 19.9 if applicable
	The amounts and forms of any advance payment guarantee and/or performance bond and/or parent company guarantee are as follows:

●
a parent company guarantee in the form set out at Appendix J of the Project Brief. 

	Clause 20.15 and 21.4A
	The Retention Percentage is a sum equal to xxxxxxxxxxx (xxx%) of all sums due to the Constructor under the Partnering Contract.

	Clause 21.4B
	The form of Retention Bond is set out at Appendix N of the Project Brief.

	Clause 21.4B
	The required value of the Retention Bond:

(
for the period commencing on the date of the Retention Bond until the date immediately preceding the date on which Project Completion occurs (as determined pursuant to clause 21.2), is the sum of xxxxxxxxxxxxxxxx (£xxxxxxxx); and

(
for the period commencing on the date of Project Completion until the Retention Bond Expiry Date, the sum of £xxxxxxxxxxx."

	Clause 21.4B
	The Default Retention Amount means a sum equivalent to xxxxxxxxxxx of:

(
all sums paid (or due) to the Constructor by the Client as at the relevant date of the default by the Constructor under clause 21.4B.4 and/or clause 21.4B.5; and 

(
any further sums that become payable to the Constructor by the Client after the relevant date of the default by the Constructor under clause 21.4B.4 and/or clause 21.4B.5.

	Clause 21.4B
	The Retention Bond Longstop Date means the date falling fifteen (15) months after the date of Project Completion.

	Clause 20A
	A Project Bank Account will be used, the details of which are as follows:

●
xxxxxxxxxxxxxxx;

●
the Named Suppliers as at the date of this Commencement Agreement are; xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx; and
●
the Trust Deed is set out at Appendix P of Annexure A of this Commencement Agreement; and

●
the Joining Deed is set out at Appendix P of Annexure A of this Commencement Agreement.

	Clause 21.4
	The Defects Liability Period shall be as stated in the Project Partnering Agreement.

	Clause 21.4
	The time limits for rectification of defects shall be as stated in the Project Partnering Agreement.

	Clause 21.7
	The rate of liquidated damages applicable to this Project are as follows:

●
under clause 21.7(i)(a) – xxxxxxxxxxxxx (£xxxxxxxx) a week or pro rata per part thereof; and

●
under clause 21.7(i)(b) – xxxxxxxxxxxxxxxxxxxxxxxx (£xxxxxxxx) a week or pro rata per part thereof.

	Clause 21A
	The Third Party Agreements are:

●
an agreement between (1) the Client; and (2) Anglian Water Services Limited in relation to the diversion of public sewer works at the Site (as a section 185 agreement for the purposes of the Water Industry Act 1991) dated 20 March 2019, a copy of which is set out at Appendix D5 of the Project Brief (and the Client and the Constructor acknowledge and agree that the scope of the Project does not include any works to be carried out by the Constructor in respect of this agreement).

	Clause 21.8
	The Permitted Post-Completion Works are as set out at Appendix B7 of the Project Brief.

	Clause 21.8
	The Permitted Post-Completion Works Period is the period identified as such in the Project Timetable.  The Constructor acknowledges and agrees that, save for the commencement of this period, as so stated in the Project Timetable as at the date of this Commencement Agreement, being subject to change by reference to the final date of Project Completion, the actual duration of this period will not be subject to change (save as expressly agreed in writing by the Client or pursuant to clause 21.8(vi)).

	Clause 22.2 and clause 22.3


	Without prejudice to the equivalent entry in relation to this clause in the Project Partnering Agreement, the following additional collateral warranties shall be required:

●
no additional collateral warranties other than those stated in the Project Partnering Agreement (and in the form(s) referred to therein) are required.

	Clause 22.2A
	The Manufacturers are:

●
as set out at Appendix I of the Project Proposals.

	Clause 28
	The Special Terms and other modifications to the Partnering Contract (if any) that are in addition to those set out in, attached to or referred to in the Project Partnering Agreement are as set out below.  Where the phrase "…as incorporated into the Partnering Contract pursuant to Special Term…" (or any phrase with equivalent intention) is used below, it means a Special Term that was originally stated in the Project Partnering Agreement as at the date of its signature.

Part A
Consents and Statutory Agreements

4 
In the definition of "Consent" in Appendix 1 (as incorporated into the Partnering Contract pursuant to Special Term 28.1), insert "agreements (including Statutory Agreements)," before "approvals".

5 
In the definition of "Statutory Agreement" in Appendix 1 (as incorporated into the Partnering Contract pursuant to Special Term 28.1), replace "an agreement" with "each and every agreement" and insert ", including any agreement(s)" before the first instance of "pursuant to".

6 
The wording of clause 8A.2 in the Partnering Contract (as incorporated into the Partnering Contract pursuant to Special Term 28.1) shall be replaced in its entirety with the following:

"The Constructor shall:

i
obtain, enter into and maintain (as the context permits) and discharge the requirements of each and every Constructor's Consent required by applicable law for it to design and construct and/or provide any works and/or services in connection with the Project and/or to remedy any defects in the Project and otherwise perform its obligations under this Partnering Contract;


ii
give all notices and submit all applications as may be required in order to discharge its obligations under clause 8A.2(i);

iii
pay any and all costs, taxes, duties, fees and otherwise satisfy and/or discharge any financial and/or security requirements in connection with each Constructor's Consent as may be required from time to time; and

iv
indemnify and keep indemnified and hold the Client harmless against and from the consequences of any failure to fully comply with this clause 8A.2."
7 
In clause 8A.7 (as incorporated into the Partnering Contract pursuant to Special Term 28.1), replace "The Constructor" with "Without prejudice to the generality of clause 8A.2, the Constructor".

Part B
Partnering Adviser

8 
In Appendix 1, the definition of "Partnering Adviser" (as originally deleted pursuant to Special Term 28.1) shall be reinstated as modified as follows:

"Partnering Adviser – any partnering adviser named in the Project Partnering Agreement or a Joining Agreement (if not a party to this Partnering Contract as at the date of the Project Partnering Agreement), subject only to replacement thereafter in accordance with the Partnering Terms;".

9 
Clause 5.6 of the Partnering Contract (as originally deleted pursuant to Special Term 28.13) shall be reinstated in its original wording but with an additional hanging paragraph beneath the original wording as follows:

"If a Partnering Adviser is not named in the Project Partnering Agreement as at the date of this Partnering Contract, a Partnering Adviser may be identified and appointed in connection with the Project at any time by a decision of the Core Group. In making such a decision, the Core Group shall also be required to approve (amongst other things) the identity of the Partnering Adviser, the scope of their engagement, the basis upon which the Partnering Adviser will be remunerated and how such remuneration will be split as between the Client and one or more other Partnering Team members, as well as any procedural requirements that the Core Group wishes to implement in relation to the on-going assessment of the performance of the Partnering Adviser (or may wish to implement from time to time)."

10 
Clause 5.7 of the Partnering Contract (as originally deleted pursuant to Special Term 28.14) shall be reinstated in its original wording.

11 
Clause 26.10 of the Partnering Contract (as originally modified pursuant to Special Term 28.84) shall be reinstated in its original wording.

12 
Clause 27.3 of the Partnering Contract (as originally modified pursuant to Special Term 28.86) shall be reinstated in its original wording.

13 
Clause 27.4 of the Partnering Contract (as originally modified pursuant to Special Term 28.87) shall be reinstated in its original wording.

Part C
Retention

14 
Replace the definition of "Retention" in Appendix 1 (as previously amended pursuant to Special Term 28.1) with the following:
"Retention – has the meaning given to such term in clause 21.4A.1;".
15 
Insert a new definition of "Retention Percentage" in Appendix 1 as follows:
"Retention Percentage – has the meaning given to such term in clause 21.4A.2;".
16 
Replace the wording of clause 20.5 (as incorporated into the Partnering Contract pursuant to Special Term 28.68) in its entirety with the following:

"20.5
The amount payable under each application for payment by the Constructor shall be calculated in accordance with the Price Framework to establish the value of the Constructor's Services properly performed by the Constructor, including the value of any unfixed materials, goods and equipment on and off Site intended for the Project (subject to clause 15.4 and if and to the extent provided for in the Price Framework), less the total of all amounts previously paid, and adjusted to reflect any Retention to be retained or repaid (as the context permits) under clause 21.4A (subject to clause 21.4B), shared savings, shared added value and pain / gain Incentives pursuant to clause 13.2, any Incentives that link payment to achievement of the Date for Completion or any KPI Targets pursuant to clause 13.3 and any sums due pursuant to clauses 17.3, 17.4, 18.5 or 18.6 and taking into account sums due pursuant to clauses 20.10 and 20.17."
17 
Replace the wording of clause 20.15 (as incorporated into the Partnering Contract pursuant to Special Term 28.68) in its entirety with the following:

"20.15
Within twenty (20) Working Days following Project Completion (or any other period stated in the Price Framework), the Client Representative shall prepare and issue to the Client and the Constructor an account confirming the balance of the Agreed Maximum Price due as between the Client and the Constructor, calculated in accordance with clause 20.5.  Subject to (and if a Retention Bond has not been provided by the Constructor) clause 21.4A, the Client and the Constructor shall seek to agree the amount of that balance, taking into account any adjustment provided for in these Partnering Terms.  On or after forty (40) Working Days following Project Completion (or any revised period stated in the Price Framework) the Constructor shall issue a payment application in accordance with clause 20.2 and the due date for payment shall be the date of receipt by the Client of such application."
18 
Replace the wording of clause 21.4A (as incorporated into the Partnering Contract pursuant to Special Term 28.70) in its entirety with the following:

"21.4A
Retention
21.4A.1
Subject to clauses 21.4A.2 to 21.4A.7 (inclusive), the Client shall be entitled to withhold a retention sum from any sums due to the Constructor under this Partnering Contract (the "Retention") until the date of the notice issued by the Client Representative pursuant to clause 21.2 or the date on which the Constructor provides a Retention Bond in favour of the Client pursuant to and in accordance with clause 21.4B (whichever occurs first).

21.4A.2
Until Project Completion, the Retention which the Client may deduct and maintain pursuant to clause 21.4A.1 shall be in an amount equal to the percentage sum identified as such in the Commencement Agreement (the "Retention Percentage").

21.4A.3
Once Project Completion has been notified by the Client Representative pursuant to clause 21.2, half of the Retention shall become payable to the Constructor in its next payment application as issued pursuant to (and subject to the application of) clause 20, with the remaining half of the Retention being payable as part of the Final Account (subject to the application of clause 20.16).  

21.4A.4
The Client shall have the full and unencumbered beneficial interest in the Retention.  

21.4A.5
Neither any Constructor nor any Specialist shall have any proprietary right or interest (whether at law or in equity) in or over the Retention except as unsecured creditor.  

21.4A.6
The Client shall:

i
owe no fiduciary obligation to any Constructor in relation to the Retention; and/or

ii
have no obligation to invest the Retention or any part of the Retention or to segregate the Retention or any part of the Retention in a separate bank account or in any other manner.

21.4A.7
If the Constructor provides a Retention Bond to the Client on or after the date of the Commencement Agreement pursuant to and in accordance with clause 21.4B, the Constructor shall be able to apply for the release of any Retention that is held by the Client as at the date on which the Retention Bond is provided pursuant to this clause 21.4A as part of its next application for payment submitted pursuant to clause 20 following its provision of the Retention Bond."
Part D
Retention Bond

19 
In Appendix 1, insert a new definition of "Default Retention Amount" as follows:

"Default Retention Amount – is the amount identified as such in the Project Partnering Agreement;".

20 
In Appendix 1, insert a new definition of "Replacement Retention Bond" as follows:

"Replacement Retention Bond – has the meaning given to such term in clause 21.4B.3;".

21 
In Appendix 1, insert a new definition of "Retention Bond" as follows:

"Retention Bond – has the meaning given to such term in clause 21.4B.1 and is in the form identified as such in the Commencement Agreement;".

22 
In Appendix 1, insert a new definition of "Retention Bond Expiry Date" as follows:

"Retention Bond Expiry Date – means the earlier of the date of:

(a)
the issue of the Client Representative's notice confirming that the Constructor has satisfied its obligations under clause 21.4 (as determined pursuant to clause 21.5);

(b)
the Retention Bond Longstop Date; and

(c)
the date on which the maximum sum payable by the Retention Bond issuer under the Retention Bond has been paid by the Retention Bond issuer to the Client pursuant to and in accordance with the terms of the Retention Bond;".

23 
In Appendix 1, insert a new definition of "Retention Bond Longstop Date" as follows:

"Retention Bond Longstop Date – means the date identified as such in the Commencement Agreement;".

24 
Replace the wording of clause 19.9(ii) with "not used".

25 
Insert a new clause 21.4B with the heading "Retention Bond" as follows:

"21.4B
Retention Bond
21.4B.1
On or after the date of the Commencement Agreement, the Constructor may deliver to the Client an on-demand retention bond in the form and in an amount equal to the sum specified in the Commencement Agreement, executed as a deed and delivered by a bank or insurance company previously approved in writing by the Client (the "Retention Bond"), provided always that the Client and the Constructor (acting reasonably) may agree to incorporate non-material changes to the stated form in order to secure the approval of the same by a bank agreed in advance by the Client.
21.4B.2
As set out at clause 21.4A.7, if the Constructor provides a Retention Bond in favour of the Client pursuant to and in accordance with this clause 21.4B, the Constructor shall be able to apply for the release of any (cash) Retention that is held by the Client pursuant to clause 21.4A as at the date on which the Retention Bond is so provided as part of its next application for payment submitted pursuant to clause 20 and following its provision of the Retention Bond.
21.4B.3
Subject to clause 21.4B.5, if at any time after the provision of the Retention Bond by the Constructor pursuant to this clause 21.4B and before the Retention Bond Expiry Date:

i
the Retention Bond ceases to be in full force and effect; and/or

ii
the Retention Bond issuer's credit rating is reduced at any time to a rating lower than A- by Standard and Poor's or equivalent,


the Constructor shall notify the Client immediately and procure (at its own cost and within fourteen (14) days of the date of its notice) a replacement Retention Bond in the form specified in the Commencement Agreement (or in the form as previously agreed by the Client in accordance with clause 21.4B.1 or in such other alternative form as the Client may approve at its sole discretion) with an alternative financial institution approved in advance by the Client in writing and whose credit rating is not less than A- from Standard and Poor's or equivalent (the "Replacement Retention Bond"), provided always that the expiry date of any such Replacement Retention Bond shall be no earlier than the Retention Bond Expiry Date.  

21.4B.4
If the Constructor is required to provide a Replacement Retention Bond pursuant to clause 21.4B.3 (subject always to clause 21.4B.6):

i
the Client shall be entitled to withhold a sum equivalent to the Default Retention Amount from any sums claimed by and/or due to the Constructor under this Partnering Contract as from the date of the event which gave rise to the requirement to provide a Replacement Retention Bond (as referred to in clause 21.4B.3) until such time as a Replacement Retention Bond is so provided; and

ii
the Constructor shall be able to apply for the release of any such withheld Default Retention Amount as part of its next application for payment submitted pursuant to clause 20 following its provision of the Replacement Retention Bond,

provided that if there are not sufficient sums due to the Constructor under this Partnering Contract against which the Client can exercise its right of withholding as referred to in clause 21.4B.4(i), then the Constructor shall pay the amount of the shortfall to the Client by way of cash collateral immediately upon demand in writing from the Client.

21.4B.5
Subject to clause 21.4B.6:

i
if the Retention Bond (or any Replacement Retention Bond) expires prior to the issue of the Client Representative's notice confirming that the Constructor has satisfied its obligations under clause 21.4 (as determined pursuant to clause 21.5) by reason of a fixed expiry date provided for in the Retention Bond (or Replacement Retention Bond, as  the context permits), the Constructor shall not later than the date which is thirty (30) days prior to such expiry date, procure at its own cost either an extension of the Retention Bond (or, if applicable, of the  Replacement Retention Bond) or a Replacement Retention Bond with an alternative financial institution approved by the Constructor whose credit rating is not less than A- from Standard and Poor's, provided that the expiry date in the case of the Retention Bond (or Replacement Retention Bond) as extended or in the Replacement Retention Bond (as the case may be) shall be no earlier than the then anticipated date of issue of the Client Representative's notice confirming that the Constructor has satisfied its obligations under clause 21.4 (as determined pursuant to clause 21.5); and

ii
until such Replacement Retention Bond is provided or the Retention Bond (or Replacement Retention Bond) is extended if and as required by this clause, the Client shall be entitled to withhold a sum equivalent to the Default Retention Amount from any sums claimed by and/or due to the Constructor under this Partnering Contract as from the date of Constructor's notice, following which the Constructor shall be able to apply for the release of any such withheld amount(s) as part of its next application for payment submitted pursuant to clause 20,

provided that if there are not sufficient sums due to the Constructor under this Partnering Contract against which the Client can exercise its right of withholding as referred to in clause 21.4B.5(ii), then the Constructor shall pay the amount of the shortfall to the Client by way of cash collateral immediately upon demand in writing from the Client (and the provisions of this clause 21.4B.5 shall not apply where the Retention Bond (or Replacement Retention Bond) has expired as a consequence of the Retention Bond issuer having paid the maximum sum payable to the Client under the Retention Bond pursuant to and in accordance with the terms of the Retention Bond)."
Part E
Communications

26 
Replace the wording of clause 3.2 with the following:

"3.2
Methods of communication

i
Unless otherwise permitted by the Communications Protocol or specified by the Client Representative from time to time and in writing (but subject always to clause 3.2(iii)), all notices, requests, submissions, decisions, consents, approvals, comments, valuations, agreements, opinions, instructions and other communications between any Partnering Team members under or in connection with this Partnering Contract (referred to in this clause 3.2 as "communications") shall be by:

(a)
hand delivery;

(b)
first class inland (or recorded delivery) post; and/or
(c)
electronic mail.

Notwithstanding the above, where the Client Representative notifies the Partnering Team members in writing, as soon as reasonably practicable after the date of the Commencement Agreement, that a named piece of contract management software ("communications software") must be used by the Partnering Team members to issue and receive communications, the communications software will (subject to clause 3.2(iii) and unless otherwise specified by the Client Representative in its notice) thereafter be used exclusively by the Partnering Team members until such time as the Client Representative notifies them otherwise.

ii
Subject always to clause 3.2(iii) and clause 3.2A (and save where otherwise notified to the Partnering Team members by the Client Representative in writing from time to time):

(a)
a communication issued via the communications software (if used) shall have effect when it is communicated by the sender to the recipient in accordance with the communications software specified, provided that any communication sent after 18:00 pm shall be treated as having been received at 08.00 am on the first (1st) Working Day after its transmission; and
(b)
a communication not issued via the communications software shall have effect on the following basis:

1
any communication sent by hand is deemed to be received upon delivery to the address of the recipient as set out in the Project Partnering Agreement or any Joining Agreement (or as may be notified by a Partnering Team member to the other Partnering Team members from time to time and in writing);

2
any communication sent by first class inland post and/or recorded delivery post to the address of the recipient (determined by reference to the above) is deemed as having been received two (2) Working Days following the date of posting;
3
any communication sent by electronic mail is deemed to have been received on the day of its transmission in legible form unless outside the hours of 08:00 am to 18:00 pm in which case it is treated as having been received at 08:00 am on the first (1st) Working Day after its transmission, provided always that (save to the extent that such addresses are set out in the "Project Execution Plan" forming part of the Project Brief) the Partnering Team members have first confirmed to one another and to the Client Representative in writing their respective addresses for the purposes of sending and receiving electronic mail; and

4
any other communication sent by electronic means as provided for in the Communications Protocol instead of electronic mail shall be deemed to have been received when, in additional to the issue or uploading of the original communication itself, confirmation of the same is provided by the sender to the relevant recipients by one of the above-mentioned means (and in accordance with the rules of receipt referred to therein).

iii
Unless otherwise notified to the Partnering Team members by the Client Representative in writing from time to time, electronic communications (including by any communications software) are not effective as a method of communication for a communication by:

(a)
a Partnering Team member seeking to exercise its right to suspend performance under this Partnering Contract;

(b)
any Partnering Team member pursuant to clause 26; and/or

(c)
any Partnering Team member for the purpose of giving a notice of adjudication or referring a dispute for resolution pursuant to clause 27,

provided always that a duplicate copy of any written communication may also be sent to the receiving party (or parties) by electronic mail and/or the communications software for information only."

Part F
Risk Register

27 
At the end of clause 12.9, insert the following as a new sentence:

"Notwithstanding the above and anything else in this Partnering Contract, the Constructor acknowledges and agrees that nothing in the Risk Register shall have the effect (whether expressly or impliedly) of transferring any duties, obligations and/or risks as set out in the Risk Register from time to time from the Constructor to the Client (or any other party) and/or give rise to an entitlement of the Constructor to an extension to the Date for Completion and/or (as the context permits) the payment of any additional Central Office Overheads, Site Overheads and/or unavoidable additional work or expenditure for the purposes of clause 18.3 to clause 18.10 (inclusive) or elsewhere in this Partnering Contract."

28 
At the beginning of clause 18.1, replace "The Partnering Team members" with "Subject always to clause 12.9, the Partnering Team members".
Part G
Interfacing Requirements

29 
In Appendix 1, insert a new definition of "Operator" as below:

"Operator – any party (including the Client) that the Client or the Client Representative notifies to the other Partnering Team members from time to time as being responsible (or who may be responsible) for undertaking, amongst other things, the operation and maintenance of the Project on or after the date of Project Completion;".
30 
In Appendix 1, insert a new definition of "Operator Interface Requirements" as below:

"Operator Interface Requirements – the requirements identified as such in the Commencement Agreement;".

31 
Insert a new clause 6C with the heading "Interfacing with the Operator" as follows:

"6C
Interfacing with the Operator
6C.1
At any point as from the date of the Commencement Agreement and up to the date of Project Completion, the Constructor shall allow any Operator access to the Site in accordance with the Operator Interface Requirements (or otherwise in the presence of an authorised representative of the Client or the Client Representative at reasonable times and on reasonable notice) to, amongst other things, inspect the Site and the progress of the construction of the Project.

6C.2
As from the date of Project Completion, the Constructor acknowledges and agrees that:

i
unless otherwise notified by the Client in writing, an Operator that is not the Client will have on-going possession of all or part of the Site and the Project on a non-exclusive basis under a separate agreement with the Client;

ii
the Constructor shall comply with the Operator Interface Requirements in relation to any access that the Constructor may require to the Site to fulfil its obligations under this Partnering Contract; and

iii
the Constructor (and the Constructor's personnel) shall not (and the Constructor shall procure that its Specialists do not), by act or omission, impede, prevent and/or inhibit the use of and/or access of the Operator to the Site and/or the Project to enable the Operator to fully perform its own duties and (if the Client is not the Operator) obligations under the agreement referred to in clause 6C.2(ii) in and around the Site and at the Project at any point where the Constructor is also seeking to complete its own duties and obligations under this Partnering Contract in compliance with the Operator Interface Requirements following Project Completion, whether under clause 21.4, clause 21.8 or otherwise.

6C.3
The Client shall procure that any Operator shall:

i
comply with the Operator Interface Requirements in relation to any access that the Operator may require to the Site; and

ii
not by act or omission, impede, prevent and/or inhibit the use of and/or access of the Constructor to the Site and/or the Project to enable the Constructor to complete its own duties and obligations under this Partnering Contract in compliance with the Operator Interface Requirements."

Part H
Liquidated damages

32 
In Appendix 1, insert a new definition of "Liquidated Damages Commencement Date" as below:

"Liquidated Damages Commencement Date – has the meaning given to such term in clause 21.7;".

33 
Replace the wording of clause 21.7 (as incorporated into the Partnering Contract pursuant to Special Term 28.71) with the following:

"21.7
Liquidated damages
i
If the Constructor fails to complete the Project and achieve Project Completion by the date falling ten (10) weeks after the Date for Completion (the "Liquidated Damages Commencement Date"), the Client shall (provided that the Client Representative has first issued a notice in writing to the Constructor to that effect) be entitled either to:
(a)
require the Constructor to pay to the Client liquidated and ascertained damages at the rate specified in the Commencement Agreement for each day for the period between the Liquidated Damages Commencement Date and the Completion Date and the Client may recover the same as a debt; or

(d)
deduct from monies otherwise due to the Constructor liquidated and ascertained damages at the rate specified in the Commencement Agreement for each day for the period between the Liquidated Damages Commencement Date and the Completion Date.

ii
If the Client fixes a later Date for Completion, the Client shall pay or repay to the Constructor any amounts recovered allowed or paid under this clause 21.7 for the period up to such later Date for Completion provided that the fixing of such later Date for Completion shall not invalidate the Client Representative's notice as to deduction of liquidated and ascertained damages and the payment or repayment or the amounts under this clause 21.7 shall be limited to the net difference between the amounts deducted and the amounts properly due after the fixing by the Client Representative of the later Date for Completion as against the Completion Date. Interest shall not be payable by the Client on any amounts payable or repayable under this clause 21.7."

Part I
Project Bank Account

34 
Insert a new definition of "Authorisation" in Appendix 1 as follows:

"Authorisation – is a document authorising the Project Bank to make payment to the Constructor and the Named Suppliers in connection with the Project;".

35 
Replace the definition of "Bank" in Appendix 1 (as incorporated into the Partnering Contract pursuant to Special Term 28.1) with the following:

"Bank – is the bank identified as such in the Commencement Agreement;".

36 
Delete the definition of "Bank Account" in Appendix 1 (as incorporated into the Partnering Contract pursuant to Special Term 28.1) in its entirety.

37 
Insert a new definition of "Joining Deed" in Appendix 1 as follows:

"Joining Deed – is an agreement in the form set out at the location stated in the Commencement Agreement under which a Supplier may join the Trust Deed from time to time;".

38 
In Appendix 1, insert a new definition of "Named Suppliers" as follows:

"Named Supplier – means any parties identified as such in the Commencement Agreement unless later changed in accordance with clause 20A;".

39 
In Appendix 1, insert a new definition of "Project Bank Account" as follows:

"Project Bank Account – is the account used to receive payments from the Client and the Constructor that is used to make payments to the Constructor and the Named Suppliers;".

40 
Delete the definition of "Project Bank Account Agreement" in Appendix 1 (as incorporated into the Partnering Contract pursuant to Special Term 28.1) in its entirety.

41 
Delete the definition of "Project Bank Account Parties" in Appendix 1 (as incorporated into the Partnering Contract pursuant to Special Term 28.1) in its entirety.

42 
In Appendix 1, insert a new definition of "Supplier" as follows:

"Supplier – is a person or organisation who has a contract to:

i
construct or install part of the Project;

ii
provide a service in connection with the Project; and/or

iii
supply plant and/or materials included or intended to be included in the Project;".
43 
In Appendix 1, insert a new definition of "Trust Deed" as follows:

"Trust Deed – is an agreement in the form set out at the location stated in the Commencement Agreement which contains provisions for administering the Project Bank Account;".

44 
In clause 20.7 (as incorporated into the Partnering Contract pursuant to Special Term 28.68), replace the wording "two (2) Working Days" with "five (5) days".

45 
In clause 20.12 (as incorporated into the Partnering Contract pursuant to Special Term 28.68), replace the wording "in accordance with the Project Bank Account Agreement and/or the Specialist Payment Terms" with "(as the context permits) in accordance with the requirements of clause 20A and/or the Specialist Payment Terms".

46 
Replace the wording of clause 20.20 (as incorporated into the Partnering Contract pursuant to Special Term 28.68) in its entirety with "Not used".

47 
Replace the wording of clause 20.21 (as incorporated into the Partnering Contract pursuant to Special Term 28.68) in its entirety with "Not used".

48 
Replace the wording of clause 20.22 (as incorporated into the Partnering Contract pursuant to Special Term 28.68) in its entirety with "Not used".

49 
Replace the wording of clause 20.23 (as incorporated into the Partnering Contract pursuant to Special Term 28.68) in its entirety with "Not used".

50 
Insert a new clause 20A with the heading "Project Bank Account" as follows:

"20A
Project Bank Account

20A.1
The Constructor must:

i
establish the Project Bank Account with the Bank within three (3) weeks of the date of the Commencement Agreement and ensure that:

(a)
payments from the Project Bank Account can only be made to the Constructor and the Named Suppliers;

(b)
no cheque facility is available (or ever made available) on the Project Bank Account;

(c)
no overdraft facility is available (or ever made available) on the Project Bank Account; and

(d)
it receives written confirmation from the Bank (a copy of which the Constructor must provide to the Client Representative) that all sums held by the Bank in the Project Bank Account from time to time are held in trust, are kept separate and distinct and clearly identifiable and that they cannot be used by the Constructor or any Named Supplier to offset any other liabilities of such party;

ii
prior to opening the Project Bank Account, submit to the Client Representative for acceptance details of its proposed banking arrangements for the Project Bank Account (with such acceptance not to be unreasonably withheld or delayed, provided always that the Client Representative may reject such banking arrangements where they do not provide for payments to be made in accordance with or do not otherwise comply with the requirements of this Partnering Contract);
iii
pay all charges made to the Project in relation to the Project Bank Account (but shall be entitled to receive any interest that accrues on any sums held in the Project Bank Account from time to time), with such charges (and interest) not included in any payments due to or payable by the Constructor under or in connection with this Partnering Contract;

iv
provide copies of monthly account statements in connection with the Project Bank Account from time to time to the Client Representative as soon as reasonably practicable upon receiving the same (or following a request from the Client Representative); and

v
ensure that the Client Representative and the Client are each provided with a copy of an account statement in relation to the Project Bank Account as may be necessary for them to review any transactions in respect of the Project Bank Account no later than five (5) days after the date of such transactions.
20A.2
The Client, the Constructor and the Named Suppliers appointed at that time shall sign the Trust Deed before the submission by the Constructor of its first application for payment following the date of the Commencement Agreement pursuant to and in accordance with clause 20.

20A.3
The Constructor may submit a proposal to the Client Representative for adding a Supplier to the Project Bank Account for acceptance by the Client Representative after the date of the initial Trust Deed referred to in clause 20A.2, following which:
i
the Client Representative shall not unreasonably withhold or delay such acceptance; and

ii
if the Client Representative so accepts the Constructor's proposal, the Client, the Constructor and the relevant Supplier shall enter into a Joining Deed as soon as reasonably practicable following such acceptance.

20A.4
The Constructor will ensure that it:

i
includes in its contracts with the Named Suppliers the arrangements in this Partnering Contract for the operation of the Project Bank Account and Trust Deed (and procure that its Named Suppliers include equivalent provisions in their own sub-sub-contracts in connection with the Project);

ii
notifies the Bank of the existence of the Trust Deed and that any payments into and from the Project Bank Account will be governed by the Trust Deed, each Joining Deed and this Partnering Contract; 

iii
notifies the Bank of any modifications to the Trust Deed or Joining Deed from time to time; and
iv
notifies the Named Suppliers of the details of the Project Bank Account and the arrangements for payment of amounts due under their respective contracts.

20A.5
Notwithstanding the generality of clause 20, in respect of each application for payment submitted by the Constructor pursuant to and in accordance with clause 20 (including in respect of the Final Account):

i
the Constructor must also ensure that the application for payment clearly identifies the value of the works properly undertaken by any Named Suppliers that are included within each Named Supplier's applications for payment to the Constructor in the Constructor's own application for payment for the relevant period in accordance with their respective contracts;

ii
not later than five (5) days before the final date for payment in respect of that application for payment, the Client will pay into the Project Bank Account a sum equal to the amount which is due to be paid to the Constructor in respect of such application for payment, as determined pursuant to clause 20;

iii
the Constructor shall pay directly into the Project Bank Account any amount(s) not paid by the Client in relation to that application for payment submitted by the Constructor pursuant to and in accordance with clause 20 and which is required to pay to any Named Suppliers;

iv
the Constructor will submit the Authorisation signed on behalf of the Constructor in respect of the application for payment confirming the sums due to the Named Suppliers (as assessed by the Constructor) and to the Constructor for the balance of the payment, directly to the Bank, which shall comprise the payment authorisation form required by the Bank and the relevant payment notice or, if a pay less notice has been issued in respect of the application for payment, the pay less notice (as the context permits and as determined pursuant to clause 20); and
v
the Constructor and Named Suppliers shall receive payment from the Project Bank Account of the sums set out in the Authorisation as soon as practicable after the Project Bank Account receives payment.

20A.6
The Constructor acknowledges and agrees that:

i
a payment which is due from the Constructor to the Client is not made through the Project Bank Account;

ii
payments made from the Project Bank Account are treated as payments from the Client to the Constructor in accordance with this Partnering Contract or from the Constructor or Specialists to Named Suppliers in accordance with their contracts as applicable; and

iii
if the Client terminates the engagement of the Constructor under this Partnering Contract, no further payments shall be made into the Project Bank account by the Client or the Constructor.

20A.7
The Constructor must notify the Client, all appropriate members of the supply chain on the Project and any Named Suppliers as soon as reasonably practicable upon becoming aware of any changes to the Project Bank Account with respect to the alteration to any terms and payment authorisations in respect of the same."

Part J
Permitted Post-Completion Works

51 
Insert a new definition of "Permitted Post-Completion Works" in Appendix 1 as follows:

"Permitted Post-Completion Works – are the works and/or services identified as such in the Commencement Agreement;".

52 
Insert a new definition of "Permitted Post-Completion Works Period" in Appendix 1 as follows:

"Permitted Post-Completion Works Period – means the period identified as such in the Commencement Agreement;".

53 
Insert a new clause 21.8 with the heading "Permitted Post-Completion Works" as follows:

"21.8
Permitted Post-Completion Works

i
Subject to the provisions of clause 21.8(ii) to clause 21.8(vi) (inclusive), the Client shall allow the Constructor access at reasonable times (as determined by the Client Representative, acting reasonably) to such part(s) of the Site as may be reasonably necessary to allow the Constructor to undertake the Permitted Post-Completion Works during the Permitted Post-Completion Works Period and in accordance with the Operator Interface Requirements. 

ii
The Constructor acknowledges and agrees that:

(a)
this clause 21.8 is without prejudice to the generality of clause 6C;
(b)
the cost of the Constructor undertaking the Permitted Post-Completion Works is included in the Agreed Maximum Price and/or the Price Framework and that the Constructor shall not be entitled to any additional payment above and beyond the sum allowed for the Permitted Post-Completion Works in the Agreed Maximum Price and/or Price Framework in relation to the same;

(c)
notwithstanding clause 20.15, the Constructor shall be entitled to submit applications for payment in respect of the Permitted Post-Completion Works only on an interim basis during the Permitted Post-Completion Works Period at the interval referred to in clause 20.2 and the provisions of clause 20 shall be construed mutatis mutandis during the Permitted Post-Completion Works Period in relation to the ability of the Constructor to submit interim applications for payment in respect of the same during this period; and
(d)
where any defects, excessive shrinkages and/or faults are identified on or after the date on which the Permitted Post-Completion Works are notified as being completed pursuant to clause 21.8(vi), these shall be treated as defects, excessive shrinkages and/or faults for the purposes of clause 21.4 during the Defects Liability Period and clause 21.4 and clause 21.5 shall be construed accordingly.
iii
When undertaking the Permitted Post-Completion Works at the Site, the Constructor shall at all times use all reasonable endeavours to ensure that there is no trespass by the Constructor or any of its persons (including its Specialists) on or over any adjoining or neighbouring part(s) of the Site outside of that (or those) over which access has been authorised in accordance with this clause 21.8, save where such access is reasonably necessary so as to allow the Constructor to undertake the Permitted Post-Completion Works.

iv
Subject to clause 21.8(vi), where the Project or the property of any third party at the Site suffers loss and/or damage as a consequence of the Constructor undertaking the Permitted Post-Completion Works at the Site, the Constructor undertakes to the Client that it shall rectify any such loss or damage at its own cost.

v
The Constructor acknowledges and agrees that the provisions of clause 15.3(v) and clause 15.3(vi) shall apply to the undertaking of the Permitted Post-Completion Works during the Permitted Post-Completion Works Period mutatis mutandis.

vi
If the Constructor fails to complete the Permitted Post-Completion Works during the Permitted Post-Completion Works Period:

(a)
the Client Representative shall notify the Constructor in writing of such failure;

(b)
the Constructor shall thereafter complete any outstanding part(s) of the Permitted Post-Completion Works no later than fourteen (14) days after the date of the Client Representative's notice; and

(c)
if the Constructor fails to complete the outstanding Permitted Post-Completion Works within the period referred to in clause 21.8(vi)(b), the Client may complete (or appoint a third party to complete) the outstanding Permitted Post-Completion Works and recover all reasonably and properly incurred costs incurred by the Client in doing so from the Constructor, which shall be (at the Client's sole discretion) deducted from any sums due to the Constructor under this Partnering Contract or  otherwise recoverable as a debt on demand from the Constructor,

provided that if the Constructor is delayed in performing its duties under this clause 21.8 during the Permitted Post-Completion Works Period, the Constructor shall be entitled to claim an adjustment to the Permitted Post-Completion Works Period (and the payment any Central Office Overheads, Site Overheads and/or unavoidable work or expenditure arising out of or in connection with the same) pursuant to and in accordance with the provisions of clause 18.3 to clause 18.7 (inclusive and including clause 18.3A), which shall be construed as applying mutatis mutandis to the Permitted Post-Completion Works and the Permitted Post-Completion Works Period."

Part K
Schedule of Derogations
54 
In Appendix 1, insert a new definition of "Schedule of Derogations" as follows:

"Schedule of Derogations – is the document identified as such in the Commencement Agreement;".

55 
In the first sentence of clause 2.6 (as amended pursuant to Special Term 28.7), replace "In the event" with "Subject to clause 2.6A, in the event".

56 
In clause 8.12 (as amended pursuant to Special Term 28.43), replace "and 2.6" with ", 2.6 and 2.6A".

57 
Insert a new clause 2.6A with the following wording:

"2.6A
Notwithstanding clause 2.6 and as from the date of the Commencement Agreement, the Client and other Partnering Team members acknowledge and agree that:

i
the content of the Project Brief and the Project Proposals (and the Constructor's duties and responsibilities in respect of the Project set out therein) shall be deemed to be modified and supplemented by the Schedule of Derogations; and

ii
where any error, omission and/or discrepancy is identified as between:

(a)
the Project Brief;

(b)
the Project Proposals; and/or

(c)
the Schedule of Derogations,

and such error, omission and/or discrepancy cannot be resolved in accordance with clause 2.5, the Schedule of Derogations shall prevail and shall take priority over the Project Brief and the Project Proposals."

Part L
Site Conditions

58 
Insert a new definition of "Adverse Site Conditions" in Appendix 1 as follows:

"Adverse Site Conditions – means the presence of:

i
Asbestos; and/or

ii
Contamination,

in each case, at or affecting the Site;".

59 
Insert a new definition of "Asbestos" as follows:

"Asbestos – has the meaning given to the term "asbestos" in Regulation 2(1) of the Control of Asbestos Regulations 2012;".

60 
Insert a new definition of "Client Survey" in Appendix 1 as follows:

"Client Survey – means any survey procured by or on behalf of the Client (other than any Constructor Survey) and identified as such in the Commencement Agreement;".

61 
Insert a new definition of "Constructor Survey" in Appendix 1 as follows:

"Constructor Survey – means any survey procured by or on behalf of the Constructor (including any survey(s) procured by the Constructor in its capacity as the Enabling Works Constructor under the Enabling Works Contract) and identified as such in the Commencement Agreement;".

62 
Insert a new definition of "Contamination" in Appendix 1 as follows:

"Contamination – means any pollutants or contaminants, including any chemical, industrial, radioactive, dangerous, medical / biomedical and sharps waste, toxic or hazardous substances, waste or residue (whether in solid, semi-solid or liquid form or a gas or vapour);".
63 
Insert a new definition of "Unforeseeable" as follows

"Unforeseeable – means any condition, of any type and/or at any location, at the Site that would not have been reasonably foreseeable to an experienced constructor as at the date of the Commencement Agreement, exercising the standard of care specified in clause 22.1 and having:

i
regard to any condition(s) expressly referred to in any Client Survey and/or Constructor Survey;

ii
regard to the same information concerning the Site as expressly identified and/or documented by the Constructor in its capacity as the Enabling Works Constructor under the Enabling Works Contract (whether or not communicated by such Enabling Works Constructor to the Client in its capacity as the "Client" under the Enabling Works Contract) and/or as expressly identified in any documents provided by or on behalf of the Client in its capacity as the "Client" under the Enabling Works Contract to such Early Works Constructor in connection with the Early Works Contract (including any invitation to tender documentation provided to the Constructor on or before the date of the Enabling Works Contract);

iii
undertaken a visual inspection of the Site and its surroundings; and

iv
regard to anything expressly referred to in all publicly available information in respect of the Site,

provided always that:

(a) if there is any inconsistency within the information and/or knowledge referred to in limb (i) to limb (iv) (inclusive), the Constructor shall be assumed to have taken into account the conditions at the Site less favourable to undertaking the construction of the Project; and

(b) the Constructor shall not be precluded from submitting a claim in accordance with clause 18.9(ii)(b) solely due to the fact that the volume of the relevant condition at the Site, as identified by reference to the information and/or knowledge referred in limb (i) to limb (iv) (inclusive), is not as stated and/or was known by the Constructor at the Commencement Date."
64 
In clause 18.3(ii), delete the wording "not indicated in or" to the end of the clause.

65 
Replace the wording of clause 18.9 in its entirety with the following:

"18.9
Site conditions

i
Subject to clause 18.3(ii) and clause 18.9(ii), the Constructor acknowledges and agrees that: 

(a)
the Constructor shall be deemed to have satisfied itself as to the extent of the boundaries comprising the Site;

(b)
in respect of the Site, the Constructor shall be deemed to have:

(1)
inspected and examined the Site and its surroundings;

(2)
satisfied itself as to the nature of the ground, the sub-surface conditions and sub-soil and as to the presence and nature of any natural hydrological, hydrogeological, ecological, environmental, physical and/or artificial obstructions, geotechnical conditions and other obstructions (including underground and overground services, utilities and drainage); and

(3)
satisfied itself as to the:

(A)
the extent, nature and difficulty of the work and materials necessary for the completion of the Project;

(B)
the means of communication with and restrictions of access to the Site;

(C)
the accommodation it may require; and 

(D)
in general obtained for itself all necessary information as to risks, contingencies and all other circumstances influencing or affecting the Project; and

(c)
the Client gives no warranty nor representation as to the condition of the Site or any adjoining property or any services in or under the Site or as to the accuracy or sufficiency of any Client Survey(s) or other information relating to the Site that has been made available to the Constructor by the Client or as to any recommendations or conclusions made or reached in any such document(s),

and the Constructor shall not be entitled to any adjustment to the Date for Completion (under clause 18.3 or otherwise) and/or to additional payment (under clause 18.5, clause 18.6 or otherwise) on the grounds of any misunderstanding or misinterpretation of any such matter.

ii
Notwithstanding clause 18.9(i) and subject to clause 18.9(iii), as from the date of the Commencement Agreement, the Constructor shall be entitled to claim an appropriate extension of the Date for Completion (pursuant to clause 18.3), the payment of its additional Central Office Overheads, Site Overheads (pursuant to clause 18.5) and/or payment in respect of any additional and unavoidable work and/or expenditure (pursuant to clause 18.6) where the Constructor is delayed in undertaking the construction of the Project as a consequence of encountering:

(a)
any Adverse Site Condition at the Site; and/or

(b)
any of the following conditions at the Site to the extent that they were Unforeseeable as at the date of the Commencement Agreement:

(1)
sub-surface conditions and sub-soil, any natural hydrological, hydrogeological, ecological, environmental, physical and/or artificial obstructions, geotechnical conditions and other obstructions (including historic piling works and piles) and underground and overground services, utilities and drainage (including beneath any existing substations that have yet to be demolished); and/or

(2)
archaeological artefacts and/or human remains. 

iii
The Constructor acknowledges and agrees that any entitlements referred to in clause 18.9(ii) are subject always to the provisions of (and, as the context permits, the Constructor's compliance with) clause 18.3, clause 18.3A, clause 18.5 and clause 18.6 and that Constructor is required to give Early Warning of such actual or potential delay in accordance with clause 3.7 not more than twenty (20) Working Days after becoming aware of any conditions of the type referred to in clause 18.9(ii)."
Part M
Price Framework Supplemental Rules
66 
Insert a new definition of "Price Framework Supplemental Rules" in Appendix 1 as follows:
"Price Framework Supplemental Rules – is the document identified as such in the Commencement Agreement;".
67 
At the end of the definition of "Price Framework" in Appendix 1, insert "(and, as from the date of the Commencement Agreement (and subject to clause 2.6B), incorporating the Price Framework Supplemental Rules agreed between the Client and the Constructor in respect of the Project)".

68 
In clause 2.6 (as amended pursuant to Special Term 28.7), insert "(as incorporating the Price Framework Supplemental Rules)" at the end of clause 2.6(x).
69 
Insert a new clause 2.6B with the following wording:

"2.6B
Notwithstanding clause 2.6 and as from the date of the Commencement Agreement, the Client and other Partnering Team members acknowledge and agree that where any error, omission and/or discrepancy is identified as between:

i
the Project Partnering Agreement;
ii
the Partnering Terms;
iii
the Project Timetable;
iv
the Partnering Timetable;
v
the Consultant Services Schedule and Consultant Payment Terms;
vi
the Project Brief incorporating any Constructor's Services Schedule;

vii
the Project Proposals;
viii
the Price Framework (excluding the Price Framework Supplemental Rules); and/or
ix
the Price Framework Supplemental Rules,
and such error, omission and/or discrepancy cannot be resolved in accordance with clause 2.5, the content of the Price Framework Supplemental Rules shall prevail and shall take priority over the Price Framework."

70 
In clause 17.2, insert after "calculated in each case on the basis of the Price Framework" the wording "(and, as the context permits, in accordance with the Price Framework Supplemental Rules)".

71 
In clause 17.4, insert after "similar work in the Price Framework" the wording "(and, as the context permits, in the Price Framework Supplemental Rules)".

72 
In clause 18.3 (as amended pursuant to Special Term 28.61), insert after "clause 18.3A" the wording "and/or any rules set out in the Price Framework Supplemental Rules (in respect of the items referred to therein only)".

73 
In clause 20.5 (as amended pursuant to Special Term 28.68), insert after both instances of "Price Framework" the wording "and/or the Price Framework Supplemental Rules (as the context permits)".

74 
In clause 20.11 (as amended pursuant to Special Term 28.68), insert after both instances of "Price Framework" the wording "(and/or referred to in the Price Framework Supplemental Rules)".
Part N
Off-Site Materials Requirements
75 
Insert a new definition of "Off-Site Materials Requirements" in Appendix 1 as follows:
"Off-Site Materials Requirements – are the requirements identified as such in the Commencement Agreement;".
76 
In clause 15.4, after "clause 20.3" insert "(and in compliance with the Off-Site Materials Requirements)".

77 
In clause 20.5 (as amended pursuant to Special Term 28.68), before ", less the total of all amounts" insert "and subject to the Constructor's compliance with the Off-Site Materials Requirements". 

Part O
Section 278 Agreement

78 
In Appendix 1, insert a new definition of "Section 278 Agreement" as follows:

"Section 278 Works – has the meaning given to such term in clause 17A(i)(a);".

79 
Insert a new clause 17A with the heading "Section 278 Agreement" as follows:

"17A
Section 278 Agreement
i
The Constructor and the Client acknowledge and agree that:
(a)
as at the date of the Commencement Agreement, the specification for the Project as set out in the Project Brief, Project Proposals and/or the Price Framework does not include or allow for the design and construction of any works to any existing adopted highway pursuant to and in accordance with section 278 of the Highways Act 1980 (the "Section 278 Works"); and
(b)
if, on or after the date of this Commencement Agreement, the Client notifies the Constructor in writing that it requires the Constructor to undertake the Section 278 Works in connection with the Project, this shall constitute a Client proposed Change for the purposes of clause 17.2 and the provisions of clause 17 shall apply, provided always that, notwithstanding the generality of clause 17, the Constructor shall use  reasonable endeavours to accommodate and undertake the Section 278 Works in its existing programme for the Project (as set out in the Project Timetable) as at the date of the Client proposed Change.

ii
The Constructor acknowledges and agrees that, save where the Section 278 Works are instructed after the relevant date identified in the Project Timetable, the provisions of clause 18.3 to clause 18.7 (inclusive) shall not apply to the circumstances as described in (or reasonably inferable from and/or analogous to) this clause 17A."
Part P
Client Persons
80 
In Appendix 1, insert a new definition of "Client Persons" as follows:

"Client Persons – all persons employed, engaged or authorised by the Client in connection with the Project, including but not limited to the Client, the Operator (as the context permits) and any Specialists appointed directly by the Client) but excluding the Constructor and all persons employed or engaged by the Constructor (at any tier) and/or any Specialist appointed by the Constructor in connection with the Project;".
81 
Replace the wording of clause 18.3(i) (as amended pursuant to Special Term 28.63) in its entirety with the following:

"a delay caused by any impediment, prevention or default or failure of the Client or any Client Persons (except to the extent caused or contributed to by the Constructor or any Specialist or other party for whom the Constructor is responsible) beyond any agreed time limit or not in accordance with any requirements stated in these Partnering Terms, the Project Timetable and/or in any other Partnering Documents, provided that the Constructor has given Early Warning to the Client in accordance with clause 3.7 not more than ﬁve (5) Working Days after expiry of the agreed time limit;"
Part Q
Import Modifications
82 
Insert a new clause 18A with the heading "Import Modifications" as follows:
"18A
Import Modifications
i
In this clause 18A, the following terms shall have the meanings given to them below:

(a)
"Assessment Period" has the meaning given to such term in clause 18A(vii)(a);

(b)
"Commencement Date" means the date of the Commencement Agreement;

(c)
"Customs Change" means a change resulting (directly or indirectly) from the Import Trigger Event and which results in a material and demonstrable change to, in any jurisdiction, any mandatory customs processes and/or procedures applicable to the importation of any Relevant Package (or any element thereof) from the European Union into the United Kingdom on or after the effective date of the Import Trigger Event and that is not within the Constructor's control;

(d)
"Import Proposal" has the meaning given to such term in clause 18A(v);

(e)
"Import Trigger Event" means where the United Kingdom (irrespective of which countries comprise the United Kingdom at such date) ceases to be a: 

1
member of the "European Economic Area";

2
member of the European Union's customs union; and/or 
3
member state of the European Union;

on or after the Commencement Date; 

(f)
"Modified Tariff" has the meaning given to such term in clause 18A(v)(a);

(g)
"New Tariff" means a Tariff that is introduced on or after the Commencement Date following a Tariff Change and that directly applies to a Relevant Package (or any element thereof); 
(h)
"Open Book Basis" means an approach to pricing and the disclosure of internal reporting which is fully open and transparent and includes the unrestricted provision to the Client (or its nominees) of information in the Constructor's possession or control (subject to legal professional privilege) to enable the effective assessment and verification of any sums quoted and/or claimed by the Constructor under this Partnering Contract that are likely to be of interest to a prudent central government body procuring a project of the nature, scale, value and complexity of the Project;

(i)
"Original Tariff Rate" means any relevant Tariff that applied to a Relevant Package (or any element thereof) as at the Commencement Date (and "Original Tariff Rates" shall be construed accordingly);
(j)
"Relevant Package Schedule" is the document identified as such in the Commencement Agreement;
(k)
"Relevant Package" has the meaning given to such term in clause 18A(ii)(b);
(l)
"Tariff Change" means any change resulting (directly or indirectly) from the occurrence of the Import Trigger Event and which results in, in any jurisdiction, any imposition of, or any change to existing (or the new application of) Tariffs as between the United Kingdom and one or more member states of the European Union) on or after the effective date of the Import Trigger Event;

(m)
"Tariff Modification" has the meaning given to such term in clause 18A(v)(a);

(n)
"Tariff Reimbursement Sum" has the meaning given to such term in 18A(viii)(b)(1); 

(o)
"Tariff" means a customs duty, tariff, levy and/or tax (other than any VAT which is treated, or is capable of being treated, as input tax by the Constructor) to be paid on any Relevant Package (or any element thereof) that is imported from the European Union into the United Kingdom (but excludes any changes in the exchange rate as between the value of pound sterling (£) against the euro (€) and any other currency);
(p)
"Unidentified Package" has the meaning given to such term in clause 18A(iv); and
(q)
"VAT" means value added tax at the rate prevailing at the time of the relevant supply charged in accordance with the provisions of the Value Added Tax Act 1994.
ii
The Constructor and the Client acknowledge and agree that:

(a)
the Constructor has provided the Relevant Packages Schedule to the Client on or before the Commencement Date; and

(b)
the Relevant Packages Schedule identifies certain works packages that form part of the Project and that the Constructor has already procured and/or intends to procure in connection with the Project, on or after the Commencement Date, that will be (or are likely to be) imported into the United Kingdom from a member state of the European Union (each a "Relevant Package").

iii
The entitlement (and ability) of the Constructor to claim (as the context permits) any adjustment and/or modification to the Agreed Maximum Price, the Price Framework and/or the Date for Completion arising out of or in connection with a Tariff Change and/or a Customs Change that affects any Relevant Package (or any element thereof) in accordance with this clause 18A shall commence on the Commencement Date.

iv
Without prejudice to the generality of clause 18A(ii), if the Relevant Package Schedule fails to identify a specific works package forming part of the Project that the Constructor has already procured and/or intends to procure in connection with the Project, on or after the Commencement Date, that will be (or is likely to be) imported into the United Kingdom from a member state of the European Union (an "Unidentified Package"):

(a)
the Constructor shall have no entitlement (or ability) whatsoever to claim any adjustment and/or modification to the Agreed Maximum Price, the Price Framework and/or the Date for Completion arising out of or in connection with a Tariff Change and/or a Customs Change that affects any Unidentified Package on or after the Commencement Date; and 

(b)
the risk of any such Tariff Change(s) and Customs Change(s) in respect of such Unidentified Package shall be solely at the Constructor's risk under this Partnering Contract.

v
The Constructor shall notify the Client Representative in writing (a "Import Proposal") as soon as reasonably practicable if, as a direct consequence of:

(a)
a Tariff Change:

1
a Relevant Package (or any element(s) of the same) that was not previously subject to a Tariff is or will soon become subject to a New Tariff; or

2
an existing Tariff in respect of a Relevant Package (or any element(s) of the same) has increased or will soon increase (as the context permits),

each a "Tariff Modification" and, when implemented, will result in a "Modified Tariff"; and/or

(b)
a Customs Change, the importation of a Relevant Package (or any element(s) of the same) into the United Kingdom from a member state of the European Union will be or may likely be delayed beyond the period allowed for the importation of the same as set out in the Project Timetable and/or or will otherwise adversely impact the delivery of the Project in accordance with the Project Timetable (provided that this can be evidenced by the Constructor) due to the implementation of the relevant mandatory customs processes and/or procedures and not due to any act or omission by or on behalf of the Constructor.

vi
Each Import Proposal submitted pursuant to clause 18A(v) must be prepared by the Constructor in good faith and acting reasonably and specify on an Open Book Basis:

(a)
the legal basis of the Tariff Modification and/or Customs Change;

(b)
the type and volume of the affected Relevant Package (or relevant element(s) thereof);

(c)
the nature and importance of the Relevant Package (or relevant element(s) thereof) in the context of the Project;

(d)
whether the elements of the Relevant Package have been ordered but have not yet been delivered to the Site (or a site of the Constructor in the United Kingdom) or whether they are anticipated as needing to be ordered as at the date of the Import Proposal;

(e)
the sum(s) allocated to the affected Relevant Package (or the relevant element(s) thereof) in the Agreed Maximum Price and/or the Price Framework (as the context permits) as at the Commencement Date;

(f)
(if applicable) the time period allowed for in and/or actual or anticipated adverse impact on the Project Timetable for the importation and delivery of the Relevant Package (or the relevant elements thereof) into the United Kingdom;

(g)
the Constructor's reasonable forecast of the financial impact on the sum(s) allocated to the affected Relevant Packages (or the relevant element(s) thereof) (and as referred to above); 

(h)
any proposed adjustment to the Agreed Maximum Price and/or modification(s) to the Price Framework to account for the Tariff Modification and/or any mitigatory measures proposed by the Constructor to minimise the effect of the Tariff Modification and/or Customs Change(s) (as the context permits) on the delivery of the Project;

(i)
whether:

1
it is necessary to import the Relevant Package (or any element thereof) as opposed to procuring it from an alternative supplier within the United Kingdom; and

2
the Relevant Package (or any element thereof) could feasibly be replaced with other materials, whether located in the United Kingdom or otherwise, that are not:

A
subject to Tariffs (or are or will be subject to Tariffs at a lower rate than applies or will apply to the Relevant Package (or any element thereof) as a consequence of the Tariff Modification); and/or

B
affected by the Customs Change(s) identified in the Import Proposal,

identifying why this is or is not the case, along with a detailed cost and time benefit analysis (including an assessment as to whether procuring the Relevant Package (or any element thereof) that is subject to the Tariff Modification and/or a Customs Change is necessary to maintain the delivery of the Project in accordance with the Project Timetable and to achieve Project Completion by the Date for Completion (and/or considers the impact of the same on the Date for Completion)); and

(j)
any proposed adjustment to the Date for Completion to account for:

1
the implementation of any proposed mitigatory measures referred to in the Import Proposal; and/or

2
(as the context permits) any actual or potential delay in the importation of the Relevant Material(s) due to a Customs Change.

vii
If the Constructor issues a Import Proposal to the Client in accordance with clause 18A(v) and subject to such Import Proposal complying with the requirements set out in clause 18A(vi):

(a)
the Client Representative shall review and assess the Import Proposal in conjunction with the Client and the Client shall advise the Constructor in writing whether or not the Import Proposal is accepted (acting reasonably and in good faith) within twenty (20) Working Days of receiving the Import Proposal (the "Assessment Period"); and

(b)
the Constructor shall provide all additional and supporting information as may be reasonably requested by the Client Representative to substantiate and/or otherwise clarify the content of the Import Proposal as soon as reasonably practicable upon receiving such request but no later than five (5) Working Days before the expiration of the Assessment Period (or as soon as reasonably practicable if the request is later than five (5) Working Days before the expiration of the Assessment Period).

viii
The Client Representative may reject the whole or the part of a Import Proposal if it determines (in conjunction with the Client) that:

(a)
the Constructor could procure the Relevant Package (or the relevant element(s) thereof) from an alternative supplier or (if a Change were instructed by the Client) the Constructor could feasibly replace such Relevant Package (or the relevant element(s) thereof) with other materials that are not:

1
(in relation to Tariff Modifications other than New Tariffs) subject to Tariffs (or are or will be subject to Tariffs at a lower rate than apply or will apply to the Relevant Package (or any element thereof) as a consequence of the Tariff Modification); and/or

2
(in relation to Customs Changes) affected by the identified Customs Change(s),

and can be procured at a cost equal to or less than the amount allocated to the Relevant Package (or any element thereof) in the Agreed Maximum Price and/or the Price Framework (as the context permits) and could be so procured within the period allowed for the importation of the Relevant Package (or any element thereof) in the Project Timetable and identified in the Import Proposal; and/or

(b)
it is not necessary to procure the Relevant Package (or any element thereof) that is or will be subject to the Tariff Modification and/or the Customs Change at the relevant time to maintain the delivery of the Project in accordance with the Project Timetable and to achieve Project Completion by the Date for Completion (and such Relevant Package (or any elements thereof) could, if required, be subject to the identified delay in delivery and/or procured at a later stage in the Project Timetable without adversely affecting the Date for Completion).

ix
Subject to clause 18A(x), if the Client Representative notifies the Constructor that the Import Proposal is accepted, where the Client has:

(a)
agreed that any measures identified in the Import Proposal to mitigate the affect of the relevant Tariff Modification(s) and/or Customs Changes should be implemented by the Constructor, the Client Representative shall notify the Constructor of the agreed adjustments to (without limitation) the Project Brief, the Project Proposals, the Agreed Maximum Price and/or the Price Framework (including, as the context permits, allowances for Site Overheads, Profit and/or unavoidable expenditure) and/or the Date for Completion to give effect to the implementation of the relevant measures and such notification shall be binding on the Client and the Constructor;
(b)
not accepted (or the Constructor has been unable to propose) any measures to mitigate the impact of a Tariff Modification on a Relevant Package (or any element thereof) in the manner described in this clause 18A:

1
the Constructor shall, as from the date on which the Tariff Modification comes into force (including where such date precedes the Import Proposal) be entitled to be reimbursed in full on a cost reimbursable basis the net amount of the difference between the Original Tariff and the Modified Tariff only (the "Tariff Reimbursement Sum") and to apply for such reimbursement as part of any application for payment submitted pursuant to clause 20 (or as part of the Final Account, as the context permits), provided that the Constructor clearly and separately identifies the amounts that it has incurred in respect of the Tariff Reimbursement Sum(s) during the relevant period in such application; and

2
the Agreed Maximum Price shall be deemed to automatically increase to account for the payment to the Constructor of any Tariff Reimbursement Sum(s) and the Price Framework shall be construed accordingly; and/or

(c)
not accepted (or the Constructor has been unable to propose) any measures to mitigate any identified delay in the importation of the Relevant Package (or any element thereof) in the manner described in this clause 18A:

1
the Constructor may submit a claim to the Client Representative for:

A
an appropriate adjustment to the Date for Completion equal to the actual period of delay in such importation of the Relevant Package;

B
its proportionate and properly incurred Site Overheads; and

C
its reasonable and properly incurred unavoidable expenditure,

due to the impact of the Customs Change(s) (substantiated on an Open Book Basis); and

2
the Client Representative shall review and respond to the Constructor's claim within twenty (20) Working Days from the date on which it receives the claim and the Date for Completion and/or the Agreed Maximum Price (as the context permits) shall be adjusted accordingly to reflect the decision of the Client Representative (acting reasonably),

and the Client and the Constructor acknowledge and agree that one or more of the positions set out in this clause 18A(ix) may apply to each Import Proposal (as the context permits).

x
The Constructor acknowledges and agrees that:

(a)
any Tariff Reimbursement Sum shall not include any Site Overheads, Central Office Overheads and/or Profit or any other sums in respect of any unavoidable work and/or expenditure (including any other direct and indirect expenses or costs of any kind) incurred by the Constructor as a consequence of the Tariff Modification;

(b)
unless expressly stated in any notification of the Client Representative's issued pursuant to clause 18A(ix), the Constructor shall not be entitled to an adjustment to the Date for Completion arising out of or in connection with a Tariff Modification and/or a Customs Change;

(c)
the Constructor's sole and exclusive entitlement under this Partnering Contract arising out of or in connection with a Tariff Modification and/or a Customs Change shall be as determined pursuant to this clause 18A (subject always to clause 18A(xi));

(d)
the Constructor shall have no entitlement to any additional payment whatsoever, whether in respect of unavoidable work and/or expenditure (including any other direct and indirect expenses or costs of any kind) or otherwise, arising out of or in connection with any other customs duty, tariff, levy and/or tax that may affect the Project as a consequence of a Tariff Change and/or a Customs Change other than those that affect the Relevant Packages (or any element thereof); and 

(e)
the provisions of clause 18 shall not apply to the subject matter of this clause 18A.

xi
The provisions of clause 18A(i) to clause 18A(x) (inclusive) are without prejudice to the general ability of the Client to propose a Change to address the actual or potential impact of a Tariff Modification under clause 17.1."
83 
Insert a new clause 18B with the heading "Exchange rate changes" as follows:
"18B
Exchange rate changes
i
In this clause 18B, the following terms shall have the meanings given to them below:

(a)
"Currency Change" means any change resulting directly or indirectly from the United Kingdom (irrespective of which countries comprise the United Kingdom at such date) ceasing to be a: 

1
member state of the European Union;

2
member of the "European Economic Area"; and/or 

3
member of the European Union's customs union, 

on or after the Commencement Date but without the United Kingdom first entering into a formal agreement with the European Union that governs the future relationship between the United Kingdom and the European Union (whether based upon the form of the Draft Withdrawal Agreement and/or Draft Political Declaration or otherwise) and which results in or otherwise contributes towards a Currency Fluctuation;
(b)
"Commencement Date" means the date of the Commencement Agreement;

(c)
"Currency Fluctuation" means a Currency Fluctuation Increase or a Currency Fluctuation Decrease (as the context permits) for a period equal to or greater than the Minimum Period, with the rate of exchange for these purposes being the relevant daily spot exchange rate as published from time to time by the Bank of England;
(d)
"Currency Fluctuation Decrease" is where the foreign exchange rate value of one pound sterling (£1.00) is higher than one euro and twenty-four cents (€1.24);

(e)
"Currency Fluctuation Increase" is where the foreign exchange rate value of one pound sterling (£1.00) is less than one euro and eight cents (€1.08);

(f)
"Currency Fluctuation Notice" has the meaning given to such term in clause 18B(iv);

(g)
"Currency Fluctuation Plan" has the meaning given to such term in clause 18B(vi)(a)(1);

(h)
"Draft Political Declaration" means the "Political declaration setting out the framework for the future relationship between the European Union and the United Kingdom" current as at the Commencement Date;

(i)
"Draft Withdrawal Agreement" means the "Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community, as endorsed by leaders at a special meeting of the European Council on 25 November 2018" current as at the Commencement Date;
(j)
"Relevant Package" has the meaning given to such term in clause 18B(ii)(b);
(k)
"Relevant Package Schedule" means the document identified as such in the Commencement Agreement;
(l)
"Minimum Period" means the continuous period of five (5) Working Days;

(m)
"Senior Client Representative" means Nick Sammons of the Client (or such other persons that the Client may notify to the other Partnering Team members in writing from time to time);

(n)
"Senior Constructor Representative" means Jamie Hillier of the Constructor (or such other persons that the Constructor may notify to the other Partnering Team members in writing from time to time);

(o)
"Senior Representatives Meeting" has the meaning given to such term in clause 18B(v); and
(p)
"Unidentified Package" has the meaning given to such term in clause 18B(iv).
ii
The Constructor and the Client acknowledge and agree that:

(a)
the Constructor has provided the Relevant Packages Schedule to the Client on or before the Commencement Date; and

(b)
the Relevant Packages Schedule identifies certain works packages that form part of the Project and that the Constructor has already procured and/or intends to procure in connection with the Project, on or after the Commencement Date, that will be (or are likely to be) imported into the United Kingdom from a member state of the European Union (each a "Relevant Package").

iii
Without prejudice to the generality of clause 18B(ii), if the Relevant Package Schedule fails to identify a specific works package forming part of the Project that the Constructor has already procured and/or intends to procure in connection with the Project, on or after the Commencement Date, that will be (or is likely to be) imported into the United Kingdom from a member state of the European Union (an "Unidentified Package"):

(a)
the Constructor shall have no entitlement (or ability) whatsoever to claim any additional payment and/or any modification to the Agreed Maximum Price and/or the Price Framework arising out of or in connection with a Currency Change that affects any Unidentified Package on or after the Commencement Date; and 

(b)
the risk of any Currency Change in respect of such Unidentified Package shall be solely at the Constructor's risk under this Partnering Contract.

iv
As from the Commencement Date, the Constructor shall notify the Client Representative and the Client in writing (a "Currency Fluctuation Notice") as soon as reasonably practicable if a Currency Change has occurred during the construction of the Project that relates to an Relevant Package.

v
Within ten (10) Working Days of the receipt by the Client Representative of a Currency Fluctuation Notice issued pursuant to and in accordance with clause 18B(iv), the Client and the Constructor shall procure that the Senior Client Representative and Senior Constructor Representative meet (the "Senior Representatives Meeting") in order to:

(a)
consider the issues raised in the Currency Fluctuation Notice;

(b)
agree which materials, goods, equipment and/or any other supplies have been or will be affected by the Currency Fluctuation;

(c)
identify whether the Currency Fluctuation is likely to have a short or long term impact in relation to the Constructor's ability to procure materials, goods, equipment and/or any other supplies for use with or incorporation into the Project in accordance with the Project Timetable and in order to achieve Project Completion by the Date for Completion;

(d)
identify any wider impact on the Project as a consequence of the Currency Fluctuation;

(e)
identify any further information that may be required in order to assess the impact of the Currency Fluctuation;

(f)
discuss the actions that the Constructor has already taken to:

1
in relation to a Currency Fluctuation Increase, mitigate and what further measures it could undertake to mitigate; or

2
in relation to a Currency Fluctuation Decrease, exploit and what further measures it could undertake to exploit,

its impact on the Project (including procuring any affected materials, goods, equipment and/or any other supplies from alternative suppliers, where feasible and practicable in the circumstances); 

(g)
discuss the possibility of:

1
in relation to a Currency Fluctuation Increase, the Client agreeing to share with or pay the additional sums incurred by the Constructor; or

2
in relation to a Currency Fluctuation Decrease, the Constructor agreeing to share with or pay to the Client any sums saved by the Constructor,

by reference to an agreed and fixed euro-to-pound sterling exchange rate for a specified period (with the Agreed Maximum Price and/or Price Framework being modified accordingly); and

(h)
develop and agree a timeline and process for reaching a written agreement in relation to any changes to the Agreed Maximum Price and/or the Price Framework that may be required in order to address the impact of the Currency Fluctuation.

vi
If, at a Senior Representatives Meeting held pursuant to clause 18B(v), the Senior Client Representative and the Senior Constructor Representative:

(a)
reach an agreement in relation to all of the matters referred to in clause 18B(v)(a) to clause 18B(v)(h) (inclusive):

1
the Client and the Constructor shall each sign a written plan, as prepared by or on behalf of the Client as soon as reasonably practicable following the Senior Representatives Meeting, that sets out such agreement and the actions to be undertaken by each of the Client and the Constructor in respect of the same (the "Currency Fluctuation Plan");

2
a Currency Fluctuation Plan may (without limitation):

(i)
require the Client and the Constructor (in conjunction with the other Partnering Team members) to agree a Change to address and mitigate the effect of the Currency Fluctuation; and/or

(ii)
result in the modification the Agreed Maximum Price and/or Price Framework to account for the Currency Fluctuation; and

3
the Client and the Constructor shall use all reasonable endeavours to comply with the Currency Fluctuation Plan and/or any modification thereto that may be agreed from time to time by the Senior Client Representative and the Senior Constructor Representative, including giving effect to any Change(s) as may have been agreed and referred to in the Currency Fluctuation Plan as needing to be implemented; or

(b)
are unable to agree a Currency Fluctuation Plan within ninety (90) days of the date of the Currency Fluctuation (and without prejudice to the ability of the Client or the Constructor to refer a difference or dispute to adjudication at any time in accordance with clause 27.5), the Client or the Constructor may notify one another and the other Partnering Team members of a difference or dispute pursuant to clause 27.1 and the Client and the Constructor shall use all reasonable endeavours to resolve the difference or dispute in accordance with the provisions of clause 27.2 to clause 27.4 (inclusive).

vii
The Constructor acknowledges and agrees that:

(a)
the provisions of this clause 18B shall only apply to Currency Fluctuations that affect one or more Relevant Package(s);

(b)
it shall not be entitled to an extension to the Date for Completion arising out of or in connection with an actual or anticipated Currency Fluctuation; and

(c)
the provisions of clause 18 shall not apply to the subject matter of this clause 18B.

viii
The provisions of clause 18B(i) to clause 18B(vii) (inclusive) are without prejudice to the general ability of the Client to propose a Change to address the actual or potential impact of a Currency Fluctuation under clause 17.1."
Part S
Miscellaneous
84 
In Appendix 1, insert a new definition of "Environmental Information Regulations" as follows:

"Environmental Information Regulations – is the Environmental Information Regulations 2004;".

85 
In Appendix 1, insert a new definition of "FOIA" as follows:

"FOIA (or the Freedom of Information Act) – is the Freedom of Information Act 2000;".

	Other requirements
	The Client's other requirements in respect of this Project are as follows:

●
not applicable.


ANNEXURES TO THE COMMENCEMENT AGREEMENT
THE SECRETARY OF STATE FOR JUSTICE
of

Ministry of Justice

102 Petty France

London SW1H 9AJ

(acting as part of the Crown)

(the “Client”)

EXECUTED AS A DEED by the CLIENT by affixing hereto its common seal in the presence of:
​​​​​​_________________________________________
_________________________________________
OR 

acting by:
Authorised signatory:

_________________________________________

Authorised signatory:

_________________________________________

MACE LIMITED (company number 02410626) whose registered office is situated at 155 Moorgate, London, EC2M 6XB (the “Client Representative”)

EXECUTED AS A DEED by the CLIENT REPRESENTATIVE (as a Partnering Team member) acting by two directors or a director and a company secretary:
Director:



_________________________________________

Director / Secretary:

_________________________________________

KIER CONSTRUCTION LIMITED (company number 02099533) whose registered office is situated at Tempsford Hall, Sandy, Bedfordshire, SG19 2BD (the “Constructor”)

EXECUTED AS A DEED by the CONSTRUCTOR (as a Partnering Team member) acting by two directors or a director and a company secretary:
Director:



_________________________________________

Director / Secretary:

_________________________________________

WT PARTNERSHIP LIMITED (company number 1130989) whose registered office is situated at AMP House, Dingwall Road, Croydon, CR0 2LX (the “Cost Consultant”)
EXECUTED AS A DEED by the COST CONSULTANT (as a Partnering Team member) acting by two directors or a director and a company secretary:
Director:



_________________________________________

Director / Secretary:

_________________________________________
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