DRAFT CONTRACT

This Schedule contains the details of the draft contract for the Services.  It is imperative at this stage that Providers tendering accept the terms and conditions that will be imposed if the tender is won.  
--------------------------------------------------------------------------------------------------------------------------

This Contract is made on the           day of           

2016
BETWEEN

1. Wokingham Borough Council of Civic Offices, Shute End, Wokingham, Berkshire, RG40 1BN (“the Council”)  and 

2. Company (Company registration number: XX) whose registered office is XXX (“the Provider”).
1
FORM OF CONTRACT
1.1
The Council sought proposals for the provision of Substance Misuse Services, by means of a public tender exercise. The Council placed a contract notice insert Reference on insert Date in the Official Journal of the European Union seeking expressions of interest from potential providers for the provision of Substance Misuse Services.
1.2
The Council has, through a competitive process, selected the Provider to provide these services and the Provider is willing and able to provide the services in accordance with the terms and conditions of the Contract.
1.3
This Contract replaces all others issued by the Council for the services commissioned in this Contract. 
2
definitions and interpretation

2.1
When they are used in this Contract, the terms and expressions set out below in the first column have the meanings set out in the second column.

	“Accounting Period”
	Means the payment frequency period as outlined under Clause 10.1, the first of which commences on the Commencement Date of this contract and consecutively thereafter;

	“Authorised Officer”


	Means the person referred to in Clause 8 (Authorised Officer);

	“Commencement Date”
	Means; 1st April 2017

	“Confidential Information”
	Means information in whatever form (including without limitation, in written, oral, visual or electronic form or on any magnetic or optical disk or memory and wherever located) relating to the business, customers, products, affairs and finances of the Council for the time being confidential to the Council and trade secrets including, without limitation, technical data and know-how relating to the Council or any of its suppliers, customers, agents, distributors, shareholders, management or business contacts and including (but not limited to) information that the Provider creates, develops, receives or obtains in connection with this Agreement, whether or not such information (if in anything other than oral form) in marked confidential;

	“Contract Manager”
	Means the person referred to in Clause 9 (Contract Manager);

	“Contract Monitoring”
	Means the monitoring of contract compliance and of the Service which is carried out by the Council in accordance with Clause 12 (Contract Monitoring);

	“Contract Price” 
	Means the price the Council will make to the Provider in return for the Provider providing the Service; 

	“Customer”
	Means any person who receives the service as outlined on Schedule I.  

	“Days”
	Means Monday to Sunday inclusive;

	“Default”
	Means any failure, on the part of either party to carry out our respective obligations under this Contract;

	“Default Notice”
	Means a notice setting out the nature of the Default committed and, if the Default can be put right, the action required to put it right and the timescale within which it is to be put right. Any such timescale must be reasonable in all the circumstances;

	“Exceptional Circumstances”
	Means concerns regarding performance, unacceptable levels of staff cover, fire damage, floods, evidence of criminal activity (including fraud), excessive complaints or any situation resulting in unacceptable levels of risk to Customers or staff;

	“Expiry Date”
	Means; 31st March 2019


	“Financial Assessment”
	Means the review undertaken of the Service User’s financial situation by the Council to establish the amount that the Customer will contribute to the cost of the service;

	“Financial Year”
	Means a period of 12 months from 1st April in one year to 31st March in the next;

	“Mediator”
	Means an individual who is appointed in accordance with Clause 31 (Dispute Resolution) to mediate between the parties if they are in dispute;

	“Persistent Default”
	Means where the Provider has committed more than two Defaults during any consecutive period of 6 months, whether or not these are the same Defaults or different Defaults and even where the Default is corrected;

	“Regulatory Body”
	Means a body, which is, established either by statute or in some other way and to whose regulatory powers either or both parties are subject. However, this does not include any body of which membership is voluntary;

	“Resumption Notice”
“Request for Information”
	Means a notice referred to in Clause 27 (Defaults and Suspension);
A request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or the Environmental Information Regulations;

	“Serious Default”
	Means a Default on the part of the Provider which materially prejudices the health, safety or the welfare of a Customer or Customers;

	“Service”
	Means the Service outlined in Schedule I;

	 “Sub-Contractor”
	The contractors that enter into a Sub-Contract with the Provider;

	“Suspension Notice”
	Means a notice served on the Provider under Clause 27 (Defaults and Suspension) which sets out details of the Service which are to be suspended whilst the Council carry out an investigation into a Serious Default;

	“Termination Notice”
	Means a written notice served by one party to the other under Clauses 27 (Defaults and Suspension) and 29 (Termination), setting out details of the Service which are to be terminated;

	“TUPE”
	Means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (including any amendments made to these Regulations since 2006 which are still in force) and the Acquired Rights Directive;

	“Variation”
	Means a variation to this Contract or to the Service, made in accordance with Clause 32 (Variations to the Contract);

	“Variation Notice”
	Means a notice served in accordance with Clause 32 (Variations to the Contract);

	“Working Days”
	Means between 9:00am and 5:00pm Monday to Friday inclusive, but does not include any days which are bank holidays or public holidays.


2.2
Unless the context makes it clear that this is not what is intended, any reference in this Contract to: 

2.2.1
the masculine includes a reference to the feminine and vice versa;

2.2.2
the singular includes a reference to the plural and vice versa; 

2.2.3
a person includes a reference to an individual or a firm, partnership, company, or corporation;

2.2.4
a ‘clause’ or a ‘schedule’ in this Contract means a reference to a clause or schedule of this Contract.

2.3
The headings in this Contract are for ease of reference only and do not affect its interpretation.

2.4
Any reference in this Contract to any enactment, order, regulation or other similar instrument is to be taken to mean a reference to any such enactment, order, regulation or other similar instrument which is in force for the time being. This includes (for as long as they are in force):

2.4.1
any amendments or modifications to any such enactment, order, regulation or other similar instrument; and

2.4.2
any re-enactment of any such enactment, order, regulation or other similar instrument.

3
start and duration of this CONTRACT
3.1
This Contract will start on the Commencement Date and will continue until the Expiry Date (unless both parties agree, in writing, to bring forward or put back the Expiry Date) unless terminated in whole or in relation to any particular Service, under Clause 29 (Termination). 

3.2
The Council reserves the right to extend the Contract for up to three separate 12 month periods from the expiry date. In all cases this will be subject to satisfactory performance and written mutual agreement between the Council and the Provider.
3.3
If the Council’s budget (or funding) from Public Health England is insufficient to continue funding the Services, it may be necessary for the Council to reduce or discontinue providing the Contract Price to the Provider, and to vary the Services to be provided. If this occurs the Council shall notify the Provider as soon as possible, which shall be no less than three months before the date on which the reduction or discontinuance is due to occur.

4
entire CONTRACT
4.1
This Contract, the schedules and the documents annexed to it or otherwise referred to in it set out all the terms and conditions which the parties have agreed regarding the provision of the Service and supersedes any representations, documents, negotiations or understandings, whether oral or written, made, carried out or entered into before the date of this Contract for the service to which this Contract relates.
5
priority of documents

5.1
If there is any inconsistency or conflict between the clauses of this Contract and the Schedules, then the clauses will take precedence.

6
assignment and sub-contracting

6.1
The Provider must not:

6.1.1
assign its interest in the Contract to any other person; or

6.1.2 create any interest in the Contract or any part of it (for example by way of a trust); or

6.1.3 create any security over this Contract or any part of it (for example, by way of a fixed charge); or

6.1.4 sub-contract the carrying out of its obligations under this Contract
unless first obtaining the written consent of the Council which shall not be unreasonably withheld or delayed. 

6.2
Notwithstanding Clause 6.1, consent will not be required by the Council for the Provider to create a floating charge over substantially the whole of the Provider’s assets, property and undertaking.

6.3
If consent is given to subcontract under Clause 6.1.4 it can be withdrawn provided that the Council acts reasonably in doing so and gives reasonable notice.

6.4
In the event that the Provider enters into any Sub-Contract under Clause 6.1.4 in connection with the Contract the Provider shall:
6.4.1
remain responsible to the Council for the performance of its obligations under the agreement notwithstanding the appointment of any Sub-Contractor and be responsible for the acts, omissions, and neglects of its Sub-Contractors;
6.4.2    impose obligations on its Sub-Contractor in the same terms as those imposed on it pursuant to this agreement and shall procure that the Sub-Contractor complies with such terms; and

6.4.3
provide a copy, at no charge to the Council, of any such Sub-Contract on receipt of a request for such by the Council’s Authorised Representative.

7 agency

7.1
The Provider must not represent to anyone, nor allow any of its employees or agents to represent to anyone, that it is an agent or servant of the Council.

7.2 The Provider must not enter into any contract on behalf of the Council or on behalf of any of the Customers, or in any way claim that it is authorised to do so. This includes not binding the Council or any of the Customers to carrying out, varying, releasing or discharging any obligation, whether or not by way of a formal contract.

7.3 The Provider does not have the power under this Contract to make, vary, discharge or waive any bye-law or regulation of any kind and it must not represent itself as having any such power.

8 authorised officer

8.1
The Council will appoint a person to exercise its rights and powers under this Contract, called the ‘Authorised Officer’.  This will not limit in any way either its rights or obligations.

8.2 Details of the person appointed to act as Authorised Officer from the Commencement Date (his telephone number, fax number, e-mail address and postal address) are set out in Schedule II.

8.3 The Authorised Officer will be entitled to appoint another person or persons to exercise some or all of his functions (each a ‘Deputy Authorised Officer’) and must give the Provider at least 5 Working Days written notice.

8.4 The Council will be entitled to change the identity of the Authorised Officer (and the Authorised Officer may change the identity of any Deputy Authorised Officer) upon giving the Provider at least 5 Working Days written notice, unless for reasons beyond the Council or Authorised Officer’s control, this is not possible.  In this instance the Council or Authorised Officer will notify the Provider by whatever means appears reasonable although any such notice will subsequently be confirmed in writing within 5 Working Days. If the contact details of the Authorised Officer or Deputy Authorised Officer change the Provider will be notified and supplied with updated contact details in accordance with Clause 38 (Notices).

8.5 Any such notice referred to in Clauses 8.3 or 8.4 must contain the same details regarding the replacement Authorised Officer or (replacement) Deputy Authorised Officer as are set out in the schedule regarding the original Authorised Officer.

8.6 Until the Provider has been notified of any change in the identity of the Authorised Officer or the Authorised Officer has notified it of any change in the identity of a Deputy Authorised Officer, it will be entitled to treat the last person notified to it as the Authorised Officer or the Deputy Authorised Officer (as the case may be).

8.7 All notifications of changes under this Clause 8 (Authorised Officer) will be made in accordance with Clause 38 (Notices).

9 contract manager

9.1
The Provider will appoint a person to exercise its rights and powers under this Contract, called the ‘Contract Manager’. This will not limit in any way either its rights or obligations.

9.2
Details of the person appointed by the Provider to act as Contract Manager from the Commencement Date (his telephone number, fax number, e-mail address and postal address) are set out in Schedule II.

9.3
The Contract Manager will also be entitled to appoint another person or persons to exercise some or all of his functions (each a ‘Deputy Contract Manager’) but if he does so, he must give the Council at least 5 Working Days written notice.

9.4
The Provider will be entitled to change the identity of the Contract Manager (and the Contract Manager may change the identity of any Deputy Contract Manager) upon giving the Council at least 5 Working Days written notice, unless for reasons beyond the Provider or the Contract Manager’s control, this is not possible. In this instance the Provider or Contract Manager will notify the Council by whatever means appears reasonable although any such notice must then subsequently be confirmed in writing within 5 Working Days. If the contact details of the Contract Manager or Deputy Contract Manager change the Council must be notified and supplied with updated contact details in accordance with Clause 38 (Notices).

9.5
Any such notice referred to in Clauses 9.3 or 9.4 must contain the same details regarding the replacement Contract Manager or (replacement) Deputy Contract Manager as are set out in the schedule regarding the original Contract Manager.

9.6 Until the Council has been notified of any change in the identity of the Contract Manager or the Contract Manager has notified the Council of any change in the identity of a Deputy Contract Manager, the Council will be entitled to treat the last person notified to it as the Contract Manager or the Deputy Contract Manager (as the case may be).

9.7
All notifications of changes under this Clause 9 (Contract Manager) should be made in accordance with Clause 38 (Notices).

10 CONTRACT PRICE AND PAYMENT

10.1
In consideration of the service set out in this Contract the Council undertakes to pay the Provider subject always to the terms, conditions and obligation. Payment of the Contract price shall be in accordance with Schedule I on a quarterly basis in advance. 
10.2
Payment of the Contract Price will be made on the assumption that the Service will be delivered in accordance with this Contract.   Where this is not the case payment may be withheld or reclaimed as appropriate. 

10.3
For the avoidance of doubt the Contract Price is the total price for the Service.  

10.4
The Provider shall submit a properly rendered invoice quoting the appropriate Purchase Order Number and period to which the invoice relates, to the Council at the following address:


Service Manager – Families and Wellbeing (Strategic Commissioning) 

Wokingham Borough Council, 

Civic Offices, 

Wokingham, 

Berkshire, 

RG40 1WJ
10.5
Where the Accounting Period covers 31st March, two separate invoices will need to be submitted; one to cover the start of the Accounting Period to 31st March, then a second to cover the period from 1st April to the end of the Accounting Period. 

10.6
The Contract Price does not include VAT.  If VAT is payable then the Council must pay this in addition to the Contract Price provided that the Provider supplies the Council with a proper VAT invoice.

10.7
The Council shall pay a properly submitted invoice within 28 days of receipt.

10.8
The Council reserves the right to reject and return any invoices not submitted strictly in accordance with the above terms  and is entitled to set off against the Contract Price, or any sums due to the Provider, any sums owed to the Council by, or recoverable from, the Provider.

10.9
Where the Provider enters into a Sub-Contract with a supplier or contractor for the purpose or performing the agreement, it shall cause a term to be included in such a Sub-Contract that requires payment to be made of undisputed sums by the Provider to the Sub-Contractor within a specified period not exceeding 28 days from the receipt of a valid invoice, as defined by the Sub-Contract requirements.

Changes to Contract Price
10.10  
The Contract Price will not be varied in any way unless:

10.10.1  there are exceptional circumstances: or  

10.10.2   in accordance with any of the clauses laid out in this Contract; and the                                                                                                                    


Council agrees. Such agreement will be at the Council’s sole discretion.
10.11
The Council may make a deduction from the agreed Contract price if for a period of 3 continuous months or 90 days over a 6 month period if:

10.11.1  the Service has utilisation levels below 80% of those agreed in this Contract,  or any utilisation levels subsequently agreed by Contract variation, if indeed any utilisation levels are set at all; or
10.11.2  staffing levels fall below those proposed by the Provider in its winning tender submission, or any subsequent staffing levels agreed by Contract variation.

Annual Increase
10.12
The Contract price for the Service may be increased or decreased on 1st April in each Financial Year by an amount determined by the Council. The Council’s decision will take into account satisfactory contract performance, funding available and clear evidence must be provided to demonstrate the need for any increase. When a decrease needs to be considered this will take into account discussions with the Provider which will include assessing the impact on quality and the risk of implementing such a change.
Late Payments

10.13
If the Council is late in making any payment of the Contract Price then it must pay the Provider interest on the amount of any such late payment (unless the unpaid sum is in dispute between the parties). The interest will be calculated on a daily basis, from the date when payment should have been made to the date when payment is actually made. The interest rate, which will apply will be the base rate of Barclays Bank plc from time to time, plus 2% per annum.

Utilisation of Contract Price

10.14
If the Provider does not utilise the full payment it is given, the Council may require it to repay any part of the payment not used. 

Accounts and Financial Statements

10.15   The Provider shall properly maintain accounts during the term of this Contract. The accounts shall contain a full and accurate record of all monies expended by the Provider in observing and fulfilling its obligations under this Contract. The accounts shall be prepared in accordance with generally accepted accounting principles and shall be audited on the Provider’s behalf by a firm of reputable Chartered Accountants (who shall be registered auditors).

10.16
The Provider shall supply the Council with copies of the accounts specific to the Service annually (or more frequently if required) and within 6 months of the date of termination of this Contract howsoever terminated.

10.17
The Provider shall notify to the Council in writing as soon as possible of any material financial irregularity, and shall provide details of any necessary action taken to remedy such irregularity.

11
The Service standard

11.1
The Provider must provide the Service in accordance with its obligations under this Contract and with all the skill, care and diligence to be expected of a competent provider of services of a similar kind to the Service.

11.2
In providing the Service the Provider must also comply with: 

11.2.1 any and all codes of practice, performance ratings and quality standards that are laid down in this Contract or that are issued to the Provider as part of an agreed Variation Notice; and

11.2.2 all statutory provisions which apply to the Service. 

11.3
The Provider will notify the Council within 1 working day of any Enforcement Notice or statutory or regulatory action it is issued in relation to any Service to which this contract applies.
12
CONTRACT MONITORING
12.1
The Service as set out in Schedule I is subject to Contract Monitoring which will be undertaken by the Council.  The Provider shall use its best endeavours to co-operate in carrying out such monitoring and shall meet the deadlines laid out by the Council.  

12.2
Contract Monitoring will be carried out in accordance with the arrangements set out in Schedule I. Any such process may be updated periodically by the Council.  

12.3
The Provider must allow the Council’s staff reasonable access to any premises and paperwork in relation to the Service at any time.

13
statutory duties

13.1
The Provider shall observe and perform the requirements of all Acts of Parliament, subordinate legislation made under or by virtue of provisions of any Act of Parliament, and regulations and directives of the European Communities or the European Union for the time being in force and which relate to the Service.  Inclusion in other provisions of this contract of conditions relating to specific identified legislation shall not prejudice the generality of this clause.  

13.2
Any reference in this contract to any Act of Parliament, subordinate legislation or to any Regulation or Directive of the European Communities or the European Union shall be construed as including a reference to the same as applied, amended or re-enacted by any subsequent such Act, subordinate legislation, Regulation or Directive as the case may be.

13.3
In complying with Clauses 13.1 and 13.2, the Provider must allow the Council or authorised agents access to:

13.3.1 the Provider’s employees; and

13.3.2
all information, reports, financial accounts, documents, records (whether in human or machine readable form) and data which is held or accessible

in each case who or which are relevant to this Contract or the Service.

13.4
The Council must be allowed to take copies of the information, reports, etc. referred to in Clause 13.3.2.

13.5
Any information, reports etc. made available under Clause 13 (Statutory Duties) shall be treated as Confidential Information and therefore subject to the provisions of Clause 22 (Confidentiality) except where it is required in respect of the Freedom of Information Act 2000.

14 Complaints AND WHISTLEBLOWING

14.1 The Provider must have complaints and whistleblowing procedures in place which comply with the requirements of any Regulatory Body to which the Provider is subject, including any change in such requirements, and reflect best practice.  The Provider must supply the Council with a copy of either procedure on request. 

14.2 All complaints and whistleblowing activity including their outcome must be recorded and this information made available to the Council upon request.

14.3 All staff must be made aware of both policies within the first week of commencing employment.

14.4 Customers must receive a copy of the complaints process, upon commencement of the Service.  This should be provided in a suitable format.
15 SAFEGUARDING children and adults

Safeguarding Children
15.1  ‘Working Together to Safeguard Children’ and ‘Section 11 of the Children Act 2004’ 
places a statutory duty on all Providers ‘who provide services for, or work with children’ 
or young people, to ‘safeguard and promote the welfare of children’. 

 15.2
The Provider shall at all times comply with the requirements of Section 11 of the Children Act 2004 and the Child Protection Procedures relevant to the Local Safeguarding Children Board (LSCB) in which the child is placed (e.g. Berkshire Child Protection Procedures). The Provider will at all times have arrangements (“the Provider’s Arrangements”) in force for safeguarding and promoting the welfare of children which are compliant with the local LSCB Child Protection Procedures and the Provider’s duties in ‘Working Together to Safeguard Children’ and will ensure that any additional internal procedures or inter-agency protocols are consistent with these procedures.

Safeguarding Adults

   15.3
The Provider shall at all times comply with the requirements of the Berkshire Safeguarding Adults Policy and Procedures, including any updates and/or replacement documents, and also comply with the requirements of any Regulatory Body to which the Provider is subject, including Deprivation of Liberty regulations and any change in such requirements. The Provider will at all times have arrangements (“the Provider’s Arrangements”) in force for safeguarding and promoting the welfare of vulnerable adults which are compliant with the local Safeguarding Adults Procedures and will ensure that additional internal procedures or inter-agency protocols are consistent with these procedures.

Safeguarding requirements applying to both Adults and Children

   15.4
Providers shall ensure that:

   
15.4.1 
All staff and volunteers (including temporary staff) ‘are made aware of the 

Provider’s Arrangements’;


15.4.2 
They publish written policies that explicitly state ‘clear priorities for safeguarding 
and promoting the welfare of children’ and vulnerable adults in ‘strategic policy 
documents’ and that they ensure the effective dissemination, and 
implementation, of these policies to staff and volunteers;


15.4.3 
They provide ‘a clear line of accountability within the organisation for work on 
safeguarding’ and promoting welfare and demonstrate ‘a clear commitment by 
the Provider to the importance of safeguarding and promoting welfare’;


15.4.4 
Their staff and volunteers are subject to Safer Workforce processes and 
checks, including, ‘recruitment and human resources management procedures 
that take account of the need to safeguard and promote welfare, including 
arrangements for appropriate checks on new staff and volunteers’, this includes 
conducting appropriate checks with the Disclosure and Barring Service (DBS);


15.4.5 
They adhere to local LSCB ‘Procedures for dealing with allegations of abuse 
against members of staff and volunteers’, including arrangements for notifying 
the Local Authority Designated Officer (LADO), for Services in relation to 
Children and Young People;


15.4.6 
They ensure that all staff and volunteers ‘undertake appropriate training’, and to 
ensure that this is kept up-to-date by refresher training at regular intervals;


15.4.7 
They respect the confidentiality of individuals and adhere to Wokingham 
Borough Council’s LSCB Information Sharing and Assessment Protocol, which 
summarises local ‘arrangements to work effectively with other organisations to 
safeguard and promote welfare, including arrangements for sharing 

information’, (subject to any relevant 
provisions of the Data Protection Act);


15.4.8 
They disseminate and implement ‘appropriate whistle-blowing procedures, and 
a culture that enables issues about safeguarding and promoting the welfare of 
children and vulnerable adults to be addressed’;


15.4.9 
They maintain accurate and up-to-date records of decision making and actions 
taken;


15.4.10
 They are at all times sensitive to needs arising from race, culture, religion, 
 sexual 
orientation or linguistic background;


15.4.11
They furnish the Customer or their agents on their reasonable request, with copies 
of their records relating to any of the above.

15.5
The Provider should refer to the LSCB’s website for Safeguarding resources (‘Safeguarding Toolkit’) to assist them in fulfilling these responsibilities.

15.6
Compliance with these minimum standards will primarily be monitored in review meetings by the Contract Manager/Officer.

15.7
The Local Safeguarding Children Board will monitor Provider compliance with Safeguarding requirements in its Section 11 Audit (Section 11 of the Children Act 2004). Failure to comply with any part of this Clause will be deemed a Material Breach of the Contract.

15.8
The Provider must make available a copy of any of their internal safeguarding policies and procedures to the Council on request.

15.9
Upon the Council’s reasonable request, a copy of the Provider’s records relating to the protection of vulnerable adults and children from abuse made in relation to the Service(s) and its response must be supplied.
15.10
The Provider shall adopt Safeguarding Policies and such policies shall comply with the Pan Berkshire Safeguarding Policies as amended from time to time and the Provider shall comply at all times with any new local or national safeguarding policies which may be introduced.

15.11
At the reasonable written request of the Council, and within the specified timescale, the Provider must provide evidence to the Council that it is addressing any safeguarding concerns.

15.12
If request by the Council, the Provider shall participate in the development of any local multi-agency safeguarding quality indicators and/or plan.
16 staff

16.1
The Provider must employ sufficient numbers of people of sufficient ability, skill, knowledge, training or experience so as to properly provide, and to supervise the provision of, any Service to which this contract applies.   

16.2
If the Provider has to hire agency staff to cover the absence of permanent staff, the Provider must ensure these staff have sufficient ability, skill, knowledge, training or experience so as to properly provide the Service.

16.3
The Provider must carry out checks with the Disclosure and Barring Service on all staff employed and/or (if any) volunteers engaged.

16.3.1 These checks must be at the enhanced level where staff and any volunteers provide or supervise the provision of the Service.

16.3.2
These checks must be at least at the standard level for staff and any volunteers who do not directly provide the Service but do come into regular contact with Customers.

16.3.3
All checks must be renewed every three years.

16.3.4
The Provider must secure approval from all staff, on commencement of employment, to allow the Council to inspect DBS checks.

16.3.5
The Provider must allow the Council to undertake random inspections of DBS checks.

16.3.6
The Provider must adhere to the Safeguarding Vulnerable Groups Act 2006.
16.4
The Provider shall not engage a member of staff in the Service in any position to which this Clause would apply prior to the receipt of a satisfactory check.  In complying with this Clause it is agreed that the Provider must ensure that any relevant requirements or guidance issued by the Disclosure and Barring Service or any other Regulator, are performed or observed as the case may be.  

16.5
The Provider must make available to the Council, on request, all relevant information and records which relate to the action and decision the Provider has taken in the instance where a disclosure has been made as a result of a DBS check. 

17 equal opportunities

17.1
The Provider shall adopt a policy to comply with the requirements of the Equality Act 2010 and, accordingly, shall not treat one individual or group of people less favourable than others because of colour, race, nationality, ethnic origin, religion or belief, gender, gender reassignment, sex, sexual orientation, disability, age, marital status or because they have entered into a civil partnership, pregnancy or maternity and, further, shall seek to promote equality among its Personnel and generally;
17.2
Pursuant to Clause 23.1, the Provider shall also observe as far as possible the Equality Act Codes of Practice produced by the Equality and Human Rights Commission, which accompany the Equality Act 2010.

17.3
The Provider shall set out its equal opportunities policy:

17.3.1  in instruction to those concerned with the recruitment, training and promotion;

17.3.2
in documents available to its Personnel, recognised trade unions or other representative groups of its Personnel;

17.3.3  in advertisements and other literature

17.4
The Provider shall, on request, provide the council with examples of such instructions, documents, advertisements and literature.

17.5
In the event of any finding of unlawful discrimination or recommendation being made against the Provider by any court of tribunal, or of any adverse finding or recommendation in any formal investigation, the Provider shall take appropriate steps to address the recommendation or to prevent repetition of the unlawful discrimination and shall, on request, provide the Council with details of any steps taken.

17.6
The Provider shall indemnify the Council in respect of any costs and legal expenses incurred in defending  any action brought by the Equality and Human Rights  Commission and/or any third party against the Provider for non-compliance  with the Act and/or any Codes of Practice as a result of the breach of this clause by the Provider;

17.7
The Provider shall take all reasonable steps to ensure that Provider’s personnel engaged in the performance of the Contract do not act towards either Council staff or members of the public in a manner that could amount to harassment on any of the grounds mentioned in Condition 17.1

18 HUMAN RIGHTS

18.1 The Provider acknowledges that:

18.1.1
in performing its obligations under this Contract it may be a public authority for the purposes of the Human Rights Act 1998; and

18.1.2 that it is unlawful to exercise functions deemed to be of a public nature in a way that is incompatible with those rights contained in the European Convention of Human Rights and incorporated into English Law by the Human Rights Act 1998.

18.2 In providing the Service, the Provider shall throughout the Contract term and at its own cost be subject to the same duty in respect of Human Rights in the same way as if it were the Council.

18.3
The Provider shall undertake or refrain from undertaking such actions as the Council may request so as to enable the Council to discharge its duty under the Human Rights Act 1998.

19 records and information

19.1
The Provider must compile and maintain such information as may reasonably be required by the Council to monitor the Provider’s adherence to the terms, conditions and schedules of this Contract
19.2
The Provider must make available to the Council the information referred to in Clause 19.1 within any deadline set and ensure that the information is complete and correct.

19.3
The Provider must also provide upon reasonable request (but subject to Clauses 20 (Data Protection Act) and 22 (Confidentiality)) to the Council:

19.3.1
all other information which may reasonably be required by the Council for the purpose of assessing how the Provider’s obligations under this Contract are being carried out and the safety and the welfare of the Customers; and

19.3.2 information on, and the names of, the Customers.

19.4
In accordance with Clause 19.3, the Provider must seek authorisation from all Customers on commencement of the Service to allow the Council to review their files as part of the contract monitoring process.

19.5
Notwithstanding Clause 19.3, the Provider must allow the Authorised Officer or any person authorised by him, together with appropriate staff, at all reasonable times to inspect or witness the provision of the Service.

19.6
In inspecting or witnessing the provision of the Service, the Council will have proper regard to the nature of the Service being provided, particularly where this involves victims of domestic violence or other sensitive services for vulnerable client groups.

19.7
The Provider must notify the Council if:

19.7.1
there is a change in who controls the majority of the shares in, or the voting rights amongst shareholders or members of, the Provider;

19.7.2
the Provider changes it name;

19.7.3
the Provider merges with another organisation;

19.7.4
the Provider transfers its engagements to another organisation;

19.7.5
the Provider in any way transfers its business to another organisation;

19.7.6
as a result of any misconduct or mismanagement on the part of the Provider a Regulatory Body directs an inquiry into, or makes an order of any kind in relation to, its affairs; or

19.7.7
any registration which must be maintained by the Provider in order to provide any of the Service is withdrawn or cancelled or is threatened to be withdrawn or cancelled.

19.8
The provider must ensure that all information provided to Customers is provided in a clear and easily comprehensible format, appropriate to the Customer group(s).

19.9 
If, as a result of termination or contract expiry, the Service(s) are to be taken over, in part or full, by an alternative provider, the Provider must co-operate with the incoming provider. This includes providing information in a timely manner and within any deadline set, and liaising with the incoming provider regarding a handover of Customer’s cases.

20
data protection

20.1
The Provider must comply in all respects with the provisions of the Data Protection Act 1998 and its eight Data Protection principles and will indemnify the Council against all actions, costs, expenses, claims proceedings and demands which may be made or brought against the Council for breach of any statutory duty under the Act which arises from the use, disclosure or transfer of personal data by the Provider and agents.

20.2
The Provider shall take appropriate technical and organisational measures against any unauthorised or unlawful processing of personal data (as defined in the Data Protection Act 1998) and against accidental loss or destruction of or damage to personal data.


20.2.1
The measures taken must ensure a level of security appropriate to:

20.2.1.1  the harm that might result from such unauthorised or unlawful processing or by accidental loss, destruction or damage to such personal data, and

20.2.1.2  the nature of such data to be protected.

20.3 The Provider shall take reasonable steps to ensure the reliability of any of its employees who have access to such personal data.

20.4 The Provider shall, in relation to this contract, process data only under instructions given by, or on behalf of, the Council and by no other person.

20.5 The provisions of this clause shall apply during the continuance of the Contract and indefinitely after the expiry of termination.

21
HEAlth and safETy

21.1
The Provider must comply with the requirements of the Health and Safety at Work Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to the provision of the Service.

21.2
The Provider shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc. Act 1974) is made available to the Council on request and shall comply with any changes, amendments or further instructions reasonably requested or issued by the Council in connection with the Provider’s health and safety procedures.
22
confidentiality 

22.1
The Provider must use its best endeavours to ensure that subject to Clause 20 (Data Protection Act) it (and any person employed or engaged by it in connection with the provision of the Service in the course of such employment or engagement) will:

22.1.1
only use Confidential Information for the purposes of this Contract; and

22.1.2
not disclose any Confidential Information to any third party without the prior written consent of the Council (which it shall be entitled to refuse without giving any reason); and

22.1.3
not use the Confidential Information for the solicitation of business from the Council.

22.2
The provisions of Clause 22.1 shall also apply to the Council.

22.3
Notwithstanding the provisions of Clauses 22.1 and 22.2 both parties shall be allowed to disclose any Confidential Information to any consultant, contractor or other person engaged by either party in connection with this Contract or the provision of the Service provided that in each such case the consultant, contractor or person concerned has signed a confidentiality undertaking on substantially the same terms as set out in this Clause 22 (Confidentiality).

22.4
The restrictions in Clauses 22.1 and 22.2 shall not prevent either party disclosing to the other (or to any other person) Confidential Information about a Customer where this is in the best interests of the Customer concerned or such disclosure is necessary so as to protect the health, safety or the welfare of the Customer or other Customers.

22.5
The restrictions in Clauses 22.1 and 22.2 shall continue to apply after the Contract has come to an end or, if it takes place earlier, termination of the whole of this Contract but they shall not apply (whether whilst this Contract is in force or after) to information which:

22.5.1
is in, or comes into, the public domain (except if this is as a result of a breach by either parties of this Clause);

22.5.2
is required to be disclosed by law;

22.5.3
was already in the possession of either party without any restriction as to its use; or

22.5.4
subsequently lawfully comes into the possession of either party from a third party; or

22.5.5
is required to be disclosed by any Regulatory Body or governmental body.

22.6
This Clause has effect subject to the provisions set out in Clause 23 (Freedom of Information).

23
FREEDOM OF INFORMATION

23.1
The Provider acknowledges that the Council is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and co-operate with the Council (at the Provider’s expense) to enable the Council to comply with these information disclosure requirements.
23.2
The Provider shall procure that its Sub-Contractors shall:

23.2.1
transfer the Request for Information to the Council as soon as practicable after the receipt and in any event within two Working Days of receiving a Request for Information

23.2.2
provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five Working Days (or such other period as the Council may specify) of the Council requesting that Information; and
23.2.3
provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

23.3
The Council shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other information:

23.3.1
is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations; and/or

23.3.2
is to be disclosed in response to a Request for Information.

23.4
In no event shall the Provider respond directly to a Request for Information unless expressly authorised to do so by the Council.

23.5  The Provider Acknowledges that the Council may, acting in accordance with the Secretary of State of Constitutional Affairs’ Code of Practice  on the discharge of public authorities’ functions under Part 1 of FOIA (issued under section 45 of the FOIA, November 2004), be obliged under the FOIA or the Environmental Information Regulations to disclose Information:

23.5.1
without consulting with the Provider; or
23.5.2
following consultation with the Provider and having taken its views into account.

Provided always that where clause 23.5 applies the Council shall, in accordance with

any recommendations of the Code, take reasonable steps, where appropriate, to give the Provider advanced notice, or failing that, to draw the disclosure to the Provider’s attention after any such disclosure.
23.6
The Provider shall ensure that all Information produced in the course of the agreement or relating to the agreement is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

23.7
The Provider acknowledges that any lists or Schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with clause 23.5.
24
insurance

24.1
For as long as this Contact is in force the Provider must take out and maintain as a minimum the insurances set out in Clause 24.3.  These insurances must provide cover and/or an indemnity, as appropriate, in respect of every aspect of the Services(s) to be provided under this contract and associated Schedules.  

24.2
The Provider must also ensure that any of its sub-contractors who are providing any or all of the Service(s) on its behalf take out and maintain equivalent insurances, as a minimum.

24.3
The insurances referred to in Clause 24.1 and 24.2 are as follows:

24.3.1
Employers Liability insurance in compliance with statutory requirements and provisions; and
24.3.2
Public Liability insurance with a Limit of Indemnity of £5,000,000 (or such alternative or higher amount as the Council may from time to time require) applying to each and every claim or series of claims arising from any one cause or occurrence; and 

24.3.3 
where the Provider gives advice of any nature whatsoever whilst undertaking the service, an indemnity in respect of which is not provided by the insurance required in 24.3.2 above, Professional Indemnity insurance with a Limit of Indemnity of no less than £1,000,000 (or such alternative or higher amount as the Council may from time to time require) in the aggregate in any one period of insurance; and
24.3.4
Medical Malpractice/Treatment Risk insurance with a Limit of Indemnity of no less than £5,000,000 (or such alternative or higher amount as the Council may from time to time require) in the aggregate in any one period of insurance, if the Provider administers any form of medication (from simply helping someone access their tablets from a pre-packaged dispensing unit to giving injections), or provides any form of medical treatment whilst undertaking the service, an indemnity  for which is not provided by the insurances required in Clauses 24.3.2 and/or 24.3.3 above; and
24.3.5  motor insurance where Clause 48 applies; and 

24.3.6  any other insurance(s) which the Council may from time to time require in respect of the services being provided under this contract.
24.4
Where under the terms of this Contract the Provider is required to purchase Professional Indemnity or Medical Malpractice/Treatment Risk insurance such insurance must be maintained in force for a minimum period of 6 years after the expiry of this Contract.
. 

24.5
Evidence of Insurance
24.5.1
The Provider must produce to the Council annually where requested a copy             


of the policy schedule(s) and/or certificate(s) where applicable for the        


insurances referred to in Clause 24.3.

24.5.2  If the Provider has received advice from a professionally qualified insurance    
            intermediary that Professional Indemnity and/or Medical            


Malpractice/.Treatment Risk insurance is not required, or if the Provider holds    

such cover with a lower Limit of Indemnity than specified in Clauses 24.3.3 or 

            24.3.4, the intermediary must provide written confirmation on its headed    

            business paper that the insurance cover the Provider has in place is sufficient  

            and adequate to fully indemnify the Provider in respect of all risks and/or 

            claims that may reasonably be anticipated to arise from the provision of the 

            services under this Contract including, but not limited to, the provision of any 

            advice, medical treatment or the administration of any form of medication. 

            Such letter must be produced and provided annually where requested of the  

            Provider’s other insurances.

25
THE PROVIDER’S LIABILITIES AND INDEMNITIES

25.1
The Provider must fully and promptly indemnify the Council against all direct (but not indirect or consequential) losses, damages, costs, expenses, liabilities, claims or proceedings, whether these arise under statute or common law, (together referred to as ‘the Council’s losses’) which the Council suffers as a result of any negligence, default or breach of statutory duty on the Provider’s part in carrying out its obligations under this Contract or on the part of any person it employs or engages to carry out its obligations under this Contract.

25.2
The Provider will not be liable to indemnify the Council as set out in Clause 25.1 to the extent that the Council’s losses are due to any negligence, default or breach of statutory duty on the Council’s part, or on the part of any of its employees acting in the course of their employment. 

26
THE COUNCIL’S liabilities and indemnities

26.1
The Council must fully and promptly indemnify the Provider against all direct (but not indirect or consequential) losses, damages, costs, expenses, liabilities, claims or proceedings, whether these arise under statute or common law, (together referred to as ‘the Provider’s losses’) which the Provider suffers as a result of any negligence, default or breach of statutory duty on the Council’s part in carrying out its obligations under this Contract or on the part of any person it employs or engages to carry out the Council’s obligations under this Contract.
26.2
The Council will not be liable to indemnify the Provider as set out in Clause 26.1 to the extent that the Provider’s losses are due to any negligence, default or breach of statutory duty on the Provider’s part, or on the part of any of its employees acting in the course of their employment.

26.3
The Council’s liability for any of the Provider’s losses which relate to death or personal injury shall be unlimited.
27
defaults and suspension

Defaults

27.1
If the Provider commits a Default then the Council will be entitled to serve on the Provider a Default Notice.  This will be without prejudice to any other right or remedy which may be available to the Council, either under this Contract or at law.

27.2
If the Council serves on the Provider a Default Notice which relates to a Default which can be put right, then on receiving such a Default Notice, the Provider will take the action specified in the Notice within the timescale set out, at its own cost. 

27.3
The Provider will be entitled to apply the provisions of Clauses 27.1 and 27.2 except that if the Default concerned is a failure to pay the Contract Price on time then the Council must make such late payment within 10 Working Days of the Default Notice being served.

27.4
If there is any disagreement between the parties as to whether a Default has occurred and/or about the action required to be taken and/or the timescale within which the action is to be taken, then either party can refer the matter for resolution, in accordance with Clause 31 (Dispute Resolution).

Persistent Defaults

27.5
If the Provider commits a Persistent Default or fails to put right a Default within the timescale set out in the Default Notice concerned, then the Council (acting reasonably) will be entitled to terminate the application of this Contract to the Service concerned by giving the Provider reasonable notice.

Suspension

27.6
If the Default is a Serious Default (and if it is, the Default Notice must say so) then the Council will be entitled to arrange for a competent person (which may be one of its employees) to carry out an investigation into the Serious Default.

27.7
If the Council considers (acting reasonably) that: 


27.7.1
the Serious Default is of such seriousness; or 

27.7.2
there is a continuing threat to the health, safety or welfare of any or all of the Customers 

such that in either case it is not appropriate for the Provider to carry on providing any or all of the Service then the Council will also be entitled to serve on the Provider a Suspension Notice.

27.8
Where a Vulnerable Adults complaint is made against the Provider or any member of staff, the Council reserves the right to serve a Suspension Notice and remove the Customer(s) from the Premises (if required) whilst any investigation into an allegation takes place.

27.9
If the Council serves a Suspension Notice then: 

27.9.1
the Provider will cease providing the Service set out in the Suspension Notice from the date specified in the Suspension Notice; and 

27.9.2
the Council will be entitled either to provide some or all of the Service or employ another person to do so on its behalf for as long as the Suspension Notice is in force.

27.10
The Council will ensure that any investigation is carried out as quickly as possible and the Council will make available to the Provider a copy of the report of the investigation’s findings as soon as possible after it has been made available to the Council.

27.11
If the Provider has been served with a Suspension Notice then as soon as possible after the Council have received the report of the investigation, it shall consider (acting reasonably) whether or not the Provider will resume provision of the suspended Service.

27.12
If the Council considers that the Provider is to resume provision of some or all of the suspended Service then it will serve on the Provider a Resumption Notice which shall set out the Service to be resumed and the date upon which they are to be resumed.

27.13
The Council will set out in the Resumption Notice such conditions relating to the resumption of the Service as may be reasonable.

27.14
If the Council decides that the Provider is not to resume provision of some or all of the suspended Service then: 

27.14.1
it will be entitled to give notice terminating the application of this Contract to the Service concerned, with immediate effect; or 

27.14.2
if it considers, acting reasonably, that the findings of the investigation reflect on the Provider’s ability to carry out the Service generally it will be entitled to give the Provider notice terminating the entire Contract with immediate effect.

27.15
During any period of suspension the Council will continue to pay the Contract Price but if notice of termination is given to the Provider either in accordance with Clause 27.14.1 or 27.14.2, then the Provider must repay all sums paid to it during the period of suspension which relate to the suspended Service concerned.  If these sums are not repaid within 20 Working Days of any notice of termination, then the Council will be entitled to recover these sums as a debt and will apply interest in accordance with that outlined in Clause 10.13.

28
REMODELLING AND REPRICING
28.1
Where the Council wishes to re-model or re-price the service, no less than three months notice 
will be given.
29
termination

29.1
Either party may terminate this Contract or its application to a particular part of the Service by giving no less than three months written notice to the other (or shorter period by written, mutual consent).

Termination by the Council


29.2
The Council may terminate this Contract or reduce funding (with corresponding changes in the Service) to the Provider upon giving no less than three months notice if the funding is insufficient to continue funding the Service.
29.3
The Council is entitled to terminate this Contract in its entirety or in part in-line with Clause 27 (Defaults and Suspension).  

29.4
The Council is entitled to give written notice terminating this Contract in its entirety or in part with immediate effect and recover from the Provider any loss resulting from such termination where:

29.4.1
the Provider is an individual and is declared bankrupt, or a bankruptcy petition is filed against it at court, or it attempts to make or make a composition or arrangement for the benefit of its creditors; or 

29.4.2  the Provider is a corporate body and it has a receiver or liquidator appointed 
            over it; or

29.4.3 the Provider commits or causes the commission of any criminal offence in 
providing the Service (except for any minor offence or minor traffic offence); or

29.4.4 the Provider or any person employed by or acting on the Provider’s behalf 
(with or without the knowledge of the Provider) shall have given or agreed to give any gift or consideration as an inducement or reward in order to obtain the contract or any other contract with the Council; or

29.4.5  in relation to any contract with the Council, the Provider or any person 
employed by or acting on the Provider’s behalf, commits any offence under the Bribery Act 2010, or any subsequent amendment, or shall have given any fee or reward, the receipt of which is an offence under section 117(2) of the Local Government Act 1972; or

29.4.6  collusion has taken place between two (or more) tenderers in fixing or 
adjusting the bids submitted for the contract concerned.

29.5
The Council may terminate this Contract in whole or in part with immediate effect if the Provider fails to comply with the requirements laid out in Clause 15 (Safeguarding Children and Adults).
29.6
If the Council terminates the whole or any part of this Contract or its application to a particular Service under Clause 27 then:

29.6.1 the Provider will continue to provide the Service during the period of notice 
           unless the Council requests otherwise;

29.6.2  the Council shall be entitled: 

29.6.2.1
to retain any monies owed to the Provider by the Council under this Contract until the Provider shall have paid all monies owed to the Council under this Contract; or

29.6.2.2
to deduct any such monies owed under this Contract from the monies owed to the Provider under this Contract; and

29.6.2.3
to recover any such monies to compensate for the administrative costs incurred as a result of such material default or termination.

in any case without prejudice to the provisions of Clause 39 (Recovery of Sums Due).


Termination by the Provider


29.7
The Provider may terminate: 

29.7.1 
this Contract; or
29.7.2  its application to a particular part of the Service

by giving not less than three months written notice or other such period as may be 

agreed in writing with the Council.

29.8
If:

29.8.1
on three separate occasions in any period of 12 months (whether consecutive or not) a Default Notice has been served on the Council for failure to pay Contract Price on time; or

29.8.2
the Council has committed a Default which is substantial breach of any material term of this Contract
then the Provider may terminate this Contract as a whole by giving the Council not less than three months written notice.

29.9
If the Provider terminates this Contract or its application to a particular Service under Clauses 29.6 or 29.7 then it will continue to provide the Service during the period of notice unless requested otherwise in writing to which the Council agrees.

29.10   If this Contract or its application to a particular Service is terminated, whether under Clause 27 (Defaults and Suspension) or Clause 29 (Termination), then:


29.10.1 the provisions of Clause 35 (Information and Re-tendering) shall apply;

                         and


29.10.2 the Council shall continue to pay the Contract Price throughout the notice  


 period (whether or not it has requested the Provider to stop providing the 



Service during such period).

30
force majeure

30.1
If either party fails to carry out their respective obligations under this Contract as a result of force majeure then whichever party is affected shall not be liable under this Contract for such failure. 

30.1.1 this is subject to the proviso that whichever party is affected shall have given the other written notice that such failure is the result of force majeure within 10 Working Days of such failure occurring.

30.2
If an event of force majeure occurs then the Council shall meet with the Provider to discuss how best the Provider can continue to provide the Service until the force majeure event ceases, which may include the Council providing assistance, where possible.

30.3
In this Clause ‘force majeure’ means acts of war, acts of God, decrees of Government, riots, civil commotion, and any event or circumstance which is both beyond the control of whichever party is affected and which could not have been prevented by acting prudently, diligently or with reasonable foresight.

30.4
For the avoidance of doubt ‘force majeure’ shall not include any labour dispute between the Provider and its staff or the failure to provide the Service by any of the Provider’s sub-contractors.

31
DISPUTE RESOLUTION
31.1
If there is a dispute between the parties concerning the interpretation or operation of this Contract then either party may notify the other that it wishes the dispute to be referred to a meeting of the Authorised Officer and the Contract Manager to resolve, negotiating on the basis of good faith.

31.2
If after 28 Days (or such longer period as both parties may agree) of the date of the notice referred to in Clause 31.1 the dispute has not been resolved then either party may notify the other that it wishes the dispute to be referred to a meeting of a Chief Officer of the Council (or a person appointed by him to act on his behalf) and a senior officer of the Provider, to resolve, negotiating on the basis of good faith.

31.3
If after 28 Days (or such longer period as both parties may agree) of the date of the notice referred to in Clause 31.2 the dispute has not been resolved then either party may notify the other that it wishes to attempt to settle the dispute by mediation, in accordance with the Centre for Effective Dispute Resolution (‘CEDR’) Model Mediation Procedure 2001 (the ‘Model Procedure’) or such later edition as may be in force from time to time.

31.4
If the parties do not agree on the identity of the Mediator then either party may request CEDR to appoint one. 

31.5
The procedure in the Model Procedure will be amended to take account of:

31.5.1
any relevant provisions in this Contract; or 

31.5.2
any other agreement which the parties may enter into in relation to the conduct of the mediation ("Mediation Contract").

31.6
Both parties must: 

31.6.1
use their best endeavours to ensure that the mediation starts within 20 Working Days of service of the notice referred to in Clause 31.3; and

31.6.2
pay the Mediator’s fee in equal shares

31.7
Any agreement the Council reaches with the Provider as a result of mediation shall be binding on both parties as set out in the Model Procedure, but if the dispute has not been settled by mediation within 10 Working Days of the mediation starting then either party may commence litigation proceedings (but not before then).

31.8
Neither party shall be precluded by Clause 31.7 from taking such steps in relation to court proceedings as either party may deem necessary or desirable to protect their respective positions. This shall include but is not limited to:

31.8.1 issuing or otherwise pursuing proceedings to prevent limitation periods from expiring; and

31.8.2
applying for interim relief.

31.9
The use of the dispute resolution procedures set out in this Clause 31 (Dispute Resolution) shall not delay or take precedence over the provisions for termination set out in Clauses 27 (Defaults and Suspension) and 29 (Termination).

32
variations to the Contract
32.1
A variation to this Contract (including to the scope and nature of the Service) shall only be valid if it has been agreed in writing and signed by both parties (such agreement must not be unreasonably withheld or delayed).
32.2
If either party wishes to vary this Contract then it shall serve on the other a Variation Notice which shall set out the nature of the variation sought and the reasons for it.

32.3
If either party receives a Variation Notice then within 28 Days of receipt it shall notify the other whether or not it agrees to the variation and if not, the reasons.  

32.4     If neither party agrees with the variation, then this will be remedied in accordance with the clause relevant to the variation within this Contract.

33 
ADDITIONAL SERVICE PROVISION
33.1
The Council may request additional services be delivered by the provider at a price to be agreed.

34
WAIVER
34.1
If either party fails to exercise or delays in exercising any right or remedy to which it is entitled under this Contract or at law then this shall not constitute a waiver of any such right or remedy.

34.2
If either party waives a Default on the part of the other then this shall not constitute a waiver of any future Default.

34.3
No waiver shall be effective unless it is:

33.3.1
expressly stated to be a waiver; 

33.3.2
in writing; and

33.3.3
signed by the Authorised Officer or Contract Manager as appropriate.

35
INFORMATION AND RETENDERING
35.1
Subject to Clauses 20 (Data Protection) and 22 (Confidentiality) at the Council’s  

            reasonable request, the Provider must provide the Council with such information and  
            data as the Council may reasonably require to enable the Council to prepare the  
            necessary documentation to appoint another person to provide the Service in place  
            of the Provider.

35.2
The requirement set out in Clause 35.1 does not include any information or data which is considered commercially sensitive.
36
tupe

36.1
Subject to Clauses 20 (Data Protection Act) and 22 (Confidentiality) the Provider must provide the Council with such information as it may reasonably require to enable it to comply with its obligations under TUPE when either this Contract comes to an end or it ceases to apply to a particular Service.

36.2
The Provider must supply the Council with the information referred to in Clause 36.1:

36.2.1
at the Council’s reasonable request made at any time in the 9 months before an Expiry Date; or

36.2.2
(if this Contract or its application to a particular Service is terminated on notice) within 20 Working Days of the Providers giving or receiving notice of any such termination; or

36.2.3 (if this Contract or its application to a particular Service is terminated immediately) within 20 Working Days of termination.

36.3
The Provider must ensure that it complies with the provisions of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (including all the amendments made to these Regulations since 2006 which are still in force).  The Provider hereby indemnifies the Council and any future employer of staff (accepting a transfer of the Provider’s staff as a result of TUPE) from and against all losses, costs, demands, expenses and damages arising as a result of the Provider’s non-compliance with the provisions of this Clause.

37
contract (rights of third parties) act 1999

37.1
Notwithstanding any other provision of this Contract nothing in this Contract confers or purports to confer any right to enforce any of its terms on any person who is not a party to it.

38
Notices

38.1
Any notice or other communication under this Contract must be in writing and can only be sent by recorded delivery post, personal delivery or fax to the Authorised Officer (if the notice is being sent by the Provider) or to the Contract Manager (if the notice is being sent by the Council), including any nominated Deputies.  Contact details are set out in Schedule II.

38.2
If either the Council’s or the Provider’s address or fax number changes, they must notify the other in accordance with this Clause 38 (Notices).

36.3
Subject to Clause 38.4, any notice or communication shall be deemed to have been served on the date that it is delivered by hand or sent by fax transmission, or if sent by recorded delivery on the date when it would be delivered in the ordinary course of post (two Working Days after the date when posted).

38.4
Notwithstanding Clause 38.3, if by applying its provisions a notice is deemed to have been served on a day which is not a Working Day or it is not received between the hours of 9am to 5pm on a Working Day, then it shall be deemed to have been served on the next immediately following Working Day.

39
recovery of sums due

39.1
If either party owes the other money under this Contract, then the party who is owed the money may set off any such sum against any money it subsequently owes to the other under this Contract.


40
law and jurisdiction

40.1
This Contract shall: 

40.1.1
be governed by and shall be construed in accordance with English law; and 

40.1.2
be subject to the exclusive jurisdiction of the Courts of England and Wales, to which both parties shall submit.

41
severability

41.1
If one or more of the provisions of this Contract are or become to any extent invalid or unenforceable under any applicable law then the remainder of this Contract shall continue in full force and effect.

41.2
If this happens then both parties shall enter into good faith negotiations to amend the provision concerned in such a way that as amended, it is valid and enforceable and to the maximum extent possible, carries out both parties original intent.

42
remedies cumulative

42.1
Any remedy or right which either party may exercise in relation to a Default committed by the other shall be in addition to, and shall be capable of being exercised without prejudice to, all other rights and remedies available to either party.

43
THE COUNCIL’S functions as a local authority

43.1
Nothing in this Contract shall prejudice or affect the Council’s rights, powers, duties and obligations in relation to the exercise of its functions as a local authority.

44
BEST VALUE

44.1
In undertaking the Service the Provider must use reasonable endeavours to secure demonstrable, measurable and continuous improvement (having regard in particular to economy, effectiveness and efficiency) in the performance of the Service; the time, cost, quality and health and safety standards within the various processes of the Service and generally to provide best value to the Council and Customers.

45
NO PARTNERSHIP

45.1
Nothing in this Contract shall be deemed to constitute a partnership (as defined by the Partnership Act 1890) between the parties nor constitute any party the agent of the other.

46
GRATUITIES

46.1
The Provider and its staff and agents shall not solicit or accept any gratuity tip or any other form of money taking or reward collection or charge for any part of the Service, unless they have an appropriate policy covering gifts of nominal value that has been seen and approved by the Wokingham Borough Council.

47
DECLARATION OF INTERESTS

47.1
The Provider shall inform the Council in writing of any elected member of the Council or employee of the Council who is involved in any way with the Provider at any time during the Contract term.

48
OBSERVANCE OF STATUTORY AND OTHER REQUIREMENTS

48.1
The Provider shall comply with all statutes, orders, regulations, statutory instruments, codes of practice, byelaws, directives, or the like to be observed and performed in connection with the provision of the Service and shall indemnify the Council against all actions, claims, demands, proceedings, damages, costs, charges, and expenses whatsoever in respect of any breach by the Provider of this Clause.

49
IMPROVING QUALITY OF SERVICE
49.1
The Provider shall maximise every opportunity to consult those who receive the Service with a view to constantly improving the quality of the Service, and shall keep records of such consultation which will be provided to the Council upon written request.

50
TRANSPORT

50.1
The Provider shall ensure that all vehicles employed in the performance of this Contract are properly licensed, insured, taxed, and tested and that they comply with all regulations and requirements relating to the construction, maintenance, and operation of such vehicles.

50.2
All drivers of any vehicles used in the delivery of this service must be suitably qualified, insured, possess the relevant valid driving licence and adhere to all relevant legislation.

51
OVERVIEW

51.1
If requested to do so by the Council from time to time, the Provider shall attend overview and scrutiny meetings and/or Council management team meetings.
51.2
In attending the meetings referred to in Clause 51.1 above, the Provider shall co-operate with the Council at each meeting and respond to its requests for information in connection with the provision of the services.

52
conclusion of contract

52.1
Subject to Clauses 20 (Data Protection Act) and 22 (Confidentiality), upon the termination or expiry of this Contract, the Provider must erase and/or return to the Council or to any person it may specify, all data, information, files, records, documents and the like (in whatever format they may be held) which the Council supplied to the Provider for the purposes of this Contract or which the Council produced or augmented by the Provider in connection with the carrying out of its obligations under this Contract.

52.2
Unless the Council authorises the Provider to do so, or it is required at law to do so, it must not retain any copies of the information etc. referred to in Clause 52.1. 
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