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Schedule D		Specification						 
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Schedule H	Additional Information                  					                   (for mandatory completion and return)

Schedule I		Form of Offer											(for mandatory completion and return)
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SCHEDULE A


BACKGROUND TO TENDER OPPORTUNITY















BACKGROUND TO THIS OPPORTUNITY

The Countess of Chester Hospital NHS Foundation Trust (the Trust) is seeking to purchase an Anaerobic Workstation to replace an existing workstation for use in the Trust’s Microbiology laboratory located in Chester and Wirral NHS Microbiology Service, Bromborough, Wirral.  


BACKGROUND TO THE COUNTESS OF CHESTER HOSPITAL NHS FOUNDATION TRUST & COMMERCIAL PROCUREMENT SERVICE.

The Countess of Chester Hospital NHS Foundation Trust is comprised of a 600 bed acute general hospital located on the outskirts of the City of Chester, an 86 bed community based hospital located in Ellesmere Port and a shared service Microbiology Laboratory in Wirral.  

The Trust also hosts a Commercial Procurement Service which not only undertakes its own commercial activity but seeks to act to the wider public sector to promote and develop smaller innovative businesses and ideas.  Further information can be obtained from the website www.coch-cps.co.uk


HOW THIS PROCESS WILL WORK.

Open Procedure   (only applicable to the Tender if this box is checked)

Following the receipt of your bid and the final deadline passes, your bid will be opened by the assessment panel.  Where prerequisites have been applied, these will be assessed as the first stage of the evaluation.  Failure to meet any prerequisite will result in your bid being immediately rejected.  Upon satisfying all prerequisites your bid will be qualitatively assessed using the award criteria laid out in in the Conditions of Tender.  If an e-Auction is applicable the Authority will contact you and offer the appropriate training and preparation.  Following the conclusion of the evaluation you will be issued notification of either being successful or unsuccessful.  This will be accompanied by a debrief letter advising you of your scores and if appropriate the scores of the winning bid, along with narrative as to how the scores were applied and what the characteristics and relative advantages of the winning bid were.  

Restricted Procedure |_| (only applicable to the Tender if this box is checked)

Your Pre-Qualification application has been accepted and as such the Authority confirms that you are a capable supplier with sufficient capacity to fulfil the contract obligation.  This ITT will assess the overall quality of your goods or services offering.  Following the receipt of your bid and the final deadline passes, your bid will be opened by the assessment panel.  If an e-Auction is applicable the Authority will contact you and offer the appropriate training and preparation.  Following the conclusion of the evaluation you will be issued notification of either being successful or unsuccessful.  This will be accompanied by a debrief letter advising you of your scores and if appropriate the scores of the winning bid, along with narrative as to how the scores were applied and what the characteristics and relative advantages of the winning bid were.  A 10 day standstill period will follow prior to concluding the contract which will be formed upon the exchange and signing of contracts.



















	









SCHEDULE B


INVITATION TO TENDER















INVITATION TO TENDER


1. Bidders/Tenderers

In this ITT the terms “Bidder(s)” and “Tenderer(s)” are used interchangeably to indicate an organisation that is participating in this tender process.  The term “supplier” refers to a successful applicant following the procurement.

The terms bid and tender are similarly used interchangeably.

2. Contracting Authorities

The Countess of Chester Hospital NHS Foundation Trust, hereafter referred to as the "Authority", invites competitively tendered offers in accordance with the attached Tender Documents as listed in the Master Index for the Provision of Anaerobic Workstation.

3. Acceptance of bids

The Authority does not bind itself to accept the lowest or any offer and reserves the right to accept an offer either in whole or in part each item being for this purpose treated as offered separately. 

Tenderers are advised to read this Invitation to Tender and all supporting documentation very carefully to ensure they are familiar with the nature and extent of the obligations to be accepted by them if their Tender is successful.

4. Clarification Questions from Bidders

Any questions which the Bidder wishes to raise in relation to this Tender should be made via the e-sourcing portal messaging system. Questions provided in other formats will not be considered or answered.

The last date for the submission of Clarification Questions is 20 January 12:00 midday        

The Authority is under no obligation to respond to any question received after this time and date.  However, the Authority reserves the right to respond to any questions received after this deadline at its absolute discretion

Should a Tenderer be in any doubt as to the interpretation of any or all parts of the Tender document, commercial queries, technical/clinical queries prior to the submission of Tenders, these should also be directed via submission of written questions through the e tendering portal. The Authority will refer the query to the relevant person for resolution, and will communicate the decision to the Tenderer in writing via e tendering portal.

Clarification questions received by any other method may constitute canvassing as defined in this ITT. Organisations participating in a bid submission are therefore strongly advised to ensure that any communication with the Countess of Chester Hospital NHS Foundation Trust and/or its employees about or related to this procurement process is submitted through the Bravo e tendering portal only, as failure to do so may result in their bid submission being disqualified.

Bidders are reminded that their questions, and Authority’s response, will normally be circulated to all Bidders in an anonymous form, in order to treat all Bidders fairly. This will be provided in digest form, periodically updated and uploaded to the portal for all Bidders to view who have registered for the procurement.  Provision will be made for Bidders to request clarification in confidence, but in responding to such requests the authority will reserve the right to act in what it considers a fair manner and in the best interests of the procurement, which may include uploading to the portal and/or circulating the response to all Bidders.

[bookmark: _Toc218918631]Clarification Questions from the Authority

The Authority reserves the right to require Bidders to clarify their bid submissions. Any such request will be made via the e-tendering portal to the Bidder’s nominated representative. The Authority will retain a general discretion in relation to this procurement process, at any stage of this procurement process, to seek clarification from any Bidder in relation to any aspect of the bid submission. 

It is likely that any response to a clarification question will be required within two working days of request. Failure to respond adequately or in a timely manner to clarification questions may result in a potential Bidder not being considered further in the procurement.  

The Authority may contact (or may require the Bidder to contact on its behalf) any of the customers, subcontractors or consortium members to whom information relates in a response or bid, to ask that they testify that information supplied is accurate and true. 

The Authority reserves the right to seek third party independent advice or assistance to validate information submitted by a Bidder and/or to assist in the bid evaluation process. 

The Authority reserves the right to conduct site visits and/or audits at any time during this procurement process. 

5. Return of Bids

Tenderers must return bids via the web site www.nhssourcing.co.uk; hard copies will not be accepted.  It is the sole responsibility of the Tenderer to ensure their offer is received in due time and date. Tenders received after the due date cannot normally be accepted

The Authority intends to award the contract to the Bidder(s) who submit(s) the most economically advantageous bid(s) as determined by applying the evaluation criteria set out in this ITT.  However, the Authority reserves the right not to award all or any of the business to most economically advantageous bid(s) or to any bidder. The Authority also reserves the right to award the business to more than one bidder.

The Authority does not bind itself to accept the lowest or any offer and reserves the right to accept an offer either in whole or in part, The Authority reserves the right to award Contracts for the supply of the services described above and arising out of this procurement process to more than one supplier.

6. The closing date for the return of Tenders is 26 January 2016 17:00

Failure to return a completed ITT by the closing date specified will entitle The Authority to disqualify the relevant Bidder from participating in this procurement.

Those Bidders deciding not to tender should use the “Decline to Respond” function on the Trust e-procurement portal, and provide a reason for this decision.  
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CONDITIONS OF TENDER

1. Information and Confidentiality

1.1 This ITT is intended for the exclusive use of the Bidder and is provided on the express understanding that this ITT and the information contained in it or, provided in connection with it, will be regarded and treated as strictly confidential. This ITT and all related materials may not be reproduced in whole or in part nor furnished to any persons other than the bidder, save for the purpose of: 

· taking legal or other advice in connection with completing the ITT; and/or 
· obtaining input from relevant organisations relevant to the Bidder’s response to the ITT; and/or 
· obtaining input from any other parties who the Bidder demonstrates will provide information relevant to the ITT response but subject always to the prior written consent of the Authority to such disclosure (which they may withhold in their absolute discretion).

In each of the above cases, the Bidder must obtain confidentiality undertakings from any such parties prior to disclosure of at least equivalent strength to those set out above.

Upon written request from Authority, the bidder shall promptly provide evidence to the Authority that such undertakings have been provided to the Bidder. 

1.2	The Bidder must ensure that, to the best of its knowledge and belief, the information contained in its completed ITT is accurate and contains no material misrepresentation. 

1.3	This invitation and its accompanying documents shall remain the property of the Authority and must be returned on demand.

1.4	Any notice to a Tenderer required under these Conditions to be given in writing, shall be deemed to be duly served at the time of actual delivery if delivered to a physical address, or at the time of posting on the e-sourcing portal if communicated via the e-sourcing portal to the Bidder’s nominated representative, or at the time of delivery in ordinary course of post if posted in a prepaid envelope addressed to the Tenderer by name, to the Tenderer's last known place of abode or business or, in the case of a company, the registered office of the company.

1.5	Estimated quantities, where inserted in the Invitation to Tender document, shall indicate only the probable requirements for the period referred to and the Contracting Authority shall not be bound to order such quantities.

	
2. Freedom of Information and other information disclosures

2.1	The Authority is committed to open government and meeting legal responsibilities under the Freedom of Information Act 2000 (FOIA). Accordingly, any information created by or submitted to the Authority (including the information contained in the PQQ and ITT and the submissions received from Bidders in response) may need to be disclosed by the Authority in response to a request for information. 

2.2	The Authority may also decide to include certain information in their relevant publication scheme maintained under the FOIA. In making a submission, each bidder therefore acknowledges and accepts that the information contained therein may be disclosed under the FOIA. 

2.3	Bidders must clearly identify any information supplied in response to the Tender, which they consider to be confidential or commercially sensitive and attach a brief statement of reasons why such information should be so treated and for what time period.

2.4	However, Bidders should be aware that even where a Bidder has indicated that information is commercially sensitive, the Authority is responsible for determining at their absolute discretion whether such information is exempt from disclosure under the FOIA, or must be disclosed in response to a request for information.

2.6	Bidders should also note that the receipt by the Authority of any information marked “confidential” or equivalent does not mean that the Authority accepts any duty of confidence by virtue of that marking, and the Authority has the final decision regarding the disclosure of any such information in response to a Request for Information.

2.7	In making a submission in response to this Tender, each Bidder acknowledges that the Authority may be obliged under the FOIA to disclose any information provided to it:
· Without consulting the Bidder; or
· Following consultation with the Bidder and having taken its views into account. 

2.8	Bidders acknowledge that the Authority may be subject to the Environmental Information Regulations 2004 (EIR) and shall assist and co-operate with the Authority (at the Bidder’s expense) to enable the Authority to comply with its information disclosure requirements contained in this legislation. 

2.9	Bidders should be aware of the Authorities obligations and responsibilities under the EIR to disclose, on request, recorded information held by the Authority. Information provided by Bidders in connection with this procurement process, or any contract that may be awarded as a result of this process, may therefore have to be disclosed by the Authority in response to such a request, unless the Authority decides that one of the statutory exemptions under the EIR applies.  

	The Authority shall be responsible for determining, at its absolute discretion, whether the information submitted by a Bidder is exempt from disclosure in accordance with the provisions of the EIR.

2.10 Bidders acknowledge that the Authority and/or its members may be subject to the Government’s public sector purchasing transparency requirements and that Authority and/or its members may be required to publish on a Government on line portal or otherwise details of this procurement process, including but not limited to the process documentation and the contract awarded.  






3. Prices

3.1	Prices in the Price Schedule (Schedule G) must remain open for acceptance until 90 days from the closing date for the receipt of Tenders.

3.2 	Prices on the schedule must be firm (i.e. not subject to variation). Any amendments to the fixed period will be rejected.

3.3	Where a fixed price period ends and triggers a contract extension option, price variations must be accompanied by evidence to justify the change in price.  Reference to standard inflationary indexes is not acceptable.  It is expected that successful suppliers will mitigate any price increases through structured business development and efficiency planning.

3.4	Where the accumulated costs materially exceed the advertised contract value (as published in the award notice, the authority reserves the right to terminate and re-tender the contract.

3.5	Where prices exceed that of the allocated budget for the project, the authority reserves the right to terminate the procurement or seek clarification from bidders to submit a secondary pricing schedule.

3.6	Where a reverse (transformation or price only) e-auction is being used as an award decision mechanism, prices submitted will be used as the starting position of your bid.  You are advised to prepare a range of scenarios with an absolute end position.  If you submit a price which is unsustainable you will still be contractually obliged to supply at this price until the fixed period ends.  Prices submitted in Schedule G are considered your first offer and can be accepted as such.	


4. Tender Documentation and Submission

4.1	Tenders must be for the supply of the whole of the specification upon the terms and conditions of the contract.  Tenders for part or parts only of the specification or for different standards or frequencies or made subject to alternative terms or conditions may be rejected.

4.2.1 The offer should be strictly in accordance with the specification. 	Alternatives may be offered but all differences between such items and the Specification must be indicated in detail in the Bidder Response and Price Schedule.

4.3     	  Tenders must comprise: 
4.3.1    the Bidder Response
4.3.2    the Price Schedule 
4.3.3    the Additional Information Schedule
4.3.4	the Form of Offer
4.3.5	the Certificate of Non-Canvassing

4.4	The Form of Offer must be signed by an authorised signatory, scanned and uploaded into the e tendering portal where indicated.: In the case of a partnership, by a partner for and on behalf of the firm; in the case of a limited company, by an officer duly authorised, the designation of the officer being stated. Any signature included in the Tender will be deemed to be from an authorised person.

4.5	The Tender must be completed in full. Any Tender may be rejected which:
	4.5.1 	contains gaps, omissions or obvious errors; or
	4.5.2 	contains amendments which have not been initialled by the authorised signatory; or
	5.5.3 	is received after the closing time.

4.6	For help in completing the Tender compliantly with the requirements of this ITT please contact the Authority via the e-tendering portal messaging facility. 

4.7	Offers must be written in English and submitted via the Authority tender website at www.nhssourcing.co.uk

4.8	The Authority may, at its own absolute discretion extend the closing date and time specified above without request.  Any extension granted will apply to all Tenderers.

5.	Rebates/Commissions 

5.1	In any application of rebates and commissions, Tenderers will be treated fairly and equitably within their markets. Furthermore, agreement will be reached between both parties on the process for relating payments to contractual activity.

5.2	Any rebate fee or commission applicable to this Tender opportunity will be described in the specification (Schedule D)

5.3	Any applicable rebate fee is intended to resource the running of the contract and further promote its use.

6. Award Criteria

6.1	The Contract will be awarded on the basis of the most economically advantageous offer which is judged on the following: 
	

	Criteria
	Weighting (%)

	Technical Specification
	50%

	Price
	50%



6.1.1 	Sub Criteria 

The sub criteria are denoted against each area within the bidder response schedule.


6.1.2. Scoring methodology: non-price
	
	The methodology is as set out in the bidder’s response schedule.

6.1.3 Scoring methodology: price

A reverse transformation e-auction is being used as an award decision mechanism prices submitted will be used as the starting position of your bid.
	
6.1.4 Clinical table-top trials |_| (only applicable to the Tender if this box is checked)

Clinical table-top trials will be used to asses a products quality against its described characteristics in the bidder’s response documents as highlighted in the award sub-criteria.  Table-top trials are intended to be used to asses products with minimum disruption to our clinicians and patients and as such will not be trialed in a live clinical environment.  All bidders are required to submit any products related to this Tender as requested by the Authority within the timescales advised by the Authority.  Failure to provide adequate trial material will result in receiving a Zero in the appropriate award section of the evaluation.

6.1.5 Clinical trials |_| (only applicable to the Tender if this box is checked)

The Authority wishes to conduct a clinical trial of the products being offered as part of this Tender to satisfy itself that they are clinically acceptable to use within our own environment and are fully compatible with other Trust assets in use.  To minimise any disruption to our patients and clinical staff, we will only undertake a full clinical trial of the bidder which has been ranked first following the application of the full award criteria.  

Where a bidder has ranked first and there is a consensus from the Authority that the goods offered are not acceptable and pose a risk to our patients and/or clinicians, the bidders offer will be rejected.  Prior to any rejection the Authority will liaise with the bidder’s representatives and ensure adequate recourse is given that no misrepresentation of the goods on offer has been construed by the Authority, and that the bidder will be given adequate feedback to assist it in its future product development.

6.2  	The Authority is not bound to accept the lowest or any offer.

6.3	Following the Tender evaluation all bidders will be notified of the outcome.  This notification will be accompanied by a debrief letter.  No further debrief will be given outside of the information contained within this letter.

[bookmark: Check1]7. TUPE	 |_| (only applicable to the Tender if this box is checked)

7.1	The attention of Tenderers is drawn to the provisions of the European Acquired Rights Directive EC77/187 and TUPE (Transfer of Undertakings Protection of Employment Regulations). TUPE may apply to the transfer of the Contract from the present supplier to the new one, giving the present supplier’s staff (and possibly also staff employed by any present sub-contractors) the right to transfer to the employment of the successful Tenderer on the same terms and conditions. The above does not apply to the self-employed.

7.2	Tenderers are advised to form their own view on whether TUPE applies, obtaining their own legal advice as necessary.

7.3.1 To assist in this process the Authority is seeking workforce details from the present supplier(s). The Authority  provides no warranty as to the 	accuracy of any such  information supplied and accepts no liability for any 	inaccuracies that is contained within it or for any omissions from such information. Tenderers must form their own view and make their own enquiries as to whether TUPE will apply and as to the workforce implications if it does.

This information will be supplied to Tenderers on request on the basis that it is treated as strictly confidential; that it is not disclosed except to such people within the Tenderer’s organisation, and to such extent, as is strictly necessary for the preparation of the tender; and that it is not used for any other purpose. By requesting this information from the Authority a Tenderer will be deemed to have agreed to abide by these obligations of confidentiality.
 
7.4	The successful supplier will be required to indemnify the Authority against all possible claims under TUPE.

7.5	It is a further requirement that the successful supplier will pass on all details of their own workforce towards the end of the Contract period so that this information can be passed to other bona fide suppliers to enable them to assess their obligations under TUPE in the event of a subsequent transfer occasioned by a future tender process. 


8. Canvassing

8.1    Each organisation forming part of a bid submission must not canvass, solicit or offer any gift or consideration whatsoever as an inducement or reward to any officer (or their partner) or employee (or their partner) of the Authority, or to any officer (or their partner)   or employee (or their partner) of any Authority member organisation or to a person (or their partner)  acting as an adviser to in connection with the selection of Bidders in relation to this procurement.  Without limitation to the generality of the above obligation, any organisation that:
· directly or indirectly attempts to obtain information from any member, employee, agent or contractor of the Authority concerning the process leading to the award of the contract (save as expressly provided for in the MOI, PQQ or ITT; or
· directly or indirectly attempts to contact any member, employee, agent or contractor of the Authority concerning the process leading to the award of the contract (save as expressly provided for in the MOI, PQQ or ITT; or
· directly or indirectly attempts to influence any member, employee, agent or contractor of the Authority concerning the conduct of the process leading to the award of the contract, or the structure of the procurement process, or the structure of the contractual opportunity, save where this occurs in a manner provided for in the MOI, PQQ or ITT;
· directly or indirectly canvasses any member, employee, agent or contractor of the Authority concerning the process leading to the award of the contract (save as expressly provided for in the MOI, PQQ or ITT;
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]may be disqualified from the procurement process by the Authority in their absolute discretion. Where any organisation forming part of a bid submission is disqualified the entire bid submission shall be disqualified.

9. Collusive Tendering
	
9.1	Any organisation forming part of a bid submission must neither disclose to, nor discuss with any other potential Bidder, or Bidder (whether directly or indirectly), any aspect of any response to any procurement documents (including the PQQ and ITT).  Without limitation to the generality of the above obligation, any organisation that:
· fixes or adjusts the price included in its response to the ITT by or in accordance with any agreement or arrangement with any other bidder; or
· communicates to any person other than Authority the price or approximate price to be included in its response to the ITT or information that would enable the price or approximate price to be calculated (except where such disclosure is made in confidence in order to obtain quotations necessary for the preparation of the response to the ITT or for the purposes of obtaining insurance or for the purposes of obtaining any necessary security); or
· enters into any agreement or arrangement with any other potential bidder that has the effect of prohibiting or excluding that potential bidder from submitting a response to the PQQ or ITT or as to the price to be included in any response to be submitted; or
· offers or agrees to pay or give or does pay or give any sum of money, inducement or valuable consideration directly or indirectly to any person for doing or having done or causing or having caused to be done any act or omission in relation to any other response to the PQQ or ITT or proposed response to the  PQQ or ITT;
may be disqualified from the procurement process by the Authority in their absolute discretion. Where any organisation forming part of a bid submission is disqualified the entire bid submission shall be disqualified. 

10. Guarantees

10.1	If the successful Tenderer is a subsidiary Company within the meaning of S1159 of the Companies Act 2006 (as amended) it shall also provide to the  Authority within 28 days receipt of  written acceptance of the Tender a Guarantee by its holding Company (as defined by the  Companies Act 2006) to secure the due performance by the successful Tenderer of its obligations to the Contracting Authority 

10.2	If the successful Tenderer shall fail to provide the Guarantee within the period specified in 10.1 above, the Authority shall by written notice to the Tenderer be entitled to treat such failure as putting an end to the Contract between the Authority and the Tenderer, and the Tenderer, shall thereupon be liable to pay to the Authority  damages, for such failure of such sum as shall be equivalent to the difference between the  total whole term contract price  of the contract  with the successful tenderer and the total whole term contract price of the contract  offered by the second placed Tender received by the Authority which at the date such notice is given is still open for acceptance by the Authority.

11. The Contract Terms and Conditions

11.1	This procurement exercise concerns the conclusion of a Contract under which either a sole or a number of successful Tenderers will be appointed (as denoted in the opportunity listing or OJEU notice) to supply the offering as described in Schedule D the specification, to the Authority on the terms agreed. A copy of the specimen Contract including the contract terms and conditions can be found in Schedule E. 
	
11.2	Upon concluding the procurement process the signed acceptance of the specimen contract shall be issued to the successful bidder.  This will form the contract.


12	Disclaimer

The information contained in this ITT is presented in good faith and does not purport to be comprehensive or to have been independently verified. 

Neither the Authority, or any of its members, nor any of their advisers accept any responsibility or liability in relation to its accuracy or completeness or any other information which has been, or which is subsequently, made available to any bidder, any relevant organisation, bidder guarantors, their financiers or any of their advisers, orally or in writing or in whatever media.

Interested parties and their advisers must therefore take their own steps to verify the accuracy of any information that they consider relevant, but are not entitled to rely on any statement or representation made by the Authority, or any of its members or any of their advisers.

Nothing in this ITT is, nor shall be relied upon as, a promise or representation as to any decision by the Authority in relation to this procurement. No person has been authorised by the Authority, or their advisers or consultants to give any information or make any representation not contained in the MOI or the PQQ or the ITT and, if given or made, any such information or representation may not be relied upon as having been so authorised. 

Nothing in the MOI, PQQ or the ITT or any other pre-contractual documentation shall constitute the basis of an express or implied contract that may be concluded in relation to this procurement exercise, nor shall such documentation / information be used in construing any such contract. Each Bidder must rely on the terms and conditions contained in any contract when, and if, finally executed, subject to such limitations and restrictions that may be specified in such contract. No such contract will contain any representation or warranty in respect of the MOI, the PQQ or the ITT or other pre-contract documentation. 

The Authority, accept no liability for any loss, liability, cost or expense (including legal expenses) incurred by any Bidder in preparing for or participating in this tender process, howsoever arising (whether under contract, tort or under any statutory provision or otherwise) including under any implied contract between Authority and any Bidder arising by virtue of this tender process.  

In this paragraph 19, references to the MOI and the PQQ and the ITT include all information contained in these documents and any other information (whether written, oral or in machine-readable form) or opinions made available by or on behalf of the Authority or any of its advisers or consultants in connection with the MOI, the PQQ or any other pre-contract document. 

Each Bidder’s acceptance of delivery of a PQQ response constitutes its agreement to, and acceptance of, the terms set out in this ITT. 

The Authority reserve the right to change the basis of, or the procedures (including the timetable) relating to, the procurement process, to reject any, or all, of the PQQ submissions and ITT bids, not to invite a Potential Bidder to proceed further, not to furnish a potential Bidder with additional information nor otherwise to negotiate with a potential Bidder in respect of the procurement.

The Authority shall not be obliged to appoint any of the Bidders and reserves the right not to proceed with the procurement, or any part thereof, at any time.
[bookmark: _Toc161720202][bookmark: _Toc161720203]
[bookmark: _Toc165258499][bookmark: _Toc171405109][bookmark: _Toc312241005]13       Bidder changes

Bidders are subject to an ongoing obligation to notify the Authority of any material changes in their identity, financial or other circumstances. This includes, but is not limited to, changes to the identity of partner organisations or sub-contractors or the ownership or financial or other circumstances thereof and solvency of the Bidder. The Authority should be notified of any material change as soon as it becomes apparent. 

Failure to notify the Authority of any material changes or to comply with any of these provisions may lead to a Bidder being liable for disqualification from the procurement. The Authority reserves the right to refuse to allow such a change and to disqualify any Bidder from further participation in the procurement process.  The Authority may take into account whether such change is material to the delivery of the contract.

[bookmark: _Toc160947965][bookmark: _Toc160959981]14	Procurement Costs
Each Bidder will be responsible for its own costs and expenses (including legal costs and expenses) incurred throughout each stage of the procurement process. The Authority will not be responsible for any costs incurred by any Bidder or any other person through this process, including but not limited to any exit or de-commissioning costs.
The Authority will not be responsible for any  costs and expenses (including legal costs and expenses) that result from delay to this procurement process or from the abandonment of this procurement process.

[bookmark: _Toc312241010]15	Publicity

No publicity regarding this procurement process or the award of any contract will be permitted unless and until the Authority has given express written consent to the relevant communication and has approved the detail of any such communication.  Without prejudice to the generality of the foregoing, no statements shall be made to the media regarding the nature of any response to this PQQ or any ITT relating to this process, its contents, any ongoing dialogue between the Authority and any Bidder or any proposals relating to it, without the prior written consent of the Authority

[bookmark: _Toc293331434][bookmark: _Ref273967803]16	IPR
All procurement documentation issued in connection with this procurement shall remain the property of the Authority and shall be used by the Bidder only for the purposes of this procurement. 
[bookmark: _Toc285814860][bookmark: _Toc285814869][bookmark: _Toc285814876]
17	Law and Jurisdiction
Any dispute (including non-contractual disputes or claims) relating to this procurement shall be governed by and construed in accordance with the laws of England and Wales.  
The courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this procurement (including non-contractual disputes or claims).

18	Prerequisites |_| (only applicable to the tender if this box is checked, open procedure only and must be referenced in the OJEU notice)

Bids that fail to meet the minimum standard as denoted in Appendix 1 may be rejected.  This includes those that are ineligible to tender on a ground specified in regulation 23 of the Public Contract Regulations (2006 as amended).  Bidders that fail to satisfy the Authority of meeting the minimum standards set out both economically and technically will be deemed ineligible and not have their bid further assessed.

It is recommended the bidders asses Appendix 1 and satisfy themselves of their own compliance before completing the bidder response and pricing schedules.
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SCHEDULE D


SPECIFICATION




















Anaerobic Workstation Tender | Description of Requirements

1. Background
The Countess of Chester Hospital NHS Foundation Trust (the Trust) is seeking to purchase an Anaerobic Workstation to replace an existing workstation for use in the Trust’s Microbiology laboratory located in Chester and Wirral NHS Microbiology Service, Bromborough, Wirral.  

1. System Requirements – MANDATORY

Products must be manufactured in conditions controlled by a robust quality management system.

The Anerobic Workstation offered must be currently installed and operational in Europe
1.1. The Anaerobic Workstation must have the following:
a) Dual Gas supply - Dual Gas ANO2/N2 
b) A minimum capacity of 350 90mm round petri dishes
c) Airlock with capacity for a minimum of 30 90mm round petri dishes
d) Two portholes.  In the absence of instant access ports the workstation must include a footswitch
e) Single plate entry
f) Automatic dehumidifier
g) Operating temperature range 30 – 45C

Owing to the space available the workstation must not exceed the dimensions (LWH) 1300 x 720 x 800 mm

Performance monitoring.  The anaerobic workstation must have the ability to monitor, display and log the following:
a) Temperature
b) Humidity
c) Anaerobic status
d) Catalyst status

This data should be downloadable in a delimited format suitable for subsequent analysis in software such as Microsoft Excel





2. System Requirements – DESIRABLE

2.1. It is a desirable requirement (but not mandatory) that the Anaerobic Workstation Portholes are Instant Access ports.    In the absence of instant access ports the workstation must include a footswitch

2.2. It is desirable requirement (but not mandatory) that the anaerobic workstation has an automatic commissioning cycle
 
2.3. It is a desirable requirement (but not mandatory) that the Anaerobic Workstation can be accessed remotely over an IT network.
The system and consumables should be easy to use by suitably qualified and trained staff.

3. Supplier/Service Requirements –Training
3. The Supplier must provide high quality on-site training to the Trust, with appropriate supporting literature, to ensure that the Trust can gain the maximum benefit from the use of the system and/or consumables. 

All necessary training must be provided free of charge and on site for a minimum of two people.  The training should be such that these two people can train other staff in the laboratory.

4. Warranty and Maintenance 
The system must be covered by a warranty for a minimum of 12 months including parts and consumables
The supplier must provide a fully comprehensive maintenance contract on the equipment (after the initial warranty period) that can offer minimal downtime to the Trust.  As this is a critical piece of equipment the response time to emergency callouts/breakdowns during the warranty period and as part of any fully comprehensive maintenance contract offered must not exceed 24 hours.

Ongoing servicing and repair after the initial warranty period is essential.   The Trust would expect ongoing servicing, repair and parts to be available for a minimum of 8 years from the date of commissioning.


A Supplier performance check must be carried 5 to 7 months after installation.
The supplier must have appropriate certification/accreditation (e.g. ISO 17025 or ISO 9001 or equivalent) to cover the goods and services provided under this contract and ensure that the certification/accreditation is maintained for the full duration of the contract 

5. Delivery, Installation, Configuration of the New Equipment and Disposal of the existing Workstation

The system must be delivered to Microbiology laboratory located in Chester and Wirral NHS Microbiology Service, Bromborough, Wirral.  The Trust would like the equipment to be installed and configured by the supplier ideally by end of March 2017

The supplier may be required to remove and dispose of the existing equipment in line with the WEEE (Waste Electrical and Electronic Equipment) Regulations












	








SCHEDULE E

SPECIMEN CONTRACT

(INCLUDING CONRACT TERMS AND CONDITIONS)











































































	








SCHEDULE F

BIDDER RESPONSE

** FOR COMPLETION IN THE ETENDERING TECHNICAL RESPONSE ENVELOPE**

















F: BIDDER RESPONSE
** TO BE COMPLETED IN THE ETENDERING TECHNICAL RESPONSE ENVELOPE **


MANDATORY REQUIREMENTS
If a Tenderer scores an ‘OUT’ in any of these criteria they will not be taken forward to further stages of the evaluation.   


SCOPE OF REQUIREMENTS - MANDATORY (IN/OUT)
Please confirm your organisation has the capability and experience to successfully deliver the scope of requirements described in Schedule D Specification of the Invitation to Tender document. 


	Tenderer has confirmed that they have the capability and experience to successfully deliver the full scope of requirements
	IN

	Tenderer has not confirmed that they have the capability and experience to successfully deliver the full scope of requirements
	OUT




SYSTEM REQUIREMENTS - MANDATORY (IN/OUT)

Tenderers must confirm compliance with the Trust’s mandatory requirements listed in Section 2 - System Requirements – MANDATORY

Tenders will be scored as follows
	Tenderer has confirmed that they can meet the mandatory requirements
	IN

	Tenderer has not confirmed that they can meet the mandatory requirements
	OUT





ONGOING SERVICE, REPAIR, PARTS AND RESPONSE TIME TO EMERGENCY CALLOUTS/BREAKDOWNS - MANDATORY (IN/OUT)

Ongoing servicing and repair after the initial warranty period is essential.   The Trust would expect ongoing servicing, repair and parts to be available for a minimum of 8 years from the date of commissioning.  
As this is a critical piece of equipment the response time to emergency callouts/breakdowns during the warranty period and as part of any fully comprehensive maintenance contract offered must not exceed 24 hours
Please provide details of how you can meet these requirements.
Tenders will be scored as follows
	Tenderer has confirmed that they can provide ongoing servicing, repair and parts  for a minimum of 8 years from the date of commissioning and also respond to emergency callouts/breakdowns during the warranty period and as part of any fully comprehensive maintenance contract offered within 24 hours 
	IN

	Tenderer has not confirmed that they can provide ongoing servicing, repair and parts for a minimum of 8 years from the date of commissioning and/or has not confirmed they can respond to emergency callouts/breakdowns during the warranty period and as part of any fully comprehensive maintenance contract offered within 24 hours
	OUT



TECHNICAL EVALUATION

The Technical weighting accounts for 50% of the overall tender submission score.  
Evaluation Summary
	Question
	Weighting

	Scope of Requirements – Mandatory
	IN/OUT

	System Requirements – Mandatory
	IN/OUT

	Ongoing Service Repair and Parts - Mandatory
	IN/OUT

	Q01. Anaerobic Workstation
	15%

	Q02. Capacity
	5%

	Q03. Performance Monitoring
	10%

	Q04. Training
	5%

	Q05. Data Access
	5%

	Q06. Remote access (network    access)
	5%

	Q07. Warranty and Maintenance
	5%

	
	

	Technical Total
	50%

	Commercial 
	50%




To support your responses below please provide details of three organisations where the workstation you are offering is in use. It would be useful but not essential to be able to confirm that the equipment offered is working effectively as described and is being maintained to the standards required by the specification in an NHS setting. 
If not available other non NHS reference sites would be acceptable.  

The organisation(s) may be contacted if the Trust needs to verify or confirm any of the information provided as part of your response.
.
Each reference must include the following information:
· Customer name
· Address
· Contact name and telephone and e-mail details  
· Brief description of the workstation/ model number and any other equipment or accessories supplied.
· Approximate Value of the contract and type of maintenance cover being provided
· Date of Supply

The organisation(s) may be contacted if the Trust needs to verify or confirm any of the information provided as part of your response.


If a tenderer receives a score of 0 - Major Concerns on any of the following questions they will be excluded from further stages of the evaluation (including eAuction).
Q01. Anaerobic Workstation Weighting 15%
Please provide the details the anaerobic workstation that you would provide for this contract with details of how it meets the Trust’s requirements. Your response should include details of the system’s functionality, ease of use, size/space requirements, Airlock capacity and cycling, access and ports. 

To support your response please provide details of organisations where your proposed workstation is in use, including contact details for the Trust to contact to verify the details provided in your response.

Weighting 15%

3 = The response exceeds expectations and gives excellent confidence that the workstation would meet or exceed all of the Trust’s requirements. The response demonstrates that the workstation has the required functionality, has exceptional Airlock capacity/cycling, is easy to use and the access and ports will ensure that the users have simple instant access. 

2 = The response gives good confidence that the workstation would meet the Trust’s requirements. The response demonstrates that the workstation has the required functionality, has good Airlock capacity/cycling, is easy to use and the access and ports will ensure that the users have easy access.

1 = The response gives some confidence that the Tenderer that the workstation would meet the Trust’s requirements but there are weak areas or areas of minor concern. 

0 = Any aspect of the response gives cause for major concern.

Please upload your response with the filename “Supplier Name_Workstation” against this question in the Technical Questionnaire in the eTendering system. Your response should be a maximum of 2 sides of A4, minimum font size 11.

Q02. Capacity - Weighting 5%
The Trust has a mandatory requirement of at least 350 petri dishes.  A larger capacity is desirable subject to the space limitation stated.  Please provide details of the capacity of the anaerobic workstation offered  

Weighting 5%

3 = Capacity is 500 plus petri dishes 

2 = Capacity is 400 - 499 petri dishes 

1 = Capacity is 350 – 399 petri dishes 

0 = Capacity is less than 350 petri dishes
Please upload your response with the filename “Supplier Name_Capacity” against this question in the Technical Questionnaire in the eTendering system. Your response should be a maximum of 2 sides of A4, minimum font size 11.

Q03. Performance Monitoring 10%
Provide details of the data and reports (standard and bespoke) that the Trust will be able to access/produce themselves using the system.

Weighting 10%

3 = The response gives excellent confidence that the system offered would enable the Trust to access meaningful data on a wide range of performance monitoring. The presentation of the data meets or exceeds the requirements of the Trust and the data appears to be easy to analyse and interpret. The data is flexible and the Trust will have the ability to ‘drill-down’ into the detail of the data.

2 = The response gives good confidence that the system offered would enable the Trust to access meaningful data on Performance Monitoring. The presentation of the data meets the requirements of the Trust and the data is easy to analyse and interpret. The data is reasonably flexible and the Trust will have the ability to ‘drill-down’ into the detail of the data.

1 = The response gives some confidence that the system offered has the capability to provide performance monitoring data and reports but there are weak areas or areas of minor concern. 

0 = Any aspect of the response gives cause for major concern

Please upload your response with the filename “Supplier Name_Performance” against this question in the Technical Questionnaire in the eTendering system. Your response should be a maximum of 2 sides of A4, minimum font size 11.


Q04. Training - Weighting 5%

Please provide details of the training that you would provide to ensure that the relevant staff can use the system to ensure that the Trust can use the system to its full potential. 

Weighting = 5%

3 = The response gives excellent confidence that the Tenderer would provide comprehensive onsite training covering all of the required elements that is tailored to the requirements of the staff to ensure that the system can be used to its full potential. 

2 = The response gives good confidence that the Tenderer would provide comprehensive onsite training covering all of the required elements that is tailored to the requirements of the staff to ensure that the system can be used to its full potential.

1 = The response gives some confidence that the Tenderer would provide training that covers all of the required elements but there are weak areas or areas of minor concern. 

0 = Any aspect of the response gives cause for major concern.

Please upload your response with the filename “Supplier Name_Training” against this question in the Technical Questionnaire in the eTendering system. Your response should be a maximum of 2 sides of A4, minimum font size 11.



Q05 Data Access 5%

Please provide details of any data access offered as standard or as an additional module.  If the cost is additional to your standard module please provide pricing clearly in the commercial section

Weighting = 5%

3 = The response gives excellent confidence that performance monitoring data can be downloaded to a Trust PC over the Trust’s network

2 = The response gives good confidence that performance monitoring data can be downloaded to a Trust PC over the Trust’s network

1 = The response gives excellent confidence that performance monitoring data can be transferred to a Trust PC via an encrypted USB memory stick.

0 = The response indicates that performance monitoring data is only available on the anaerobic workstation or any aspect of the response gives cause for major concerns.

Please upload your response with the filename “Supplier Name_Data” against this question in the Technical Questionnaire in the eTendering system. Your response should be a maximum of 2 sides of A4, minimum font size 11.


Q06 Remote Access (network access) 5%

Please provide details of any remote access offered as standard or as an additional module.  If the cost is additional to your standard module please provide pricing clearly in the commercial section

Weighting = 5%

3 = The response gives excellent confidence that the remote access offered will allow the staff to securely view the status of the anaerobic workstation from a Trust PC 

2 = The response gives good confidence that the remote access offered will allow staff to securely view the status of the anaerobic workstation from a Trust PC.

1 = The response gives some confidence that the remote access offered will allow the staff to view the status of the anaerobic workstation from a Trust PC

0 = The response indicates the status can only be seen on the anaerobic workstation or any aspect of the response gives cause for major concerns.

Please upload your response with the filename “Supplier Name_Remote” against this question in the Technical Questionnaire in the eTendering system. Your response should be a maximum of 2 sides of A4, minimum font size 11.


Q07 Warranty and Maintenance 5%

The Trust requires a maximum 24 hours response to breakdowns/emergency callouts.  Please provide details of your warranty and fully comprehensive maintenance contract (after the warranty period) that can offer minimal downtime to the Trust.  Please include details of the response times when a call is logged before 10am

Weighting = 5%

3 = less than 4 hours

2 =.4-8 hours

1 = 8 to 24 hours

0 = over 24 hours

[bookmark: _MON_1426661655]Please upload your response with the filename “Supplier Name_Maint” against this question in the Technical Questionnaire in the eTendering system. Your response should be a maximum of 2 sides of A4, minimum font size 11.





	









SCHEDULE G

PRICE SCHEDULE


(uploaded as a separate attachment for mandatory completion and return)














** TO BE COMPLETED**
PRICE SCHEDULE 

Tenderers must complete Schedule G and upload into the commercial questionnaire in the eTendering system.

COMMERCIAL EVALUATION

1. The commercial score accounts for 50% of the overall tender submission score.
2. Tenderers must provide a fixed price for the anaerobic workstation which must include, but not be limited to, the supply of the system, delivery, installation and configuration, fully comprehensive warranty of at least 12 months including parts and consumables and a maximum of 24 hours response time to emergency callouts/breakdowns, all training and support, the supplier performance check(s) and all other costs.  
3. Please provide details of the fully comprehensive (with a maximum of 24 hours response time to emergency callouts/breakdowns) annual maintenance costs for three years following the warranty period, payable annually in advance. If your offer includes a warranty period of longer than 12 months please provide details of how this would affect the requirement of a fully comprehensive maintenance contract.
4. All costs MUST be included in the fixed price submitted. Any costs not included in the fixed price will be presumed to have been waived.
5. Costs provided must be excluding VAT but inclusive of all other charges (e.g. travel and subsistence).
6. [bookmark: _Ref270335124]Tenderers are required to provide a full cost breakdown of the fixed price in a separate attachment.
7. Tenderers must also provide a price list of costs for consumables for this equipment. This will not form part of the evaluation but may form part of the contract of the successful tenderer. 
8. The Tenderer’s total cost will be calculated as follows:

	
	Year 1
	1st year maintenance cost
	2nd year maintenance cost
	3rd year maintenance cost
	Total

	Anaerobic Workstation Total Cost
	£exc VAT
	
	
	
	

	Fully comprehensive maintenance cover
	
	£exc VAT
	£exc VAT
	£exc VAT
	

	Disposal of existing equipment if required
	£exc VAT
	
	
	
	

	Total
	
	
	
	
	£Total Cost





9. The maximum marks available for the commercial evaluation is 50% and will be awarded to the lowest total cost submitted by the Tenderer. The remaining Tenderers will receive marks on a pro rata basis from the lowest to the highest cost.
The calculations used are the following:
Score = Lowest Tender Total Cost     x 50 (Maximum available marks)
       Tender Total Cost   

10. An E-auction will be used for this Tender.  Where a reverse (transformation or price only) e-auction is being used as an award decision mechanism, prices submitted will be used as the starting position of your bid.  You are advised to prepare a range of scenarios with an absolute end position.  If you submit a price which is unsustainable you will still be contractually obliged to supply at this price until the fixed period ends.  Prices submitted in Schedule G will be considered your first offer and can be accepted as such.	






































	







SCHEDULE H

ADDITIONAL INFORMATION
** FOR COMPLETION AND UPLOAD IN THE ETENDERING TECHNICAL RESPONSE ENVELOPE**
















ADDITIONAL INFORMATION

1. Company Information

	1.1
	Name of the organisation in whose name the tender would be submitted
	
	
	
	

	1.2
	Contact name for enquiries about this bid
	
	
	
	

	1.3
	Contact position (Job Title)
	
	
	
	

	1.4
	Address including Post Code
	
	
	
	

	1.5
	Telephone number
	
	
	
	

	1.6
	Fax number
	
	
	
	

	1.7
	Website address (if any)
	
	
	
	

	1.8
	Company Registration number
	
	
	
	

	1.9
	Charities or Housing Association or other Registration number (if this applies). Please specify registering body
	
	
	
	

	1.10
	VAT Registration number
	
	
	
	

	1.11
	Name of (ultimate) parent company (if this
applies):
	
	
	
	

	1.12
	Companies House Registration number of
parent company (if this applies):
	
	
	
	




2. CONTINGENCY PLANS & BUSINESS CONTINUITY

This is for information only.  The Authority requires holding on file any contingency and business continuity plans of all of its suppliers.  Where you do not have any formal contingency plans in place, you must agree to work with the Authority to produce these over the initial contract term to mitigate any risk which may occur and affect contract performance.

2.1	Please provide copies of what contingency plans your organisation has in place if any of the following incidents were to occur:

2.1.1	Fire at your premises
	


2.1.2	IT failure at your premises
	


2.1.3	Industrial action by your staff
	


2.1.4	National industrial action (e.g. the fuel dispute)

2.1.5	Force majeure (e.g. Terrorism, Piracy, Extreme Weather, Grounded flights)
	



















	









SCHEDULE I

FORM OF OFFER
** FOR COMPLETION AND UPLOAD IN THE ETENDERING TECHNICAL RESPONSE ENVELOPE**
















FORM OF OFFER

With reference to supply Anaerobic Workstation requirements to the Authority(ies) as described in Schedule B Invitation to Tender:

(the Offeror) of ……………………………[INSERT BIDDERS REGISTERED NAME HERE]

AGREES

1.1.1 	That this Offer and any Contracts arising from it shall be subject to the Conditions of Tender and the Specimen Contract (including its Terms and Conditions) issued with the Invitation to Tender; and

1.2	if its offer is accepted, to enter into the Contract with the Authority and thereafter to supply goods/services in respect of which its offer is accepted to the exact quality, sort and price specified in the Price Schedule in such quantities, to such extent and at such times and locations as ordered; and

1.3 	that this offer is made in good faith and that the Tenderer has not fixed or adjusted the amount of the offer by or in accordance with any agreement or arrangement with any other person. The Tenderer certifies that it has not, and undertakes that it will not:

1.3.1	communicate to any person other than the person inviting these offers the amount or approximate amount of the offer, except where the disclosure, in confidence, of the approximate amount of the offer was necessary to obtain quotations required for the preparation of the Tender, for insurance purposes or for a contract guarantee or bond;

1.3.2	enter into any arrangement or agreement with any other person that he or the other person(s) shall refrain from making an offer or as to the amount of any offer to be submitted.

	
Signed:
	
…………………………………………………………………………………..

	
Print Name:
	
…………………………………………………………………………………..

	
Title:
	
…………………………………………………………………………………..

	
Company Name:
	
…………………………………………………………………………………..

	
Date:
	
…………………………………………………………………………………..




The Form of Offer must be signed by an authorised signatory. In the case of a partnership it must be signed by a partner for and on behalf of the firm, and in the case of a limited company by an officer duly authorised with the designation of the officer being stated.












	








SCHEDULE J

CERTIFICATE OF NON-CANVASSING
** FOR COMPLETION AND UPLOAD IN THE ETENDERING TECHNICAL RESPONSE ENVELOPE**




















CERTIFICATE OF NON CANVASSING




I/We hereby certify that I/We have not canvassed or solicited any Member, Officer, Employee or Agent of the Countess of Chester Hospital NHS Foundation Trust in connection with the award of this Tender or any other Tender or proposed Tender for the services and that no person employed by me/us or acting on my/our behalf has committed any such act.

I/We further hereby undertake that I/We will not in the future canvass or solicit any Member, Officer, Employee or Agent of Countess of Chester Hospital NHS Foundation Trust in connection with the award of this or any other Tender or proposed Tender for the provision of services and that no person employed by me/us or acting on my/our behalf will commit any such act.




	
Signed:
	
…………………………………………………………………………………..

	
Print Name:
	
…………………………………………………………………………………..

	
Title:
	
…………………………………………………………………………………..

	
Company Name:
	
…………………………………………………………………………………..

	
Date:
	
…………………………………………………………………………………..
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NHS TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS (CONTRACT VERSION)



		The Authority

		The Countess of Chester Hospital NHS Foundation Trust



		The Supplier

		[Insert name, address and, where applicable, the company number of the Supplier]







		Date

		[Insert date when signed by both parties]



		Contract Title

		[        ]



		Contract Reference

		[        ]







This Contract is made on the date set out above subject to the terms set out in the schedules listed below (“Schedules”). The Authority and the Supplier undertake to comply with the provisions of the Schedules in the performance of this Contract.

The Supplier shall supply to the Authority, and the Authority shall receive and pay for, the Goods on the terms of this Contract.

The Definitions in Schedule 4 apply to the use of all capitalised terms in this Contract. 

Schedules



		Schedule 1

		Key Provisions 



		Schedule 2

		General Terms and Conditions



		Schedule 3

		Information Governance Provisions



		Schedule 4

		Definitions and Interpretations



		Schedule 5

		Specification and Tender Response Document



		Schedule 6

		Commercial Schedule



		Schedule 7

		Installation and Commissioning Services



		Schedule 8

		Maintenance Services



		Schedule 9

		[Insert title of schedule]



		Schedule 10

		[Insert title of schedule]







Signed by the authorised representative of THE AUTHORITY



		Name:

			

		Signature:

			



		Position:

			

		

		





Signed by the authorised representative of THE SUPPLIER



		Name:

			

		Signature

		…………………………………….



		Position:

		………………………………….

		

		







	



Developed in partnership with   

[bookmark: _Toc312422902][bookmark: _Ref318785210]



Key Provisions



Guidance: These Key Provisions enable the Authority to complete project specific details and to add any optional and/or extra provisions applicable to the relevant project.



Standard Key Provisions

[bookmark: _Ref358208654][bookmark: _Ref322938727]Application of the Key Provisions

The standard Key Provisions at Clauses 1 to 6 of this Schedule 1 shall apply to this Contract. 

The optional Key Provisions at Clauses 7 to 18 of this Schedule 1 shall only apply to this Contract where they have been checked and information completed as applicable. 

Extra Key Provisions shall only apply to this Contract where such provisions are set out at the end of this Schedule 1. 

Term

This Contract shall commence on the Commencement Date and the Term of this Contract shall expire [insert length] years from [the Commencement Date/insert date].  The Term may be extended in accordance with Clause 15.2 of Schedule 2 provided that the duration of this Contract shall be no longer than [insert number of years] years in total. 



Guidance: Insert the initial term in the first line and the maximum term including all extensions in the third line. Do remember that the initial term and maximum term must be consistent with the OJEU contract notice. 



Note that the term runs from either the Commencement Date or a later date, which must be specified, if you want to build in time for a setup period.



[bookmark: _Ref322940726]Contract Managers

The Contract Managers at the commencement of this Contract are:

for the Authority:

[insert name and role]

[bookmark: _Ref361134461]for the Supplier:

[insert name and role].



Guidance: This Clause sets out the name of the contract manager for each party. Insert the name and role of the Authority’s contract manager. At the tender stage you will not know who the Supplier is so Clause 3.1.2 cannot be completed until preparation of the final contract for signature.



[bookmark: _Ref327440623]Names and addresses for notices

Notices served under this Contract are to be delivered to:

for the Authority:

[complete name and/or role and address]

[bookmark: _Ref361134386]for the Supplier:

[complete name and/or role and address].



Guidance: This Clause sets out the name of each party’s recipient of notices from the other party and is relevant to the issuing of formal communications under the Contract. Insert the name and address of the Authority’s recipient of notices. At the tender stage you will not know who the Supplier is so Clause 4.1.2 cannot be completed until preparation of the final contract for signature. You may prefer to insert the role of the recipient (e.g. Finance Director) rather than an actual name.



[bookmark: _Ref318787051][bookmark: _Ref318698498][bookmark: _Ref286215061][bookmark: _Toc303950084][bookmark: _Toc303950851][bookmark: _Toc303951631][bookmark: _Toc304135714]Management levels for dispute resolution

[bookmark: _Ref361134683]The management levels at which a dispute will be dealt with are as follows:

 

		Level

		Authority representative

		Supplier representative



		1

		[Senior Buyer]

		[Contract Manager]



		[2]

		[Procurement Manager] 

		[insert role]



		[3]

		[Director of Procurement]

		[insert role]







Guidance: Clause 22.3 of Schedule 2 sets out an internal process for dealing with disputes. In Clause 5.1 above you must insert the number of internal levels and the name and/or role of the person who will deal with a dispute at each level. You may include as many levels as appropriate to the project. Once internal processes are exhausted then either party may refer a dispute to mediation for resolution. The purpose of having a number of levels is to ensure all internal avenues of resolution have been exhausted before a dispute is dealt with by an external body.  



Under Authority representative insert the appropriate details. Also consider how many levels are appropriate to your individual project. At the tender stage you will not know who the Supplier is so the Supplier Representatives cannot be completed until preparation of the final contract for signature. 



[bookmark: _Ref358208666]Order of precedence

Subject always to Clause 1.10 of Schedule 4, should there be a conflict between any other parts of this Contract the order of priority for construction purposes shall be:

the provisions on the front page of this NHS Contract for the Supply of Goods (Contract Version); 

Schedule 1: Key Provisions;

Schedule 5: Specification and Tender Response Document (but only in respect of the Authority’s requirements);

Schedule 2: General Terms and Conditions;

Schedule 6: Commercial Schedule;

Schedule 3: Information Governance Provisions;

Schedule 4: Definitions and Interpretations; and

the order in which all subsequent schedules, if any, appear.

Optional Key Provisions



Guidance: These optional Key Provisions enable the Authority to: 



(a) vary some of the default provisions in Schedule 2 as appropriate to the particular project (e.g. Key Provision 8 allows for the insurance levels and/or types to be varied from the default position set out in Clause 14 of Schedule 2); and 



(b) add provisions relevant to a particular project that are not part of the default provisions in Schedule 2 (e.g. there is an option to add further Authority obligations). 



If any of the optional Key Provisions apply, this must be indicated in the draft contract issued at the tender stage by checking the boxes, completing the text in square brackets as appropriate and adding any required schedules. If a clause does not apply, leave the relevant box blank.



[bookmark: _Ref358208725][bookmark: Check1]Quality assurance standards |_| (only applicable to the Contract if this box is checked and the standards are listed)

The following quality assurance standards shall apply, as appropriate, to the manufacture, supply, and/or installation of the Goods: [insert standards].



Guidance: If you have any project specific quality assurance requirements, such as compliance with and maintenance of ISO 9001, check the box above and insert the requirements in the second line.



[bookmark: _Ref318707585]Different levels and/or types of insurance |_| (only applicable to the Contract if this box is checked and the table sets out the requirements)

The Supplier shall put in place and maintain in force the following insurances with the following minimum cover per claim:



		Type of insurance required

		Minimum cover



		[Employer’s liability insurance]

		[                        ]



		[Public liability insurance]

		[                        ]



		[Product liability insurance]

		[                        ]



		[Insert other types of insurance as appropriate]

		[                        ]





[bookmark: _Ref323556603]

Guidance: This Clause relates to Clause 14 of Schedule 2. Clause 14.1 of Schedule 2 requires the Supplier to have in place a minimum level of cover per claim of the greater of five million pounds (£5,000,000) or any sum as required by law in respect of employer’s liability, public liability, and product liability insurance. If this default position is not appropriate in relation to the nature and risks of the particular project, you need to check the box above and insert in the table what different types and/or levels of insurance the Supplier must have in place.



Guarantee |_| (only applicable to the Contract if this box is checked)

Promptly following the execution of this Contract, the Supplier shall, if it has not already delivered an executed deed of guarantee to the Authority, deliver the executed deed of guarantee to the Authority as required by the procurement process followed by the Authority.  Failure to comply with this Key Provision shall be an irremediable breach of this Contract. 



Guidance: If you require that a third party guarantees the Supplier’s performance, this must be in the tender documentation and you should check the box above. This Clause then protects your NHS body should signature of the guarantee be delayed.



[bookmark: _Ref327449209]Further Authority obligations |_| (only applicable to the Contract if this box is checked and the Schedule inserted)

[bookmark: _Toc303949930][bookmark: _Toc303950697][bookmark: _Toc303951477][bookmark: _Toc304135560]The Authority’s Obligations are set out in Schedule [insert schedule number].



Guidance: For some procurements, for example where prototypes or samples of any goods are to be reviewed as part of the manufacturing process, there may be further specific responsibilities on and requirements of your own staff. These could include individuals working alongside the Supplier’s staff to review and comment on such prototypes / samples. If there are specific responsibilities on your own staff it is important to include these in a Schedule. This will help to avoid arguments, if delivery is late, as to who is responsible for any delay.  



If there will be specific responsibilities on your staff check the box above and insert a Schedule number in this Clause and a numbered Schedule at the back of the Contract called “Authority’s Obligations”. The detailed obligations may need to be inserted at contract signature although you may want to outline these at the time of issue of the tender documentation.  



You must then refer to this Schedule in the Table of Schedules on the front page of this Contract.



Supplier as Data Processor |_| (only applicable to the Contract if this box is checked)

The Parties acknowledge that the Authority is the Data Controller and the Supplier is the Data Processor in respect of any Personal Data Processed under this Contract.   



Guidance: If the Supplier is processing personal data as part of the supply the Goods and doing so on your behalf as a data processor you should check the above box. This will ensure that the respective roles are clear for the purpose of the Contract.



[bookmark: _Ref322527498]Purchase Orders |_| (only applicable to the Contract if this box is checked)

The Authority shall issue a Purchase Order to the Supplier in respect of any Goods to be supplied to the Authority under this Contract.  The Supplier shall comply with the terms of such Purchase Order as a term of this Contract.  For the avoidance of doubt, any actions or work undertaken by the Supplier under this Contract prior to the receipt of a Purchase Order covering the relevant Goods shall be undertaken at the Supplier’s risk and expense and the Supplier shall only be entitled to invoice for Goods covered by a valid Purchase Order.



Guidance: If your financial systems and/or governance arrangements require you to issue a purchase order to the Supplier prior to the commencement of delivery of the Goods as is good practice, then this Clause is needed to set out the timing and status of these purchase orders and the box above should be checked accordingly.



[bookmark: _Ref322935575]Pre-Purchase Questionnaire |_| (only applicable to the Contract if this box is checked)

[bookmark: _Ref358222035]The Supplier warrants and undertakes that its responses to the Pre-Purchase Questionnaire issued by the Authority are correct and will remain correct and binding on the Supplier until no longer applicable notwithstanding any earlier expiry or termination of this Contract.  The Supplier further warrants and undertakes to the Authority that it will inform the Authority in writing immediately upon becoming aware that the foregoing warranty and undertaking in this Clause 13.1 of this Schedule 1 has been breached or there is a risk that it may be breached.  Should the Supplier be in breach of this warranty, the Supplier shall take all such actions necessary to put the Authority in such a position as if the Supplier had continued to comply fully with the warranty.



Guidance: If you have asked suppliers to complete a Pre-Purchase Questionnaire to provide information about the goods being considered for purchase, then this Clause is needed to ensure that the Supplier will be bound by any responses it provided in the Pre-Purchase Questionnaire and the box above should be checked accordingly. If suppliers have not completed a Pre-Purchase Questionnaire then this Clause is not required. 



[bookmark: _Ref358208744]Time of the essence |_| (only applicable to the Contract if this box is checked)

Time is of the essence as to any delivery dates under this Contract and if the Supplier fails to meet any delivery date this shall be deemed to be a breach incapable of remedy for the purposes of Clause 15.4.1(i) of Schedule 2.



Guidance: This Clause can be used where, exceptionally, the delivery dates under the particular contract are critical and you require the right to terminate the Contract if such dates are not met. Where time of the essence is required, this clause should be checked.  



Specific time periods for inspection |_| (only applicable to the Contract if this box is checked and Clause 15.1 of this Schedule 1 is completed)

[bookmark: _Ref358210223]For the purposes of Clause 4.2 of Schedule 2, the Authority shall visually inspect the Goods within [insert time period during which any inspection must be carried out] of the date of delivery of the relevant Goods.



Guidance: If you are to visually inspect the Goods within a fixed period of time for the purposes of Clause 4.2 of Schedule 2 (e.g. to reflect market practice in certain industry sectors), this Clause should be checked and the time period inserted as indicated.  





Specific time periods for rights and remedies under Clause 4.6 of Schedule 2 |_| (only applicable to the Contract if this box is checked and Clause 16.1 of this Schedule 1 is completed)

[bookmark: _Ref358210306]The Authority’s rights and remedies under Clause 4.6 of Schedule 2 shall cease [insert period – e.g. 12 months] from the date of delivery of the relevant Goods. 



Guidance: If the Authority’s rights under Clause 4.6 of Schedule 2 in relation to defective goods are to be limited to a fixed time period for the purposes of Clause 4.8 of Schedule 2 (e.g. to reflect market practice in certain industry sectors), this Clause should be checked and fixed time period should be inserted as indicated.



Monthly payment profile |_| (only applicable to the Contract if this box is checked)

The payment profile for this Contract shall be monthly in arrears. 



Guidance: If the payment profile for invoicing purposes is to be monthly in arrears, this Clause should be included for the purposes of Clause 9.3 of Schedule 2 and the box above checked accordingly. Otherwise, the Supplier may invoice either at any point following the supply of the Goods in compliance with the Contract or as set out in the Commercial Schedule at Schedule 6.



[bookmark: _Ref364333723]Termination for convenience |_| (only applicable to the Contract if this box is checked and Clause 18.1 of this Schedule 1 is completed)

[bookmark: _Ref358210395][bookmark: _Ref327449277]The Authority may terminate this Contract forthwith by notice in writing to the Supplier at any time on [one (1)/three (3)/six (6) months’] written notice. [Such notice shall not be served within [one (1)] year of the Commencement Date].



Guidance: This Clause entitles you, as the Authority, to terminate the Contract for no reason on a given period of notice (e.g. 1 month, 3 months or 6 months), as proportionate to the particular Goods. Where it is important for NHS bodies to have this flexibility in contracts, for example when you are anticipating potential business change, this Clause can be used and the box above checked accordingly. The Clause should not be used as a matter of course, but exceptionally where the contracting authority considers that such flexibility is reasonable and proportionate in the given circumstances. You can provide that this right commences after twelve months from the Commencement Date or a longer period where this is considered reasonable to give the Supplier at least some certainty at the start of the Contract. The relevant part of the highlighted text can be retained or deleted accordingly. 

[bookmark: _Ref395690871]Installation and Commissioning Services |_| (only applicable to the Contract if this box is checked)

The Supplier shall provide the Installation and Commissioning Services in accordance with the terms set out in Schedule 7.



Guidance: This Clause should be checked where Installation and Commissioning Services are required in connection with the Goods being supplied (to include when Installation and Commissioning Services are required in connection with any Maintenance Services to be provided by the Supplier). Where this Clause is checked, it is important that the project specific requirements of the Installation and Commissioning Services, such as any relevant timescales and KPIs, are set out as part of the Specification and Tender Response Document. 



Maintenance Services |_| (only applicable to the Contract if this box is checked)

The Supplier shall provide the Maintenance Services in accordance with the terms set out in Schedule 8.



Guidance: This Clause should be checked where Maintenance Services are required in connection with the Goods being supplied. Where this Clause is checked, it is important that the project specific requirements of the Maintenance Services, such as any relevant timescales KPIs and service credit regime, are set out as part of the Specification and Tender Response Document. It should also be noted that the terms in Schedule 8 assume that no staff will transfer under TUPE at the start or at the end of the Maintenance Services. Where Installation and Commissioning Services are required in connection with any Maintenance Services to be provided by the Supplier, Clause 19 of this Schedule 1 should also be checked. 

Extra Key Provisions



Guidance: Insert extra project specific Key Provisions (if any) as required. Where the detail of the issue will be dealt with in a Schedule, remember to cross reference the Schedule in the Key Provisions and refer to it in the Table of Schedules on the front page of this Contract. Also remember to draft and add to Schedule 4 any new definitions as required for any extra Key Provisions added.









[bookmark: _Toc312422903]


[bookmark: _Ref352916352]

General Terms and Conditions



		Contents



		1.    Supply of Goods



		2.    Delivery



		3.    Passing of risk and ownership



		4.    Inspection, rejection, return and recall



		5.    Staff



		6.    Business continuity



		7.    The Authority’s obligations



		8.    Contract management



		9.    Price and payment



		10.  Warranties



		11.  Intellectual property



		12.  Indemnity



		13.  Limitation of liability 



		14.  Insurance



		15.  Term and termination



		16.  Consequences of expiry or earlier termination of this Contract 



		17.  Packaging, identification and end of use



		18.  Coding requirements



		19.  Sustainable development



		20.  Electronic product information



		21.  Change management



		22.  Dispute resolution



		23.  Force majeure



		24.  Records retention and right of audit



		25.  Conflicts of interest and the prevention of fraud



		26.  Equality and human rights



		27.  Notice



		28.  Assignment, novation and subcontracting



		29.  Prohibited Acts



		30.  General








1. [bookmark: MRTableofContents][bookmark: Page_54][bookmark: _Ref322514472]Supply of Goods

0.1 [bookmark: _Ref284336672][bookmark: _Toc303949009][bookmark: _Toc303949770][bookmark: _Toc303950537][bookmark: _Toc303951317][bookmark: _Toc304135400]The Supplier shall supply the Goods ordered by the Authority under this Contract: 

0.1.1 [bookmark: _Toc303949010][bookmark: _Toc303949771][bookmark: _Toc303950538][bookmark: _Toc303951318][bookmark: _Toc304135401]promptly and in any event within any time limits as may be set out in this Contract;

0.1.2 [bookmark: _Toc303949011][bookmark: _Toc303949772][bookmark: _Toc303950539][bookmark: _Toc303951319][bookmark: _Toc304135402]in accordance with all other provisions of this Contract;

0.1.3 [bookmark: _Toc303949012][bookmark: _Toc303949773][bookmark: _Toc303950540][bookmark: _Toc303951320][bookmark: _Toc304135403]using reasonable skill and care in their delivery;

0.1.4 using reasonable skill and care in their installation, associated works and training to the extent that such installation, works or training is a requirement of this Contract; 

0.1.5 in accordance with any quality assurance standards as set out in the Key Provisions;

0.1.6 [bookmark: _Toc303949013][bookmark: _Toc303949774][bookmark: _Toc303950541][bookmark: _Toc303951321][bookmark: _Toc304135404]in accordance with the Law and with Guidance;

0.1.7 in accordance with Good Industry Practice; 

0.1.8 [bookmark: _Toc303949014][bookmark: _Toc303949775][bookmark: _Toc303950542][bookmark: _Toc303951322][bookmark: _Toc304135405]in accordance with the Policies; and

0.1.9 [bookmark: _Ref289669880][bookmark: _Toc303949015][bookmark: _Toc303949776][bookmark: _Toc303950543][bookmark: _Toc303951323][bookmark: _Toc304135406][bookmark: Page_54a][bookmark: _Toc303949017][bookmark: _Toc303949779][bookmark: _Toc303950546][bookmark: _Toc303951326][bookmark: _Toc304135409]in a professional and courteous manner.

In complying with its obligations under this Contract, the Supplier shall, and shall procure that all Staff shall, act in accordance with the NHS values as set out in the NHS Constitution from time to time.  

0.2 [bookmark: _Toc303949062][bookmark: _Toc303949824][bookmark: _Toc303950591][bookmark: _Toc303951371][bookmark: _Toc304135454]The Supplier shall comply fully with its obligations set out in the Specification and Tender Response Document (to include, without limitation, the KPIs and all obligations in relation to the quality, performance characteristics, supply, delivery and installation and training in relation to use of the Goods). 

0.3 Unless otherwise agreed by the Parties in writing, the Goods shall be new, consistent with any sample, and shall comply with any applicable specification set out in this Contract (to include, without limitation, the provisions of the Authority’s requirements set out in the Specification and Tender Response Document and the Supplier’s response to such requirements) and any applicable manufacturers’ specifications.  

0.4 The Supplier shall ensure that all relevant consents, authorisations, licences and accreditations required to supply the Goods are in place prior to the delivery of any Goods to the Authority. 

0.5 [bookmark: _Ref285629707][bookmark: _Ref289670162][bookmark: _Toc303949048][bookmark: _Toc303949810][bookmark: _Toc303950577][bookmark: _Toc303951357][bookmark: _Toc304135440]If there are any incidents that in any way relate to or involve the use of the Goods by the Authority, the Supplier shall cooperate fully with the Authority in relation to the Authority’s application of the Policies on reporting and responding to all incidents, including serious incidents requiring investigation, and shall respond promptly to any reasonable and proportionate queries, questions and/or requests for information that the Authority may have in this context in relation to the Goods.  

0.6 [bookmark: _Ref347320067]If there are any quality, performance and/or safety related reports, notices, alerts or other communications issued by the Supplier or any regulatory or other body in relation to the Goods, the Supplier shall promptly provide the Authority with a copy of any such reports, notices, alerts or other communications.

0.7 Upon receipt of any such reports, notices, alerts or other communications pursuant to Clause 1.6 of this Schedule 2, the Authority shall be entitled to request further information from the Supplier and/or a meeting with the Supplier, and the Supplier shall cooperate fully with any such request.

1 [bookmark: _Ref350761859][bookmark: _Ref284337783][bookmark: _Toc290398293][bookmark: _Toc303949836][bookmark: _Toc303950603][bookmark: _Toc303951383][bookmark: _Toc304135466][bookmark: _Toc312422907]Delivery

1.1 [bookmark: _Ref346103508]The Supplier shall deliver the Goods in accordance with any delivery timescales, delivery dates and delivery instructions (to include, without limitation, as to delivery location and delivery times) set out in the Specification and Tender Response Document, a Purchase Order or as otherwise agreed with the Authority in writing. 

1.2 Delivery shall be completed when the Goods have been unloaded at the location specified by the Authority and such delivery has been received by a duly authorised agent, employee or location representative of the Authority.  The Authority shall procure that such duly authorised agent, employee or location representative of the Authority is at the delivery location at the agreed delivery date and times in order to accept such delivery. Any arrangement by which the Goods are collected by the Authority in return for a discount on the Contract Price shall be  agreed by the Parties in writing (where due to an emergency such arrangements cannot be committed to writing prior to collection, the Parties shall confirm such arrangements in writing as soon as possible following collection). Where the Authority collects the Goods, collection is deemed delivery for the purposes of the Contract.

1.3 The Supplier shall ensure that a delivery note shall accompany each delivery of the Goods. Such delivery note shall contain the information specified in the Specification and Tender Response Document or as otherwise agreed with the Authority in writing. Where such information requirements as to the content of delivery notes are not specified or separately agreed, such delivery notes shall, as a minimum, contain the Authority’s order number, the name and address of the Authority, a description and quantity of the Goods, and shall show separately any extra agreed charges for containers and/or any other item not included in the Contract Price or, where no charge is made, whether the containers are required to be returned.

1.4 [bookmark: _Ref350700295]Part deliveries and/or deliveries outside of the agreed delivery times/dates may be refused unless the Authority has previously agreed in writing to accept such deliveries. Where delivery of the Goods is refused by the Authority in accordance with this Clause 2.4 of this Schedule 2, the Supplier shall be responsible for all risks, costs and expenses associated with the re-delivery of the Goods in accordance with the agreed delivery times/dates. Where the Authority accepts delivery more than five (5) days before the agreed delivery date, the Authority shall be entitled to charge the Supplier for the costs of insurance and storage of the Goods until the agreed date for delivery. 

1.5 [bookmark: _Ref322510706]Unless otherwise set out in the Specification and Tender Response Document or agreed with the Authority in writing, the Supplier shall be responsible for carriage, insurance, transport, all relevant licences, all related costs, and all other costs associated with the delivery of the Goods to the delivery location and unloading of the Goods at that location.  Without limitation to the foregoing provision of this Clause 2.5 of this Schedule 2, unless otherwise stated in the Specification and Tender Response Document or agreed with the Authority in writing, the Supplier shall be responsible for obtaining all export and import licences for the Goods and shall be responsible for any delays to the delivery time due to such licences not being available when required.  In the case of any Goods supplied from outside the United Kingdom, the Supplier shall ensure that accurate information is provided to the Authority as to the country of origin of the Goods and shall be liable to the Authority for any extra duties or taxes for which the Authority may be accountable should the country of origin prove to be different from that set out in the Specification and Tender Response Document.

All third party carriers engaged to deliver the Goods shall at no time be an agent of the Authority and accordingly the Supplier shall be liable to the Authority for the acts and omissions of all third party carriers engaged to deliver the Goods to the Authority.

2 [bookmark: _Ref350761870]Passing of risk and ownership

2.1 Risk in the Goods shall pass to the Authority when the Goods are delivered as specified in this Contract or, in the case of Goods which require installation by the Supplier, when that installation process is complete.  

2.2 Ownership of the Goods shall pass to the Authority on the earlier of: 

2.2.1 full payment for such Goods; or 

2.2.2 [bookmark: _Ref350347037]where the goods are consumables or are non-recoverable (e.g. used in clinical procedures), at the point such Goods are taken into use. For the avoidance of doubt, where ownership passes in accordance with this Clause 3.2.2 of this Schedule 2, then the full Contract Price for such Goods shall be recoverable by the Supplier from the Authority as a debt if there is non-payment of a valid undisputed invoice issued by the Supplier to the Authority in relation to such Goods. 

2.3 All tools, equipment and materials of the Supplier required in the performance of the Supplier’s obligations under this Contract shall be and remain at the sole risk of the Supplier, whether or not they are situated at a delivery location.  

3 [bookmark: _Ref350761889]Inspection, rejection, return and recall

As relevant and proportionate to the Goods in question and subject to reasonable written notice, the Supplier shall permit any person authorised by the Authority, to inspect work being undertaken in relation to the Goods and/or the storage facilities used in the storage of the Goods at all reasonable times at the Supplier’s premises or at the premises of any subcontractor or agent of the Supplier in order to confirm that the Goods are being manufactured and/or stored in accordance with Good Industry Practice and in compliance the requirements of this Contract and/or that stock holding and quality assurance processes are in accordance with the requirements of this Contract. 

3.1 [bookmark: _Ref322528467][bookmark: _Ref322513368][bookmark: _Ref322515064][bookmark: _Ref322424203]Without prejudice to the provisions of Clause 4.6 of this Schedule 2 and subject to Clause 4.7 of this Schedule 2, the Authority shall visually inspect the Goods within a reasonable time following delivery (or such other period as may be set out in the Key Provisions, if any) and may by written notice reject any Goods found to be damaged or otherwise not in accordance with the requirements of this Contract (“Rejected Goods”).  The whole of any delivery may be rejected if a reasonable sample of the Goods taken indiscriminately from that delivery is found not to conform in all material respects to the requirements of the Contract. 

3.2 [bookmark: _Ref322515338][bookmark: _Ref323549358][bookmark: _Ref350333422]Without prejudice to the provisions of Clause 4.5 of this Schedule 2, upon the rejection of any Goods in accordance with Clauses 4.2 and/or 4.6 of this Schedule 2, the Supplier shall at the Authority’s written request:

3.2.1 collect the Rejected Goods at the Supplier’s risk and expense within ten (10) Business Days of issue of written notice from the Authority rejecting the Goods; and

3.2.2 [bookmark: _Ref322515002]without extra charge, promptly (and in any event within twenty (20) Business Days or such other time agreed by the Parties in writing acting reasonably) supply replacements for the Rejected Goods to the Authority subject to the Authority not cancelling its purchase obligations in accordance with Clause 4.5 of this Schedule 2.  

If the Supplier requests and the Authority accepts that the Rejected Goods should be disposed of by the Authority rather than returned to the Supplier, the Authority reserves the right to charge the Supplier for the costs associated with the disposal of the Rejected Goods and the Supplier shall promptly pay any such costs.

3.3 Risk and title in respect of any Rejected Goods shall pass to the Supplier on the earlier of: (a) collection by the Supplier in accordance with Clause 4.3 of this Schedule 2; or (b) immediately following the expiry of ten (10) Business Days from the Authority issuing written notification rejecting the Goods. If Rejected Goods are not collected within ten (10) Business Days of the Authority issuing written notification rejecting the Goods, the Authority may return the Rejected Goods at the Supplier’s risk and expense and charge the Supplier for the cost of storage from the expiry of ten (10) Business Days from the date of notification of rejection. 

3.4 [bookmark: _Ref322515368]Where the Authority rejects any Goods in accordance with Clauses 4.2  and/or 4.6 of this Schedule 2 and the Authority no longer requires replacement Goods, the Authority may by written notice cancel its purchase obligations in relation to such quantity of Rejected Goods. Should the Authority have paid for such Rejected Goods the Supplier shall refund such payment to the Authority within thirty (30) days of the Authority cancelling such purchase obligations and informing the Supplier that the Authority does not require replacements for such Rejected Goods.

3.5 [bookmark: _Ref350335756][bookmark: _Ref322424122][bookmark: _Ref348516660][bookmark: _Ref350331789]Without prejudice to any other provisions of this Contract or any other warranties or guarantees applicable to the Goods supplied and subject to Clause 4.7 of this Schedule 2, if at any time following the date of the delivery of any Goods, all or any part of such Goods are found to be defective or otherwise not in accordance with the requirements of this Contract (“Defective Goods”), the Supplier shall, at the Authority’s discretion:

3.5.1 upon written request and without charge, promptly (and in any event within twenty (20) Business Days or such other time agreed by the Parties in writing acting reasonably) remedy the deficiency by repairing such Defective Goods; or

3.5.2 upon written notice of rejection from the Authority, treat such Defective Goods as Rejected Goods in accordance with Clauses 4.2 to 4.5 of this Schedule 2.  

3.6 [bookmark: _Ref322528228]The Supplier shall be relieved of its liabilities under Clauses 4.2 to 4.5 (inclusive) and/or Clause 4.6 of this Schedule 2 to the extent only that the Goods are damaged, there are defects in the Goods and/or the Goods fail to comply with the requirements of this Contract due, in each case, to any acts or omissions of the Authority. 

3.7 The Authority’s rights and remedies under Clause 4.6 of this Schedule 2 shall cease within a reasonable period of time from the date on which the Authority discovers or might reasonably be expected to discover that the Goods are Defective Goods or within such other period as may be set out in the Key Provisions, if any. For the avoidance of doubt, Goods not used before their expiry date shall in no event be considered Defective Goods following the date of expiry provided that at the point such Goods were delivered to the Authority they met any shelf life requirements set out in the Specification and Tender Response Document. 

3.8 [bookmark: _Ref350935929]Where the Supplier is required by Law, Guidance, and/or Good Industry Practice to order a product recall (“Requirement to Recall”) in respect of the Goods, the Supplier shall:

3.8.1 [bookmark: _Ref348516632]promptly (taking into consideration the potential impact of the continued use of the Goods on patients, service users and the Authority as well as compliance by the Supplier with any regulatory requirements) notify the Authority in writing of the recall together with the circumstances giving rise to the recall;

3.8.2 from the date of the Requirement to Recall treat the Goods the subject of such recall as Defective Goods in accordance with Clause 4.6 of this Schedule 2;

3.8.3 consult with the Authority as to the most efficient method of executing the recall of the Goods and use its reasonable endeavours to minimise the impact on the Authority of the recall; and

3.8.4 [bookmark: _Ref357758856]indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings suffered or incurred by the Authority as a result of such Requirement to Recall.

4 [bookmark: _Ref350761903][bookmark: Page_63]Staff

4.1 [bookmark: _Toc303949078][bookmark: _Toc303949841][bookmark: _Toc303950608][bookmark: _Toc303951388][bookmark: _Toc304135471][bookmark: _Toc303949075][bookmark: _Toc303949838][bookmark: _Toc303950605][bookmark: _Toc303951385][bookmark: _Toc304135468]The Supplier will employ sufficient Staff to ensure that it complies with its obligations under this Contract. This will include, but not be limited to, the Supplier providing a sufficient reserve of trained and competent Staff during Staff holidays or absence.  

4.2 [bookmark: _Toc303949076][bookmark: _Toc303949839][bookmark: _Toc303950606][bookmark: _Toc303951386][bookmark: _Toc304135469]The Supplier shall ensure that all Staff are aware of, and at all times comply with, the Policies.

4.3 [bookmark: _Toc303949079][bookmark: _Toc303949842][bookmark: _Toc303950609][bookmark: _Toc303951389][bookmark: _Toc304135472]The Supplier shall employ only such persons as are careful, skilled and experienced in the duties required of them, and will ensure that every such person is properly and sufficiently trained and instructed and shall maintain throughout the Term all appropriate licences and registrations with any relevant bodies (at the Supplier’s expense) and has the qualifications to carry out their duties. 

4.4 [bookmark: _Ref287960781][bookmark: _Toc303949080][bookmark: _Toc303949843][bookmark: _Toc303950610][bookmark: _Toc303951390][bookmark: _Toc304135473]The Supplier shall comply with the Authority’s staff vetting procedures and other staff protocols, as may be relevant to this Contract and which are notified to the Supplier by the Authority in writing. 

5 [bookmark: _Ref323651140][bookmark: _Ref286215238][bookmark: _Toc290398294][bookmark: _Toc303949849][bookmark: _Toc303950616][bookmark: _Toc303951396][bookmark: _Toc304135479][bookmark: _Toc312422908][bookmark: Page_65]Business continuity 

5. [bookmark: _Toc303949086][bookmark: _Toc303949850][bookmark: _Toc303950617][bookmark: _Toc303951397][bookmark: _Toc304135480][bookmark: _Ref261973035]The Supplier shall use reasonable endeavours to ensure its Business Continuity Plan operates effectively alongside the Authority’s business continuity plan where relevant to the supply of the Goods.

5.1 [bookmark: _Toc303949087][bookmark: _Toc303949851][bookmark: _Toc303950618][bookmark: _Toc303951398][bookmark: _Toc304135481]Throughout the Term, the Supplier will ensure its Business Continuity Plan provides for continuity during a Business Continuity Event.  The Supplier confirms and agrees such Business Continuity Plan details and will continue to detail robust arrangements that are reasonable and proportionate to:

5.1.1 the criticality of this Contract to the Authority; and

5.1.2 the size and scope of the Supplier’s business operations, 

regarding continuity of the supply of Goods during and following a Business Continuity Event. 

5.2 [bookmark: _Ref261973052][bookmark: _Toc303949088][bookmark: _Toc303949852][bookmark: _Toc303950619][bookmark: _Toc303951399][bookmark: _Toc304135482][bookmark: _Ref318704368]The Supplier shall test its Business Continuity Plan at reasonable intervals, and in any event no less than once every twelve (12) months or such other period as may be agreed between the Parties taking into account the criticality of this Contract to the Authority and the size and scope of the Supplier’s business operations.  The Supplier shall promptly provide to the Authority, at the Authority’s written request, copies of its Business Continuity Plan, reasonable and proportionate documentary evidence that the Supplier tests its Business Continuity Plan in accordance with the requirements of this Clause 6.3 of this Schedule 2 and reasonable and proportionate information regarding the outcome of such tests.  The Supplier shall provide to the Authority a copy of any updated or revised Business Continuity Plan within fourteen (14) Business Days of any material update or revision to the Business Continuity Plan.  

5.3 [bookmark: _Ref261973077]The Authority may suggest reasonable and proportionate amendments to the Supplier regarding the Business Continuity Plan at any time.  Where the Supplier, acting reasonably, deems such suggestions made by the Authority to be relevant and appropriate, the Supplier will incorporate into the Business Continuity Plan all such suggestions made by the Authority in respect of such Business Continuity Plan.  Should the Supplier not incorporate any suggestion made by the Authority into such Business Continuity Plan it will explain the reasons for not doing so to the Authority.

5.4 [bookmark: _Toc303949089][bookmark: _Toc303949853][bookmark: _Toc303950620][bookmark: _Toc303951400][bookmark: _Toc304135483][bookmark: _Ref260041074]Should a Business Continuity Event occur at any time, the Supplier shall implement and comply with its Business Continuity Plan and provide regular written reports to the Authority on such implementation.

5.5 [bookmark: _Ref284336732][bookmark: _Toc303949090][bookmark: _Toc303949854][bookmark: _Toc303950621][bookmark: _Toc303951401][bookmark: _Toc304135484][bookmark: _Toc290398295][bookmark: _Toc303949856][bookmark: _Toc303950623][bookmark: _Toc303951403][bookmark: _Toc304135486][bookmark: _Toc312422909][bookmark: _Ref323651163]During and following a Business Continuity Event, the Supplier shall use reasonable endeavours to continue to supply the Goods in accordance with this Contract.

6 [bookmark: _Ref350761929][bookmark: Page_66]The Authority’s obligations

6. [bookmark: _Toc303949092][bookmark: _Toc303949857][bookmark: _Toc303950624][bookmark: _Toc303951404][bookmark: _Toc304135487]Subject to the Supplier supplying the Goods in accordance with this Contract, the Authority will pay the Supplier for the Goods in accordance with Clause 9 of this Schedule 2.

6.1 [bookmark: _Toc303949098][bookmark: _Toc303949863][bookmark: _Toc303950630][bookmark: _Toc303951410][bookmark: _Toc304135493]The Authority shall, as appropriate, provide copies of or give the Supplier access to such of the Policies that are relevant to the supply and delivery of the Goods.

6.2 The Authority shall comply with the Authority’s Obligations, as may be referred to in the Key Provisions.

7 [bookmark: _Ref287356627][bookmark: _Toc290398297][bookmark: _Toc303949877][bookmark: _Toc303950644][bookmark: _Toc303951424][bookmark: _Toc304135507][bookmark: _Toc312422911][bookmark: Page_67]Contract management

7. [bookmark: _Ref282590785][bookmark: _Toc303949111][bookmark: _Toc303949878][bookmark: _Toc303950645][bookmark: _Toc303951425][bookmark: _Toc304135508][bookmark: _Ref350943818]Each Party shall appoint and retain a Contract Manager who shall be the primary point of contact for the other Party in relation to matters arising from this Contract.  Should the Contract Manager be replaced, the Party replacing the Contract Manager shall promptly inform the other Party in writing of the name and contact details for the new Contract Manager.  Any Contract Manager appointed shall be of sufficient seniority and experience to be able to make decisions on the day to day operation of the Contract.  The Supplier confirms and agrees that it will be expected to work closely and cooperate fully with the Authority’s Contract Manager. 

7.1 [bookmark: _Toc303949116][bookmark: _Toc303949883][bookmark: _Toc303950650][bookmark: _Toc303951430][bookmark: _Toc304135513][bookmark: _Toc303949113][bookmark: _Toc303949880][bookmark: _Toc303950647][bookmark: _Toc303951427][bookmark: _Toc304135510]Each Party shall ensure that its representatives (to include, without limitation, its Contract Manager) shall attend review meetings on a regular basis to review the performance of the Supplier under this Contract and to discuss matters arising generally under this Contract.  Each Party shall ensure that those attending such meetings have the authority to make decisions regarding the day to day operation of the Contract.  Review meetings shall take place at the frequency specified in the Specification and Tender Response Document.  Should the Specification and Tender Response Document not state the frequency, then the first such meeting shall take place on a date to be agreed on or around the end of the first month after the Commencement Date.  Subsequent meetings shall take place at monthly intervals or as may otherwise be agreed in writing between the Parties.

7.2 [bookmark: _Toc303949117][bookmark: _Toc303949884][bookmark: _Toc303950651][bookmark: _Toc303951431][bookmark: _Toc304135514]Two weeks prior to each review meeting (or at such time and frequency as may be specified in the Specification and Tender Response Document) the Supplier shall provide a written contract management report to the Authority regarding the supply of the Goods and the operation of this Contract.  Unless otherwise agreed by the Parties in writing, such contract management report shall contain: 

7.2.1 [bookmark: _Toc303949121][bookmark: _Toc303949888][bookmark: _Toc303950655][bookmark: _Toc303951435][bookmark: _Toc304135518]details of the performance of the Supplier when assessed in accordance with the KPIs since the last such performance report; 

7.2.2 [bookmark: _Toc303949124][bookmark: _Toc303949891][bookmark: _Toc303950658][bookmark: _Toc303951438][bookmark: _Toc304135521]details of any complaints by the Authority in relation to the supply of Goods, their nature and the way in which the Supplier has responded to such complaints since the last review meeting written report; 

7.2.3 the information specified in the Specification and Tender Response Document; 

7.2.4 a status report in relation to the implementation of any current Remedial Proposals by either Party; and

7.2.5 [bookmark: _Toc303949125][bookmark: _Toc303949892][bookmark: _Toc303950659][bookmark: _Toc303951439][bookmark: _Toc304135522]such other information as reasonably required by the Authority.

7.3 [bookmark: _Toc303949126][bookmark: _Toc303949893][bookmark: _Toc303950660][bookmark: _Toc303951440][bookmark: _Toc304135523][bookmark: _Ref284336930][bookmark: OLE_LINK1][bookmark: OLE_LINK2]Unless specified otherwise in the Specification and Tender Response Document, the Authority shall take minutes of each review meeting and shall circulate draft minutes to the Supplier within a reasonable time following such review meeting.  The Supplier shall inform the Authority in writing of any suggested amendments to the minutes within five (5) Business Days of receipt of the draft minutes.  If the Supplier does not respond to the Authority within such five (5) Business Days the minutes will be deemed to be approved.  Where there are any differences in interpretation of the minutes, the Parties will use their reasonable endeavours to reach agreement.  If agreement cannot be reached the matter shall be referred to, and resolved in accordance with, the dispute resolution process set out in Clause 5 of the Key Provisions and Clause 22.3 of this Schedule 2.

7.4 [bookmark: _Ref263771960][bookmark: _Ref313021196][bookmark: _Ref289953324][bookmark: _Toc303949896][bookmark: _Toc303950663][bookmark: _Toc303951443][bookmark: _Toc304135526][bookmark: _Ref263840209]The Supplier shall provide such management information as the Authority may request from time to time within seven (7) Business Days of the date of the request. The Supplier shall supply the management information to the Authority in such form as may be specified by the Authority and, where requested to do so, the Supplier shall also provide such management information to another Contracting Authority, whose role it is to analyse such management information in accordance with UK government policy (to include, without limitation, for the purposes of analysing public sector expenditure and planning future procurement activities) (“Third Party Body”). The Supplier confirms and agrees that the Authority may itself provide the Third Party Body with management information relating to the Goods purchased, any payments made under this Contract, and any other information relevant to the operation of this Contract.

7.5 [bookmark: _Ref390152250]Upon receipt of management information supplied by the Supplier to the Authority and/or the Third Party Body, or by the Authority to the Third Party Body, the Parties hereby consent to the Third Party Body and the Authority:

7.5.1 storing and analysing the management information and producing statistics; and

7.5.2 sharing the management information or any statistics produced using the management information with any other Contracting Authority.

7.6 If the Third Party Body and/or the Authority shares the management information or any other information provided under Clause 8.6 of this Schedule 2, any Contracting Authority receiving the management information shall, where such management information is subject to obligations of confidence under this Contract and such management information is provided direct by the Authority to such Contracting Authority, be informed of the confidential nature of that information by the Authority and shall be requested by the Authority not to disclose it to any body that is not a Contracting Authority (unless required to do so by Law). 

7.7 The Authority may make changes to the type of management information which the Supplier is required to supply and shall give the Supplier at least one (1) month’s written notice of any changes.

8 [bookmark: _Ref392595402]Price and payment

8.1 [bookmark: _Ref323550758][bookmark: _Ref260046684]The Contract Price shall be calculated as set out in the Commercial Schedule.

8.2 Unless otherwise stated in the Commercial Schedule the Contract Price:

8.2.1 shall remain fixed during the Term; and

8.2.2 is the entire price payable by the Authority to the Supplier in respect of the provision of the Goods and includes, without limitation:

packaging, packing materials, addressing, labelling, loading, delivery to and unloading at the delivery location, all appropriate tax (excluding VAT) and duty, any installation costs and associated works, the costs of all associated documentation and information supplied or made accessible to the Authority in any media, and any training in relation to the use, storage, handling or operation of the Goods;

any royalties, licence fees or similar expenses in respect of the making, use or exercise by the Supplier of any Intellectual Property Rights for the purposes of performing this Contract, and any licence rights granted to the Authority in accordance with Clause 11 of this Schedule 2; and 

costs and expenses in relation to supplies and materials used by the Supplier or any third party in the manufacture of the Goods, and any other costs incurred by the Supplier in association with the manufacture, supply or installation of the Goods. 

8.3 [bookmark: _Ref351026548] Unless stated otherwise in the Commercial Schedule: 

8.3.1 [bookmark: _Ref350337421]where the Key Provisions confirm that the payment profile for this Contract  is monthly in arrears, the Supplier shall invoice the Authority, within fourteen (14) days of the end of each calendar month, the Contract Price in respect of the Goods supplied in compliance with this Contract in the preceding calendar month; or

8.3.2 where Clause 9.3.1 of this Schedule 2 does not apply, the Supplier shall invoice the Authority for Goods at any time following completion of the supply of the Goods in compliance with this Contract. 

Each invoice shall contain such information and be addressed to such individual as the Authority may inform the Supplier from time to time.

8.4 The Contract Price is exclusive of VAT, which, if properly chargeable, the Authority shall pay at the prevailing rate subject to receipt from the Supplier of a valid and accurate VAT invoice. Such VAT invoices shall show the VAT calculations as a separate line item. 

8.5 Where the Contract Price is or may become subject to any pricing requirements of any voluntary and/or statutory pricing regulation schemes, the Parties shall comply with such requirements as required by Law from time to time and specifically as required by the statutory pricing regulation scheme (and any future regulation) or to the extent applicable to the Supplier from time to time as an industry member of a voluntary scheme, including any reductions in price by reason of the application of such schemes.  

8.6 [bookmark: _Ref318704820]The Authority shall pay each undisputed invoice received in accordance with Clause 9.3 of this Schedule 2 within thirty (30) days of receipt of such invoice at the latest. However, the Authority shall use its reasonable endeavours to pay such undisputed invoices sooner in accordance with any applicable government prompt payment targets. 

8.7 Where the Authority raises a query with respect to an invoice the Parties shall liaise with each other and agree a resolution to such query within thirty (30) days of the query being raised.  If the Parties are unable to agree a resolution within thirty (30) days the query shall be referred to dispute resolution in accordance with Clause 22 of this Schedule 2. 

8.8 The Supplier shall pay to the Authority any service credits that may become due in accordance with the provisions of the Specification and Tender Response Document.

8.9 [bookmark: _Ref289955369][bookmark: _Toc303949929][bookmark: _Toc303950696][bookmark: _Toc303951476][bookmark: _Toc304135559]The Authority reserves the right to deduct any monies due to the Supplier from the Authority from any monies due to the Authority from the Supplier under this Contract.

9 [bookmark: _Ref286220426][bookmark: _Toc290398299][bookmark: _Toc312422913][bookmark: Page_73a]Warranties

9. [bookmark: _Toc303949931][bookmark: _Toc303950698][bookmark: _Toc303951478][bookmark: _Toc304135561][bookmark: _Ref318706724]The Supplier warrants and undertakes that:

9.0.1 [bookmark: _Toc303949932][bookmark: _Toc303950699][bookmark: _Toc303951479][bookmark: _Toc304135562]the Goods shall be suitable for the purposes and/or treatments as referred to in the Specification and Tender Response Document, be of satisfactory quality, fit for their intended purpose and shall comply with the standards and requirements set out in this Contract; 

9.0.2 unless otherwise confirmed by the Authority in writing (to include, without limitation, as part of the Specification and Tender Response Document), it will ensure that the Goods comply with requirements five (5) to eight (8), as set out at Annex 1 of the Cabinet Office Procurement Policy Note - Implementing Article 6 of the Energy Efficiency Directive (Action Note 07/14 3rd June 2014), to the extent such requirements apply to the relevant Goods; 

9.0.3 [bookmark: _Toc303949935][bookmark: _Toc303950702][bookmark: _Toc303951482][bookmark: _Toc304135565][bookmark: _Ref350938757]it shall ensure that prior to actual delivery to the Authority the Goods are manufactured, stored and/or distributed using reasonable skill and care and in accordance with Good Industry Practice; 

9.0.4 without prejudice to the generality of the warranty at 10.1.3 of this Schedule 2, it shall ensure that, the Goods are manufactured, stored and/or distributed in accordance with good manufacturing practice and/or good distribution practice, as may be defined under any Law and/or Guidance relevant to the Goods, and in accordance with any specific instructions of the manufacturer of the Goods;

9.0.5 it shall ensure that all facilities used in the manufacture, storage and distribution of the Goods are kept in a state and condition necessary to enable the Supplier to comply with its obligations in accordance with this Contract;

9.0.6 it has, or the manufacturer of the Goods has, manufacturing and warehousing capacity sufficient to comply with its obligations under this Contract;

9.0.7 it will ensure sufficient stock levels to comply with its obligations under this Contract;

9.0.8 it shall ensure that the transport and delivery of the Goods mean that they are delivered in good and useable condition;

9.0.9 where the Goods are required to be stored at a certain temperature, it shall provide, or shall procure the provision of, complete and accurate temperature records for each delivery of the Goods during the period of transport and/or storage of the Goods from the point of manufacture to the point of delivery to the Authority;

9.0.10 where there is any instruction information, including without limitation patient information leaflets, that accompany the Goods, it shall provide a sufficient number of copies to the Authority and provide updated copies should the instruction information change at any time during the Term;

9.0.11 all Goods delivered to the Authority shall comply with any shelf life requirements set out in the Specification and Tender Response Document;

9.0.12 [bookmark: _Toc303949934][bookmark: _Toc303950701][bookmark: _Toc303951481][bookmark: _Toc304135564]it has and shall maintain a properly documented system of quality controls covering all aspects of its obligations under this Contract and/or under Law and/or Guidance and shall at all times comply with such quality controls; 

9.0.13 it shall not make any significant changes to its system of quality controls in relation to the Goods without notifying the Authority in writing at least twenty one (21) days in advance of such change (such notice to include the details of the consequences which follow such change being implemented);

9.0.14 it shall not make any significant changes to the Goods without the prior written consent of the Authority, such consent not to be unreasonably withheld or delayed;

9.0.15 any equipment it uses in the manufacture, delivery, or installation of the Goods shall comply with all relevant Law and Guidance, be fit for its intended purpose and maintained fully in accordance with the manufacturer’s specification;

9.0.16 where any act of the Supplier requires the notification to and/or approval by any regulatory or other competent body in accordance with any Law and Guidance, the Supplier shall comply fully with such notification and/or approval requirements;

9.0.17 [bookmark: _Ref327440653]it has and shall as relevant maintain all rights, consents, authorisations, licences and accreditations required to supply the Goods;

9.0.18 [bookmark: _Ref357758828]receipt of the Goods by or on behalf of the Authority and use of the Goods or of any other item or information supplied, or made available, to the Authority will not infringe any third party rights, to include without limitation any Intellectual Property Rights;

9.0.19 [bookmark: _Ref327441561]it will comply with all Law, Guidance and Policies in so far as is relevant to the supply of the Goods; 

9.0.20 it will promptly notify the Authority of any health and safety hazard which has arisen, or the Supplier is aware may arise, in connection with the Goods and take such steps as are reasonably necessary to ensure the health and safety of persons likely to be affected by such hazards;

9.0.21 [bookmark: _Toc303949937][bookmark: _Toc303950704][bookmark: _Toc303951484][bookmark: _Toc304135567]it will promptly respond to all requests for information regarding this Contract and the Goods at the frequency and in the format that the Authority may reasonably require; 

9.0.22 [bookmark: _Toc303949938][bookmark: _Toc303950705][bookmark: _Toc303951485][bookmark: _Toc304135568]all information included within the Supplier’s responses in the Specification and Tender Response Document and all accompanying materials is accurate;

9.0.23 it has the right and authority to enter into this Contract and that it has the capability and capacity to fulfil its obligations under this Contract;

9.0.24 [bookmark: _Toc303949942][bookmark: _Toc303950709][bookmark: _Toc303951489][bookmark: _Toc304135572]it is a properly constituted entity and it is fully empowered by the terms of its constitutional documents to enter into and to carry out its obligations under this Contract and the documents referred to in this Contract;

9.0.25 all necessary actions to authorise the execution of and performance of its obligations under this Contract have been taken before such execution;

9.0.26 [bookmark: _Toc303949940][bookmark: _Toc303950707][bookmark: _Toc303951487][bookmark: _Toc304135570]there are no pending or threatened actions or proceedings before any court or administrative agency which would materially adversely affect the financial condition, business or operations of the Supplier;

9.0.27 [bookmark: _Toc303949941][bookmark: _Toc303950708][bookmark: _Toc303951488][bookmark: _Toc304135571]there are no material agreements existing to which the Supplier is a party which prevent the Supplier from entering into or complying with this Contract; 

9.0.28 [bookmark: _Toc303949943][bookmark: _Toc303950710][bookmark: _Toc303951490][bookmark: _Toc304135573]it has and will continue to have the capacity, funding and cash flow to meet all its obligations under this Contract; and

9.0.29 it has satisfied itself as to the nature and extent of the risks assumed by it under this Contract and has gathered all information necessary to perform its obligations under this Contract and all other obligations assumed by it.

9.1 [bookmark: _Ref322942527][bookmark: _Ref3886277]Where the sale, manufacture, assembly, importation, storage, distribution, supply, delivery, or installation of the Goods under this Contract relates to medical devices and/or medicinal products (both as defined under any relevant Law and Guidance), the Supplier warrants and undertakes that it will comply with any such Law and Guidance relating to such activities in relation to such medical devices and/or medicinal products. In particular, but without limitation, the Supplier warrants that: 

9.1.1 at the point such Goods are supplied to the Authority, all such Goods which are medical devices shall have valid CE marking as required by Law and Guidance and that all relevant marking, authorisation, registration, approval and documentation requirements as required under Law and Guidance relating to the sale, manufacture, assembly, importation, storage, distribution, supply, delivery, or installation of such Goods shall have been complied with.  Without limitation to the foregoing provisions of this Clause 10.2 of this Schedule 2, the Supplier shall, upon written request from the Authority, make available to the Authority evidence of the grant of such valid CE marking, and evidence of any other authorisations, registrations, approvals or documentation required;

9.1.2 at the point such Goods are supplied to the Authority, all such Goods which are medicinal products shall have a valid marketing authorisation as required by Law and Guidance in order to supply the Goods to the Authority and that all relevant authorisation, labelling, registration, approval and documentation requirements as required under Law and Guidance relating to the sale, manufacture, assembly, importation, storage, distribution, supply or delivery of such Goods shall have been complied with.  Without limitation to the foregoing provisions of this Clause 10.2 of this Schedule 2, the Supplier shall, upon written request from the Authority, make available to the Authority evidence of the grant of any required valid marketing authorisation, and evidence of any other authorisations, labelling, registrations, approvals or documentation required; and

9.1.3 it shall maintain, and no later than any due date when it would otherwise expire, obtain a renewal of, any authorisation, registration or approval (including without limitation CE marking and/or marketing authorisation) required in relation to the Goods in accordance with Law and Guidance until such time as the Goods expire or the Authority notifies the Supplier in writing that it has used or disposed of all units of the Goods supplied under this Contract.

[bookmark: _Ref391373454]If the Supplier is in breach of Clause 10.2 of this Schedule 2, then, without prejudice to any other right or remedy of the Authority, the Authority shall be entitled to reject and/or return the Goods and the Supplier shall, subject to Clause 13.2 of this Schedule 2, indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings suffered or incurred by the Authority as a result of such breach. 

The Supplier agrees to use reasonable endeavours to assign to the Authority upon request the benefit of any warranty, guarantee or similar right which it has against any third party manufacturer or supplier of the Goods in full or part. 

The Supplier warrants that all information, data and other records and documents required by the Authority as set out in the Specification and Tender Response Document shall be submitted to the Authority in the format and in accordance with any timescales set out in the Specification and Tender Response Document.

The Supplier warrants and undertakes to the Authority that it shall comply with any eProcurement Guidance as it may apply to the Supplier and shall carry out all reasonable acts required of the Supplier to enable the Authority to comply with such eProcurement Guidance. 

9. [bookmark: _Ref391381585]The Supplier warrants and undertakes to the Authority that, as at the Commencement Date, it has notified the Authority in writing of any Occasions of Tax Non-Compliance or any litigation that it is involved in that is in connection with any Occasions of Tax Non-Compliance. If, at any point during the Term, an Occasion of Tax Non-Compliance occurs, the Supplier shall: 

2. notify the Authority in writing of such fact within five (5) Business Days of its occurrence; and 

2. promptly provide to the Authority: 

1. details of the steps which the Supplier is taking to address the Occasion of Tax Non-Compliance and to prevent the same from recurring, together with any mitigating factors that it considers relevant; and 

1. such other information in relation to the Occasion of Tax Non-Compliance as the Authority may reasonably require.

9. The Supplier further warrants and undertakes to the Authority that it will inform the Authority in writing immediately upon becoming aware that any of the warranties set out in Clause 10 of this Schedule 2 have been breached or there is a risk that any warranties may be breached. 

9. Any warranties provided under this Contract are both independent and cumulative and may be enforced independently or collectively at the sole discretion of the enforcing Party. 

10 [bookmark: _Ref322532387][bookmark: _Ref284337467][bookmark: _Toc290398300][bookmark: _Toc312422914]Intellectual property

10.1 [bookmark: _Ref322533748]Unless specified otherwise in the Specification and Tender Response Document, the Supplier hereby grants to the Authority, for the life of the use of Goods by the Authority, an irrevocable, royalty-free, non-exclusive licence of any Intellectual Property Rights required for the purposes of receiving and using, and to the extent necessary to receive and use, the Goods (to include any associated technical or other documentation and information supplied or made accessible to the Authority in any media) in accordance with this Contract.

11 [bookmark: _Ref318706818][bookmark: Page_75]Indemnity

11. [bookmark: _Ref286066083][bookmark: _Toc303949944][bookmark: _Toc303950711][bookmark: _Toc303951491][bookmark: _Toc304135574]The Supplier shall be liable to the Authority for, and shall indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings in respect of:

11.0.1 [bookmark: _Toc303949946][bookmark: _Toc303950713][bookmark: _Toc303951493][bookmark: _Toc304135576][bookmark: _Ref327971982][bookmark: _Toc303949945][bookmark: _Toc303950712][bookmark: _Toc303951492][bookmark: _Toc304135575]any injury or allegation of injury to any person, including injury resulting in death; 

11.0.2 [bookmark: _Ref327971999]any loss of or damage to property (whether real or personal); and/or

11.0.3 [bookmark: _Ref348696333][bookmark: _Ref327972015]any breach of Clause 10.1.18 and/or Clause 11 of this Schedule 2; 

[bookmark: _Toc303949952][bookmark: _Toc303950719][bookmark: _Toc303951499][bookmark: _Toc304135582]	that arise or result from the Supplier’s negligent acts or omissions or breach of contract in connection with the performance of this Contract including the supply of the Goods, except to the extent that such loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings have been caused by any act or omission by, or on behalf of, or in accordance with the instructions of, the Authority.

11. [bookmark: _Ref350940019]Liability under Clauses 12.1.1 and 12.1.3 of this Schedule 2 and Clause 2.5 of Schedule 3 shall be unlimited. Liability under Clauses 4.9.4, 10.3, and 12.1.2 of this Schedule 2 shall be subject to the limitation of liability set out in Clause 13 of this Schedule 2.

11. In relation to all third party claims against the Authority, which are the subject of any indemnity given by the Supplier under this Contract, the Authority shall use its reasonable endeavours, upon a written request from the Supplier, to transfer the conduct of such claims to the Supplier unless restricted from doing so. Such restrictions may include, without limitation, any restrictions: 

11.2.1 relating to any legal, regulatory, governance, information governance, or confidentiality obligations on the Authority; and/or 

11.2.2 relating to the Authority’s membership of any indemnity and/or risk pooling arrangements.

Such transfer shall be subject to the Parties agreeing appropriate terms for such conduct of the third party claim by the Supplier (to include, without limitation, the right of the Authority to be informed and consulted on the ongoing conduct of the claim following such transfer and any reasonable cooperation required by the Supplier from the Authority). 

12 [bookmark: _Ref286067337][bookmark: _Toc290398301][bookmark: _Toc312422915][bookmark: Page_75a]Limitation of liability

12. [bookmark: _Ref284338133][bookmark: _Toc303949953][bookmark: _Toc303950720][bookmark: _Toc303951500][bookmark: _Toc304135583]Nothing in this Contract shall exclude or restrict the liability of either Party:

12.0.1 [bookmark: _Toc303949954][bookmark: _Toc303950721][bookmark: _Toc303951501][bookmark: _Toc304135584]for death or personal injury resulting from its negligence;

12.0.2 [bookmark: _Toc303949955][bookmark: _Toc303950722][bookmark: _Toc303951502][bookmark: _Toc304135585]for fraud or fraudulent misrepresentation; or

12.0.3 [bookmark: _Toc303949956][bookmark: _Toc303950723][bookmark: _Toc303951503][bookmark: _Toc304135586]in any other circumstances where liability may not be limited or excluded under any applicable law.

12.1 [bookmark: _Ref313008819][bookmark: _Ref318788583][bookmark: _Ref284338101][bookmark: _Toc303949957][bookmark: _Toc303950724][bookmark: _Toc303951504][bookmark: _Toc304135587]Subject to Clauses 12.2, 13.1, 13.3 and 13.5 of this Schedule 2, the total liability of each Party to the other under or in connection with this Contract whether arising in contract, tort, negligence, breach of statutory duty or otherwise shall be limited in aggregate to the greater of: (a) five million GBP (£5,000,000); or (b) one hundred and twenty five percent (125%) of the total Contract Price paid or payable by the Authority to the Supplier for the Goods. 

12.2 [bookmark: _Ref284338152][bookmark: _Toc303949958][bookmark: _Toc303950725][bookmark: _Toc303951505][bookmark: _Toc304135588][bookmark: _Ref318706960]There shall be no right to claim losses, damages and/or other costs and expenses under or in connection with this Contract whether arising in contract (to include, without limitation, under any relevant indemnity), tort, negligence, breach of statutory duty or otherwise to the extent that any losses, damages and/or other costs and expenses claimed are in respect of loss of production, loss of business opportunity or are in respect of indirect loss of any nature suffered or alleged. For the avoidance of doubt, without limitation, the Parties agree that for the purposes of this Contract the following costs, expenses and/or loss of income shall be direct recoverable losses (to include under any relevant indemnity) provided such costs, expenses and/or loss of income are properly evidenced by the claiming Party:

12.2.1 extra costs incurred purchasing replacement or alternative goods; 

12.2.2 costs incurred in relation to any product recall; 

12.2.3 costs associated with advising, screening, testing, treating, retreating or otherwise providing healthcare to patients; 

12.2.4 the costs of extra management time; and/or

12.2.5 loss of income due to an inability to provide health care services, 

[bookmark: _Toc303949959][bookmark: _Toc303950726][bookmark: _Toc303951506][bookmark: _Toc304135589]in each case to the extent to which such costs, expenses and/or loss of income arise or result from the other Party’s breach of contract, negligent act or omission, breach of statutory duty, and/or other liability under or in connection with this Contract.

12.3 Each Party shall at all times take all reasonable steps to minimise and mitigate any loss for which that Party is entitled to bring a claim against the other pursuant to this Contract.

12.4 [bookmark: _Ref318706845][bookmark: _Ref313008585]If the total Contract Price paid or payable by the Authority to the Supplier over the Term:

12.4.1 [bookmark: _Ref357758987]is less than or equal to one million pounds (£1,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with one million pounds (£1,000,000);

12.4.2 is less than or equal to three million pounds (£3,000,000) but greater than one million pounds (£1,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with three million pounds (£3,000,000);

12.4.3 is equal to, exceeds or will exceed ten million pounds (£10,000,000), but is less than fifty million pounds (£50,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with ten million pounds (£10,000,000) and the figure of one hundred and twenty five percent (125%) at Clause 13.2 of this Schedule 2 shall be deemed to have been deleted and replaced with one hundred and fifteen percent (115%); and 

12.4.4 is equal to, exceeds or will exceed fifty million pounds (£50,000,000), then the figure of five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be replaced with fifty million pounds (£50,000,000) and the figure of one hundred and twenty five percent (125%) at Clause 13.2 of this Schedule 2 shall be deemed to have been deleted and replaced with one hundred and five percent (105%).

12.5 [bookmark: _Toc303949960][bookmark: _Toc303950727][bookmark: _Toc303951507][bookmark: _Toc304135590]Clause 13 of this Schedule 2 shall survive the expiry of or earlier termination of this Contract for any reason.

13 [bookmark: _Ref286067522][bookmark: _Toc290398302][bookmark: _Toc312422916][bookmark: Page_76]Insurance

13. [bookmark: _Ref350509574][bookmark: _Ref361135238][bookmark: _Toc303949961][bookmark: _Toc303950728][bookmark: _Toc303951508][bookmark: _Toc304135591][bookmark: _Ref348698038][bookmark: _Ref284337426]Subject to Clauses 14.2 and 14.3 of this Schedule 2 and unless otherwise confirmed in writing by the Authority, as a minimum level of protection, the Supplier shall put in place and/or maintain in force at its own cost with a reputable commercial insurer, insurance arrangements in respect of employer’s liability, public liability and product liability in accordance with Good Industry Practice with the minimum cover per claim of the greater of five million pounds (£5,000,000) or any sum as required by Law unless otherwise agreed with the Authority in writing. These requirements shall not apply to the extent that the Supplier is a member and maintains membership of each of the indemnity schemes run by the NHS Litigation Authority.

13. [bookmark: _Ref350507834][bookmark: _Toc303949966][bookmark: _Toc303950733][bookmark: _Toc303951513][bookmark: _Toc304135596]Without limitation to any insurance arrangements as required by Law, the Supplier shall put in place and/or maintain the different types and/or levels of indemnity arrangements explicitly required by the Authority, if specified in the Key Provisions. 

13. [bookmark: _Ref350509504]Provided that the Supplier maintains all indemnity arrangements required by Law, the Supplier may self insure in order to meet other relevant requirements referred to at Clauses 14.1 and 14.2 of this Schedule 2 on condition that such self insurance arrangements offer the appropriate levels of protection and are approved by the Authority in writing prior to the Commencement Date. 

13. [bookmark: _Toc303949967][bookmark: _Toc303950734][bookmark: _Toc303951514][bookmark: _Toc304135597]The amount of any indemnity cover and/or self insurance arrangements shall not relieve the Supplier of any liabilities under this Contract. It shall be the responsibility of the Supplier to determine the amount of indemnity and/or self insurance cover that will be adequate to enable it to satisfy its potential liabilities under this Contract. Accordingly, the Supplier shall be liable to make good any deficiency if the proceeds of any indemnity cover and/or self insurance arrangement is insufficient to cover the settlement of any claim.

13. [bookmark: _Toc303949968][bookmark: _Toc303950735][bookmark: _Toc303951515][bookmark: _Toc304135598]The Supplier warrants that it shall not take any action or fail to take any reasonable action or (in so far as it is reasonable and within its power) permit or allow others to take or fail to take any action, as a result of which its insurance cover may be rendered void, voidable, unenforceable, or be suspended or impaired in whole or in part, or which may otherwise render any sum paid out under such insurances repayable in whole or in part.

13.5 [bookmark: _Toc303949969][bookmark: _Toc303950736][bookmark: _Toc303951516][bookmark: _Toc304135599]The Supplier shall from time to time and in any event within five (5) Business Days of written demand provide documentary evidence to the Authority that insurance arrangements taken out by the Supplier pursuant to Clause 14 of this Schedule 2 and the Key Provisions are fully maintained and that any premiums on them and/or contributions in respect of them (if any) are fully paid.

13.6 [bookmark: _Toc303949970][bookmark: _Toc303950737][bookmark: _Toc303951517][bookmark: _Toc304135600]Upon the expiry or earlier termination of this Contract, the Supplier shall ensure that any ongoing liability it has or may have arising out of this Contract shall continue to be the subject of appropriate indemnity arrangements for the period of twenty one (21) years from termination or expiry of this Contract or until such earlier date as that liability may reasonably be considered to have ceased to exist.

14 [bookmark: _Toc290398303][bookmark: _Toc312422917][bookmark: _Ref323651239][bookmark: _Ref350762021][bookmark: _Ref283300380][bookmark: Page_77]Term and termination

14. [bookmark: _Toc303949971][bookmark: _Toc303950738][bookmark: _Toc303951518][bookmark: _Toc304135601]This Contract shall commence on the Commencement Date and, unless terminated 
earlier in accordance with the terms of this Contract or the general law, shall continue until the end of the Term.  

14.1 [bookmark: _Toc303949972][bookmark: _Toc303950739][bookmark: _Toc303951519][bookmark: _Toc304135602][bookmark: _Ref313009768][bookmark: _Ref318790784][bookmark: _Ref261971971][bookmark: _Toc303949973][bookmark: _Toc303950740][bookmark: _Toc303951520][bookmark: _Toc304135603]The Authority shall be entitled to extend the Term on one or more occasions by giving the Supplier written notice no less than three (3) months prior to the date on which this Contract would otherwise have expired, provided that the duration of this Contract shall be no longer than the total term specified in the Key Provisions. 

14.2 [bookmark: _Ref348702851][bookmark: _Ref323826028]In the case of a breach of any of the terms of this Contract by either Party that is capable of remedy (including, without limitation any breach of any KPI and any failure to pay any sums due under this Contract), the non-breaching Party shall, without prejudice to its other rights and remedies under this Contract, issue notice of the breach and allow the Party in breach the opportunity to remedy such breach in the first instance via a remedial proposal put forward by the Party in breach (“Remedial Proposal”) before exercising any right to terminate this Contract in accordance with Clause 15.4.1(ii) of this Schedule 2. Such Remedial Proposal must be agreed with the non-breaching Party (such agreement not to be unreasonably withheld or delayed) and must be implemented by the Party in breach in accordance with the timescales referred to in the agreed Remedial Proposal. Once agreed, any changes to a Remedial Proposal must be approved by the Parties in writing. Any failure by the Party in breach to:

14.2.1 put forward and agree a Remedial Proposal with the non-breaching Party in relation to the relevant default or breach within a period of ten (10) Business Days (or such other period as the non-breaching Party may agree in writing) from written notification of the relevant default or breach from the non-breaching Party; 

14.2.2 comply with such Remedial Proposal (including, without limitation, as to its timescales for implementation, which shall be thirty (30) days unless otherwise agreed between the Parties); and/or

14.2.3 remedy the default or breach notwithstanding the implementation of such Remedial Proposal in accordance with the agreed timescales for implementation, 

shall be deemed, for the purposes of Clause 15.4.1(ii) of this Schedule 2, a material breach of this Contract by the Party in breach not remedied in accordance with an agreed Remedial Proposal.  

14.3 Either Party may terminate this Contract forthwith by notice in writing to the other Party if such other Party: 

14.3.1 [bookmark: _Ref348944334][bookmark: _Ref261360696][bookmark: _Toc303949975][bookmark: _Toc303950742][bookmark: _Toc303951522][bookmark: _Toc304135605]commits a material breach of any of the terms of this Contract which is: 

[bookmark: _Ref350349470]not capable of remedy; or 

[bookmark: _Ref348701892]in the case of a breach capable of remedy, which is not remedied in accordance with a Remedial Proposal; or

14.3.2 [bookmark: _Ref350351187]has been served with at least two (2) previous breach notices as a result of any material breaches which are capable of remedy within any twelve (12) month rolling period whether or not the Party in breach has remedied the breach in accordance with a Remedial Proposal.  The twelve (12) months rolling period is the twelve (12) months immediately preceding the date of the third breach notice.

14.4 [bookmark: _Toc303949976][bookmark: _Toc303950743][bookmark: _Toc303951523][bookmark: _Toc304135606]The Authority may terminate this Contract forthwith by notice in writing to the Supplier if:

14.4.1 [bookmark: _Ref261972244][bookmark: _Toc303949977][bookmark: _Toc303950744][bookmark: _Toc303951524][bookmark: _Toc304135607]the Supplier, or any third party guaranteeing the obligations of the Supplier under this Contract, ceases or threatens to cease carrying on its business; suspends making payments on any of its debts or announces an intention to do so; is, or is deemed for the purposes of any Law to be, unable to pay its debts as they fall due or insolvent; enters into or proposes any composition, assignment or arrangement with its creditors generally; takes any step or suffers any step to be taken in relation to its winding-up, dissolution, administration (whether out of court or otherwise) or reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) otherwise than as part of, and exclusively for the purpose of, a bona fide reconstruction or amalgamation; has a liquidator, trustee in bankruptcy, judicial custodian, compulsory manager, receiver, administrative receiver, administrator or similar officer appointed (in each case, whether out of court or otherwise) in respect of it or any of its assets; has any security over any of its assets enforced; or any analogous procedure or step is taken in any jurisdiction; 

14.4.2 [bookmark: _Ref264538114][bookmark: _Toc303949978][bookmark: _Toc303950745][bookmark: _Toc303951525][bookmark: _Toc304135608]the Supplier undergoes a change of control within the meaning of sections 450 and 451 of the Corporation Tax Act 2010 (other than for an intra-group change of control) without the prior written consent of the Authority and the Authority shall be entitled to withhold such consent if, in the reasonable opinion of the Authority, the proposed change of control will have a material impact on the performance of this Contract or the reputation of the Authority; 

14.4.3 [bookmark: _Ref348944403]the Supplier purports to assign, subcontract, novate, create a trust in or otherwise transfer or dispose of this Contract in breach of Clause 28.1 of this Schedule 2; 

14.4.4 [bookmark: _Ref264538144][bookmark: _Toc303949981][bookmark: _Toc303950748][bookmark: _Toc303951528][bookmark: _Toc304135611]pursuant to and in accordance with the Key Provisions and Clauses 15.6, 23.8; 25.2; 25.4 and 29.2 of this Schedule 2; or 

14.4.5 the warranty given by the Supplier pursuant to Clause 10.7 of this Schedule 2 is materially untrue, the Supplier commits a material breach of its obligation to notify the Authority of any Occasion of Tax Non-Compliance as required by Clause 10.7 of this Schedule 2, or the Supplier fails to provide details of proposed mitigating factors as required by Clause 10.7 of this Schedule 2 that in the reasonable opinion of the Authority are acceptable.

14.5 [bookmark: _Ref318803153][bookmark: _Ref358216592][bookmark: _Ref261972026][bookmark: _Ref262546102][bookmark: _Toc303949982][bookmark: _Toc303950749][bookmark: _Toc303951529][bookmark: _Toc304135612][bookmark: _Ref318802643]If the Authority, acting reasonably, has good cause to believe that there has been a material deterioration in the financial circumstances of the Supplier and/or any third party guaranteeing the obligations of the Supplier under this Contract and/or any material subcontractor of the Supplier when compared to any information provided to and/or assessed by the Authority as part of any procurement process or other due diligence leading to the award of this Contract to the Supplier or the entering into a subcontract by the Supplier, the following process shall apply: 

14.5.1 [bookmark: _Ref350349724]the Authority may (but shall not be obliged to) give notice to the Supplier requesting adequate financial or other security and/or assurances for due performance of its material obligations under this Contract on such reasonable and proportionate terms as the Authority may require within a reasonable time period as specified in such notice;  

14.5.2 [bookmark: _Ref358041070]a failure or refusal by the Supplier to provide the financial or other security and/or assurances requested in accordance with Clause 15.6 of this Schedule 2 in accordance with any reasonable timescales specified in any such notice issued by the Authority shall be deemed a breach of this Contract by the Supplier and shall be referred to and resolved in accordance with the Dispute Resolution Procedure; and 

14.5.3 a failure to resolve such breach in accordance with such Dispute Resolution Procedure by the end of the escalation stage of such process (as set out in Clause 22.3 of this Schedule 2) shall entitle, but shall not compel, the Authority to terminate this Contract in accordance with Clause 15.4.1(i) of this Schedule 2. 

In order that the Authority may act reasonably in exercising its discretion in accordance with Clause 15.6 of this Schedule 2, the Supplier shall provide the Authority with such reasonable and proportionate up-to-date financial or other information relating to the Supplier or any relevant third party entity upon request.

14.6 [bookmark: _Ref349139969]If the Authority novates this Contract to any body that is not a Contracting Authority, from the effective date of such novation, the rights of the Authority to terminate this Contract in accordance with Clause 15.5.1 to Clause 15.5.3 of this Schedule 2 shall be deemed mutual termination rights and the Supplier may terminate this Contract forthwith by notice in writing to the entity assuming the position of the Authority if any of the circumstances referred to in such Clauses apply to the entity assuming the position of the Authority. 

15 [bookmark: _Ref286220455][bookmark: _Toc290398304][bookmark: _Toc312422918][bookmark: _Ref350762041][bookmark: Page_79]Consequences of expiry or earlier termination of this Contract

15.1 [bookmark: _Ref286064836][bookmark: _Toc303949983][bookmark: _Toc303950750][bookmark: _Toc303951530][bookmark: _Toc304135613]Upon expiry or earlier termination of this Contract, the Authority agrees to pay the Supplier for the Goods which have been supplied by the Supplier and accepted by the Authority in accordance with this Contract prior to expiry or earlier termination of this Contract.

15.2 [bookmark: _Toc303949987][bookmark: _Toc303950754][bookmark: _Toc303951534][bookmark: _Toc304135617]The Supplier shall cooperate fully with the Authority or, as the case may be, any replacement supplier during any re-procurement and handover period prior to and following the expiry or earlier termination of this Contract.  This cooperation shall extend to providing access to all information relevant to the operation of this Contract, as reasonably required by the Authority to achieve a fair and transparent re-procurement and/or an effective transition without disruption to routine operational requirements.

15.3 [bookmark: _Toc303949989][bookmark: _Toc303950756][bookmark: _Toc303951536][bookmark: _Toc304135619]The expiry or earlier termination of this Contract for whatever reason shall not affect any rights or obligations of either Party which accrued prior to such expiry or earlier termination.

15.4 [bookmark: _Toc303949990][bookmark: _Toc303950757][bookmark: _Toc303951537][bookmark: _Toc304135620]The expiry or earlier termination of this Contract shall not affect any obligations which expressly or by implication are intended to come into or continue in force on or after such expiry or earlier termination. 

16 [bookmark: Page_80][bookmark: _Ref323651260][bookmark: _Ref350762053]Packaging, identification and end of use

16. [bookmark: _Ref323552119][bookmark: _Ref327441810]The Supplier shall comply with all obligations imposed on it by Law relevant to the Goods in relation to packaging, identification, and obligations following end of use by the Authority.

16. [bookmark: _Ref286134484][bookmark: _Toc303949993][bookmark: _Toc303950760][bookmark: _Toc303951540][bookmark: _Toc304135623]Unless otherwise specified in the Specification and Tender Response Document or otherwise agreed with the Authority in writing, the Goods shall be securely packed in trade packages of a type normally used by the Supplier for commercial deliveries of the same or similar goods either in retail or in bulk quantities within the United Kingdom.

16. Unless otherwise (a) specified in the Specification and Tender Response Document; (b) agreed with the Authority in writing; or (c) required to comply with any regulatory requirements, the following details shall be shown on the outside of every package:

16.2.1 a description of the Goods which shall include, without limitation, the weight of the Goods where available and any order number allocated to the Goods by the Authority and/or the Supplier;

16.2.2 the quantity in the package where available;

16.2.3 any special directions for storage;

16.2.4 the expiry date of the contents where applicable;

16.2.5 the batch number; and

16.2.6 the name and address of the manufacturer of the Goods and the Supplier.

16. All Goods that customarily bear any mark, tab, brand, label, serial numbers or other device indicating place of origin, inspection by any government or other body or standard of quality must be delivered with all the said marks, tabs, brands, labels, serial numbers or other devices intact.  Without prejudice to the generality of the foregoing, the Supplier shall label all Goods supplied to the Authority, and the packaging of such Goods, to highlight environmental and safety information as required by applicable Law. 

16. [bookmark: _Ref327441858][bookmark: _Ref282592582]Unless otherwise set out in the Specification and Tender Response Document or agreed with the Authority in writing, the Supplier shall collect without charge any returnable containers (including pallets) within twenty one (21) days of the date of the relevant delivery. Empty containers not so removed may be returned by the Authority at the Supplier’s expense or otherwise disposed of at the Authority’s discretion.  The Supplier shall credit the Authority in full for any containers for which the Authority has been charged upon their collection or return.

17 [bookmark: _Ref350762064][bookmark: Page_84]Coding requirements 

17. [bookmark: _Ref351446115]Unless otherwise confirmed and/or agreed by the Authority in writing and subject to Clause 18.2 of this Schedule 2, the Supplier shall ensure comprehensive product information relating to each category of the Goods shall be placed by the Supplier into a GS1 certified data pool within the following timescales: 

17.0.1 prior to or on the Commencement Date, in relation to all categories of Goods to be provided as part of the Contract as at the Commencement Date; or

17.0.2 where further categories of Goods are to be supplied in accordance with Clause 21 of this Schedule 2, prior to or on the date of implementation of any such variation. 

17. [bookmark: _Ref351445970]Where it is not practical for whatever reason for the Supplier to comply with its obligations under Clause 18.1 of this Schedule 2 within the timescales stated and the Authority requires compliance with such coding requirements, the Supplier shall provide an implementation plan and timetable that sets out how the Supplier shall achieve such compliance by an alternative timescale. This implementation plan and timetable must be submitted by the Supplier for agreement by the Authority prior to the first delivery of the relevant Goods under the Contract (such agreement not to be unreasonably withheld or delayed). Any failure by the Parties to agree such a timetable and plan shall be referred to and resolved in accordance with the Dispute Resolution Procedure. Once a timetable and plan have been agreed by the Authority, the Supplier shall comply with such timetable and plan as a condition of this Contract. 

17. Once product information relating to Goods is placed by the Supplier into a GS1 certified data pool, the Supplier shall, during the Term, keep such information updated with any changes to the product data relating to the Goods.  

18 [bookmark: _Ref351444816]Sustainable development

The Supplier shall comply in all material respects with applicable environmental and social Law requirements in force from time to time in relation to the Goods. Where the provisions of any such Law are implemented by the use of voluntary agreements, the Supplier shall comply with such agreements as if they were incorporated into English law subject to those voluntary agreements being cited in the Specification and Tender Response Document. Without prejudice to the generality of the foregoing, the Supplier shall:

18.1.1 [bookmark: _Ref351039220]comply with all Policies and/or procedures and requirements set out in the Specification and Tender Response Document in relation to any stated environmental and social requirements, characteristics and impacts of the Goods and the Supplier’s supply chain; 

18.1.2 [bookmark: _Ref351039484]maintain relevant policy statements documenting the Supplier’s significant social and environmental aspects as relevant to the Goods being supplied and as proportionate to the nature and scale of the Supplier’s business operations; and

18.1.3 maintain plans and procedures that support the commitments made as part of the Supplier’s significant social and environmental policies, as referred to at Clause 19.1.2 of this Schedule 2.

The Supplier shall meet reasonable requests by the Authority for information evidencing the Supplier’s compliance with the provisions of Clause 19 of this Schedule 2.

19 [bookmark: _Ref349142583][bookmark: _Toc290398309][bookmark: _Toc312422923][bookmark: _Ref323652042][bookmark: _Ref286068227]Electronic product information

[bookmark: _Ref536853302]Where requested by the Authority, the Supplier shall provide the Authority the Product Information in such manner and upon such media as agreed between the Supplier and the Authority from time to time for the sole use by the Authority. 

The Supplier warrants that the Product Information is complete and accurate as at the date upon which it is delivered to the Authority and that the Product Information shall not contain any data or statement which gives rise to any liability on the part of the Authority following publication of the same in accordance with Clause 20 of this Schedule 2.

If the Product Information ceases to be complete and accurate, the Supplier shall promptly notify the Authority in writing of any modification or addition to or any inaccuracy or omission in the Product Information.

[bookmark: _Ref536854671]The Supplier grants the Authority a perpetual, non-exclusive, royalty free licence to use and exploit the Product Information and any Intellectual Property Rights in the Product Information for the purpose of illustrating the range of goods and services (including, without limitation, the Goods) available pursuant to the Authority’s contracts from time to time. Subject to Clause 20.5 of this Schedule 2, no obligation to illustrate or advertise the Product Information is imposed on the Authority, as a consequence of the licence conferred by this Clause 20.4 of this Schedule 2. 

[bookmark: _Ref350941205]The Authority may reproduce for its sole use the Product Information provided by the Supplier in the Authority's product catalogue from time to time which may be made available on any NHS communications networks in electronic format and/or made available on the Authority's external website and/or made available on other digital media from time to time.

[bookmark: _Ref349143653]Before any publication of the Product Information (electronic or otherwise) is made by the Authority, the Authority will submit a copy of the relevant sections of the Authority's product catalogue to the Supplier for approval, such approval not to be unreasonably withheld or delayed. For the avoidance of doubt the Supplier shall have no right to compel the Authority to exhibit the Product Information in any product catalogue as a result of the approval given by it pursuant to this Clause 20.6 of this Schedule 2 or otherwise under the terms of this Contract.

If requested in writing by the Authority, and to the extent not already agreed as part of the Specification and Tender Response Document, the Supplier and the Authority shall discuss and seek to agree in good faith arrangements to use any Electronic Trading System.

20 [bookmark: _Ref350762083][bookmark: Page_92]Change management

20. [bookmark: _Toc303950080][bookmark: _Toc303950847][bookmark: _Toc303951627][bookmark: _Toc304135710]The Supplier acknowledges to the Authority that the Authority’s requirements for the Goods may change during the Term and the Supplier shall not unreasonably withhold or delay its consent to any reasonable variation or addition to the Specification and Tender Response Document, as may be requested by the Authority from time to time.

20. [bookmark: _Toc303950081][bookmark: _Toc303950848][bookmark: _Toc303951628][bookmark: _Toc304135711]Any change to the Goods or other variation to this Contract shall only be binding once it has been agreed in writing and signed by an authorised representative of both Parties. 

21 [bookmark: _Ref286071345][bookmark: _Toc290398310][bookmark: _Toc312422924][bookmark: Page_93]Dispute resolution

21. [bookmark: _Toc303950082][bookmark: _Toc303950849][bookmark: _Toc303951629][bookmark: _Toc304135712][bookmark: _Ref282592203]During any dispute, including a dispute as to the validity of this Contract, it is agreed that the Supplier shall continue its performance of the provisions of the Contract (unless the Authority requests in writing that the Supplier does not do so).

21. [bookmark: _Toc303950083][bookmark: _Toc303950850][bookmark: _Toc303951630][bookmark: _Toc304135713]In the case of a dispute arising out of or in connection with this Contract the Supplier and the Authority shall make every reasonable effort to communicate and cooperate with each other with a view to resolving the dispute and follow the procedure set out in Clause 22.3 of this Schedule 2 before commencing court proceedings.

21. [bookmark: _Ref318786728][bookmark: _Ref361134598][bookmark: _Ref286215090][bookmark: _Toc303950085][bookmark: _Toc303950852][bookmark: _Toc303951632][bookmark: _Toc304135715]If any dispute arises out of the Contract either Party may serve a notice on the other Party to commence formal resolution of the dispute.  Level 1 of the management levels of the dispute as set out in Clause 5 of the Key Provisions will commence on the date of service of the dispute notice. Respective representatives, as set out in Clause 5 of the Key Provisions, shall have five (5) Business Days at each level to resolve the dispute before escalating the matter to the next level as appropriate. 

21. If the procedure set out in Clause 22.3 of this Schedule 2 above fails to resolve such dispute, the Parties will attempt to settle it by mediation either: (a) with the Centre for Effective Dispute Resolution (“CEDR”); or (b) if agreed in writing by the Parties, with any other alternative mediation organisation, using the respective model procedures of CEDR or such other mediation organisation.  

21. To initiate mediation a Party shall:

21.4.1 [bookmark: _Ref351372670]give notice in writing (“Mediation Notice”) to the other Party requesting mediation of the dispute; and 

21.4.2 send a copy of the Mediation Notice to CEDR or an equivalent mediation organisation as agreed by the Parties asking them to nominate a mediator if the Parties are not able to agree such appointment by negotiation.  

21. Neither Party may issue a Mediation Notice until the process set out in Clause 22.3 of this Schedule 2 has been exhausted. 

21. The mediation shall commence within twenty eight (28) days of the Mediation Notice being served.  Neither Party will terminate such mediation until each Party has made its opening presentation and the mediator has met each Party separately for at least one hour or one Party has failed to participate in the mediation process.  Neither Party will commence legal proceedings against the other until thirty (30) days after such mediation of the dispute in question has failed to resolve the dispute.  The Authority and the Supplier will cooperate with any person appointed as mediator providing them with such information and other assistance as they shall require and will pay their costs, as they shall determine or in the absence of such determination such costs will be shared equally.

21. [bookmark: _Toc303950086][bookmark: _Toc303950853][bookmark: _Toc303951633][bookmark: _Toc304135716]Nothing in this Contract shall prevent:

21.7.1 [bookmark: _Toc303950087][bookmark: _Toc303950854][bookmark: _Toc303951634][bookmark: _Toc304135717]the Authority taking action in any court in relation to any death or personal injury arising or allegedly arising in connection with supply of the Goods; or 

21.7.2 [bookmark: _Toc303950088][bookmark: _Toc303950855][bookmark: _Toc303951635][bookmark: _Toc304135718]either Party seeking from any court any interim or provisional relief that may be necessary to protect the rights or property of that Party or that relates to the safety of patients or the security of Confidential Information, pending resolution of the relevant dispute in accordance with the CEDR or other mediation organisation procedure.

21.8 [bookmark: _Toc303950089][bookmark: _Toc303950856][bookmark: _Toc303951636][bookmark: _Toc304135719]Clause 22 of this Schedule 2 shall survive the expiry of or earlier termination of this Contract for any reason.

22 [bookmark: _Toc290398311][bookmark: _Toc312422925][bookmark: _Ref318722987][bookmark: _Ref318723056][bookmark: _Ref323652367][bookmark: Page_94]Force majeure

22. [bookmark: _Toc303950090][bookmark: _Toc303950857][bookmark: _Toc303951637][bookmark: _Toc304135720]Subject to Clause 23.2 of this Schedule 2 neither Party shall be liable to the other for any failure to perform all or any of its obligations under this Contract nor liable to the other Party for any loss or damage arising out of the failure to perform its obligations to the extent only that such performance is rendered impossible by a Force Majeure Event. 

22.1 [bookmark: _Ref261972953][bookmark: _Toc303950091][bookmark: _Toc303950858][bookmark: _Toc303951638][bookmark: _Toc304135721]The Supplier shall only be entitled to rely on a Force Majeure Event and the relief set out in Clause 23 of this Schedule 2 and will not be considered to be in default or liable for breach of any obligations under this Contract if:

22.1.1 [bookmark: _Toc303950092][bookmark: _Toc303950859][bookmark: _Toc303951639][bookmark: _Toc304135722]the Supplier has fulfilled its obligations pursuant to Clause 6 of this Schedule 2; 

22.1.2 [bookmark: _Toc303950093][bookmark: _Toc303950860][bookmark: _Toc303951640][bookmark: _Toc304135723]the Force Majeure Event does not arise directly or indirectly as a result of any wilful or negligent act or default of the Supplier; and

22.1.3 the Supplier has complied with the procedural requirements set out in Clause 23 of this Schedule 2. 

22.2 [bookmark: _Toc303950094][bookmark: _Toc303950861][bookmark: _Toc303951641][bookmark: _Toc304135724]Where a Party is (or claims to be) affected by a Force Majeure Event it shall use reasonable endeavours to mitigate the consequences of such a Force Majeure Event upon the performance of its obligations under this Contract and to resume the performance of its obligations affected by the Force Majeure Event as soon as practicable.

22.3 [bookmark: _Toc303950095][bookmark: _Toc303950862][bookmark: _Toc303951642][bookmark: _Toc304135725]Where the Force Majeure Event affects the Supplier’s ability to perform part of its obligations under the Contract the Supplier shall fulfil all such contractual obligations that are not so affected and shall not be relieved from its liability to do so.

22.4 [bookmark: _Toc303950096][bookmark: _Toc303950863][bookmark: _Toc303951643][bookmark: _Toc304135726]If either Party is prevented or delayed in the performance of its obligations under this Contract by a Force Majeure Event, that Party shall as soon as reasonably practicable serve notice in writing on the other Party specifying the nature and extent of the circumstances giving rise to its failure to perform or any anticipated delay in performance of its obligations.

22.5 [bookmark: _Toc303950097][bookmark: _Toc303950864][bookmark: _Toc303951644][bookmark: _Toc304135727]Subject to service of such notice, the Party affected by such circumstances shall have no liability for its failure to perform or for any delay in performance of its obligations affected by the Force Majeure Event only for so long as such circumstances continue and for such time after they cease as is necessary for that Party, using its best endeavours, to recommence its affected operations in order for it to perform its obligations.

22.6 [bookmark: _Ref286134971][bookmark: _Toc303950098][bookmark: _Toc303950865][bookmark: _Toc303951645][bookmark: _Toc304135728]The Party claiming relief shall notify the other in writing as soon as the consequences of the Force Majeure Event have ceased and of when performance of its affected obligations can be resumed.

22.7 [bookmark: _Ref352787746][bookmark: _Ref286163184][bookmark: _Toc303950099][bookmark: _Toc303950866][bookmark: _Toc303951646][bookmark: _Toc304135729]If the Supplier is prevented from performance of its obligations as a result of a Force Majeure Event, the Authority may at any time if the Force Majeure Event subsists for thirty (30) days or more, terminate this Contract on service of written notice on the Supplier. 

22.8 Following such termination in accordance with Clause 23.8 of this Schedule 2 and subject to Clause 23.10 of this Schedule 2, neither Party shall have any liability to the other.

22.9 [bookmark: _Ref352787474] Any rights and liabilities of either Party which have accrued prior to such termination in accordance with Clause 23.8 of this Schedule 2 shall continue in full force and effect unless otherwise specified in this Contract.

23 [bookmark: _Ref260055410][bookmark: _Toc262044424][bookmark: _Toc290398312][bookmark: _Toc312422926][bookmark: _Toc283979124][bookmark: Page_95]Records retention and right of audit 

23. [bookmark: _Toc303950100][bookmark: _Toc303950867][bookmark: _Toc303951647][bookmark: _Toc304135730][bookmark: _Ref318723263]Subject to any statutory requirement and Clause 24.2 of this Schedule 2, the Supplier shall keep secure and maintain for the Term and six (6) years afterwards, or such longer period as may be agreed between the Parties, full and accurate records of all matters relating to this Contract. 

23. [bookmark: _Ref318723425]Where any records could be relevant to a claim for personal injury such records shall be kept secure and maintained for a period of twenty one (21) years from the date of expiry or earlier termination of this Contract.  

23.2 [bookmark: _Toc303950105][bookmark: _Toc303950872][bookmark: _Toc303951652][bookmark: _Toc304135735][bookmark: _Toc303950101][bookmark: _Toc303950868][bookmark: _Toc303951648][bookmark: _Toc304135731]The Authority shall have the right to audit the Supplier’s compliance with this Contract.  The Supplier shall permit or procure permission for the Authority or its authorised representative during normal business hours having given advance written notice of no less than five (5) Business Days, access to any premises and facilities, books and records reasonably required to audit the Supplier’s compliance with its obligations under this Contract. 

23.3 [bookmark: _Toc303950106][bookmark: _Toc303950873][bookmark: _Toc303951653][bookmark: _Toc304135736]Should the Supplier subcontract any of its obligations under this Contract, the Authority shall have the right to audit and inspect such third party.  The Supplier shall procure permission for the Authority or its authorised representative during normal business hours no more than once in any twelve (12) months, having given advance written notice of no less than five (5) Business Days, access to any premises and facilities, books and records used in the performance of the Supplier’s obligations under this Contract that are subcontracted to such third party.  The Supplier shall cooperate with such audit and inspection and accompany the Authority or its authorised representative if requested.

23.4 The Supplier shall grant to the Authority or its authorised representative, such access to those records as they may reasonably require in order to check the Supplier’s compliance with this Contract for the purposes of:

23.4.1 [bookmark: _Toc303950102][bookmark: _Toc303950869][bookmark: _Toc303951649][bookmark: _Toc304135732]the examination and certification of the Authority’s  accounts; or

23.4.2 [bookmark: _Toc303950103][bookmark: _Toc303950870][bookmark: _Toc303951650][bookmark: _Toc304135733]any examination pursuant to section 6(1) of the National Audit Act 1983 of the economic efficiency and effectiveness with which the Authority has used its resources.

23.5 [bookmark: _Toc303950104][bookmark: _Toc303950871][bookmark: _Toc303951651][bookmark: _Toc304135734]The Comptroller and Auditor General may examine such documents as they may reasonably require which are owned, held or otherwise within the control of the Supplier and may require the Supplier to provide such oral and/or written explanations as they consider necessary.  Clause 24 of this Schedule 2 does not constitute a requirement or agreement for the examination, certification or inspection of the accounts of the Supplier under section 6(3)(d) and 6(5) of the National Audit Act 1983.

23.6 The Supplier shall provide reasonable cooperation to the Authority, its representatives and any regulatory body in relation to any audit, review, investigation or enquiry carried out in relation to the subject matter of this Contract. 

23.7 The Supplier shall provide all reasonable information as may be reasonably requested by the Authority to evidence the Supplier’s compliance with the requirements of this Contract. 

24 [bookmark: _Toc290398313][bookmark: _Toc312422927][bookmark: _Ref323652391][bookmark: Page_96]Conflicts of interest and the prevention of fraud

24. [bookmark: _Toc303950107][bookmark: _Toc303950874][bookmark: _Toc303951654][bookmark: _Toc304135737]The Supplier shall take appropriate steps to ensure that neither the Supplier nor any Staff are placed in a position where, in the reasonable opinion of the Authority, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Authority under the provisions of this Contract.  The Supplier will disclose to the Authority full particulars of any such conflict of interest which may arise.

24.1 [bookmark: _Ref286068827][bookmark: _Toc303950108][bookmark: _Toc303950875][bookmark: _Toc303951655][bookmark: _Toc304135738]The Authority reserves the right to terminate this Contract immediately by notice in writing and/or to take such other steps it deems necessary where, in the reasonable opinion of the Authority, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Authority under the provisions of this Contract.  The actions of the Authority pursuant to this Clause 25.2 of this Schedule 2 shall not prejudice or affect any right of action or remedy which shall have accrued or shall subsequently accrue to the Authority.

24.2 [bookmark: _Ref286068886][bookmark: _Toc303950109][bookmark: _Toc303950876][bookmark: _Toc303951656][bookmark: _Toc304135739]The Supplier shall take all reasonable steps to prevent Fraud by Staff and the Supplier (including its owners, members and directors).  The Supplier shall notify the Authority immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur. 

24.3 [bookmark: _Ref286163234][bookmark: _Toc303950110][bookmark: _Toc303950877][bookmark: _Toc303951657][bookmark: _Toc304135740]If the Supplier or its Staff commits Fraud the Authority may terminate this Contract and recover from the Supplier the amount of any direct loss suffered by the Authority resulting from the termination.

25 [bookmark: Page_97][bookmark: _Ref318788437]Equality and human rights

25. [bookmark: _Ref286220495][bookmark: _Toc290398316][bookmark: _Toc312422930]The Supplier shall:

25.0.1 ensure that (a) it does not, whether as employer or as supplier of the Goods and any associated services, engage in any act or omission that would contravene the Equality Legislation, and (b) it complies with all its obligations as an employer or supplier of the Goods and any associated services as set out in the Equality Legislation and take reasonable endeavours to ensure its Staff do not unlawfully discriminate within the meaning of the Equality Legislation;

25.0.2 in the management of its affairs and the development of its equality and diversity policies, cooperate with the Authority in light of the Authority’s obligations to comply with its statutory equality duties whether under the Equality Act 2010 or otherwise.  The Supplier shall take such reasonable and proportionate steps as the Authority considers appropriate to promote equality and diversity, including race equality, equality of opportunity for disabled people, gender equality, and equality relating to religion and belief, sexual orientation and age; and

25.0.3 the Supplier shall impose on all its subcontractors and suppliers, obligations substantially similar to those imposed on the Supplier by Clause 26 of this Schedule 2. 

25. The Supplier shall meet reasonable requests by the Authority for information evidencing the Supplier’s compliance with the provisions of Clause 26 of this Schedule 2.

26 [bookmark: Page_99]Notice

26. [bookmark: _Toc303950129][bookmark: _Toc303950896][bookmark: _Toc303951676][bookmark: _Toc304135759]Any notice required to be given by either Party under this Contract shall be in writing quoting the date of the Contract and shall be delivered by hand or sent by prepaid first class recorded delivery or by email to the person referred to in the Key Provisions or such other person as one Party may inform the other Party in writing from time to time.

26.1 [bookmark: _Toc303950132][bookmark: _Toc303950899][bookmark: _Toc303951679][bookmark: _Toc304135762]A notice shall be treated as having been received:

26.1.1 [bookmark: _Toc303950133][bookmark: _Toc303950900][bookmark: _Toc303951680][bookmark: _Toc304135763]if delivered by hand within normal business hours when so delivered or, if delivered by hand outside normal business hours, at the next start of normal business hours; or

26.1.2 [bookmark: _Toc303950134][bookmark: _Toc303950901][bookmark: _Toc303951681][bookmark: _Toc304135764]if sent by first class recorded delivery mail on a normal Business Day, at 9.00 am on the second Business Day subsequent to the day of posting, or, if the notice was not posted on a Business Day, at 9.00 am on the third Business Day subsequent to the day of posting; or 

26.1.3 if sent by email, if sent within normal business hours when so sent or, if sent outside normal business hours, at the next start of normal business hours provided the sender has either received an electronic confirmation of delivery or has telephoned the recipient to inform the recipient that the email has been sent. 

27 [bookmark: _Toc290398317][bookmark: _Toc312422931][bookmark: _Ref323652439][bookmark: Page_100]Assignment, novation and subcontracting

27. [bookmark: _Ref286069904][bookmark: _Toc303950135][bookmark: _Toc303950902][bookmark: _Toc303951682][bookmark: _Toc304135765][bookmark: _Ref346139938][bookmark: _Ref260049342][bookmark: _Ref260049321]The Supplier shall not, except where Clause 28.2 of this Schedule 2 applies, assign, subcontract, novate, create a trust in, or in any other way dispose of the whole or any part of this Contract without the prior consent in writing of the Authority, such consent not to be unreasonably withheld or delayed.  If the Supplier subcontracts any of its obligations under this Contract, every act or omission of the subcontractor shall for the purposes of this Contract be deemed to be the act or omission of the Supplier and the Supplier shall be liable to the Authority as if such act or omission had been committed or omitted by the Supplier itself.

27. [bookmark: _Ref286069838][bookmark: _Toc303950136][bookmark: _Toc303950903][bookmark: _Toc303951683][bookmark: _Toc304135766]Notwithstanding Clause 28.1 of this Schedule 2, the Supplier may assign to a third party (“Assignee”) the right to receive payment of any sums due and owing to the Supplier under this Contract for which an invoice has been issued.  Any assignment under this Clause 28.2 of this Schedule 2 shall be subject to:

27.1.1 [bookmark: _Toc303950137][bookmark: _Toc303950904][bookmark: _Toc303951684][bookmark: _Toc304135767]the deduction of any sums in respect of which the Authority exercises its right of recovery under Clause 9.9 of this Schedule 2;

27.1.2 [bookmark: _Toc303950138][bookmark: _Toc303950905][bookmark: _Toc303951685][bookmark: _Toc304135768]all related rights of the Authority in relation to the recovery of sums due but unpaid;

27.1.3 [bookmark: _Toc303950139][bookmark: _Toc303950906][bookmark: _Toc303951686][bookmark: _Toc304135769]the Authority receiving notification of the assignment and the date upon which the assignment becomes effective together with the Assignee’s contact information and bank account details to which the Authority shall make payment;

27.1.4 [bookmark: _Toc303950140][bookmark: _Toc303950907][bookmark: _Toc303951687][bookmark: _Toc304135770]the provisions of Clause 9 of this Schedule 2 continuing to apply in all other respects after the assignment which shall not be amended without the prior written approval of the Authority; and

27.1.5 [bookmark: _Toc303950141][bookmark: _Toc303950908][bookmark: _Toc303951688][bookmark: _Toc304135771]payment to the Assignee being full and complete satisfaction of the Authority’s obligation to pay the relevant sums in accordance with this Contract.

27.2 [bookmark: _Toc303950142][bookmark: _Toc303950909][bookmark: _Toc303951689][bookmark: _Toc304135772]Any authority given by the Authority for the Supplier to subcontract any of its obligations under this Contract shall not impose any duty on the Authority to enquire as to the competency of any authorised subcontractor. The Supplier shall ensure that any authorised subcontractor has the appropriate capability and capacity to perform the relevant obligations and that the obligations carried out by such subcontractor are fully in accordance with this Contract.

27.3 [bookmark: _Toc303950143][bookmark: _Toc303950910][bookmark: _Toc303951690][bookmark: _Toc304135773]Where the Supplier enters into a subcontract in respect of any of its obligations under this Contract relating to the manufacture, supply, delivery or installation of or training in relation to the Goods, the Supplier shall include provisions in each such subcontract, unless otherwise agreed with the Authority in writing, which:

27.3.1 contain at least equivalent obligations as set out in this Contract in relation to such manufacture, supply, delivery or installation of or training in relation to the Goods to the extent relevant to such subcontracting;

27.3.2 contain at least equivalent obligations as set out in this Contract in respect of confidentiality, information security, data protection, Intellectual Property Rights, compliance with Law and Guidance and record keeping;

27.3.3 contain a prohibition on the subcontractor subcontracting, assigning or novating any of its rights or obligations under such subcontract without the prior written approval of the Authority (such approval not to be unreasonably withheld or delayed);

27.3.4 contain a right for the Authority to take an assignment or novation of the subcontract (or part of it) upon expiry or earlier termination of this Contract; and

27.3.5 require payment to be made of all sums due to the subcontractor from the Supplier within a specified period not exceeding thirty (30) days from receipt by the Supplier of a valid invoice. 

27.4 [bookmark: _Toc303950144][bookmark: _Toc303950911][bookmark: _Toc303951691][bookmark: _Toc304135774]Where the Authority pays the Supplier’s undisputed invoices earlier than thirty (30) days from receipt in accordance with any applicable government prompt payment targets, the Supplier shall use its reasonable endeavours to pay its relevant subcontractors within a comparable timeframe from receipt by the Supplier of such undisputed invoices from its subcontractors.  

27.5 The Authority shall upon written request have the right to review any subcontract entered into by the Supplier in respect of the provision of the Goods and the Supplier shall provide a certified copy of any subcontract within five (5) Business Days of the date of a written request from the Authority.  For the avoidance of doubt, the Supplier shall have the right to redact any confidential pricing information in relation to such copies of subcontracts.

27.6 The Authority may at any time transfer, assign, novate, subcontract or otherwise dispose of its rights and obligations under this Contract or any part of this Contract and the Supplier warrants that it will carry out all such reasonable further acts required to effect such transfer, assignment, novation, subcontracting or disposal. If the Authority novates this Contract to any body that is not a Contracting Authority, from the effective date of such novation, the party assuming the position of the Authority shall not further transfer, assign, novate, subcontract or otherwise dispose of its rights and obligations under this Contract or any part of this Contract without the prior written consent of the Supplier, such consent not to be unreasonably withheld or delayed by the Supplier. 

28 [bookmark: _Ref286071361][bookmark: _Toc290398320][bookmark: _Toc312422932][bookmark: Page_102]Prohibited Acts

28. [bookmark: _Toc303950147][bookmark: _Toc303950914][bookmark: _Toc303951694][bookmark: _Toc304135777]The Supplier warrants and represents that:

28.0.1 [bookmark: _Toc303950148][bookmark: _Toc303950915][bookmark: _Toc303951695][bookmark: _Toc304135778]it has not committed any offence under the Bribery Act 2010 or done any of the following (“Prohibited Acts”):

(i) [bookmark: _Toc303950149][bookmark: _Toc303950916][bookmark: _Toc303951696][bookmark: _Toc304135779]offered, given or agreed to give any officer or employee of the Authority any gift or consideration of any kind as an inducement or reward for doing or not doing or for having done or not having done any act in relation to the obtaining or performance of this or any other agreement with the Authority or for showing or not showing favour or disfavour to any person in relation to this or any other agreement with the Authority; or

(ii) [bookmark: _Toc303950150][bookmark: _Toc303950917][bookmark: _Toc303951697][bookmark: _Toc304135780]in connection with this Contract paid or agreed to pay any commission other than a payment, particulars of which (including the terms and conditions of the agreement for its payment) have been disclosed in writing to the Authority; and

28.0.2 [bookmark: _Toc303950151][bookmark: _Toc303950918][bookmark: _Toc303951698][bookmark: _Toc304135781]it has in place adequate procedures to prevent bribery and corruption, as contemplated by section 7 of the Bribery Act 2010.

28.1 [bookmark: _Ref286163261][bookmark: _Toc303950152][bookmark: _Toc303950919][bookmark: _Toc303951699][bookmark: _Toc304135782][bookmark: _Ref261972131]If the Supplier or its Staff (or anyone acting on its or their behalf) has done or does any of the Prohibited Acts or has committed or commits any offence under the Bribery Act 2010 with or without the knowledge of the Supplier in relation to this or any other agreement with the Authority:

28.1.1 [bookmark: _Ref286071312][bookmark: _Toc303950153][bookmark: _Toc303950920][bookmark: _Toc303951700][bookmark: _Toc304135783]the Authority shall be entitled:

(i) [bookmark: _Toc303950154][bookmark: _Toc303950921][bookmark: _Toc303951701][bookmark: _Toc304135784]to terminate this Contract and recover from the Supplier the amount of any loss resulting from the termination;

(ii) [bookmark: _Toc303950155][bookmark: _Toc303950922][bookmark: _Toc303951702][bookmark: _Toc304135785]to recover from the Supplier the amount or value of any gift, consideration or commission concerned; and

(iii) [bookmark: _Toc303950156][bookmark: _Toc303950923][bookmark: _Toc303951703][bookmark: _Toc304135786]to recover from the Supplier any other loss or expense sustained in consequence of the carrying out of the Prohibited Act or the commission of the offence under the Bribery Act 2010; 

28.1.2 [bookmark: _Toc303950157][bookmark: _Toc303950924][bookmark: _Toc303951704][bookmark: _Toc304135787]any termination under Clause 29.2.1 of this Schedule 2 shall be without prejudice to any right or remedy that has already accrued, or subsequently accrues, to the Authority; and

28.1.3 [bookmark: _Toc303950158][bookmark: _Toc303950925][bookmark: _Toc303951705][bookmark: _Toc304135788]notwithstanding Clause 22 of this Schedule 2, any dispute relating to:

(i) [bookmark: _Toc303950159][bookmark: _Toc303950926][bookmark: _Toc303951706][bookmark: _Toc304135789]the interpretation of Clause 29 of this Schedule 2; or

(ii) [bookmark: _Toc303950160][bookmark: _Toc303950927][bookmark: _Toc303951707][bookmark: _Toc304135790]the amount or value of any gift, consideration or commission,

shall be determined by the Authority, acting reasonably, and the decision shall be final and conclusive.

29 [bookmark: Page_103][bookmark: _Toc312422933][bookmark: _Ref323652486][bookmark: _Ref327442261]General

29. [bookmark: _Toc303950146][bookmark: _Toc303950913][bookmark: _Toc303951693][bookmark: _Toc304135776][bookmark: _Toc303950161][bookmark: _Toc303950928][bookmark: _Toc303951708][bookmark: _Toc304135791]Each of the Parties is independent of the other and nothing contained in this Contract shall be construed to imply that there is any relationship between the Parties of partnership or of principal/agent or of employer/employee nor are the Parties hereby engaging in a joint venture and accordingly neither of the Parties shall have any right or authority to act on behalf of the other nor to bind the other by agreement or otherwise, unless expressly permitted by the terms of this Contract.

29. Failure or delay by either Party to exercise an option or right conferred by this Contract shall not of itself constitute a waiver of such option or right.

29.2 [bookmark: _Toc303950162][bookmark: _Toc303950929][bookmark: _Toc303951709][bookmark: _Toc304135792][bookmark: _Toc303950163][bookmark: _Toc303950930][bookmark: _Toc303951710][bookmark: _Toc304135793]The delay or failure by either Party to insist upon the strict performance of any provision, term or condition of this Contract or to exercise any right or remedy consequent upon such breach shall not constitute a waiver of any such breach or any subsequent breach of such provision, term or condition.

29.3 [bookmark: _Toc303950164][bookmark: _Toc303950931][bookmark: _Toc303951711][bookmark: _Toc304135794]Any provision of this Contract which is held to be invalid or unenforceable in any jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or rendering unenforceable the remaining provisions of this Contract and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.

29.4 [bookmark: _Toc303950165][bookmark: _Toc303950932][bookmark: _Toc303951712][bookmark: _Toc304135795][bookmark: _Ref318701978]Each Party acknowledges and agrees that it has not relied on any representation, warranty or undertaking (whether written or oral) in relation to the subject matter of this Contract and therefore irrevocably and unconditionally waives any rights it may have to claim damages against the other Party for any misrepresentation or undertaking (whether made carelessly or not) or for breach of any warranty unless the representation, undertaking or warranty relied upon is set out in this Contract or unless such representation, undertaking or warranty was made fraudulently. 

29.5 [bookmark: _Ref341950805][bookmark: _Toc303950166][bookmark: _Toc303950933][bookmark: _Toc303951713][bookmark: _Toc304135796]Each Party shall bear its own expenses in relation to the preparation and execution of this Contract including all costs, legal fees and other expenses so incurred.

29.6 [bookmark: _Ref319065169][bookmark: _Toc303950167][bookmark: _Toc303950934][bookmark: _Toc303951714][bookmark: _Toc304135797]The rights and remedies provided in this Contract are cumulative and not exclusive of any rights or remedies provided by general law, or by any other contract or document.  In this Clause 30.7 of this Schedule 2, right includes any power, privilege, remedy, or proprietary or security interest. 

29.7 [bookmark: _Toc303950145][bookmark: _Toc303950912][bookmark: _Toc303951692][bookmark: _Toc304135775][bookmark: _Toc303950168][bookmark: _Toc303950935][bookmark: _Toc303951715][bookmark: _Toc304135798]A person who is not a party to this Contract shall have no right to enforce any terms of it which confer a benefit on such person.  No such person shall be entitled to object to or be required to consent to any amendment to the provisions of this Contract.

29.8 This Contract, any variation in writing signed by an authorised representative of each Party and any document referred to (explicitly or by implication) in this Contract or any variation to this Contract, contain the entire understanding between the Supplier and the Authority relating to the supply of the Goods to the exclusion of all previous agreements, confirmations and understandings and there are no promises, terms, conditions or obligations whether oral or written, express or implied other than those contained or referred to in this Contract.  Nothing in this Contract seeks to exclude either Party's liability for Fraud.

29.9 This Contract, and any dispute or claim arising out of or in connection with it or its subject matter (including any non-contractual claims), shall be governed by, and construed in accordance with, the laws of England and Wales.

29.10 [bookmark: _Toc303950169][bookmark: _Toc303950936][bookmark: _Toc303951716][bookmark: _Toc304135799]Subject to Clause 22 of this Schedule 2, the Parties irrevocably agree that the courts of England and Wales shall have non-exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Contract or its subject matter.

29.11 All written and oral communications and all written material referred to under this Contract shall be in English. 
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[bookmark: _Toc312422934][bookmark: _Ref347235111][bookmark: _Ref318701648]

Information Governance Provisions 

1. [bookmark: _Ref351042478]Confidentiality

In respect of any Confidential Information it may receive directly or indirectly from the other Party (“Discloser”) and subject always to the remainder of Clause 1 of this Schedule 3, each Party (“Recipient”) undertakes to keep secret and strictly confidential and shall not disclose any such Confidential Information to any third party without the Discloser’s prior written consent provided that:

30.1.1 the Recipient shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the Commencement Date;

30.1.2 the provisions of Clause 1 of this Schedule 3 shall not apply to any Confidential Information:

(i) which is in or enters the public domain other than by breach of this Contract or other act or omissions of the Recipient;

(ii) which is obtained from a third party who is lawfully authorised to disclose such information without any obligation of confidentiality;

(iii) which is authorised for disclosure by the prior written consent of the Discloser; 

(iv) which the Recipient can demonstrate was in its possession without any obligation of confidentiality prior to receipt of the Confidential Information from the Discloser; or

(v) which the Recipient is required to disclose purely to the extent to comply with the requirements of any relevant stock exchange. 

30.2 [bookmark: _Ref351073093]Nothing in Clause 1 of this Schedule 3 shall prevent the Recipient from disclosing Confidential Information where it is required to do so by judicial, administrative, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable Law, including the Freedom of Information Act 2000 (“FOIA”), Codes of Practice on Access to Government Information, on the Discharge of Public Authorities’ Functions or on the Management of Records (“Codes of Practice”) or the Environmental Information Regulations 2004 (“Environmental Regulations”).

30.3 [bookmark: _Ref390152570][bookmark: _Ref352160542]The Authority may disclose the Supplier’s Confidential Information:

30.3.1 on a confidential basis, to any Contracting Authority (the Parties agree that all Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Contracting Authority);

30.3.2 on a confidential basis, to any consultant, contractor or other person engaged by the Authority and/or the Contracting Authority receiving such information;

30.3.3 to any relevant party for the purpose of the examination and certification of the Authority’s accounts; 

30.3.4 to any relevant party for any examination pursuant to section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources; 

30.3.5 to Parliament and Parliamentary Committees or if required by any Parliamentary reporting requirements; or

30.3.6 on a confidential basis, to a proposed successor body in connection with any proposed or actual, assignment, novation or other disposal of rights, obligations, liabilities or property in connection with this Contract;  

and for the purposes of this Contract, references to disclosure "on a confidential basis" shall mean the Authority making clear the confidential nature of such information and that it must not be further disclosed except in accordance with Law or this Clause 1.3 of this Schedule 3. 

30.4 The Supplier may only disclose the Authority’s Confidential Information, and any other information provided to the Supplier by the Authority in relation to this Contract, to the Supplier’s Staff or professional advisors who are directly involved in the performance of or advising on the Supplier’s obligations under this Contract. The Supplier shall ensure that such Staff or professional advisors are aware of and shall comply with the obligations in Clause 1 of this Schedule 3 as to confidentiality and that all information, including Confidential Information, is held securely, protected against unauthorised use or loss and, at the Authority’s written discretion, destroyed securely or returned to the Authority when it is no longer required.  The Supplier shall not, and shall ensure that the Staff do not, use any of the Authority’s Confidential Information received otherwise than for the purposes of performing the Supplier’s obligations in this Contract. 

30.5 For the avoidance of doubt, save as required by Law or as otherwise set out in this Schedule 3, the Supplier shall not, without the prior written consent of the Authority (such consent not to be unreasonably withheld or delayed), announce that it has entered into this Contract and/or that it has been appointed as a Supplier to the Authority and/or make any other announcements about this Contract. 

30.6 Clause 1 of this Schedule 3 shall remain in force:

30.6.1 without limit in time in respect of Confidential Information which comprises Personal Data, Sensitive Personal Data or which relates to national security; and

30.6.2 for all other Confidential Information for a period of three (3) years after the expiry or earlier termination of this Contract unless otherwise agreed in writing by the Parties. 

31 [bookmark: _Ref351042762]Data protection

31.1 The Parties acknowledge their respective duties under Data Protection Legislation and shall give each other all reasonable assistance as appropriate or necessary to enable each other to comply with those duties.

31.2 Where the Supplier is Processing Personal Data under or in connection with this Contract, the Supplier must, in particular, but without limitation:

31.2.1 only Process such Personal Data as is necessary to perform its obligations under this Contract, and only in accordance with any instructions given by the Authority under this Contract;

31.2.2 put in place appropriate technical and organisational measures against any unauthorised or unlawful Processing of that Personal Data, and against the accidental loss or destruction of or damage to such Personal Data having regard to the specific requirements of Clause 2 of this Schedule 3, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data is affected by unauthorised or unlawful Processing or by its loss, damage or destruction;

31.2.3 take reasonable steps to ensure the reliability of Staff who will have access to Personal Data, and ensure that those Staff are aware of and trained in the policies and procedures identified in Clause 2 of this Schedule 3; and

31.2.4 not cause or allow Personal Data to be transferred outside the European Economic Area without the prior consent of the Authority.

31.3 The Supplier and the Authority shall ensure that Personal Data is safeguarded at all times in accordance with the Law, and this obligation will include (if transferred electronically) only transferring Personal Data (a) if essential, having regard to the purpose for which the transfer is conducted; and (b) that is encrypted in accordance with any international data encryption standards for healthcare, and as otherwise required by those standards applicable to the Authority under any Law and Guidance (this includes, data transferred over wireless or wired networks, held on laptops, CDs, memory sticks and tapes).

31.4 Where any Personal Data is Processed by any subcontractor of the Supplier in connection with this Contract, the Supplier shall procure that such subcontractor shall comply with the relevant obligations set out in Clause 2 of this Schedule 3, as if such subcontractor were the Supplier.   

31.5 [bookmark: _Ref352859568]The Supplier shall indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings whatsoever or howsoever arising from the Supplier’s unlawful or unauthorised Processing, destruction and/or damage to Personal Data in connection with this Contract.

Freedom of Information and Transparency 

31.6 The Parties acknowledge the duties of Contracting Authorities under the FOIA, Codes of Practice and Environmental Regulations and shall give each other all reasonable assistance as appropriate or necessary to enable compliance with those duties.

31.7 The Supplier shall assist and cooperate with the Authority to enable it to comply with its disclosure obligations under the FOIA, Codes of Practice and Environmental Regulations.  The Supplier agrees:

31.7.1 that this Contract and any recorded information held by the Supplier on the Authority’s behalf for the purposes of this Contract are subject to the obligations and commitments of the Authority under the FOIA, Codes of Practice and Environmental Regulations;

31.7.2 that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA, Codes of Practice and Environmental Regulations is a decision solely for the Authority;

31.7.3 that where the Supplier receives a request for information under the FOIA, Codes of Practice and Environmental Regulations and the Supplier itself is subject to the FOIA, Codes of Practice and Environmental Regulations it will liaise with the Authority as to the contents of any response before a response to a request is issued and will promptly (and in any event within two (2) Business Days) provide a copy of the request and any response to the Authority;

31.7.4 that where the Supplier receives a request for information under the FOIA, Codes of Practice and Environmental Regulations and the Supplier is not itself subject to the FOIA, Codes of Practice and Environmental Regulations, it will not respond to that request (unless directed to do so by the Authority) and will promptly (and in any event within two (2) Business Days) transfer the request to the Authority;

31.7.5 that the Authority, acting in accordance with the Codes of Practice issued and revised from time to time under both section 45 of FOIA, and regulation 16 of the Environmental Regulations, may disclose information concerning the Supplier and this Contract; and

31.7.6 to assist the Authority in responding to a request for information, by processing information or environmental information (as the same are defined in FOIA and the Environmental Regulations) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of FOIA, and providing copies of all information requested by the Authority within five (5) Business Days of that request and without charge.

31.8 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, Codes of Practice and Environmental Regulations, the content of this Contract is not Confidential Information.

31.9 [bookmark: _Ref352159234]Notwithstanding any other term of this Contract, the Supplier consents to the publication of this Contract in its entirety (including variations), subject only to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA, Codes of Practice and Environmental Regulations.

31.10 In preparing a copy of this Contract for publication under Clause 3.4 of this Schedule 3, the Authority may consult with the Supplier to inform decision making regarding any redactions but the final decision in relation to the redaction of information will be at the Authority’s absolute discretion.

31.11 The Supplier shall assist and cooperate with the Authority to enable the Authority to publish this Contract.

31.12 Where any information is held by any subcontractor of the Supplier in connection with this Contract, the Supplier shall procure that such subcontractor shall comply with the relevant obligations set out in Clause 3 of this Schedule 3, as if such subcontractor were the Supplier.   

Information Security

31.13 Without limitation to any other information governance requirements set out in this Schedule 3, the Supplier shall: 

31.13.1 notify the Authority forthwith of any information security breaches or near misses (including without limitation any potential or actual breaches of confidentiality or actual information security breaches) in line with the Authority’s information governance Policies; and 

31.13.2 fully cooperate with any audits or investigations relating to information security and any privacy impact assessments undertaken by the Authority and shall provide full information as may be reasonably requested by the Authority in relation to such audits, investigations and assessments.  





[bookmark: _Ref347235337]


Definitions and Interpretations



1. [bookmark: _Ref286220103][bookmark: _Toc290398290][bookmark: _Toc312422904][bookmark: Page_46]Definitions

32.1 [bookmark: _Toc303948961][bookmark: _Toc303949721][bookmark: _Toc303950488][bookmark: _Toc303951268][bookmark: _Toc304135351]In this Contract the following words shall have the following meanings unless the context requires otherwise: 



		“Authority”

		means the authority named on the form of Contract on the first page;



		“Authority Confirmation”

		means the written confirmation provided (or deemed to be provided) by the Authority that the Goods appear to have been correctly supplied, installed and commissioned ready for use;



		“Authority’s Obligations”

		means the Authority’s further obligations, if any, referred to in the Key Provisions; 



		“Business Continuity Event”

		[bookmark: _Toc303948966][bookmark: _Toc303949726][bookmark: _Toc303950493][bookmark: _Toc303951273][bookmark: _Toc304135356]means any event or issue that could impact on the operations of the Supplier and its ability to supply the Goods including an influenza pandemic and any Force Majeure Event;



		“Business Continuity Plan”

		[bookmark: _Toc303948967][bookmark: _Toc303949727][bookmark: _Toc303950494][bookmark: _Toc303951274][bookmark: _Toc304135357]means the Supplier’s business continuity plan which includes its plans for continuity of the supply of the Goods during a Business Continuity Event;



		“Business Day”

		[bookmark: _Toc303948968][bookmark: _Toc303949728][bookmark: _Toc303950495][bookmark: _Toc303951275][bookmark: _Toc304135358]means any day other than Saturday, Sunday, Christmas Day, Good Friday or a statutory bank holiday in England and Wales;



		“Codes of Practice”

		[bookmark: _Toc303948971][bookmark: _Toc303949731][bookmark: _Toc303950498][bookmark: _Toc303951278][bookmark: _Toc304135361]shall have the meaning given to the term in Clause 1.2 of Schedule 3; 



		“Commencement Date”

		[bookmark: _Toc303948972][bookmark: _Toc303949732][bookmark: _Toc303950499][bookmark: _Toc303951279][bookmark: _Toc304135362]means the date of this Contract;



		“Commercial Schedule”

		means the document set out at Schedule 6; 



		“Confidential Information”

		means information, data and material of any nature, which either Party may receive or obtain in connection with the conclusion and/or operation of the Contract including any procurement process which is:

(a)  Personal Data or Sensitive Personal Data including without limitation which relates to any patient or other service user or his or her treatment or clinical or care history; 

(b)  designated as confidential by either party or that ought reasonably to be considered as confidential (however it is conveyed or on whatever media it is stored); and/or

(c)  Policies and such other documents which the Supplier may obtain or have access to through the Authority’s intranet;



		“Contract”

		means the form of contract at the front of this document and all schedules attached to the form of contract;



		“Contracting Authority”

		means any contracting authority as defined in regulation 3 of the Public Contracts Regulations 2006 (SI 2006/5) (as amended), other than the Authority;



		“Contract Manager”

		[bookmark: _Toc303948974][bookmark: _Toc303949734][bookmark: _Toc303950501][bookmark: _Toc303951281][bookmark: _Toc304135364]means for the Authority and for the Supplier the individuals specified in the Key Provisions or such other person notified by a Party to the other Party from time to time in accordance with Clause 8.1 of Schedule 2; 



		“Contract Price”

		means the price exclusive of VAT that is payable to the Supplier by the Authority under the Contract for the full and proper performance by the Supplier of its obligations under the Contract;



		“Data Controller”

		[bookmark: _Toc303948976][bookmark: _Toc303949736][bookmark: _Toc303950503][bookmark: _Toc303951283][bookmark: _Toc304135366]shall have the same meaning as set out in the Data Protection Act 1998;



		“Data Processor”

		[bookmark: _Toc303948977][bookmark: _Toc303949737][bookmark: _Toc303950504][bookmark: _Toc303951284][bookmark: _Toc304135367]shall have the same meaning as set out in the Data Protection Act 1998;



		“Data Protection Legislation” 

		[bookmark: _Toc303948978][bookmark: _Toc303949738][bookmark: _Toc303950505][bookmark: _Toc303951285][bookmark: _Toc304135368]means the Data Protection Act 1998 and any other Law relating to the protection of personal data and the privacy of individuals, including where applicable guidance and codes of practice issued by the Information Commissioner;



		“Data Subject”

		[bookmark: _Toc303948979][bookmark: _Toc303949739][bookmark: _Toc303950506][bookmark: _Toc303951286][bookmark: _Toc304135369]shall have the same meaning as set out in the Data Protection Act 1998;



		“Defective Goods”

		has the meaning given under Clause 4.6 of Schedule 2; 



		“Dispute Resolution Procedure”

		means the process for resolving disputes as set out in Clause 22 of Schedule 2;



		“DOTAS”

		means the Disclosure of Tax Avoidance Schemes rules which require a promoter of tax schemes to tell HM Revenue and Customs of any specified notifiable arrangements or proposals and to provide prescribed information on those arrangements or proposals within set time limits as contained in Part 7 of the Finance Act 2004 and in secondary legislation made under vires contained in Part 7 of the Finance Act 2004 and as extended to National Insurance Contributions by the National Insurance Contributions (Application of Part 7 of the Finance Act 2004) Regulations 2012, SI 2012/1868 made under s.132A Social Security Administration Act 1992; 



		“Electronic Trading System(s)”

		means such electronic data interchange system and/or world wide web application and/or other application with such message standards and protocols as the Authority may specify from time to time; 



		“Environmental Regulations”

		[bookmark: _Toc303948982][bookmark: _Toc303949742][bookmark: _Toc303950509][bookmark: _Toc303951289][bookmark: _Toc304135372]shall have the meaning given to the term in Clause 1.2 of Schedule 3;



		“eProcurement Guidance” 



		means the NHS eProcurement Strategy available via:

 http://www.gov.uk/government/collections/nhs-procurement 

together with any further Guidance issued by the Department of Health in connection with it; 



		“Equality Legislation”

		means any and all legislation, applicable guidance and statutory codes of practice relating to equality, diversity, non-discrimination and human rights as may be in force in England and Wales from time to time including, but not limited to, the Equality Act 2010, the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 and the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 (SI 2002/2034) and the Human Rights Act 1998; 



		“FOIA”

		[bookmark: _Toc303948988][bookmark: _Toc303949748][bookmark: _Toc303950515][bookmark: _Toc303951295][bookmark: _Toc304135378]shall have the meaning given to the term in Clause 1.2 of Schedule 3; 



		“Force Majeure Event”

		means any event beyond the reasonable control of the Party in question to include, without limitation:  

(a)  war including civil war (whether declared or undeclared), riot, civil commotion or armed conflict materially affecting either Party’s ability to perform its obligations under this Contract;

(b)  acts of terrorism;

(c)  flood, storm or other natural disasters; 

(d)  fire;

(e)  unavailability of public utilities and/or access to transport networks to the extent no diligent supplier could reasonably have planned for such unavailability as part of its business continuity planning;

(f)   government requisition or impoundment to the extent such requisition or impoundment does not result from any failure by the Supplier to comply with any relevant regulations, laws or procedures (including such laws or regulations relating to the payment of any duties or taxes) and subject to the Supplier having used all reasonable legal means to resist such requisition or impoundment; 

(g)  compliance with any local law or governmental order, rule, regulation or direction that could not have been reasonably foreseen; 

(h)  industrial action which affects the ability of the Supplier to supply the Goods, but which is not confined to the workforce of the Supplier or the workforce of any subcontractor of the Supplier; and

(i)   a failure in the Supplier’s and/or Authority’s supply chain to the extent that such failure is due to any event suffered by a member of such supply chain, which would also qualify as a Force Majeure Event in accordance with this definition had it been suffered by one of the Parties; 



		“Fraud”

		means any offence under any law in respect of fraud in relation to this Contract or defrauding or attempting to defraud or conspiring to defraud the government, parliament or any Contracting Authority;



		“General Anti-Abuse Rule”

		means 

(a)  the legislation in Part 5 of the Finance Act 2013; and 

(b)  any future legislation introduced into parliament to counteract tax advantages arising from abusive arrangements to avoid national insurance contributions;



		“Good Industry Practice”

		means the exercise of that degree of skill, diligence, prudence, risk management, quality management and foresight which would reasonably and ordinarily be expected from a skilled and experienced supplier engaged in the manufacture and/or supply of goods similar to the Goods under the same or similar circumstances as those applicable to this Contract, including in accordance with any codes of practice published by relevant trade associations;  



		“Goods”

		means all goods, materials or items that the Supplier is required to supply to the Authority under this Contract (including, without limitation, under Schedule 5 which sets out the requirements of the Authority as issued to tenderers as part of the procurement process and the Supplier’s response to these requirements); 



		“Guidance”

		[bookmark: _Toc303948990][bookmark: _Toc303949750][bookmark: _Toc303950517][bookmark: _Toc303951297][bookmark: _Toc304135380]means any applicable guidance, direction or determination and any policies, advice or industry alerts which apply to the Goods, to the extent that the same are published and publicly available or the existence or contents of them have been notified to the Supplier by the Authority and/or have been published and/or notified to the Supplier by the Department of Health, Monitor, NHS England, the Medicines and Healthcare Products Regulatory Agency, the European Medicine Agency the European Commission, the Care Quality Commission and/or any other regulator or competent body;



		“Halifax Abuse Principle”

		means the principle explained in the CJEU Case C-255/02 Halifax and others; 



		“Installation and Commissioning Services”

		means the installation and commissioning services set out in this Contract (including, without limitation, Schedule 5, which sets out the requirements of the Authority as issued to tenderers as part of the procurement process and the Supplier’s response to these requirements);



		“Intellectual Property Rights”

		means all patents, copyright, design rights, registered designs, trade marks, know-how, database rights, confidential formulae and any other intellectual property rights and the rights to apply for patents and trade marks and registered designs; 



		“Key Provisions”

		means the key provisions set out in Schedule 1;



		“KPI”

		[bookmark: _Toc303948992][bookmark: _Toc303949752][bookmark: _Toc303950519][bookmark: _Toc303951299][bookmark: _Toc304135382]means the key performance indicators as set out in Schedule 5;



		“Law”

		means:

(a)  any applicable statute or proclamation or any delegated or subordinate legislation or regulation;

(b)  any applicable European Union directive, regulation, decision or law;

(c)  any enforceable community right within the meaning of section 2(1) European Communities Act 1972;

(d)  any applicable judgment of a relevant court of law which is a binding precedent in England and Wales;

(e)  requirements set by any regulatory body; and

(f)  any applicable code of practice, 

in each case as applicable in England and Wales;



		“Maintenance Inventory”

		means the maintenance inventory as referred to at Clause 4.1.1 of Schedule 8;



		“Maintenance Services”

		means the maintenance services set out in this Contract (including, without limitation, Schedule 5, which sets out the requirements of the Authority as issued to tenderers as part of the procurement process and the Supplier’s response to these requirements);



		“Mediation Notice”

		has the meaning given under Clause 22.5.1 of Schedule 2;



		“NHS”

		means the National Health Service;



		“Non-performed Services”

		has the meaning give under Clause 11.1 of Schedule 8;



		“Occasion of Tax Non-Compliance”

		means: 

(a)  any tax return of the Supplier submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of: 

     (i)  a Relevant Tax Authority successfully challenging the Supplier under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle; 

     (ii)  the failure of an avoidance scheme which the Supplier was involved in, and which was, or should have been, notified to a Relevant Tax Authority under the DOTAS or any equivalent or similar regime; and/or 

(b)  any tax return of the Supplier submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise, on or after 1 April 2013, to a criminal conviction in any jurisdiction for tax related offences which is not spent at the Effective Date or to a civil penalty for fraud or evasion;



		“Party”

		[bookmark: _Toc303948999][bookmark: _Toc303949759][bookmark: _Toc303950526][bookmark: _Toc303951306][bookmark: _Toc304135389]means the Authority or the Supplier as appropriate and Parties means both the Authority and the Supplier; 



		“Personal Data”

		means personal data as defined in the Data Protection Act 1998;



		“Policies”

		means the policies, rules and procedures of the Authority as notified to the Supplier from time to time; 



		“Premises and Locations”

		means the Authority’s premises and locations where the Goods are to be installed, commissioned and located.



		“Pre-Purchase Questionnaire”

		means any pre-purchase questionnaire issued by the Authority and completed by the Supplier relevant to the Goods; 



		“Process”

		has the meaning given to it under the Data Protection Legislation and, for the purposes of this Contract, it shall include both manual and automatic processing.  Processing and Processed shall be construed accordingly; 



		“Product Information”

		means information concerning the Goods as may be reasonably requested by the Authority and supplied by the Supplier to the Authority in accordance with Clause 20 of Schedule 2 for inclusion in the Authority's product catalogue from time to time;



		“Purchase Order”

		means the purchase order required by the Authority’s financial systems, if a purchase order is referred to in the Key Provisions; 



		“Rejected Goods”

		has the meaning given under Clause 4.2 of Schedule 2;



		“Relevant Tax Authority”

		means HM Revenue and Customs, or, if applicable, a tax authority in the jurisdiction in which the Supplier is established; 



		“Remedial Proposal”

		has the meaning given under Clause 15.3 of Schedule 2; 



		“Requirement to Recall”

		has the meaning given under 4.9 of Schedule 2;



		“Sensitive Personal Data”

		means sensitive personal data as defined in the Data Protection Act 1998;



		“Specification and Tender Response Document”

		means the document set out in Schedule 5 as amended and/or updated in accordance with this Contract; 



		“Staff”

		means all persons employed or engaged by the Supplier to perform its obligations under this Contract including any subcontractors and person employed or engaged by such subcontractors; 



		“Supplier”

		means the supplier named on the form of Contract on the first page;



		“Term”

		means the term as set out in the Key Provisions; 



		“Third Party Body”

		has the meaning given under Clause 8.5 of Schedule 2; and



		“VAT”

		means value added tax chargeable under the Value Added Tax Act 1994 or any similar, replacement or extra tax.





32. [bookmark: _Toc303949002][bookmark: _Toc303949762][bookmark: _Toc303950529][bookmark: _Toc303951309][bookmark: _Toc304135392]References to any statute or order shall include any statutory extension, modification or re‑enactment, and any order, regulation, bye‑law or other subordinate legislation.

32.3 [bookmark: _Toc303949003][bookmark: _Toc303949763][bookmark: _Toc303950530][bookmark: _Toc303951310][bookmark: _Toc304135393]References to any legal entity shall include any body that takes over responsibility for the functions of such entity.

32.4 [bookmark: _Toc303949004][bookmark: _Toc303949764][bookmark: _Toc303950531][bookmark: _Toc303951311][bookmark: _Toc304135394]References in this Contract to a “Schedule”, “Appendix”, “Paragraph” or to a “Clause” are to schedules, appendices, paragraphs and clauses of this Contract.

32.5 [bookmark: _Toc303949007][bookmark: _Toc303949767][bookmark: _Toc303950534][bookmark: _Toc303951314][bookmark: _Toc304135397]References in this Contract to a day or to the calculation of time frames are references to a calendar day unless expressly specified as a Business Day.

32.6 Unless set out in the Commercial Schedule as a chargeable item and subject to Clause 30.6 of Schedule 2, the Supplier shall bear the cost of complying with its obligations under this Contract. 

32.7 [bookmark: _Toc303949001][bookmark: _Toc303949761][bookmark: _Toc303950528][bookmark: _Toc303951308][bookmark: _Toc304135391]The headings are for convenience only and shall not affect the interpretation of this Contract. 

32.8 Words denoting the singular shall include the plural and vice versa.

32.9 [bookmark: _Ref318701630]Where a term of this Contract provides for a list of one or more items following the word “including” or “includes” then such list is not to be interpreted as an exhaustive list.  Any such list shall not be treated as excluding any item that might have been included in such list having regard to the context of the contractual term in question.  General words are not to be given a restrictive meaning where they are followed by examples intended to be included within the general words. 

32.10 [bookmark: _Ref322935357]Where there is a conflict between the Supplier’s responses to the Authority’s requirements (the Supplier’s responses being set out in Schedule 5) and any other part of this Contract, such other part of this Contract shall prevail.

32.11 Where a document is required under this Contract, the Parties may agree in writing that this shall be in electronic format only. 

32.12 Any guidance notes in grey text do not form part of this Contract. 



[bookmark: _Ref318700713]


Specification and Tender Response Document

[To be inserted as part of the final Contract]

[bookmark: _Ref318705450][bookmark: _Toc312422935]


Commercial Schedule

[To be inserted as part of the final Contract]

[bookmark: _Ref318784541]


[bookmark: _Toc312422936]Installation and Commissioning Services

1. Installation and Commissioning Services

33.1 [bookmark: _Ref351054879][bookmark: _Ref351073364]The Goods shall be installed and commissioned at the relevant Premises and Locations by the Supplier as set out in the Specification and Tender Response Document or as otherwise agreed by the Authority in writing. 

33.2 The Supplier shall provide the Installation and Commissioning Services:

33.2.1 promptly and in any event within any time limits as may be set out in this Contract;

33.2.2 in accordance with all other provisions of this Contract;

33.2.3 using reasonable skill and care; 

33.2.4 in accordance with any quality assurance standards as set out in the Contract; 

33.2.5 in accordance with the Law and with Guidance;

33.2.6 in accordance with Good Industry Practice; 

33.2.7 in accordance with the original manufacture’s guidelines and recommendations relating to the Goods being installed and commissioned; 

33.2.8 in accordance with the Policies; 

33.2.9 in a professional and courteous manner; and

33.2.10 using appropriately skilled, trained and experienced Staff.

33.3 The Supplier will promptly notify the Authority of any health and safety hazard which arises, or the Supplier is aware may arise, in connection with the Installation and Commissioning Services and take such steps as are reasonably necessary to ensure the health and safety of persons likely to be affected by such hazards. 

1. [bookmark: _Ref368405015][bookmark: _Ref325633275]Inspection and Testing

34.1 [bookmark: _Ref390695729]Once the Goods have been installed and commissioned, the Supplier shall inform the Authority in writing that the Goods are ready for use. The following process will then apply: 

34.1.1 [bookmark: _Ref368403644]within five (5) Business Days of receipt of such written confirmation from the Supplier that the Goods are ready to use, the Authority may carry out any such reasonable inspections and testing of the Goods as the Authority deems appropriate (in accordance with the relevant manufacturers’ technical manuals relating to the Goods and/or as otherwise set out in the Specification and Tender Response Document and/or as otherwise agreed by the Parties in writing) to confirm that the Goods comply with the requirements of this Contract and are ready for use; 

34.1.2 as part of the Contract Price, the Supplier shall provide the Authority with all reasonable assistance and/or information requested by the Authority in relation to any such reasonable inspections and testing of the Goods; 

34.1.3 if the Authority on inspection and testing is of the view that the Goods have been supplied, installed and commissioned (as appropriate) in conformance with the requirements of this Contract and are ready for use, it shall issue an Authority Confirmation to this effect to the Supplier; 

34.1.4 if the Authority on inspection and testing is not of the view that the Goods have been supplied, installed and commissioned (as appropriate) in conformance with the requirements of this Contract and are ready for use, it shall inform the Supplier in writing and Clauses 2.3 and 2.4 of Schedule 7 shall apply; and

34.1.5 if the Authority chooses not to inspect and/or test the Goods, then the Authority shall be deemed to have provided an Authority Confirmation in relation to such Goods on the sixth (6th) Business Day following receipt by the Authority of the written confirmation from the Supplier in accordance with Clause 2.1.1 of this Schedule 7 that the Goods are ready to use.

34.2 The issue by the Authority of any Authority Confirmation shall be a confirmation that the correct Goods appear to have been supplied and reasonable installation and commissioning procedures look to have been followed by the Supplier in accordance with the requirements and standards of this Contract. It does not imply any acceptance of such Goods or any endorsement of such installation and commissioning procedures. Responsibility for supplying the Goods in accordance with the requirements and standards of the Contract and the appropriateness of any installation and commissioning procedures shall remain with the Supplier notwithstanding any such Authority Confirmation. 

34.3 [bookmark: _Ref391385037]Without prejudice to any other rights and remedies of the Authority under this Contract, in relation to any failure by the Supplier to supply, install or commission the correct Goods in accordance with the requirements and standards of this Contract, the Supplier shall, at its own expense as part of the Contract Price, forthwith re-supply, re-install and/or re-commission the Goods until such time as Goods in compliance with the requirements of this Contract are delivered, installed, and commissioned to the reasonable satisfaction of the Authority and the Authority has provided an Authority Confirmation to the Supplier to this effect.  The Contract Price payable by the Authority under this Contract may be withheld by the Authority in full or part (to be determined at the Authority’s sole discretion) until the Goods are supplied, installed and commissioned in accordance with the requirements and standards of this Contract to the reasonable satisfaction of the Authority and the Authority has provided its Authority Confirmation to this effect. 

34.4 [bookmark: _Ref325633320]In the event of any dispute between the Authority and the Supplier regarding the issue of an Authority Confirmation, the dispute shall be dealt with in accordance with the Dispute Resolution Procedure. 

34.5 In the event that the Specification and Tender Response Document states that Goods shall be installed and commissioned on a phased basis and/or upon request, then the process for the inspection and testing of Goods set out in Clauses 2.1 to 2.4 (inclusive) of this Schedule 7 shall apply to the Goods within each phase and/or instance of supply. 

34.6 In the event that the Specification and Tender Response Document stipulates a refresh programme and/or that substitute or replacement Goods shall otherwise be installed in accordance with the requirements of this Contract (to include, without limitation, in connection with any Maintenance Services), then, following the installation and commissioning of the replacement Goods, the process for the inspection and testing of Goods set out in Clauses 2.1 to 2.4 (inclusive) of this Schedule 7 shall apply in relation to the inspection and testing of any substitute or replacement Goods. 

1. Relocation of Goods

35.1 [bookmark: _Ref386547149]Upon reasonable written notice from the Authority, the Supplier shall, as part of the Installation and Commissioning Services, relocate such Goods within the Premises and Locations or to another location and the process for the inspection and testing of Goods set out in Clauses 2.1 to 2.4 (inclusive) of this Schedule 7 shall apply in relation to the inspection and testing of any relocated Goods. 

35.2 The Authority shall meet the Supplier’s reasonable charges and expenses incurred in complying with Clause 3.1 of this Schedule 7 provided that such reasonable charges and expenses are approved in writing by the Authority prior to being incurred by the Supplier.  

1. Supplier’s obligation to make good any damage

36.1 The Supplier shall make good at the Supplier’s expense any damage to any property or equipment caused by the installation, commissioning, removal and/or relocation of the Goods by the Supplier
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[bookmark: _Toc312422937][bookmark: _Toc312422938][bookmark: _Ref347319759]

Maintenance Services



1. Maintenance Services

37.1 From the point set out in the Specification and Tender Response Document at which Maintenance Services are triggered or as otherwise agreed by the Parties in writing taking into account any warranty period applicable to the Goods, all Goods forming part of the Maintenance Inventory shall be maintained throughout the Term by the Supplier so as to comply with: 

37.1.1 any applicable specification set out in this Contract (to include, without limitation, the provisions of the Authority’s requirements set out in the Specification and Tender Response Document and the Supplier’s response to such requirements set out as part of the Specification and Tender Response Document); and

37.1.2 any applicable manufacturers’ specifications.  

37.2 The Supplier shall provide the Maintenance Services:

37.2.1 promptly and in any event within any time limits as may be set out in this Contract;

37.2.2 in accordance with all other provisions of this Contract;

37.2.3 using reasonable skill and care; 

37.2.4 in accordance with any quality assurance standards as set out in the Contract;

37.2.5 in accordance with the Law and with Guidance;

37.2.6 in accordance with Good Industry Practice; 

37.2.7 in accordance with the original manufacture’s guidelines and recommendations relating to the Goods being maintained; 

37.2.8 in accordance with the Policies; 

37.2.9 in a professional and courteous manner; and

37.2.10 using appropriately skilled, trained and experienced Staff.

1. General maintenance requirements

38. The Supplier, in accordance with Good Industry Practice and the original equipment manufacture’s guidelines and recommendations, shall: 

0. [bookmark: _Ref374618253]provide effective planned preventive maintenance for all Goods to the extent this requirement is set out in the Specification and Tender Response Document and/or as otherwise agreed between the Parties in writing;  and

0. [bookmark: _Ref374618345]provide appropriate remedial maintenance for all Goods to the extent this requirement is set out in the Specification and Tender Response Document and/or as otherwise agreed between the Parties in writing.

1. Service visits

39. The Supplier shall ensure that the Authority is notified in writing in advance of all service visits to any Premises and Locations and that Staff comply with any relevant Polices and/or reasonable instructions and/or security procedures notified to the Supplier by the Authority from time to time in connection with such site visits. 

1. Provision of information

40. [bookmark: _Ref374097430]Without prejudice to any specific records keeping requirements set out in this Contract, including as part of the Specification and Tender Response Document,  the Supplier shall:

0. [bookmark: _Ref374618416]maintain a record of all Goods that are covered by the Maintenance Services (“Maintenance Inventory”). For the avoidance of doubt, such Maintenance Inventory shall be deemed to form part of the Specification and Tender Response Document and may be in a single document or separate documents, as amended and/or updated in accordance with this Contract from time to time; 

0. maintain records of all maintenance work carried out on any Goods in connection with this Contract; and

0. [bookmark: _Ref374098634]provide all required management information to the Authority promptly upon Authority’s written request to demonstrate, to the Authority’s reasonable satisfaction, compliance with requirements to provide planned preventative maintenance and, where applicable, remedial maintenance in connection with all Goods listed in the Maintenance Inventory.  

40. Without prejudice to any other audit or information requirements set out as part of this Contract, any records kept by the Supplier in connection with the Maintenance Services, the Maintenance Inventory and any service visits shall be made available by the Supplier for inspection by the Authority and/or its authorised representatives on request.  

40. [bookmark: _Ref375043177]Subject always to the provisions of Clause 8 of this Schedule 8, the Supplier shall inform the Authority in writing as soon as it becomes aware that either of the following circumstances will, or are likely to, arise in connection with any Goods forming part of the Maintenance Inventory:

2. the Supplier will no longer be able to maintain the item of Goods as any required third party support will no longer be available (including, without limitation, support from the original equipment manufacturer); or 

2. the Supplier will no longer not be able to obtain from any third party (including, without limitation, the original equipment manufacturer) any required spare parts and/or consumable items required to provide the Maintenance Services in relation to those Goods.  

40. [bookmark: _Ref375043829]Where the Supplier provides information to the Authority under Clause 4.3 of this Schedule 8, it will inform the Authority in writing promptly upon becoming aware that this information has changed or may change. 

1. Loan Goods and replacement Goods

41. Where the Supplier is unable to fix any Goods forming part of the Maintenance Inventory as part of the Maintenance Services during a site visit, and the Specification and Tender Response Document provides for substitute Goods to be provided to the Authority in these circumstances on a loan and/or replacement basis, the Supplier shall: 

0. provide the Authority with such substitute Goods in accordance with the relevant provisions and timescales, as set out in the Specification and Tender Response Document; 

0. [bookmark: _Ref391385947]comply with any installation, commissioning, inspection and testing processes as may be set out in this Contract or otherwise agreed by the Parties in writing; and

0. [bookmark: _Ref390688251]update the Maintenance Inventory accordingly to include any substitute Goods. 

Where the Supplier loans Goods to the Authority and subsequently replaces the loaned Goods, the Supplier shall comply with the provisions of Clauses 5.1.2 and 5.1.3 of this Schedule 8 in relation to such replacement of the loaned Goods. 

41. Subject to Clauses 7 and 8 of this Schedule 8, any Goods added to the Maintenance Inventory in accordance with Clause 5.1.3 of this Schedule 8 will be covered by the Maintenance Services for the remainder of the Term from the point set out in the Specification and Tender Response Document at which Maintenance Services are triggered for such substitute Goods or as otherwise agreed by the Parties in writing taking into account any warranty period applicable to such substitute Goods. For the avoidance of doubt, this Contract shall apply in full to the supply, installation, and commissioning (as applicable) of such substitute Goods. 

1. [bookmark: _Ref374373140]Additional warranties

42. The Supplier warrants and undertakes that:

0. when providing the Maintenance Services (including, without limitation, providing any loan or replacement Goods), it shall comply with all timescales and KPIs set out in the Specification and Tender Response Document associated with such requirements; 

0. any replacement parts, consumable items, replacement Goods and/or loan Goods shall be of satisfactory quality, fit for their intended purpose, installed (where applicable) in accordance with Good Industry Practice and shall comply with the standards and requirements set out in this Contract; 

0. it will ensure sufficient stock levels of any replacement parts, consumable items, replacement Goods and/or loan Goods to comply with its obligations to provide the Maintenance Services in accordance with the provisions of this Contract;

0. it has and shall maintain a properly documented system of quality controls in respect of the Maintenance Services including, without limitation, covering the supply of any replacement parts, consumable items, replacement Goods and/or loan Goods and shall at all times comply with such quality controls; 

0. any equipment it uses in the installation of any replacement parts, consumable items, replacement Goods and/or loan Goods shall comply with all relevant Law and Guidance, be fit for its intended purpose and shall be maintained fully in accordance with the manufacturer’s specification;

0. receipt of any replacement parts, consumable items, replacement Goods and/or loan Goods by or on behalf of the Authority and use of such items or of any other related item or information supplied, or made available, to the Authority will not infringe any third party rights, to include without limitation, any Intellectual Property Rights;

0. it will comply with all Law and Guidance in so far as it is relevant to the supply of any replacement parts, consumable items, replacement Goods and/or loan Goods to the Authority; and

0. it will promptly notify the Authority of any health and safety hazard which arises, or the Supplier is aware may arise, in connection with the Maintenance Services including, without limitation, in connection with the supply of any replacement parts, consumable items, replacement Goods and/or loan Goods and take such steps as are reasonably necessary to ensure the health and safety of persons likely to be affected by such hazards.

42.1 [bookmark: _Ref374372809]Where the supply of any replacement parts, consumable items, replacement Goods and/or loan Goods relates to medical devices (as defined under any relevant Law and Guidance), the Supplier warrants and undertakes that it will comply with any such Law and Guidance relating to such activities in relation to such medical devices. In particular, but without limitation, the Supplier warrants that at the point such replacement parts, consumable items, replacement Goods and/or loan Goods are supplied to the Authority, all such items which are medical devices shall have valid CE marking as required by Law and Guidance and that all relevant marking, authorisation, registration, approval and documentation requirements as required under Law and Guidance relating to the supply, manufacture, assembly, importation, storage, distribution, delivery, or installation of such items shall have been complied with. Without limitation to the foregoing provisions of this Clause 6.2 of this Schedule 8, the Supplier shall, upon written request from the Authority, make available to the Authority evidence of such valid CE marking, and evidence of any other authorisations, registrations, approvals or documentation required.

42.2 If the Supplier is in breach of Clause 6.2 of this Schedule 8, in relation to any items supplied to the Authority, then, without prejudice to any other right or remedy of the Authority, the Authority shall be entitled to reject and/or return such items and the Supplier shall, subject to Clause 13.2 of Schedule 2, indemnify and keep the Authority indemnified against, any loss, damages, costs, expenses (including without limitation legal costs and expenses), claims or proceedings suffered or incurred by the Authority as a result of such breach. 

42.3 The Supplier agrees to use reasonable endeavours to assign to the Authority upon request the benefit of any warranty, guarantee or similar right which it has against any third party manufacturer or supplier of any replacement parts, consumable items and/or replacement Goods in full or part. 

42. The Supplier further warrants and undertakes to the Authority that it will inform the Authority in writing immediately upon becoming aware that any of the warranties set out in Clause 6 of this Schedule 8 have been breached or there is a risk that any warranties may be breached. 

1. [bookmark: _Ref374374629]The Authority’s rights to remove Goods from the Maintenance Inventory

43. [bookmark: _Ref375220473][bookmark: _Ref375045263]By giving a minimum of thirty (30) days written notice to the Supplier, the Authority may remove any Goods from the Maintenance Inventory and discontinue the Maintenance Services on such Goods in the event that: 

0. [bookmark: _Ref375213126]it decommissions or replaces the Goods for health and safety reasons and/or for reliability reasons; 

0. it sells, transfers or otherwise disposes of the Goods; 

0. the Goods are lost or stolen; or

0. [bookmark: _Ref374616859]the Goods are replaced by the Authority and the replacement Goods are still under warranty. 

1. [bookmark: _Ref374374644]The Supplier’s rights to remove Goods from the Maintenance Inventory

44. [bookmark: _Ref374627178]By giving a minimum of twelve (12) months written notice to the Authority, the Supplier may remove Goods from the Maintenance Inventory and discontinue the Maintenance Services on such Goods in the following circumstances:

0. the Supplier will no longer be able to maintain the Goods as any required third party support is no longer available (including, without limitation, support from the original equipment manufacturer); and/or 

0. the Supplier will permanently not be able to obtain from any third party (including, without limitation, the original equipment manufacturer) any required spare parts and/or consumable items required to provide the Maintenance Services in relation to those Goods.  

44. The Parties acknowledge that: 

1. at all times the Supplier shall be required to provide the Authority with information in accordance with Clauses 4.3 and 4.4 of this Schedule 8 notwithstanding the length of the Term of the Contract or the period of the Term still remaining; and 

1. Clause 8.1 of this Schedule 8 shall only apply where the Term of the Contract exceeds twelve (12) months. 

1. Adjustment to the Contract Price where Goods are removed from the Maintenance Inventory

45. [bookmark: _Ref374627377]Following the removal of any Goods from the Maintenance Inventory in accordance with Clauses 7.1 or 8.1 of this Schedule 8:

0. [bookmark: _Ref390698859]there shall be a pro-rata adjustment to the Contract Price to account for such removal; and

0. [bookmark: _Ref390699302]where applicable, the Supplier shall make a full refund to the Authority in respect of the balance of the Contract Price paid in advance for any period following the removal of such Goods. Such refund shall be paid automatically by the Supplier to the Authority within thirty (30) days following the effective date of the removal of the relevant Goods from the Maintenance Inventory and may be by credit note where the Supplier continues to provide ongoing Maintenance Services to the Authority. 

45. If the Parties are unable to agree the pro-rata adjustment to the Contract Price in accordance with Clause 9.1.1 this Schedule 8  within thirty (30) days of the effective date of the removal of such Goods from the Maintenance Inventory, this failure to agree shall be referred to dispute resolution in accordance with Clause 22 of Schedule 2.  

1. Additional termination provisions

46. [bookmark: _Ref374359971]If the Authority removes any Goods from the Maintenance Inventory in accordance with Clause 7.1 of this Schedule 8 and no Goods will remain part the Maintenance Inventory following such removal, the Authority may terminate the Maintenance Services by giving a minimum of thirty (30) days written notice to the Supplier. Such notice may be given by the Authority at the same time as it gives the notice of removal of the last remaining Goods in accordance with the Clause 7.1 of this Schedule 8 or at anytime afterwards. 

46. [bookmark: _Ref374359994]If the Supplier removes Goods from the Maintenance Inventory in accordance with Clause 8.1 of this Schedule 8 and no Goods will remain part of the Maintenance Inventory following such removal, the Authority may terminate the Maintenance Services by giving a minimum of thirty (30) days written notice to the Supplier. Such notice may be given by the Authority at any point after it receives the notice of removal of the last remaining Goods in accordance with Clause 8.1 of this Schedule 8 or at any time afterwards, but shall not take effect before the effective date of the removal of such Goods from the Maintenance Inventory. 

46. Following any termination of the Maintenance Services by the Authority in accordance with Clause 10.1 or Clause 10.2 of this Schedule 8, the Supplier shall make a full refund to the Authority in respect of the balance of the Contract Price paid in advance for the Maintenance Services for any period following such termination to the extent such balance has not already been paid to the Authority in accordance with Clause 9.1.2 of this Schedule 8. Such refund shall be paid automatically by the Supplier to the Authority within thirty (30) days following the effective termination date of this Contact. 

1. Non-performance

47. [bookmark: _Ref374618038]The Supplier acknowledges the critical importance that the Authority places on ensuring that all Goods used by the Authority are properly maintained in a timely manner so as to ensure the safety of its staff, patients and other service users. Therefore, without prejudice to any other provisions of the Contract, where the Supplier does not provide the Maintenance Services in accordance with any time periods and/or other requirements set out in the Contract (“Non-performed Services”), without prejudice to its other right and remedies under this Contract, the Authority may elect to: (i) follow the remedial process set out in Clause 15.3 of Schedule 2; or  (ii) the Authority may procure alternative maintenance services from a third party. 

47. [bookmark: _Ref375047192]The Authority confirms that it will act reasonably at all times when electing to exercise its rights to procure alternative services from a third party under Clause 11.1 of this Schedule 8. In particular, the Authority will only elect to procure alternative services from a third party where the following circumstances apply:

1. [bookmark: _Ref375047173]the alternative services are required urgently due to health and safety reasons and/or to keep the relevant Goods operative; 

1. the Supplier has been notified of the urgency of the requirement and its failure to provide the Maintenance Services in accordance with the requirements of this Contract; and 

1. the Supplier has been given a reasonable period of time (taking into account the urgency of the requirement) to perform the Non-performed Services itself. What is a “reasonable period of time” in the particular circumstances shall be determined at the Authority’s sole discretion taking into account its obligation under this Clause 11.2 of this Schedule 8 to act reasonably. 

47. In the event that the Authority elects to procure alternative services from a third party in accordance with Clause 11.1 of this Schedule 8, the following provisions shall apply:  

2. where the Supplier has been paid the Contract Price in advance for such Non-performed Services, the Supplier shall (i) refund the Authority the full Contract Price paid; and (ii) pay to the Authority upon demand any additional charges that the Authority has incurred in connection with any alternative services additional to the Contact Price paid to the Supplier; and

2. where the Supplier has not yet been paid the Contract Price for such Non-performed Services, the Supplier shall: (i) forfeit the Contact Price for such Maintenance Services; and (ii) pay to the Authority upon demand any additional charges that the Authority has incurred in connection with any alternative services additional to the Contact Price that would have been paid to the Supplier had the Supplier performed the Non-performed Services in accordance with any time periods and/or other requirements set out in the Contract. 

1. Supplier’s obligation to make good any damage

48.1 The Supplier shall make good at the Supplier’s expense any damage to any property or equipment caused by the Supplier when providing the Maintenance Services.



[bookmark: _Ref391389264]


[Delete at final contract stage if not required]



[bookmark: _Ref391389272]


[Delete at final contract stage if not required]
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