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Call-Off Schedule 28 (Sea Freight)

1. [bookmark: _Hlk86159777]Definitions
1.1. In this Schedule, the following words shall have the following meanings and they shall supplement Joint Schedule 1 (Definitions):
	"Best Price Available"
	the lowest price for sea freight obtained by the Buyer or its duly authorised representatives each Month in a binding quotation from a third party carrier (or as published in industry market data from a recognised independent third party provider of such information) so as to meet the Buyer’s sea freight requirements for the transportation of goods by sea pursuant to this Call-Off Contract for the following Month for the same volume of sea freight requirements as has been notified by the Buyer to the Supplier earlier in that Month, from the same port of origin to the same final destination in the United Kingdom (but not necessarily utilising the same route);  

	"Carrier"
	the owner or the charterer of the Ship;

	"Collection"

	the point at which the Products come under the custody or control of the Carrier (where Paragraph 2.2 applies) or the Supplier (where Paragraph 2.3 applies) which shall be the point at which the Products are made available at the Site specified by the Buyer to be loaded by the Carrier or the Supplier (as the case may be) onto the Ship;
[Buyer Note: this definition may need to be amended depending on who is responsible for loading and/or unloading the Products in each instance.]

	"Delivery"
	the point at which the Products leave the custody and control of the Carrier (where Paragraph 2.2 applies) or the Supplier (where Paragraph 2.3 applies), which shall be the point at which the Products are unloaded from the Ship and made available to the Buyer, its agent or subcontractor at the Buyer’s nominated location;
[Buyer Note: this definition may need to be amended depending on who is responsible for loading and/or unloading the Products in each instance.]

	[bookmark: _GoBack]"Instruction"
	the final, written confirmation of each order for sea freight setting out the Buyer’s specific requirements for that order in accordance with Paragraph 3.3 (where Paragraph 2.2 applies) or Paragraph 15.3 (where Paragraph 2.3 applies);

	"Operational Board Meeting"
	a meeting of the Operational Board referred to in Call-Off Schedule 15 (Call-Off Contract Management); 

	"Products"
	shall mean any goods or products of the Buyer or delivered by a third party on behalf of the Buyer to the relevant Site;

	"Rules"
	the Hague-Visby Rules or, if applicable for transportation to or from the US, the Carriage of Products by Sea Act, 46 U.S.C. app. §§ 1300-1315;

	"Sea Freight Costs"
	the costs of sea freight payable by the Buyer, as approved in accordance with Call-Off Schedule 5 (Pricing Details) or the Order Form (as the case may be);

	"Sea Freight Management Fee"
	the fixed fee (calculated at a flat rate and not, for the avoidance of doubt, a percentage of costs) payable to the Supplier by the Buyer (subject to the terms of Call-Off Schedule 14 (Service Levels) (where applicable)) as set out in Call-Off Schedule 5 (Pricing Details) or the Order Form (as the case may be) in respect of the management and delivery of Sea Freight Services in a cost-effective and timely manner and in accordance with the Buyer’s instructions so as to meet the Buyer’s requirements in respect of transportation of the Products;

	"Sea Freight Open Book Data"
	complete and accurate financial and non- financial information which is sufficient to enable the Buyer to verify and test against the Best Price Available in the market each Month the shipping costs which it is proposed by the Supplier are to be paid (and submitted in advance for the Buyer’s assessment and approval) in order to meet the Buyer’s sea freight requirements in the following Month (as notified to the Supplier by the Buyer in writing in advance) throughout the duration of the Contract Period, including:
full details and all assumptions relating to those costs; 
details of the proposed freight provider (where Paragraph 2.2 applies); 
the route to be adopted; 
confirmation of the port of origin and destination; 
the unit costs per cubic metre; and 
where applicable, an explanation of the type and value of risk and contingencies associated with the provision of the Services, including the amount of money attributed to each risk and/or contingency;

	"Sea Freight Services"
	the sea freight services to be provided by the Supplier in accordance with this Call-Off Schedule and the Specification or the Order Form (as the case may be);

	"Ship"
	any ship for the time being operated in connection with the provision of the Sea Freight Services;

	"Supplier's Management Platform"
	the Supplier's platform or solution for management of (i) the international transportation of goods, including the Products and/or (ii) the warehousing and/or stock control of goods, including the Products (as the case may be).  

	"Voyage"
	any voyage undertaken by the Carrier (where Paragraph 2.2 applies) or the Supplier (where Paragraph 2.3 applies) in connection with the provision of the Sea Freight Services;


2. When and how this Call-Off Schedule should be used
2.1. This Call-Off Schedule is designed to provide the additional provisions necessary to facilitate the provision of Sea Freight Services as outlined in the Specification or the Order Form (as the case may be).  The Parties shall comply with the terms of this Call-Off Schedule if the Buyer has indicated on the Order Form that Sea Freight Services form part of the Services to be provided under the Call-Off Contract.
2.2. [bookmark: _Ref86409412]Where the Supplier is acting as an agent on behalf of the Buyer in respect of the Sea Freight Services, the provisions set out at Part 1 of this Call-Off Schedule shall apply.
2.3. [bookmark: _Ref86409508]Where the Supplier is providing the Sea Freight Services as principal, the provisions set out at Part 2 of this Call-Off Schedule shall apply.
2.4. In the event that the Supplier is appointed under this Call-Off Contract to both:
a) act as an agent in respect of the Sea Freight Services; and 

b) provide the Sea Freight Services as principal,
the provisions set out at both Part 1 and Part 2 of this Call-Off Schedule shall apply.

Part 1

3. [bookmark: _Toc58851954][bookmark: _Ref84795770]Forecasting & Order Confirmation

3.1. [bookmark: _Ref84795521]The Buyer may provide non-binding written rolling forecasts of its sea freight requirements to the Supplier each Month for the following [] Months detailing:

3.1.1. the estimated volume required (in cubic metres) each week;

3.1.2. details of the point of origin and final destination for the Products; and

3.1.3. [bookmark: _Hlk86140590]any special requirements for the handling or transportation of such Products.

3.2. [bookmark: _Ref84795915][bookmark: _Hlk86330799][bookmark: _Ref84845274]In addition to the [] Month rolling forecast referred to in Paragraph 3.1, the Buyer shall within the first fourteen (14) days of each Month notify the Supplier in writing of its sea freight requirements in the following Month, giving details of:

3.2.1. the total volume required;

3.2.2. the final dates required for delivery of the Products;

3.2.3. confirmation of the port of origin; and

3.2.4. the country and final destination for delivery.
whereupon the parties will follow the procedure set out in Paragraph 12.2 for the approval and reservation of the required volume of sea freight space necessary to fulfil the Buyer’s requirements.
3.3. [bookmark: _Ref86746507]From time to time through the Contract Period, the Buyer shall send a written Instruction to the Supplier placing a written order for collection and delivery of the Products to be transported confirming:

3.3.1. the supplier or warehouse address for the Products; 

3.3.2. a description of the Products to be transported; 

3.3.3. the quantity of Products to be transported; 

3.3.4. any special requirements for the handling or transportation of the Products;

3.3.5. the country of the final destination for delivery of the Products;

3.3.6. (where known, or if not known at the time of the Instruction, the Buyer will ensure it provides during transit of the Products) the address for the final destination for delivery of the Products; 

3.3.7. the final date for delivery; and

3.3.8. any other information relevant to the transport and packaging of the Products (if any).

3.4. [bookmark: _Ref86501605][bookmark: _Hlk86755765]Where an order is placed in accordance with Paragraph 3.3, the Supplier shall within three (3) Working Days of receiving an Instruction from the Buyer pursuant to Paragraph 3.3 and in advance of confirming the booking with a Carrier, submit to the Buyer details of the sea freight costs which it is proposed by the Supplier are to be paid to meet such order and the Buyer shall either:

a) approve the expenditure of the proposed Sea Freight Costs, whereupon the Supplier shall proceed to book the sea freight and incur such costs which will then form part of the Charges; or

b) cancel the Instruction.

3.5. In addition to the Sea Freight Costs payable under Paragraph 3.4, the Supplier shall also be entitled to charge the Buyer the agreed, fixed rate Sea Freight Management Fee in respect of the Sea Freight Services, subject to the terms of Call-Off Schedule 14 (Service Levels) (where applicable), and in particular the consequences arising from a failure to meet the required standard in the KPI relating to Financial Management. 

4. Freight Management Services

4.1. The Supplier shall:
4.1.1. comply and shall ensure that its employees, directors, officers, agents and Subcontractors comply with all relevant Law relating to the provision of the Sea Freight Services including ensuring that Carriers hold all licences required to operate Ship(s) and undertake the Voyage(s);
4.1.2. ensure all bookings for the Products are made with the relevant carriers against the contracts for purchase of those Products made by the Buyer with suppliers of those Products;

4.1.3. [bookmark: _Ref84795731]co-ordinate, liaise and maintain co-operation with the Buyer, Carrier, hauliers, freight providers and all third parties involved in the supply chain for the Products so as to ensure timely and effective delivery of the Products; and

4.1.4. without prejudice to Paragraph 4.1.3, co-ordinate with the Buyer, Carrier and all third parties involved in the supply chain for the Products in respect of any special requirements or conditions for carriage of those Products, including temperature controls and/or handling requirements.

5. Urgent Movements

5.1. The Supplier shall give priority in shipping to any Products expressly identified by the Buyer as being urgently required. Time shall be of the essence in relation to the delivery of such urgently required Products. If, owing to the negligent or other omission of the Supplier such urgently-required Products are not shipped at the required time so that, in the Buyer’s reasonable opinion, the required time of delivery cannot be met, the Supplier shall either:

5.1.1. make alternative arrangements for sea freight in order to meet the required delivery time, at the Supplier’s cost;

5.1.2. [bookmark: _Ref84795755]agree to a revised required delivery time with the Buyer; or

5.1.3. in the absence of any agreement in accordance with Paragraph 5.1.2, and at the Buyer’s election, pay to the Buyer all reasonable costs the Buyer incurs in making alternative arrangements for transport so as to meet the required delivery time, including but not limited to additional freight costs. 

5.2. The Buyer and the Supplier shall agree a procedure with the Carrier to ensure visibility of the location at all times of all such urgently-required Products.

[Buyer Note: the Buyer will need to consider for each Call-Off Contract whether time shall be of the essence in respect of any other obligations of the Supplier.]

6. [bookmark: _Ref84796982]Sea Freight Services

6.1. [bookmark: _9kR3WTr5DA4DEzudiu]The Supplier shall procure sea freight so as to meet the Buyer’s freight requirements for transportation of the Products by sea (as such requirements are notified to the Supplier in advance in accordance with the terms of this Call-Off Contract).  

6.2. [bookmark: _Ref84795806]The Buyer acknowledges that: 

6.2.1. the Supplier’s responsibility under this Call-Off Contract shall be to arrange, but not itself perform, transportation of the Products by sea as agent on behalf of the Buyer so as to meet the Buyer’s sea freight requirements (as the same are notified to the Supplier in accordance with Paragraph 3); and

6.2.2. for the purposes of this Call-Off Contract, the Supplier is not the Carrier and acts as an intermediary between the Buyer and the relevant Carrier in connection with the provision of sea freight;

6.2.3. the Supplier is not and does not act as a common carrier or other carrier in respect of this Call-Off Contract.

6.3. The Supplier shall procure that: 

6.3.1. a Carrier provides the Ship(s) at the commencement of any Voyage seaworthy, properly manned and equipped in accordance with all applicable Law , and all licenses relating to the operation of the Ship(s);

6.3.2. the Ship(s) meet all appropriate certification requirements and carry appropriate certificates; and 

6.3.3. the Ship(s) shall be operated by the Carrier in accordance with all applicable Laws for the duration of any Voyage.

6.4. The Supplier warrants that it has entered into, or will enter into, bilateral written contracts with each Carrier it engages on behalf of the Buyer in the performance of this Call-Off Contract. The Supplier further warrants that those contracts comply with all applicable Laws and shall be on terms similar and in any event no less onerous in all material respects than those to which it is subject under this Call-Off Contract including (but not be limited to) the following terms: 

6.4.1. the Carrier shall act throughout the Contract Period in accordance with all applicable Law relating to the provision of its services;

6.4.2. [bookmark: _Hlk86147329][bookmark: _Hlk86154945]the Carrier shall not acquire any contractual, statutory or common law lien over the Products or any other property belonging to or in the possession of the Buyer;

6.4.3. unless otherwise agreed, risk in the Products will be with the Carrier from Collection of the Products and will continue until Delivery of those Products;

[Buyer Note: this provision may need to be amended depending on the time at which risk passed which will be informed by who is responsible for loading and/or unloading of the Products in each instance.]

6.4.4. Paragraph 10 of this Special Schedule;

6.4.5. [bookmark: _9kMIH5YVt8956EM]the Carrier’s liability for loss or damage shall be to the full value of the Products as notified by the Supplier to the Carrier and any exclusions in the Carrier’s insurance coverage shall not remove or restrict the Carrier’s liability in this respect. No additional limitation of the Carrier's liability may apply, unless the Supplier first obtains the express written consent of the Buyer;

6.4.6. the Carrier shall agree to maintain at all times during the term of the contract it enters with the Supplier, sufficient insurance with an insurer of repute to cover its potential liability under the contract (including liability for loss or damage to the Products); and

6.4.7. the Supplier and Carrier agree that the Supplier is the party responsible for payment of the Carrier’s charges. 

6.5. The Supplier shall provide copies of all contracts that it enters into in with Carriers on behalf of the Buyer in performing the Sea Freight Services together with any ancillary documents and other documentation and records relating to such contracts. 

6.6. The Supplier shall be entitled to recover from the Buyer (subject to Paragraph 6.7) all reasonable cancellation fees, demurrage and any other additional costs validly raised by the Carrier pursuant to its contract with the Supplier, as well as the costs of other Sub-Contractors affected, where sea freight duly booked by the Supplier is cancelled or delayed owing solely to the acts, omissions or delays on the part of the Buyer, its agents or sub-contractors and the Buyer shall pay such fees, costs and charges in accordance with the provisions of Call-Off Schedule 5 (Pricing Details) or the Order Form (as the case may be) provided that the Supplier:

6.6.1. obtains the express written approval of any such fees, costs and charges prior to booking the sea freight; and

6.6.2. uses all reasonable endeavours to mitigate such fees, costs and charges.
For the avoidance of doubt, cancellation fees, demurrage and additional costs incurred by the Supplier owing to its failure or default shall be borne by the Supplier.
[bookmark: _Hlk86755862][Buyer Note: Buyer to ensure that pricing matrix for Lot 1 Sub Lot 5 (Sea Freight) makes provision for these potential costs.]
6.7. [bookmark: _Ref86217444]Notwithstanding any obligations under this Call-Off Contract on the Supplier to pay costs, charges, dues, deposits, outlays or other expenses in providing the Sea Freight Services, where the Supplier incurs any costs as agent of the Buyer pursuant to Paragraph 6.2, the Buyer shall be liable to the Supplier for any such costs, duties, taxes, charges, dues, deposits, outlays or other expenses:
a) that do not form any part of the Charges; and
b) which it demonstrates to the Buyer’s reasonable satisfaction it has properly incurred, wholly and reasonably in the course of providing the Services, and in accordance with the Buyer’s instructions,
and the Buyer shall pay to the Supplier an amount equal to any such costs upon receipt by the Buyer of evidence of payment by the Supplier and of a valid demand for payment from the Supplier in accordance with the provisions of Clause 4 of the Core Terms.

6.8. Without prejudice to any other right or remedy available to the Buyer, in the event that:

6.8.1. the contract between the Carrier and the Supplier in respect of the sea freight is terminated for any reason whatsoever (subject to Paragraph 6.9); or

6.8.2. the Ship is unavailable, unserviceable or detained (whether lawfully or not) by any third party (including but not limited to detention by any shipping or port authority or by way of lien or requisition for hire or otherwise); or 

6.8.3. the Carrier suffers an Insolvency Event in respect of a part or all of its business (or any analogous event occurs in any jurisdiction in which the Carrier conducts its business) and as a result the Carrier is unable to provide sea freight for the agreed costs; or

6.8.4. the Carrier ceases to hold or maintain any licenses or certificates required to operate the Ship or undertake the Voyage,
then the Supplier shall use all reasonable endeavours to find an alternative Carrier at no additional cost to the Buyer and in the event that the Supplier is unable to find an alternative Carrier, the Supplier shall refund to the Buyer any part of the Charges previously paid by the Buyer in respect of such sea freight.
6.9. [bookmark: _Ref84795827]Where termination of the contract between the Supplier and the Carrier occurs owing to the Supplier being at fault, the Supplier shall bear all costs incurred by the Buyer arising as a direct result, including any additional storage or demurrage costs or cancellation fees incurred by the Buyer.   

6.10. The captain of the Ship shall have absolute discretion to take decisions concerning the safe operation of the Ship including, but not limited to, matters concerning the load carried and its distribution, whether or not the Voyage shall be undertaken or abandoned once undertaken, any deviation from the proposed route and where and when stops shall be made, and the Buyer shall accept any decision of the captain as final and binding. The Supplier shall inform the Buyer as soon as is reasonably practicable of any such decision of the captain which adversely affects the performance of any Voyage with details of the reasons underlying such decision and in the event that any of the decisions made by the captain result in additional costs incurred such costs shall be payable by the Buyer to the Supplier in accordance with the provisions of Call-Off Schedule 5 (Pricing Details) or the Order Form (as the case may be).
[Buyer Note: Buyer to ensure that pricing matrix for Lot 1 Sub Lot 5 (Sea Freight) makes provision for these potential costs.]
6.11. To the extent to which the Sea Freight Services constitute international carriage, the rules and limitations established by the Rules shall apply insofar as such rules are compulsory.

6.12. The Supplier shall ensure compliance with the terms of the contract for carriage of the Products with the Carrier as well as the conditions of all licences and authorities granted for the Voyage as such terms and conditions are notified by the Carrier to the Supplier, who shall notify the Buyer and any other relevant consignor, agent or subcontractor of such terms and conditions, providing all necessary information in advance so that the Buyer, its agents, subcontractors and consignors are aware of all such terms and conditions that need to be followed.

6.13. The Parties acknowledge and agree that the Supplier is not itself a carrier and shall not be held liable for loss, damage or delay in the transportation of the Products unless caused by the Supplier’s negligence or breach of its obligations under this Call-Off Contract. The Supplier shall provide the Buyer with reasonable assistance in the pursuit of any claims the Buyer may have against the relevant carrier for loss, damage or delay in the transportation of the Products upon receipt from the Buyer of the information and documentation relating to such a claim.

7. [bookmark: _Ref84795840]Buyer’s Obligations

7.1. The Buyer shall take all reasonable steps to:

7.1.1. ensure that the Products forming the subject of a shipment are available and ready for loading onto the Ship in accordance with the operating instructions of the Carrier (as such operating instructions are notified to the Buyer, its agents and sub-contractors by the Supplier) at the place specified by the Buyer and at the time and date specified by the Carrier so as to meet the Buyer’s transportation requirements for the Products; 

7.1.2. ensure that the Products forming the subject of a shipment are properly packaged and appropriately packed for carriage by sea, safe handling and protection from all weather conditions to which such Products may be exposed;

7.1.3. comply and procure compliance on the part of all its agents or sub-contractors involved in the handling and transportation of the Products with all applicable Law, sanctions, embargos, customs, security and other government requirements of any country to, from or over which the Products may be carried including those relating to the packaging, carriage or delivery of the Products and shall, whenever required, furnish such information and deliver such documents as may be necessary to comply with such laws and regulations; and

7.1.4. ensure the issue and delivery on its behalf by its agents and sub-contractors of all sea waybills and shipping documentation required by the Carrier and all relevant border and enforcement agencies. In addition, the Buyer shall procure the provision on its behalf by its agents and sub-contractors, upon request by the Supplier (which shall be made direct to the Buyer’s agents and subcontractors) and prior to the commencement of any Voyage, of a written declaration with a complete and accurate description of the Products to be transported, including the value of the Products (as declared), the weight of the Products and any other information which the Supplier may reasonably request. 

7.2. [bookmark: _Toc58851959]The Supplier shall be under no liability to the Buyer for any loss or expense to the extent that such loss or expenses arises as a result of the Buyer’s failure to comply with its obligations under this Paragraph 7. 

8. IT System

8.1. The Supplier shall, where requested to do so by the Buyer, at no charge, make the Supplier's Management Platform available for use by the Buyer and/or its authorised representatives  and/or provide such other form of reporting as the Buyer may reasonably require to record, and provide visibility to the Buyer in respect of, the Supplier’s provision of the Services.

8.2. [bookmark: _Ref86614902]The Supplier shall use all reasonable endeavours to procure the right for the Buyer to use the Supplier's Management Platform during the Contract Period solely for the purpose of receiving and monitoring the Services provided to the Buyer under this Call-Off Contract. 
[bookmark: _Toc58851960]
9. Handling and responsibility for Products

9.1. [bookmark: _Ref84795870]As between the Buyer and the Supplier: 

9.1.1. all Products will be and will remain the exclusive property of the Buyer at all times, or where applicable (with reference to the terms of purchase between the Buyer and the supplier of those Products) the property of the supplier of such Products;
 
9.1.2. title to or ownership of the Products shall not pass to the Supplier under this Call-Off Contract and the Supplier will assert no interest in the Products at any time;

9.1.3. [bookmark: _Ref86746680]the Supplier shall not acquire any contractual, statutory or common law lien over the Products or any other property belonging to or in the possession of the Buyer;

9.1.4. without prejudice to Paragraph 9.1.3 the Supplier waives, and agrees not to assert, nor take any action to claim or perfect, any lien, charge or other encumbrance on any such Products or any portion thereof; and

9.1.5. to the extent that the Supplier engages Carriers, Sub-Contractors or agents in connection with the Services, it will ensure that such Carriers, Sub-Contractors and agents are also prevented from claiming or perfecting liens against the Products. 

9.2. All plant, materials, apparatus and tools used or provided by the Supplier for the provision of the Services or part thereof shall at all times be at the sole risk of the Supplier.

9.3. [bookmark: _Ref359316597]Where the Buyer provides any equipment to the Supplier for the provision of the Services, the Supplier shall accept risk in such equipment and shall indemnify the Buyer against any loss of or damage to that equipment whilst it is in the Supplier’s possession. [Buyer Note: delete if not relevant.]

10. [bookmark: _Ref86746619][bookmark: _Ref86223029]Non-delivery

10.1. [bookmark: _Ref86746725]Should the Buyer, consignee or third party accepting delivery of the Products on behalf of the Buyer fail to take delivery at the appointed time and place (owing solely to the acts, omissions or delays on the part of the Buyer, its agents or sub-contractors), the Carrier shall:

10.1.1. notify the Buyer immediately with an explanation as to why it was unable to deliver the Products;

10.1.2. liaise with the Buyer to set an alternative date and time for delivery;

10.1.3. store and where applicable transport the Products appropriately and in secure, dry and watertight conditions and in accordance with any reasonable instructions notified to it by the Buyer;

10.1.4. store the Products separately from any other property so as to be readily identifiable;

10.1.5. hold such Products solely to the Buyer’s order;

10.1.6. comply with any reasonable instructions of the Buyer in relation to any such Products; and

10.1.7. attempt to re-deliver the Products in accordance with the Buyer's instructions.

10.2. For the avoidance of doubt:

10.2.1. risk in the Products shall not pass to the Buyer until the successful Delivery of the Products; and

10.2.2. under no circumstances should any undelivered Products be destroyed without the prior written consent of the Buyer.

10.3. The Supplier shall be entitled to recover from the Buyer all reasonable storage fees and any other additional costs validly raised by the Carrier in connection with any failure to take delivery under Paragraph 10.1 and the Buyer shall pay to the Supplier an amount equal to any such costs upon receipt of a valid demand for payment from the Supplier in accordance with the provisions of Clause 4 of the Core Terms.

11. Foreign Currency 

11.1. [bookmark: _Ref84795886]Any requirement of Law to account for the Sea Freight Services in any currency other than Sterling, (or to prepare for such accounting) instead of and/or in addition to Sterling, shall be implemented by the Supplier free of charge to the Buyer.

11.2. The Buyer shall provide all reasonable assistance to facilitate compliance with Paragraph 11.1 by the Supplier.

11.3. [bookmark: _Hlk86332258]Notwithstanding the provisions of Paragraph 11.1, if the Supplier is required under the terms of the agreement with the Carrier to pay the Sea Freight Costs in a currency other than Sterling, when converting the relevant sums into Sterling (for the purposes of calculating the Charges, or otherwise recovering them from the Buyer where permitted to do so under this Call-Off Contract), the rate to be applied by the Supplier in such currency conversion will be the daily spot exchange rate against Sterling as published by the Bank of England in respect of the date that the payment is made by the Supplier to the relevant Carrier and the Supplier will show details of the rate applied on the relevant invoice to be submitted to the Buyer in accordance with Clause 4 for any such sums for the purposes of verification and audit by the Buyer. 

12. [bookmark: _Ref84795960] Sea Freight Open Book Costing

12.1. The Supplier acknowledges the importance to the Buyer of financial transparency and obtaining value for money in the sea freight market.

12.2. [bookmark: _Ref84795550]The Supplier shall actively manage its costs so as to provide the Sea Freight Services in the most cost effective manner and deliver value for money to the Buyer; in particular the Supplier shall demonstrate to the Buyer that the Sea Freight Costs are within 15% of the Best Price Available, adopting the following procedure each Month:

12.2.1. [bookmark: _Ref86414262]the Buyer shall within the first fourteen (14) days of each Month notify the Supplier in writing of its sea freight requirements in the following Month, in accordance with Paragraph 3.2.

12.2.2. within five (5) Working Days of receiving notification of the Buyer’s requirements pursuant to Paragraph 3.2: 
12.2.2.1. the Buyer shall test the market and obtain confirmation of the Best Price Available and notify the same to the Supplier in writing; and
12.2.2.2. [bookmark: _Ref86502129]the Supplier shall in advance of confirming the booking with the relevant Carrier submit to the Buyer the Sea Freight Open Book Data so as to meet the Buyer’s sea freight requirements for validation that the proposed Sea Freight Costs are within 15% of the Best Price Available and the Buyer’s express prior approval;
12.2.3. within ten (10) days of receiving the Sea Freight Open Book Data in accordance with Paragraph 12.2.2.2, the Buyer shall either:

a) approve the expenditure of the proposed Sea Freight Costs in the Sea Freight Open Book Data, whereupon the Supplier shall proceed to book the sea freight and incur such costs, which will then form part of the Charges; or

b) confirm that the proposed Sea Freight Costs in the Sea Freight Open Book Data are more than 15% higher than the Best Price Available, whereupon the Supplier shall either engage the relevant carrier who gave the Buyer the Best Price Available or at its own expense bear the difference between 15% of the Best Price Available and the sea freight costs it actually incurs in meeting the Buyer’s sea freight requirements in the following Month and reduce the Sea Freight Costs payable by the Buyer so as to charge the Buyer no more than 15% of the Best Price Available for the costs of sea freight so as to meet the Buyer’s sea freight requirements each Month.

12.3. [bookmark: _9kR3WTr2CC4EGKChrAvBNI]In the event of a Dispute between the Parties in connection with the Best Price Available, calculation of the proposed Sea Freight Costs or the actual Sea Freight Costs, or the operation of this Paragraph 12, the Parties shall each submit written justification of their position and attempt to reach agreement in the Operational Board Meeting held in the Month on which the Buyer notifies the Supplier of its requirements for the following Month pursuant to Paragraph 3.2.  In the event that the Parties fail to reach agreement on the subject matter of any such Dispute, it shall be resolved in accordance with the provisions of Clause 34 of the Core Terms.

12.4. In addition to the Sea Freight Costs (following approval of those costs pursuant to the process set out in this Paragraph 12), the Supplier shall also be entitled to charge the Buyer the agreed, fixed rate Sea Freight Management Fee in respect of the Sea Freight Services, subject to the terms of Call-Off Schedule 14 (Service Levels) (where applicable), and in particular the consequences arising from a failure to meet the required standard in the KPI relating to Financial Management. 

12.5. [bookmark: _9kR3WTr5DA4DI4vh]Throughout the Contract Period, and for a period of eighteen (18) Months following the End Date, the Supplier shall:

12.5.1. maintain and retain the Sea Freight Open Book Data; and

12.5.2. disclose and allow the Buyer and/or its duly authorised agents or subcontractors access to the Sea Freight Open Book Data.

13. Liability

13.1. If and to the extent that a part of the Sea Freight Services provided by the Supplier is subject to compulsory application of any international convention or legislation, the Supplier’s liability to the Buyer in respect of loss of or damage to the Products in the course of providing those particular Services shall be determined according to the principles of that particular convention or legislation.

14. Official Secrets Act and Finance Act

14.1. The Supplier shall comply with the provisions of:
a) the Official Secrets Acts 1911 to 1989; and
b) section 182 of the Finance Act 1989.
Part 2

15. Forecasting & Order Confirmation

15.1. [bookmark: _Ref86501051]The Buyer may provide non-binding written rolling forecasts of its freight requirements to the Supplier each Month for the following [] Months detailing:

15.1.1. the estimated volume required (in cubic metres) each week;

15.1.2. details of the point of origin and final destination for the Products; and

15.1.3. any special requirements for the handling or transportation of such Products.

15.2. [bookmark: _Ref86502596][bookmark: _Hlk86525078][bookmark: _Ref86334504]In addition to the [] Month rolling forecast referred to in Paragraph 15.1, the Buyer shall within the first fourteen (14) days of each Month notify the Supplier in writing of its sea freight requirements in the following Month, giving details of:

15.2.1. the total volume required;

15.2.2. the final dates required for delivery of the Products;

15.2.3. confirmation of the point of origin; and

15.2.4. the country and final destination for delivery,
whereupon the parties will follow the procedure set out in Paragraph 24.2 for the approval and reservation of the required volume of sea freight space necessary to fulfil the Buyer’s requirements.
15.3. [bookmark: _Ref86501104]From time to time through the Contract Period, the Buyer may send a written Instruction to the Supplier placing a written order for collection and delivery of the Products to be transported confirming:

15.3.1. the supplier or warehouse address for the Products; 

15.3.2. a description of the Products to be transported; 

15.3.3. the quantity of Products to be transported; 

15.3.4. any special requirements for the handling or transportation of the Products;

15.3.5. the country of the final destination for delivery of the Products;

15.3.6. [bookmark: _Hlk86408381](where known, or if not known at the time of the Instruction, the Buyer will ensure it provides during transit of the Products) the address for the final destination for delivery of the Products; 

15.3.7. the final date for delivery; and

15.3.8. any other information relevant to the transport and packaging of the Products (if any).

15.4. [bookmark: _Ref86436229][bookmark: _Hlk86525157]Where an order is placed in accordance with Paragraph 15.3, the Supplier shall within three (3) Working Days of receiving an Instruction from the Buyer pursuant to Paragraph 15.3 and in advance of confirming the booking, submit to the Buyer details of the sea freight costs which it is proposed by the Supplier are to be paid in order to meet the Buyer’s sea freight requirements (as notified to the Supplier by the Buyer in accordance with Paragraph 15.3) and the Buyer shall either:

c) approve the expenditure of the proposed Sea Freight Costs, whereupon the Supplier shall proceed to book the sea freight and incur such costs which will then form part of the Charges; or

d) cancel the Instruction.

16. Supplier's Obligations

16.1. [bookmark: _Hlk86246528]The Supplier shall:

16.1.1. comply and shall ensure that its employees, directors, officers, agents and Subcontractors comply with all relevant Laws relating to the provision of the Sea Freight Services including ensuring that it holds all licences required to operate the Ship(s) and undertake the Voyage(s);
16.1.2. [bookmark: _Hlk86525398]ensure all bookings for the Products are made against the contracts for purchase of those Products made by the Buyer with suppliers of those Products;

16.1.3. [bookmark: _Ref86409819]co-ordinate, liaise and maintain co-operation with the Buyer, hauliers, carriers, freight providers and all third parties involved in the supply chain for the Products so as to ensure timely and effective delivery of the Products; 

16.1.4. without prejudice to Paragraph 16.1.3, co-ordinate with the Buyer and all third parties involved in the supply chain for the Products in respect of any special requirements or conditions for carriage of those Products, including temperature controls and/or handling requirements; and

16.1.5. [bookmark: _Hlk86665050]be responsible for the acts or omissions of the Sub-contractors as if they were acts or omissions of its own.

17. Urgent Movements

17.1. The Supplier shall give priority in shipping to any Products expressly identified by the Buyer as being urgently required. Time shall be of the essence in relation to the delivery of such urgently required Products.  If, owing to the negligent or other omission of the Supplier such urgently-required Products are not shipped at the required time so that, in the Buyer’s reasonable opinion, the required time of delivery cannot be met, the Supplier shall either:

17.1.1. make alternative arrangements for sea freight in order to meet the required delivery time, at the Supplier’s cost;

17.1.2. [bookmark: _Ref86335297]agree to a revised required delivery time with the Buyer; or

17.1.3. in the absence of any agreement in accordance with Paragraph 17.1.2, and at the Buyer’s election, pay to the Buyer all reasonable costs the Buyer incurs in making alternative arrangements for transport so as to meet the required delivery time, including but not limited to additional freight costs. 

17.2. The Buyer and the Supplier shall agree a procedure to ensure visibility of the location at all times of all such urgently-required Products.

[Buyer Note: the Buyer will need to consider for each Call-Off Contract whether time shall be of the essence in respect of any other obligations of the Supplier.]

18. [bookmark: _Hlk86246885] Sea Freight Services

18.1. The Supplier shall provide sea freight so as to meet the Buyer’s sea freight requirements for transportation of the Products by sea (as such requirements are notified to the Supplier in advance in accordance with the terms of this Call-Off Contract).  

18.2. The Supplier shall: 

18.2.1. provide the Ship(s) at the commencement of any Voyage seaworthy, properly manned and equipped in accordance with all applicable Law and all licences relating to the operation of the Ship(s)

18.2.2. ensure that the Ship(s) meet all appropriate certification requirements and carry appropriate certificates; and 

18.2.3. the Ship(s) shall be operated in accordance with all applicable Laws for the duration of any Voyage.

18.3. [bookmark: _Hlk86525619]The Supplier shall be entitled to recover from the Buyer all reasonable cancellation fees, demurrage and any other additional costs validly raised by the Supplier, as well as the costs of other Sub-Contractors affected, where  sea freight duly booked by the Supplier is cancelled or delayed owing solely to the acts, omissions or delays on the part of the Buyer, its agents or sub-contractors and the Buyer shall pay such fees, costs and charges in accordance with the provisions of Call-Off Schedule 5 (Pricing Details) or the Order Form (as the case may be) provided that the Supplier:

18.3.1. obtains the express written approval of the Buyer for any such fees, costs and charges prior to booking the sea freight; and

18.3.2. uses all reasonable endeavours to mitigate such fees, costs and charges.
For the avoidance of doubt, cancellation fees, demurrage and additional costs incurred by the Supplier owing to its failure or default shall be borne by the Supplier.
[Buyer Note: Buyer to ensure that pricing matrix for Lot 1 Sub Lot 5 (Sea Freight) makes provision for these potential costs.]
18.4. To the extent to which the Services constitute international carriage, the rules and limitations established by the Rules shall apply insofar as such Rules are compulsory.

19. [bookmark: _Ref86335447][bookmark: _Hlk86247161]Buyer’s Obligations

19.1. The Buyer shall take all reasonable steps to:

19.1.1. [bookmark: _Hlk86665977][bookmark: _Hlk86665956]ensure that the Products forming the subject of a shipment are available and ready for loading onto the Ship(s) in accordance with the operating instructions of the Supplier (as such operating instructions are notified to the Buyer, its agents and sub-contractors by the Supplier) at the place specified by the Buyer and at the time and date specified by the Supplier so as to meet the Buyer’s transportation requirements for the Products; 

19.1.2. ensure that the Products forming the subject of a shipment are properly packaged and appropriately packed for carriage by sea, safe handling and protection from all weather conditions to which such Products may be exposed;

19.1.3. comply and procure compliance on the part of all its agents or sub-contractors involved in the handling and transportation of the Products with all applicable Law, sanctions, embargos, customs, security and other government requirements of any country to, from or over which the Products may be carried including those relating to the packaging, carriage or delivery of the Products and shall, whenever required, furnish such information and deliver such documents as may be necessary to comply with such laws and regulations; and

19.1.4. [bookmark: _Hlk86666089]ensure the issue and delivery on its behalf by its agents and sub-contractors of all sea waybills and shipping documentation reasonably required by the Supplier and all relevant border and enforcement agencies. In addition, the Buyer shall procure the provision on its behalf by its agents and sub-contractors, upon request by the Supplier (which shall be made direct to the Buyer’s agents and sub-contractors) and prior to the commencement of any Voyage, of a written declaration with a complete and accurate description of the Products to be transported, including the value of the Products (as declared), the weight of the Products and any other information which the Supplier may reasonably request.

19.2. The Supplier shall be under no liability to the Buyer for any loss or expense to the extent that such loss or expenses arises directly as a result of the Buyer’s failure to comply with its obligations under this Paragraph 19. 

20. IT System

20.1. [bookmark: _Ref86337743]The Supplier shall, where requested to do so by the Buyer, at no charge, make the Supplier's Management Platform available for use by the Buyer and/or its authorised representatives  and/or provide such other form of reporting as the Buyer may reasonably require to record, and provide visibility to the Buyer in respect of, the Supplier’s provision of the Services.

20.2. The Supplier shall use all reasonable endeavours to procure the right for the Buyer to use the Supplier's Management Platform during the Contract Period solely for the purpose of receiving and monitoring the Services provided to the Buyer under this Call-Off Contract.

21. [bookmark: _Hlk86247302]Handling and responsibility for Products

21.1. The Products will be and will remain the exclusive property of the Buyer at all times, or where applicable (with reference to the terms of purchase between the Buyer and the supplier of those Products) the property of the supplier of such Products. 

21.2. Title to or ownership of the Products shall not pass to the Supplier under this Call-Off Contract and the Supplier will assert no interest in the Products at any time.

21.3. [bookmark: _Ref86335514][bookmark: _Hlk86407196]The Supplier shall not acquire any contractual, statutory or common law lien over the Products or any other property belonging to or in the possession of the Buyer. 

21.4. Without prejudice to Paragraph 21.3, the Supplier waives, and agrees not to assert, nor take any action to claim or perfect, any lien, charge or other encumbrance on any such Products or any portion thereof.

21.5. To the extent that the Supplier engages Sub-Contractors or agents in connection with the Services, it will ensure that such Sub-Contractors are also prevented from claiming or perfecting liens against the Products. 

21.6. All plant, materials, apparatus and tools used or provided by the Supplier for the provision of the Services or part thereof shall at all times be at the sole risk of the Supplier.

21.7. [bookmark: _Hlk86660658][bookmark: _Hlk86661907]Where the Buyer provides any equipment to the Supplier for the provision of the Services, the Supplier shall accept risk in such equipment and shall indemnify the Buyer against any loss of or damage to that equipment whilst it is in the Supplier’s possession. [Buyer Note: delete if not relevant].

21.8. [bookmark: _Hlk86666168]Unless otherwise agreed, risk in the Products will be with the Supplier from Collection of the Products and will continue until Delivery of those Products. 

[Buyer Note: this provision may need to be amended depending on the time at which risk passes which will be informed by who is responsible for loading and/or unloading of the Products in each instance.]

21.9. The Supplier shall maintain at all times during the Contract Period, sufficient insurance with an insurer of repute to cover its potential liability under this Call-Off Contract (including liability for loss or damage to the Products).
21.10. The Supplier shall at all times:

21.10.1. keep the Products safe, dry and secure;

21.10.2. keep the Products separate from other third party Products;

21.10.3. keep and maintain the Products in good condition and in   accordance with the Buyer's written instructions from time to time (including those set out in the Specification or the Order Form (as the case may be) and/or the Quality/Technical Agreement (QTA) and shall not dispose of or use the Products other than in accordance with the Buyer's written instructions or authorisation.

21.11. The Supplier shall be liable for:
a) unaccountable losses of Products while in its custody or under its control; and

b) ascertainable losses, destruction of or damage to the Products due to the Supplier's negligence or wilful acts, omissions and default, including theft, misappropriation or damage caused by the Supplier, its employees, agents or representatives while the Products are in the custody or under the control of the Supplier.

21.12. [bookmark: _Hlk86660711]The Supplier’s liability for loss or damage to the Products shall be to the full value of the Products as notified by the Buyer to the Supplier and any exclusions in the Supplier’s insurance coverage shall not remove or restrict the Supplier’s liability in this respect. No additional limitation of the Supplier's liability may apply, unless the Supplier first obtains the express written consent of the Buyer.

22. Non-delivery

22.1. [bookmark: _Ref86409862]Should the Buyer, consignee or third party taking delivery of the Products on behalf of the Buyer fail to take delivery at the appointed time and place (owing solely to the acts, omissions or delays on the part of the Buyer, its agents or sub-contractors), the Supplier shall:

22.1.1. notify the Buyer immediately with an explanation as to why it was unable to deliver the Products;

22.1.2. liaise with the Buyer to set an alternative date and time for delivery;

22.1.3. store and where applicable transport the Products appropriately and in secure, dry and watertight conditions and in accordance with any reasonable instructions notified to it by the Buyer;

22.1.4. store the Products separately from any other property so as to be readily identifiable;

22.1.5. hold such Products solely to the Buyer’s order;

22.1.6. comply with any reasonable instructions of the Buyer in relation to any such Products; and

22.1.7. attempt to re-deliver the Products in accordance with the Buyer's instructions.

22.2. For the avoidance of doubt:

22.2.1. risk in the Products shall not pass to the Buyer until the successful Delivery of the Products; and

22.2.2. under no circumstances should any undelivered Products be destroyed without the prior written consent of the Buyer.

22.3. The Supplier shall be entitled to recover from the Buyer all reasonable storage fees and any other additional costs validly raised in connection with any failure to take delivery under Paragraph 22.1 and the Buyer shall pay to the Supplier an amount equal to any such costs upon receipt of a valid demand for payment from the Supplier in accordance with the provisions of Clause 4 of the Core Terms.

23. Foreign Currency 

23.1. [bookmark: _Ref86409889]Any requirement of Law to account for the Services in any currency other than Sterling, (or to prepare for such accounting) instead of and/or in addition to Sterling, shall be implemented by the Supplier free of charge to the Buyer.

23.2. The Buyer shall provide all reasonable assistance to facilitate compliance with Paragraph 23.1 by the Supplier.

24. [bookmark: _Ref86501696]Sea Freight Open Book Costing

24.1. The Supplier acknowledges the importance to the Buyer of financial transparency and obtaining value for money in the sea freight market.

24.2. [bookmark: _Ref86501070]The Supplier shall actively manage its costs so as to provide the Sea Freight Services in the most cost effective manner and deliver value for money to the Buyer, in particular the Supplier shall demonstrate to the Buyer that the Sea Freight Costs are within 15% of the Best Price Available, adopting the following procedure each Month:

24.2.1. the Buyer shall within the first fourteen (14) days of each Month notify the Supplier in writing of its sea freight requirements in the following Month, in accordance with Paragraph 15.2.

24.2.2. within five (5) Working Days of the notification of the Buyer’s requirements pursuant to Paragraph 15.2: 
24.2.2.1. the Buyer shall test the market and obtain confirmation of the Best Price Available and notify the same to the Supplier in writing; and
24.2.2.2. [bookmark: _Ref86502680]the Supplier shall in advance of confirming the booking submit to the Buyer the Sea Freight Open Book Data so as to meet the Buyer’s sea freight requirements for validation that the proposed Sea Freight Costs are within 15% of the Best Price Available and the Buyer’s express prior approval;
24.2.3. within ten (10) days of receiving the Sea Freight Open Book Data in accordance with Paragraph 24.2.2.2, the Buyer shall either:

c) approve the expenditure of the proposed Sea Freight Costs in the Sea Freight Open Book Data, whereupon the Supplier shall proceed to book the sea freight and incur such costs, which will then form part of the Charges; or

d) confirm that the proposed Sea Freight Costs in the Sea Freight Open Book Data are more than 15% higher than the Best Price Available, whereupon the Supplier shall at its own expense bear the difference between 15% of the Best Price Available and the sea freight costs it actually incurs in meeting the Buyer’s sea freight requirements in the following Month and reduce the Sea Freight Costs payable by the Buyer so as to charge the Buyer no more than 15% of the Best Price Available for the costs of sea freight so as to meet the Buyer’s sea freight requirements each Month.

24.3. In the event of a Dispute between the Parties in connection with the Best Price Available, calculation of the proposed Sea Freight Costs or the actual Sea Freight Costs, or the operation of this Paragraph 24, the Parties shall each submit written justification of their position and attempt to reach agreement in the Operational Board Meeting held in the Month on which the Buyer notifies the Supplier of its requirements for the following Month pursuant to Paragraph 15.2.  In the event that the Parties fail to reach agreement on the subject matter of any such Dispute, it shall be resolved in accordance with the provisions of Clause 34 of the Core Terms.


24.4. Throughout the Contract Period, and for a period of eighteen (18) Months following the End Date, the Supplier shall:

24.4.1. maintain and retain the Sea Freight Open Book Data; and

24.4.2. disclose and allow the Buyer and/or its duly authorised agents or subcontractors access to the Sea Freight Open Book Data.

25. Liability

25.1. If and to the extent that any part of the Sea Freight Services provided by the Supplier is subject to compulsory application of any international convention or legislation, the Supplier’s liability to the Buyer in respect of loss of or damage to the Products in the course of providing those particular Services shall be determined according to the principles of that particular convention or legislation.

26. [bookmark: _Hlk86247453]Official Secrets Act and Finance Act

26.1. The Supplier shall comply with the provisions of:
c) the Official Secrets Acts 1911 to 1989; and
d) section 182 of the Finance Act 1989.
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