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1. DEFINITIONS 

For the purpose of this Schedule 17 (TUPE, Employees and Pensions), unless 

the context otherwise requires: 

"Additional 

Employee" 

means an employee of a Previous Contractor who has 

transferred to the Contractor or an Employing Sub-

Contractor (as applicable) pursuant to this Contract 

and TUPE but who is not listed in the Employment 

Spreadsheet; 

"Auto Enrolment 

Obligations"  

means the obligations imposed under Part 1 of the 

Pensions Act 2008 and the Occupational and Personal 

Pension Schemes (Auto Enrolment) Regulations 2010 

(or any successor legislation from time to time); 

"Contractor 

Calculation 

Spreadsheet" 

means:  

(a) in relation to Employment Costs, the following 

spreadsheets within the Base Case: 

Parameters; 

Staffing; 

Labour; 

Redundancy; and 

(b) in relation to Redundancy Costs, the following 

spreadsheets within the Base Case: 

Staffing; 

Labour; and 

Redundancy; 



 
OFFICIAL 

 
Contract for the Delivery of Youth Detention Accommodation 

 

 

 

Rainsbrook STC  
 
Schedule 17: TUPE, Employees and Pensions Page 4 of 38 October 2015 
 

"Contractor 

Pension Scheme" 

means any pension arrangement provided to the 

Previous Contractor Transferring Employees by the 

Contractor (or any relevant Employing Sub-Contractor) 

in accordance with the obligations imposed on the 

Contractor and Employing Sub-Contractors under 

paragraph 3 of this Schedule 17; 

"Contractor 

Personnel" 

means the personnel of the Contractor and those of 

any Employing Sub-Contractor who are employed, 

assigned or engaged in providing the Custodial Service 

(or relevant part thereof) under this Contract; 

"Employee Liability 

Information" 

has the same meaning as in regulation 11(2) of TUPE; 

"Employing Sub-

Contractor" 

means any sub-contractor of the Contractor which 

becomes the employer of any Previous Contractor 

Transferring Employee or any other person who is 

assigned to carry out the Custodial Service to be 

carried out by the Contractor under this Contract; 

"Employment 

Codes of Practice" 

means the Cabinet Office Statement of Practice dated 

January 2000 entitled Staff Transfers in the Public 

Sector as amended or replaced from time to time; 

"Employment 

Costs" 

means the costs of employing the Expected Previous 

Contractor Employees set out in the Key Model 

Outputs spreadsheet within the Base Case and 

calculated using the supporting analyses used within 

relevant data from the following spreadsheets within 

the Base Case: 

Parameters; 

Staffing; 
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Labour; and 

Redundancy; 

"Employment 

Spreadsheet" 

means the documents in the electronic folder entitled 

"MTCnovo - Lot 2 Rainsbrook - Employment 

Spreadsheet" dated 3 September 2015 and contained 

in the CD-ROM entitled "MTCnovo - Lot 2: Rainsbrook 

– Schedule 2: Contractor's Proposals, Financial 

Proforma v1.0 and Employment Spreadsheet", being a 

list of Expected Previous Contractor Employees 

provided to the Contractor by the Authority prior to the 

Contractor submitting its final tender to the Authority; 

"Expected 

Previous 

Contractor 

Employees" 

means those employees of a Previous Contractor who 

are expected by the Authority to transfer to the 

Contractor or an Employing Sub-Contractor on the 

Relevant Vesting Day; 

"Former Scheme" means any pension arrangement provided by the 

Previous Contractor to the Previous Contractor 

Transferring Employees; 

"Initial Sub-

Contractor" 

means an Employing Sub-Contractor to which any 

Previous Contractor Transferring Employees transfer 

on a Relevant Vesting Day; 

"New Employees" has the meaning set out in paragraph 3.3; 

"Pension 

Protection 

Requirements"  

means the obligations imposed under section 257 and 

section 258 of the Pensions Act 2004 and the Transfer 

of Employment (Pension Protection) Regulations 2005 

(or any successor legislation from time to time); 

"Personnel Annex" means the list of Expected Previous Contractor 

Employees plus the information listed in Part 1 of 

Appendix 1 of this Schedule 17 (TUPE, Employees 
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and Pensions) in respect of those Expected Previous 

Contractor Employees; 

"Previous 

Contractor" 

means G4S Care and Justice Services (UK) Limited 

(registered with company number 00390328) (or any 

sub-contractor thereof) and/or any other provider of 

services that are being replaced by the Custodial 

Service to be delivered by the Contractor under this 

Contract; 

"Previous 

Contractor 

Transferring 

Employees" 

means an employee who immediately before the 

Relevant Vesting Day is an employee of a Previous 

Contractor and assigned to carry out the services to be 

carried out by the Contractor under this Contract; 

"Redundancy 

Costs" 

means the costs of making redundant any Expected 

Previous Contractor Employees set out in the Key 

Model Outputs spreadsheet within the Base Case and 

calculated using the supporting analyses used within 

relevant data from the following spreadsheets within 

the Base Case: 

Staffing; 

Labour; and 

Redundancy; 

"Relevant Date" means each date with effect from which the provision 

of any of the Custodial Service under this Contract 

terminate; 

"Relevant 

Employees" 

means those individuals who immediately prior to the 

Relevant Date are employed, assigned or engaged in 

the provision of the Custodial Service or, in the case of 

the termination of the provision of part but not all of the 

Custodial Service, the relevant part of the Custodial 

Service and who become employees of the New 

Contractor (or any sub-contractor thereof) on the 
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Relevant Date; 

"Relevant 

Transfer" 

means the transfer to the Contractor or an Employing 

Sub-Contractor (as applicable) of Previous Contractor 

Transferring Employees pursuant to this Contract or 

TUPE or any successor legislation, as applicable; 

"Relevant Vesting 

Day" 

means the date on which a Relevant Transfer is 

effected for the Previous Contractor Transferring 

Employees; 

"Revised 

Contractor 

Calculation 

Spreadsheet" 

means the Contractor Calculation Spreadsheet 

adjusted to reflect the position as at the Relevant 

Vesting Day with respect to Transferred Employees; 

"Subsequent 

Relevant Transfer" 

means a transfer of employees assigned, engaged or 

employed in the provision of the Custodial Service or 

part of the Custodial Service from the Contractor or any 

Employing Sub-Contractor to a New Contractor or a 

sub-contractor of a New Contractor pursuant to this 

Contract and/or TUPE; 

"Subsequent 

Transfer Date" 

means the date on which a Subsequent Relevant 

Transfer of a Subsequent Transferring Employee takes 

place under this Contract and/or TUPE; 

"Subsequent 

Transferring 

Employee" 

means an employee assigned, engaged or employed 

in the provision of the Custodial Service or part of 

Custodial Service who is transferred pursuant to this 

Contract and/or TUPE from the Contractor or an 

Employing Sub-Contractor to a New Contractor or a 

sub-contractor of a New Contractor;  

"Transferred 

Employees" 

means all those Expected Previous Contractor 

Employees listed in the Employment Spreadsheet who 

have transferred to the Contractor or an Employing 

Sub-Contractor pursuant to this Contract, TUPE or any 
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successor legislation; 

"TUPE" means the Transfer of Undertakings (Protection of 

Employment) Regulations 2006 (as amended) or any 

successor legislation; and 

"Unidentified 

Previous 

Contractor 

Employee" 

means an employee of a Previous Contractor 

(excluding any Transferring Employee) who has 

transferred to the Contractor or an Employing Sub-

Contractor (as applicable) pursuant to this Contract 

and TUPE but who is not listed on the Personnel 

Annex as at the Relevant Vesting Day. 

2. TUPE AND EMPLOYEES 

Transfer of Previous Contractor Transferring Employees from a Previous 

Contractor 

2.1 Subject to paragraph 2.5 (Transfer of Previous Contractor Transferring 

Employees from a Previous Contractor) the Contractor shall on the Relevant 

Vesting Day become the employer of the Previous Contractor Transferring 

Employees and whether or not by virtue of TUPE, any successor legislation or as a 

term of this Contract, all of the Previous Contractor’s rights, duties, powers, 

liabilities and obligations in respect of any contract of employment with the Previous 

Contractor Transferring Employees still in force immediately before the Relevant 

Vesting Day (including but not limited to collective agreements with recognised 

unions) shall transfer to the Contractor and the Contractor shall comply with all the 

requirements and obligations which TUPE, or any successor legislation or any 

Employment Codes of Practice or other relevant Government guidance imposes on 

a transferee both before and after a Relevant Transfer whether or not as a matter of 

law TUPE or any successor legislation applies. 

2.2 Save in relation to any benefit under any Former Scheme or any other occupational 

pension scheme (as applicable) for old age, invalidity or survivorship, the Contractor 

shall treat the date of commencement of employment of the Previous Contractor 

Transferring Employees with the Previous Contractor as the date of 

commencement of employment with the Contractor. 
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2.3 The Authority shall procure that all emoluments and outgoings (including all wages, 

bonuses, commission, premiums, subscriptions, PAYE and national insurance 

contributions and pension contributions) relating to the Previous Contractor 

Transferring Employees and which are attributable in whole or in part to the period 

up to and including the Relevant Vesting Day shall be borne by the Previous 

Contractor and shall procure that the Previous Contractor will indemnify the 

Authority (both for itself and for the Contractor) against any costs, claims, liabilities 

and expenses (including reasonable legal expenses) incurred or suffered by the 

Authority or the Contractor in respect of the same. All salaries and other 

emoluments relating to the Previous Contractor Transferring Employees and 

appertaining to the period from and including the Relevant Vesting Day shall be 

borne by the Contractor. 

2.4 No later than three months after the Relevant Vesting Day, the Contractor shall pay 

to any Previous Contractor a sum equal to the outstanding balance on the Relevant 

Vesting Day of any loan, salary, advance or other indebtedness of any Previous 

Contractor Transferring Employee due to the Previous Contractor immediately prior 

to the Relevant Vesting Day, and it is hereby declared that the rights and liabilities 

in respect of such loans, salary, advances or indebtedness transfer from the 

Previous Contractor to the Contractor on the Relevant Vesting Day.   

2.5 If the Previous Contractor Transferring Employees or any of them transfer to any 

Employing Sub-Contractor by virtue of the operation of TUPE, any successor 

legislation or otherwise, the Contractor shall procure that such employer of the 

Previous Contractor Transferring Employees shall comply with and discharge the 

obligations of the Contractor set out in paragraph 2.1 to 2.4 (Transfer of Previous 

Contractor Transferring Employees from a Previous Contractor). 

2.6 No less than one month prior to the Relevant Vesting Day, the Authority shall 

provide the Contractor with the Personnel Annex together with the Employee 

Liability Information in respect of the Previous Contractor Transferring Employees to 

the extent that such information in respect of the Personnel Annex and such 

Employee Liability information has been provided to the Authority by the Previous 

Contractor. 

2.7 The Authority shall provide the Contractor with any update to the information 

provided under paragraph 2.6 (Transfer of Previous Contractor Transferring 

Employees from a Previous Contractor) as soon as is reasonably practicable to 

the extent that updates have been provided to the Authority by the Previous 
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Contractor.  The Authority does not warrant the accuracy of the information 

provided under paragraph 2.6 (Transfer of Previous Contractor Transferring 

Employees from a Previous Contractor) or as updated. 

2.8 Save in relation to any benefit under the Former Scheme for old age, invalidity or 

survivorship, but subject to paragraph 3.1, the Contractor shall indemnify and keep 

indemnified the Authority against any costs, losses, expenses, claims, liabilities, 

awards or damages incurred by the Authority or any Previous Contractor in 

connection with or as a result of:  

2.8.1 any claims or proceedings by any Previous Contractor Transferring 

Employees or by their appropriate representative (as defined in TUPE or 

any successor legislation) made against the Authority or any Previous 

Contractor at any time arising out of or in connection with any acts or 

omissions of the Contractor or any Employing Sub-Contractor on or after 

the Relevant Vesting Day including, without limitation, claims for breach 

of contract, loss of office, unfair dismissal, redundancy, sex or race 

discrimination, loss of earnings, non payment of pension contributions or 

otherwise (and all costs and expenses thereof);  

2.8.2 the Contractor’s or any Employing Sub-Contractor’s failure or alleged 

failure to comply with its/their obligations to inform or consult or both with 

the Previous Contractor Transferring Employees or any other employee 

of the Contractor or any Employing Sub-Contractor or their employee or 

trade union representatives pursuant to TUPE or any successor 

legislation; 

2.8.3 any substantial change made or proposed to be made by the Contractor 

or any Employing Sub-Contractor in the terms of employment or working 

conditions of any of the Previous Contractor Transferring Employees 

which is detrimental to any of the Previous Contractor Transferring 

Employees;  

2.8.4 any substantial change made or proposed to be made by the Contractor 

or any Employing Sub-Contractor in the terms of employment or working 

conditions of any person who would have been a Previous Contractor 

Transferring Employee and/or any person who would have transferred 

under TUPE and/or this Contract but for their resignation or decision to 

treat their employment as terminated under Regulation 4(9) of TUPE on 
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or before the Relevant Vesting Day as a result of any such changes; 

2.8.5 a change in the identity of the employer of all or any of the Previous 

Contractor Transferring Employees where that change is a significant 

change and to the detriment of all or any of the Previous Contractor 

Transferring Employees;  

2.8.6 a change in the identity of the employer of any person who would have 

been a Previous Contractor Transferring Employee and/or any person 

who would have transferred under TUPE and/or this Contract but for their 

resignation or decision to treat their employment as terminated under 

Regulation 4(9) of TUPE on or before the Relevant Vesting Day as a 

result of the change of employer;  

2.8.7 the Contractor’s failure to procure any Employing Sub-Contractor's 

compliance with paragraph 2.5 (Transfer of Previous Contractor 

Transferring Employees from a Previous Contractor); or 

2.8.8 any breach by the Contractor of its undertakings under paragraphs 2.1 to 

2.4 (Transfer of Previous Contractor Transferring Employees from a 

Previous Contractor). 

2.9 The Authority shall procure that the Previous Contractor shall indemnify and keep 

indemnified the Authority (for and on behalf of itself and the Contractor) against any 

costs, losses, expenses, liabilities, awards or damages in respect of any claims or 

proceedings (and all costs and expenses thereof): 

2.9.1 by any Previous Contractor Transferring Employee or by their appropriate 

representative (as defined in TUPE or any successor legislation) made 

against the Authority and/or the Contractor at any time arising out of or in 

connection with any acts or omissions of any Previous Contractor which 

occurred on or prior to the Relevant Vesting Date including without 

limitation claims for breach of contract, loss of office, unfair dismissal, 

redundancy, sex, race or other discrimination, loss of earnings or 

otherwise (and all costs and expenses thereof) provided that such claims, 

losses, costs, expenses and liabilities are not payable as a result of any 

act or omission of the Authority or the Contractor; 

2.9.2 by any person or persons (or by their appropriate representative (as 

defined in TUPE or any successor legislation)) who are Unidentified 
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Previous Contractor Employees who claims that his or her or their 

contracts of employment or liability in relation to their contracts of 

employment are or have been transferred to the Contractor in accordance 

with TUPE or any successor legislation including, for the avoidance of 

doubt, 

(a) the reasonable cost to the Contractor of employing such 

person or persons for any period during which statutory 

redundancy consultation must be undertaken plus a period 

of up to one month prior to the termination of their 

employment; and 

(b) the cost to the Contractor arising out of the dismissal of such 

person or persons (such dismissal costs to be limited to the 

payment of the higher of, in each case, statutory minimum 

notice or contractual notice and contractual redundancy 

payments or statutory redundancy payments), 

provided that such person or persons are given notice by the Contractor to 

terminate their employment within the later of one month of the Contractor 

becoming aware of such claim or one month from the completion of any 

statutory redundancy consultation process; or 

2.9.3 by any Previous Contractor Transferring Employee or any other 

employee of a Previous Contractor or by their appropriate representative 

(as defined in TUPE or any successor legislation) made against the  

Contractor at any time as a result of the Previous Contractor’s failure or 

alleged failure to comply with its obligations to inform or consult or both 

pursuant to TUPE or any successor legislation provided that such claims, 

losses, costs, expenses and liabilities are not payable as a result of any 

act or omission of the Authority or the Contractor. 

Adjustment to Contract Price Due to Inaccuracies in Number of Employees 

2.10 Save as provided further in this paragraph 2.10 (Adjustment to Contract Price 

Due to Inaccuracies in Number of Employees), no later than one month after the 

Relevant Vesting Day the Contractor shall provide to the Authority a mark up (the 

"Updated Employment Spreadsheet") of the Employment Spreadsheet clearly 

identifying (i) which Expected Previous Contractor Employees from the Employment 
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Spreadsheet have become Transferred Employees (ii) which Expected Previous 

Contractor Employees from the Employment Spreadsheet have not become 

Transferred Employees and (iii) any Additional Employees. The Contractor shall 

produce such evidence of the accuracy of the Updated Employment Spreadsheet 

as the Authority may reasonably require and in any event no later than 14 days 

following the receipt of such a request. In the event that, following the period of one 

month prescribed in this paragraph 2.10 (Adjustment to Contract Price Due to 

Inaccuracies in Number of Employees) but prior to the expiry of six months 

following the Relevant Vesting Day, an Unidentified Previous Contractor Employee 

transfers to the Contractor or to an Employing Sub-Contractor, the Contractor may 

supply to the Authority a further Updated Employment Spreadsheet, provided 

always that the same is delivered within 14 days of the Contractor or the Employing 

Sub-Contractor becoming aware of the existence of the said Unidentified Previous 

Contractor Employee. 

2.11 The Contractor warrants that the Updated Employment Spreadsheet will be an 

accurate representation of (i) which Expected Previous Contractor Employees from 

the Employment Spreadsheet have become Transferred Employees (ii) which 

Expected Previous Contractor Employees from the Employment Spreadsheet have 

not become Transferred Employees and (iii) which employees are Additional 

Employees.  

2.12 The Contract Price includes a provision for Employment Costs and Redundancy 

Costs. The Parties acknowledge and agree that such Employment Costs and 

Redundancy Costs will not be paid in full to the Contractor where fewer Expected 

Previous Contractor Employees become Transferred Employees than was 

envisaged in the Employment Spreadsheet, unless otherwise agreed by the 

Authority under paragraph 2.16 (Adjustment to Contract Price Due to 

Inaccuracies in Number of Employees). 

2.13 The Contractor shall recalculate the Employment Costs and Redundancy Costs to 

take account of any difference in personnel between the Employment Spreadsheet 

and the Updated Employment Spreadsheet. The Contractor shall recalculate the 

Employment Costs and Redundancy Costs using the same method and 

calculations as the Contractor used to produce the figures in the Contractor 

Calculation Spreadsheet and in a way which is consistent with the Staffing Nos. 

spreadsheet and the Key Model Outputs spreadsheet within the Base Case.  The 

Contractor shall provide the Authority with details on these recalculations at the 

same time as it provides the Authority with the Updated Employment Spreadsheet. 
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The Contractor shall produce such evidence of the fairness, accuracy and 

consistency of the recalculations referred to in this paragraph 2.13 (Adjustment to 

Contract Price Due to Inaccuracies in Number of Employees) as the Authority 

may reasonably require and in any event no later than 14 days following the receipt 

of such a request.  

2.14 The Contractor warrants that the recalculations referred to in paragraph 2.13 

(Adjustment to Contract Price Due to Inaccuracies in Number of Employees) 

will be fair and accurate and will be produced using the same method and 

calculations as the Contractor used to produce the figures in the Contractor 

Calculation Spreadsheet and will be consistent with the Staffing Nos. spreadsheet 

and the Key Model Outputs spreadsheet within the Base Case. 

2.15 In the event that fewer Expected Previous Contractor Employees transfer to the 

Contractor or an Employing Sub-Contractor than envisaged in the Employment 

Spreadsheet and: 

2.15.1 the Contractor considers, acting reasonably, that it or the Employing Sub-

Contractor will need to recruit new employees or redeploy any existing 

employee of the Contractor or the Employing Sub-Contractor in order to 

maintain a staffing level necessary to deliver the Custodial Service; 

and/or 

2.15.2 the Contractor considers, acting reasonably, that the Redundancy Costs 

should not be reduced despite the transfer of fewer Expected Previous 

Contractor Employees than envisaged in the Employment Spreadsheet,  

 the Contractor may, at the same time as it provides the Updated Employment 

Spreadsheet, propose to the Authority that the Employment Costs and/or 

Redundancy Costs should not be reduced, whether at all or to the extent that the 

Employment Costs and/or Redundancy Costs would otherwise be reduced as a 

result of the recalculations under paragraph 2.13 (Adjustment to Contract Price 

Due to Inaccuracies in Number of Employees). The Contractor shall produce 

evidence to support any such proposal and provide such further information as the 

Authority may reasonably require (no later than fourteen (14) days after a request 

by the Authority for such information). The Authority shall within thirty (30) days of 

the later of (i) the Contractor's proposal under this paragraph 2.15 (Adjustment to 

Contract Price Due to Inaccuracies in Number of Employees) or (ii) the receipt 

by the Authority of such further information reasonably requested by the Authority 
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give to the Contractor written notice as to whether it agrees with the proposal in 

relation to the Employment Costs and/or Redundancy Costs.  In the absence of 

agreement of the Contractor's proposal in relation to the Employment Costs and/or 

Redundancy Costs (within a reasonable time), either Party may require that the 

issue is determined in accordance with clause 74 (Dispute Resolution). 

2.16 Subject to paragraph 2.17 (Adjustment to Contract Price Due to Inaccuracies 

in Number of Employees), the Parties shall adjust the Contract Price with effect 

from the Services Commencement Date in line with the recalculations provided to 

the Authority pursuant to paragraph 2.13 (Adjustment to Contract Price Due to 

Inaccuracies in Number of Employees) and/or as agreed or determined under 

paragraph 2.15 (Adjustment to Contract Price Due to Inaccuracies in Number 

of Employees) and in accordance with Schedule 8 (Change Protocol). For the 

avoidance of doubt, the Contractor may not claim any adjustment to the Contract 

Price (or to the Employment Costs or Redundancy Costs) under paragraphs 2.10 

(Adjustment to Contract Price Due to Inaccuracies in Number of Employees) 

to 2.32 (Adjustments) in relation to any Additional Employee who is given notice by 

the Contractor to terminate his/her employment within the later of: 

2.16.1 one month of the Contractor becoming aware that any such person 

claims that his or her contract of employment (or liability in relation to 

such contract) has transferred to the Contractor in accordance with 

TUPE; or 

2.16.2 one month from the completion of any statutory redundancy consultation 

process in respect of the dismissal of any such person. 

2.17 If the Contractor fails to produce the Updated Employment Spreadsheet and/or the 

recalculations in accordance with paragraphs 2.10 and 2.13 (Adjustment to 

Contract Price Due to Inaccuracies in Number of Employees) or fails to provide 

such further information as is reasonably requested by the Authority under 

paragraph 2.15 (Adjustment to Contract Price Due to Inaccuracies in Number 

of Employees) within the timescale specified therein or if it fails to demonstrate to 

the Authority's reasonable satisfaction that the Updated Employment Spreadsheet 

and/or the recalculations are fair, accurate and consistent with the Contractor 

Calculation Spreadsheet, the Staffing Nos. spreadsheet and the Key Model Outputs 

spreadsheet within the Base Case, then the Contract Price will be adjusted with 

effect from the Services Commencement Date to a level that the Authority 
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considers reasonable and the Parties shall record the adjustment in accordance 

with Schedule 8 (Change Protocol).  

2.18 Any element of the Contract Price that relates to redundancy costs will only be paid 

by the Authority if the Contractor can demonstrate to the reasonable satisfaction of 

the Authority that in any particular case of dismissal:- 

2.18.1 redundancy is or was the genuine reason for the dismissal of the 

employee;  

2.18.2 the Contractor or any Employing Sub-Contractor has followed a fair 

procedure in effecting the dismissal, including offering suitable alternative 

employment and taking all reasonable steps to avoid the need to dismiss 

the employee; and 

2.18.3 a redundancy situation was envisaged by the Contractor or any 

Employing Sub-Contractor in the Staffing Nos. spreadsheet and the Key 

Model Outputs spreadsheet within the Base Case. 

Adjustment to Contract Price Due to Inaccuracies in Employee Information 

2.19 No later than one month after the Relevant Vesting Day the Contractor shall deliver 

the Revised Contractor Calculation Spreadsheet to the Authority.  

2.20 The Contractor shall produce such evidence of the accuracy of the Contractor 

Calculation Spreadsheet and Revised Contractor Calculation Spreadsheet as the 

Authority may reasonably require and in any event no later than 14 days following 

the receipt of such a request.  

2.21 The Contractor warrants that the Contractor Calculation Spreadsheet is a fair and 

accurate representation and interpretation of the information provided to the 

Contractor by the Authority prior to the Contractor submitting its final tender to the 

Authority.  

2.22 The Contractor warrants that the Revised Contractor Calculation Spreadsheet will 

be a fair and accurate representation and interpretation of the position in respect of 

employment and related costs as at the Relevant Vesting Day.  

2.23 Where following the Relevant Vesting Day the Contractor provides reasonable 

evidence to the Authority that the Revised Contractor Calculation Spreadsheet is 
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accurate and that any differences between the information in the Contractor 

Calculation Spreadsheet and the position on the Relevant Vesting Day as reflected 

in the Revised Contractor Calculation Spreadsheet results in reasonable additional 

costs to the Contractor (whether directly or as a result of additional costs incurred 

by an Employing Sub-Contractor) then, subject to paragraphs 2.25 (Adjustment to 

Contract Price Due to Inaccuracies in Employee Information) and paragraphs 

2.26 and 2.28 (Adjustments), a reasonable adjustment to the Contract Price shall 

be made to meet such reasonable additional costs that the Contractor and/or any 

Employing Sub-Contractor incurs as a result of such differences provided that such 

differences are not as a result of an act or omission of the Contractor and/or any 

Employing Sub-Contractor. 

2.24 Where following the Relevant Vesting Day the Authority provides reasonable 

evidence to the Contractor that any differences between the information in the 

Contractor Calculation Spreadsheet and the position on the Relevant Vesting Day 

as reflected in the Revised Contractor Calculation Spreadsheet results in a 

reasonable reduction in costs to the Contractor (whether directly or as a result of a 

reduction in costs incurred by an Employing Sub-Contractor) then, subject to 

paragraph 2.25 (Adjustment to Contract Price Due to Inaccuracies in 

Employee Information), a reasonable adjustment to the Contract Price to reflect 

any reasonable reduction in costs that the Contractor and/or any Employing Sub-

Contractor incurs as a result of such differences shall be made.  

2.25 No adjustment to the Contract Price shall be made pursuant to paragraphs 2.23 or 

2.24 (Adjustment to Contract Price Due to Inaccuracies in Employee 

Information) due to a difference between the number or identity of employees 

specified on the Contractor Calculation Spreadsheet and the number or identity of 

employees specified on the Revised Contractor Calculation Spreadsheet.  

Adjustments 

2.26 The Contractor shall notify the Authority of any adjustment pursuant to paragraph 

2.23 (Adjustment to Contract Price Due to Inaccuracies in Employee 

Information) and shall produce an estimate of the change in costs and such 

reasonable evidence of the change in costs incurred as the Authority may 

reasonably request as soon as is reasonably practicable (and in any event no later 

than 14 days after a request) prior to any adjustment being made.  In the event of 

failure to produce such evidence within this timescale, save where such a failure is 
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as a result of the act or omission of the Authority, no adjustment to the Contract 

Price shall be made. 

2.27 The Authority shall notify the Contractor of any adjustment pursuant to paragraph 

2.22 (Adjustment to Contract Price Due to Inaccuracies in Employee 

Information) and shall produce such reasonable evidence of the change in costs 

as the Contractor may reasonably request as soon as is reasonably practicable 

(and in any event no later than 14 days after a request).  The Contractor shall 

produce such evidence as the Authority may reasonably request as soon as is 

reasonably practicable (and in any event no later than 14 days after a request) to 

help the Authority demonstrate that there has been a change in costs. Within 30 

days of receipt of the Authority's notification of the adjustment, the Contractor shall 

produce an estimate of any change in costs. 

2.28 Where an increase in costs has occurred pursuant to paragraph 2.23 (Adjustment 

to Contract Price Due to Inaccuracies in Employee Information) the Authority 

shall within 30 days of receipt of the estimate of any change in costs give to the 

Contractor written notice as to whether it agrees. On the Contractor’s receipt of 

such a written notice, the adjustment to the Contract Price shall be made in 

accordance with Schedule 8 (Change Protocol) with effect from the Services 

Commencement Date. In the absence of such agreement on the estimate of 

change in costs (within a reasonable time), either Party may require that the fair 

value of the estimate of change in costs is determined in accordance with clause 

74 (Dispute Resolution).  

2.29 Where a decrease in costs has occurred pursuant to paragraph 2.24 (Adjustment 

to Contract Price Due to Inaccuracies in Employee Information) the Contract 

Price shall be adjusted with effect from the Services Commencement Date to a 

level that the Authority considers reasonable and the Parties shall record the 

adjustment in accordance with Schedule 8 (Change Protocol).  

2.30 If the Contractor does not agree with the level of adjustments made pursuant to 

paragraphs 2.17 (Adjustment to Contract Price Due to Inaccuracies in Number 

of Employees) or 2.29 (Adjustments) it may require that the fair value of the 

change in costs is determined in accordance with clause 74 (Dispute Resolution).  

2.31 No changes shall be made to the Contract Price in respect of changes or 

differences that are notified by the Contractor or the Authority (as the case may be) 

under paragraphs 2.23, 2.24 (Adjustment to Contract Price Due to 
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Inaccuracies in Employee Information), 2.26 and 2.27 (Adjustments) more than 

three months following delivery of the Revised Contractor Calculation Spreadsheet.  

2.32 If an adjustment to the Contract Price has been made pursuant to paragraphs 2.16 

or 2.17 (Adjustment to Contract Price Due to Inaccuracies in Number of 

Employees) it cannot also be made pursuant to paragraph 2.23 (Adjustment to 

Contract Price Due to Inaccuracies in Employee Information) if this would result 

in the Contractor recovering the same costs twice.  

2.33 Paragraphs 2.10 (Adjustment to Contract Price Due to Inaccuracies in Number 

of Employees) to 2.32 (Adjustments) provide the only recourse for the Contractor 

to recover loss or costs due to inaccurate or incomplete employee information 

supplied by the Authority. The Contractor cannot rely on any other provisions to 

recover loss or costs due to inaccurate or incomplete employee information 

supplied by the Authority.   

2.34 For the avoidance of doubt, the Parties agree that any adjustment to the Contract 

Price under this paragraph 2 (TUPE and Employees) shall include an adjustment 

to all elements of the Contract Price, the relevant elements of the Base Case and, 

where applicable, the Restructuring Costs.  

2.35 Paragraphs 2.1 to 2.5 (Transfer of Previous Contractor Employees from the 

Previous Contractor), 2.8 (Indemnities), 2.38 to 2.39 (Post Transfer Reporting), 

(Redundancy and Severance Terms), 2.53 (Terminal Redundancy Liability) 

and 3 (Pensions) shall also apply to Unidentified Previous Contractor Employees 

save that references to “Previous Contractor Transferring Employees” in such 

paragraphs shall be construed as being references to Unidentified Previous 

Contractor Employees and references to “Relevant Vesting Day” in such 

paragraphs shall be construed as being references to the date on which a relevant 

transfer for the purposes of TUPE takes place in respect of the Authority 

Unidentified Previous Contractor Employees. 

Post Transfer Reporting 

2.36 The Contractor shall notify the Authority of the following information relating to the 

Previous Contractor Transferring Employees as part of the normal reporting regime 

of the Contract on a monthly basis in a format agreed between the Contractor and 

the Authority from time to time (or failing such agreement, in such form as may be 

required by the Authority): 
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2.36.1 proposed, agreed or imposed changes to terms and conditions of service 

in respect of Previous Contractor Transferring Employees; 

2.36.2 disputes relating to TUPE, any successor legislation or any other 

legislation relating to collective consultation requirements which are 

regarded as unresolved by a recognised Trades Union and/or employee 

representatives; 

2.36.3 any court action or tribunal proceedings relating to TUPE, any successor 

legislation or any other legislation relating to collective consultation 

requirements; 

2.36.4 completed court action or tribunal proceedings relating to TUPE, any 

successor legislation or any other legislation relating to collective 

consultation requirements; 

2.36.5 "out of court" settlements relating to TUPE, any successor legislation or 

any other legislation relating to collective consultation requirements; and 

2.36.6 proposed dismissals of any Previous Contractor Transferring Employees 

by reason of redundancy (whether voluntary or otherwise), 

such reports to also include information relating to staff transferred under TUPE or 

any successor legislation to any Employing Sub-Contractors as a result of this 

Contract.  

2.37 The information referred to in paragraph 2.36 (Post Transfer Reporting) may also 

be used in considering the Contractor’s bid at re-let, or in considering the 

Contractor’s bid(s) for other contracts let by the Authority.   

Information on Re-tender, Expiry or Termination  

2.38 During the period of eighteen months preceding the Expiry Date or at any other time 

as directed by the Authority (but no more than once in any Year) or once notice to 

terminate this Contract or the provision of part of the Custodial Service under this 

Contract has been given (for whatever reason) or where there is a reasonable 

expectation on the part of the Authority that a Subsequent Relevant Transfer may 

take place, the Contractor shall: 

2.38.1 upon the Authority's request, fully and accurately disclose to the Authority 
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the information listed in Part 2 of Appendix 1 to this Schedule 17 

(TUPE, Employees and Pensions) relating to the Contractor Personnel 

that are employed, assigned or engaged in the provision of the Custodial 

Service (or part of the Custodial Service which is subject to the 

Subsequent Relevant Transfer), and indicating which of these individuals 

are members of the Contractor Pension Scheme provided by the 

Contractor (or if applicable) any Employing Sub-Contractor in accordance 

with paragraph 3.1; 

2.38.2 provide the information promptly and in any event not later than three 

months from the date when a request for such information is made and at 

no cost to the Authority; 

2.38.3 permit the Authority to use the information for informing any tenderer for 

any services which are substantially the same as any part of the 

Custodial Service provided pursuant to this Contract; and  

2.38.4 enable and assist the Authority and such other persons as the Authority 

may determine to communicate with and meet the Contractor Personnel 

(as required) and their trade union or other employee representatives.  

2.39 During the period of three months preceding the Expiry Date or at any other time as 

directed by the Authority (but no more than once in any Year) or once notice to 

terminate this Contract or the provision of part of the Custodial Service under this 

Contract has been given (for whatever reason) or where there is a reasonable 

expectation on the part of the Authority that a Subsequent Relevant Transfer may 

take place, the Contractor shall: 

2.39.1 upon the Authority's request fully and accurately disclose to the Authority 

such information listed in Part 3 of Appendix 1 to this Schedule 17 

(TUPE, Employees and Pensions) relating to the Contractor Personnel 

that are employed, assigned or engaged in the provision of the Custodial 

Service (or part of the Custodial Service which is subject to the 

Subsequent Relevant Transfer), and indicating which of the individuals 

are members of the Contractor Pension Scheme provided by the 

Contractor (or if applicable) any Employing Sub-Contractor in accordance 

with paragraph 3.1; 

2.39.2 provide the information promptly and in any event not later than one 
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month from the date when a request for such information is made and at 

no cost to the Authority; 

2.39.3 permit the Authority to use the information for informing any tenderer for 

any services which are substantially the same as any part of the Service 

provided pursuant to this Contract; and  

2.39.4 enable and assist the Authority and such other persons as the Authority 

may determine to communicate with and meet the Contractor Personnel 

(as required) and their trade union or other employee representatives.  

2.40 The Contractor shall indemnify and keep the Authority and any New Contractor (or 

any sub-contractor of the New Contractor) indemnified fully in respect of any claims, 

losses, costs, expenses, demands and liabilities arising from the provision of 

information by the Contractor under paragraphs 2.38 and 2.39 (Information on 

Re-tender, Expiry or Termination), inaccuracies in the information provided by the 

Contractor under paragraphs 2.38 and 2.39 (Information on Re-tender, Expiry or 

Termination) or the Contractor's failure to provide information under paragraphs 

2.38 and 2.39  (Information on Re-tender, Expiry or Termination).  

2.41 Once the information referred to at paragraph 2.38 (Information on Re-tender, 

Expiry or Termination) has been passed to the Authority during the eighteen (18) 

Months preceding the Expiry Date or once notice to terminate this Contract or 

provision of part of the Custodial Service under this Contract has been given (for 

whatever reason) or within six (6) Months of the Expiry Date, (whichever is the 

earlier), the Contractor shall not and shall procure that any third party (including any 

Employing Sub-Contractor) shall not:  

2.41.1 materially amend the rates of remuneration, terms of employment or 

hours to be worked by Contractor Personnel, including holidays; or  

2.41.2 replace, dismiss (other than by reason of gross misconduct) or redeploy 

any of the Contractor Personnel, or increase the number of Contractor 

Personnel assigned to the provision of the Custodial Service or relevant 

part of the Custodial Service; or 

2.41.3 reorganise any working methods or assign to any person wholly or mainly 

employed or engaged in providing the Custodial Service or relevant part 

of the Custodial Service any duties unconnected with the Custodial 

Service or relevant part of the Custodial Service under this Contract, 
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without the prior written agreement of the Authority, such agreement not to be 

unreasonably withheld.    

2.42 Without prejudice to paragraphs 2.38 to 2.41 (Information on Re-tender, Expiry 

or Termination), the Contractor agrees to provide the Employee Liability 

Information in relation to the Contractor Personnel to the Authority (and/or, where 

relevant, the New Contractor (or any sub-contractor of the New Contractor)) at such 

time or times as are required by TUPE, and, at the time of providing such Employee 

Liability Information, the Contractor shall warrant that the Employee Liability 

Information:  

2.42.1 is complete and accurate at the time it is provided to the Authority or the 

New Contractor (or any sub-contractor of the New Contractor), as 

appropriate;  

2.42.2 will be updated to take account of any changes to such information, as 

required by TUPE. 

2.43 The Authority may assign the benefit of the warranty in paragraph 2.42 

(Information on Re-tender, Expiry or Termination) to a New Contractor (or any 

sub-contractor of the New Contractor). 

2.44 The Contractor shall (and shall ensure that any Sub-Contractor shall) upon the 

reasonable request of the Authority enable and assist the Authority and such other 

persons as the Authority may reasonably determine, including any New Contractor 

(or any sub-contractor of the New Contractor), to communicate with and meet the 

Contractor Personnel and their representatives as, when and where the Authority 

determines. 

2.45 The Contractor agrees that a New Contractor (or any sub-contractor of the New 

Contractor) can elect to consult representatives of the Contractor Personnel before 

the Service Commencement Date. If such election is made, the Contractor will 

provide information and such other reasonable assistance, including access to the 

Contractor Personnel and their representatives, as the New Contractor (or any sub-

contractor of the New Contractor) reasonably requires in order to assist the New 

Contractor (or any sub-contractor of the New Contractor) to comply with collective 

consultation requirements under section 198A and/or section 198B of the Trade 

Union and Labour Relations (Consolidation) Act 1992 (the "TULR(C)A") as 

amended or TUPE. 
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Indemnities on expiry, termination or cessation of the Contract 

2.46 Where the Contractor or any Employing Sub-Contractor shall cease (for whatever 

reason and whether directly or indirectly) to provide the Custodial Service (or part 

thereof) to be provided under this Contract the Contractor shall indemnify and keep 

indemnified the Authority and any New Contractor (or any sub-contractor of the 

New Contractor) against any costs, losses, expenses, liabilities, awards or 

damages in respect of any claims or proceedings (and all costs and expenses 

thereof): 

2.46.1 where there is a Subsequent Relevant Transfer, by any Subsequent 

Transferring Employee or by their appropriate representative (as defined 

in TUPE or any successor legislation) made against the Authority and/or 

a New Contractor (or any sub-contractor of the New Contractor) at any 

time arising out of or in connection with any acts or omissions of the 

Contractor or any Employing Sub-Contractor which occurred on or prior 

to the Subsequent Transfer Date including without limitation claims for 

breach of contract, loss of office, unfair dismissal, redundancy, sex, race 

or other discrimination, loss of earnings, non payment of pension 

contributions or otherwise (and all costs and expenses thereof) provided 

that such claims, losses, costs, expenses and liabilities are not payable 

as a result of any act or omission of the Authority or a New Contractor (or 

any sub-contractor of the New Contractor); 

2.46.2 by any person or persons (or by their appropriate representative (as 

defined in TUPE or any successor legislation)) who are not Subsequent 

Transferring Employees or who are not disclosed as such to the Authority 

in accordance with paragraph 2.39 (Information on Re-tender, Expiry 

or Termination) who claims that his or her or their contracts of 

employment or liability in relation to their contracts of employment are or 

have been transferred to the Authority or a New Contractor (or any sub-

contractor of the New Contractor) in accordance with TUPE or any 

successor legislation including, for the avoidance of doubt, 

2.46.2.1 the reasonable cost to the Authority or the New Contractor 

(or any sub-contractor of the New Contractor) of employing 

such person or persons for any period during which statutory 

redundancy consultation must be undertaken plus a period 
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of up to one month prior to the termination of their 

employment; and 

2.46.2.2 the cost to the Authority or the New Contractor (or any sub-

contractor of the New Contractor) arising out of the dismissal 

of such person or persons (such dismissal costs to be 

limited to the payment of contractual notice and contractual 

redundancy payments), 

provided that such person or persons are given notice by the Authority or 

the New Contractor (or any sub-contractor of the New Contractor) to 

terminate their employment within one month of the Authority or the New 

Contractor (or any sub-contractor of the New Contractor) becoming 

aware of such claim; or 

2.46.3 by any Subsequent Transferring Employee or any other employee of the 

Contractor or any Employing Sub-Contractor or by their appropriate 

representative (as defined in TUPE or any successor legislation) made 

against the Authority and/or the New Contractor (or any sub-contractor of 

the New Contractor) at any time as a result of the Contractor’s or any 

Employing Sub-Contractor’s failure or alleged failure to comply with 

its/their obligations to inform or consult or both pursuant to TUPE or any 

successor legislation.   

2.47 The Contractor shall be responsible for all emoluments and outgoings in respect of 

the Contractor Personnel and the Subsequent Transferring Employees (including all 

wages, bonuses, commission, premiums, subscriptions, PAYE and national 

insurance contributions and pension contributions) which are attributable in whole 

or in part to the period up to, and including, the Subsequent Transfer Date 

(including any bonuses or commission which are payable after the Subsequent 

Transfer Date but attributable in whole or in part to the period on or before the 

Subsequent Transfer Date) and the Contractor will indemnify the Authority and the 

Crown (both for themselves and any New Contractor (or any sub-contractor of the 

New Contractor)) against any costs, claims, liabilities and expenses (including 

reasonable legal expenses) incurred or suffered by the Authority or any New 

Contractor (or any sub-contractor of the New Contractor) in respect of the same. 
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2.48 The Authority shall indemnify and keep indemnified the Contractor against any 

costs, losses, expenses, liabilities, awards or damages in respect of any claims or 

proceedings (and all costs and expenses thereof): 

2.48.1 where there is a Subsequent Relevant Transfer, by any Subsequent 

Transferring Employee or by their appropriate representative (as defined 

in TUPE or any successor legislation) made against the Contractor or any 

Employing Sub-Contractor at any time arising out of or in connection with 

any acts or omissions of the New Contractor (or any sub-contractor of the 

New Contractor) which occurred on or after the Subsequent Transfer 

Date including claims for breach of contract, loss of office, unfair 

dismissal, redundancy, sex, race or other discrimination, loss of earnings 

or otherwise (and all costs and expenses thereof) provided that such 

claims, losses, costs, expenses and liabilities are not payable as a result 

of any act or omission of the Contractor or any Employing Sub-

Contractor; 

2.48.2 by any Subsequent Transferring Employee or by their appropriate 

representative (as defined in TUPE or any successor legislation) made 

against the Contractor or any Employing Sub-Contractor at any time as a 

result of the New Contractor’s (or any sub-contractor's of the New 

Contractor) failure or alleged failure to comply with its obligations to 

inform or consult or both with any trade union or employee 

representatives pursuant to TUPE or any successor legislation provided 

that such claims, losses, costs, expenses and liabilities are not payable 

as a result of any act or omission of the Contractor or any Employing 

Sub-Contractor; 

2.48.3 by virtue of any substantial change made or proposed to be made by the 

New Contractor (or any sub-contractor of the New Contractor) in the 

terms of employment or working conditions of any of the Subsequent 

Transferring Employees which is detrimental to any of the Subsequent 

Transferring Employees; 

2.48.4 by virtue of any substantial change to the material detriment made or 

proposed to be made by the New Contractor (or any sub-contractor of the 

New Contractor) in the terms of the employment or working conditions of 

any person or persons who would have transferred pursuant to the 

Subsequent Relevant Transfer, but who terminated their contract of 
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employment by reason of such change; or 

2.48.5 by virtue of a change in the identity of the employer of all or any of the 

Subsequent Transferring Employees where that change is a significant 

change and to the detriment of all or any of the Subsequent Transferring 

Employees.  

Contracts (Rights of Third Parties) Act 1999 

2.49 A New Contractor may enforce the terms of paragraph 2.40 (Information on Re-

tender, Expiry or Termination) and paragraph 2.46 (Indemnities on expiry, 

termination or cessation of the Contract) against the Contractor or any 

Employing Sub-Contractor in accordance with the Contracts (Rights of Third 

Parties) Act 1999. 

2.50 The consent of a New Contractor or any of its sub-contractors is not required to 

rescind or vary or terminate this Contract. 

Redundancy 

2.51 The Contractor shall notify, and shall procure that any Employing Sub-Contractors 

notify the Authority in writing, of any proposals to dismiss as redundant any of the 

Previous Contractor Transferring Employees as soon as practicable after the 

Contractor or any Employing Sub-Contractor has decided to proceed with such 

proposals and (subject to the Contractor and/or any Employing Sub-Contractor’s 

compliance with any relevant legal obligations) in any event as soon as practicable 

on or after the date on which the proposals are announced or notified to any trade 

unions or other body or persons representing any affected Previous Contractor 

Transferring Employee or the affected Previous Contractor Transferring Employees 

themselves, subject to the Authority undertaking to keep any such information 

confidential and ensuring that such information is not disclosed to any third party 

and that distribution internally within the Authority is restricted so far as reasonably 

practicable. 

Terminal Redundancy Liability 

2.52 Subject to the provisions of paragraph 2.48 (Indemnities on expiry, termination 

or cessation of the Contract) and save as expressly stated in clauses 2.3 

(Duration of Contract), 48.2 (Compensation on Termination for Authority 

Default), 50.2 (Compensation on Termination on Force Majeure) and 52.2 
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(Compensation on Voluntary Termination), on expiry or termination of this 

Contract or provision of part of the Custodial Service under this Contract 

(howsoever arising), payments of any appropriate redundancy and relocation 

compensation to any employee of the Contractor or Employing Sub-Contractor 

(including, for the avoidance of doubt, any Previous Contractor Transferring 

Employees who are not Subsequent Transferring Employees) are the responsibility 

of the Contractor. 

Further assistance 

2.53 The Contractor shall procure that any Employing Sub-Contractor complies with and 

discharges the obligations imposed on the Contractor in this Schedule as if those 

obligations applied directly to that Employing Sub-Contractor. 

2.54 The Contractor shall procure that the trustees, administrator or insurer (as the case 

may be) of any pension arrangement in which Contractor Personnel have accrued 

benefits as a consequence of being engaged or employed by the Contractor or any 

Employing Sub-Contractor in the provision of the Custodial Service will provide all 

assistance which the Authority may reasonably require to deal with the pension 

aspects of any onward transfer of any Contractor Personnel.  

3. PENSIONS 

3.1 Subject to paragraph 3.2, the Contractor undertakes to procure and shall procure 

that any Employing Sub-Contractor shall procure that: 

3.1.1 with effect on and from each Relevant Vesting Date, any Previous 

Contractor Transferring Employee in respect of whom the Pension 

Protection Requirements are applicable is admitted to membership of the 

Contractor Pension Scheme; 

3.1.2 the Contractor Pension Scheme must comply at all times with the 

Pension Protection Requirements and must not be amended in any way 

which would cause the scheme to fail to meet those requirements; 

3.1.3 each Previous Contractor Transferring Employee in respect of whom the 

Pension Protection Requirements are applicable must be provided with 

access to the Contractor Pension Scheme throughout the time he or she 

is engaged in providing the Custodial Service under the Contract; 
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3.1.4 with effect on and from each Relevant Vesting Date, any Previous 

Contractor Transferring Employee in respect of whom the Pension 

Protection Requirements are inapplicable is admitted to membership of a 

pension arrangement which satisfies the obligations of the Contractor (or 

any relevant Initial Sub-Contractor) under TUPE; 

3.1.5 in addition to complying with the obligations in paragraphs 3.1.1 to 3.1.4, 

the Contractor will ensure (and will procure that any and all relevant 

Employing Sub-Contractors will ensure) that it complies with the Auto 

Enrolment Obligations it owes to the Previous Contractor Transferring 

Employees. 

3.2 Notwithstanding paragraph 3.1, nothing shall prevent the Contractor (or any 

relevant Employing Sub-Contractor) from agreeing with any Previous Contractor 

Transferring Employee that the Previous Contracting Transferring Employee in 

question will be provided with pension benefits during the time he or she is engaged 

in providing the Custodial Service which are different to those which would 

otherwise be provided under paragraph 3.1, provided that this is permitted by law.  

3.3 Subject to paragraph 3.4, in respect of employees who are not Previous Contractor 

Transferring Employees and who are engaged in the provision of the Custodial 

Service under this Contract (the "New Employees”), the Contractor shall (and shall 

procure that any relevant Employing Sub-Contractors shall) provide the New 

Employees with access to a pension arrangement which satisfies the obligations of 

the Contractor (or any relevant Employing Sub-Contractor) under TUPE, the 

Pension Protection Requirements and the Auto Enrolment Obligations throughout 

the time the New Employees are engaged in providing the Custodial Service.  

3.4 Notwithstanding paragraph 3.3, nothing shall prevent the Contractor (or any 

relevant Employing Sub-Contractor) from agreeing with any New Employee that the 

New Employee in question will be provided with pension benefits during the time he 

or she is engaged in providing the Custodial Service which are different to those 

which would otherwise be provided under paragraph 3.3, provided that this is 

permitted by law.  

3.5 The Contractor shall indemnify and keep indemnified the Authority in respect of any 

claims, losses, demands, liabilities of any kind whatsoever and expenses 

reasonably incurred which arise out of or in connection with any failure of the 

Contractor to comply with paragraph 3 (Pensions) and/or of the failure of any 
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Employing Sub-Contractor to comply with the terms of its contract with the 

Contractor in relation to the provision of pension, retirement, health and death 

benefits to any Previous Contractor Transferring Employees or any New 

Employees.  

Private Health Insurance and Life Assurance 

3.6 The Contractor undertakes to procure and shall procure that any Employing Sub-

Contractor shall procure that with effect on and from each Relevant Vesting Date all 

Previous Contractor Transferring Employees are provided with private health 

insurance cover and death benefits at the level to which they are entitled by virtue 

of the operation of TUPE throughout the time they are engaged in the provision of 

the Custodial Service under this Contract (or such other level as is agreed between 

the Contractor or any relevant Employing Sub-Contractor and a Previous Contractor 

Transferring Employee in respect of that individual, if permitted by law).   

3.7 In respect of any New Employees, the Contractor undertakes to procure and shall 

procure that any Employing Sub-Contractor shall procure that those New 

Employees are provided with private health insurance cover and death benefits at 

the level to which they are entitled by virtue of the operation of TUPE throughout the 

time they are engaged in the provision of the Custodial Service under this Contract 

(or such other level as is agreed between the Contractor or any relevant Employing 

Sub-Contractor and a New Employee in respect of that individual, if permitted by 

law).   

Termination of Contract 

3.8 The Contractor shall procure that:  

3.8.1 after notice (for whatever reason) is given, in accordance with the other 

provisions of this Contract, to terminate the Contract or any part of the 

Custodial Service; or  

3.8.2 after the date which is two years prior to the Expiry Date, 

no change is made to pension, retirement and death benefits provided for or in 

respect of any person who will become a Subsequent Transferring Employee and 

no category of earnings which were not previously pensionable are made 

pensionable and the contributions (if any) payable by such employees are not 
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reduced without (in any case) the prior approval of the Authority (such approval not 

to be unreasonably withheld). 

3.9 The Contractor shall (and shall procure that any Employing Sub-Contractor shall):  

3.9.1 maintain such documents and information as will be reasonably required 

to manage the pension aspects of any onward transfer of any person 

engaged or employed by the Contractor or any Employing Sub-

Contractor in the provision of the Custodial Service on the expiry or 

termination of this Contract; 

3.9.2 promptly provide to the Authority such documents and information 

relating to the pension benefits and entitlements of any person engaged 

or employed by the Contractor or any Employing Sub-Contractor in the 

provision of the Custodial Service on the expiry or termination of this 

Contract which the Authority may reasonably request at any time;  

3.9.3 promptly and fully co-operate with the reasonable requests of the 

Authority relating to any administrative tasks necessary to deal with the 

pension aspects of any onward transfer of any person engaged or 

employed by the Contractor or any Employing Sub-Contractor in the 

provision of the Custodial Service. Any such requests made by the 

Authority shall be made in writing and can be made at any time during the 

Contract.  Where there is no agreement to the contrary, the Contractor 

shall provide the information within twenty eight (28) days of the request; 

and 

3.9.4 ensure that all pension, private health insurance and life assurance 

contributions or premiums due to be paid on behalf of any person 

engaged or employed by the Contractor or any Employing Sub-

Contractor in the provision of the Custodial Service who is to be subject 

to an onward transfer on the Subsequent Relevant Transfer Date have 

been paid in full at that date. 

3.10 The Contractor shall procure that any Employing Sub-Contractor complies with and 

discharges the obligations imposed on the Contractor in this Schedule as if those 

obligations applied directly to that Employing Sub-Contractor. 

3.11 The Contractor shall procure that the trustees of any pension arrangement in which 

Subsequent Transferring Employees have accrued benefits as a consequence of 
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being engaged or employed by the Contractor or any Employing Sub-Contractor in 

the provision of the Custodial Service will provide all assistance which the Authority 

may reasonably require to deal with the pension aspects of any onward transfer of 

any Subsequent Transferring Employees. 
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APPENDIX 1: EMPLOYEE INFORMATION 

PART 1 

1. Total number of individual members of staff that currently undertake the 
work and who may therefore be transferred.  Information from the 
Contractor as to why any of their staff or those of any Sub-Contractors 
who currently undertake the work will not transfer 

2. The total number of posts or proportion of posts expressed as full-time 
equivalent value that currently undertake the work that is to transfer. 

3. The preceding 12 months total pay costs – pay, employee/employer 
ERNIC and overtime 

4. Total redundancy liability 

5. Additional information about factors that may influence staffing levels and 
costs. 

6. Contractor’s and any Sub-Contractor's general employment terms and 
conditions applicable to those members of staff identified at 1. 

In respect of those members of staff included in the total at 1. above: 

7. Age (not date of birth) 

8. Employment status (i.e. Fixed term, casual, permanent) 

9. Length of current period of continuous employment 

10. Weekly conditioned hours of attendance (gross) 

11. Standard annual holiday entitlement (not "in year" holiday entitlement that 
may contain carry over or deficit from previous leave years) 

12. Pension scheme membership information needed to ensure effective 
scheme administration and ascertain liabilities in relation to each person 

13. Pension and redundancy liability information 

14. Annual salary 

15. Details of any regular overtime payments (these may be weekly, monthly 
or annual commitments for which staff may receive an overtime payment) 

16. Details of attendance patterns that attract enhanced rates of pay or 
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allowances 

17. Regular/recurring allowances 

18. Outstanding financial claims arising from employment (i.e. season ticket 
loans, transfer grants) 

 

PART 2  

1. Total number of individual members of staff that currently undertake the work and 

who may therefore be transferred.  Alternatively the Contractor should provide 

information why any of their staff or those of any Employing Sub-Contractors who 

currently undertake the work will not transfer 

2. The total number of posts or proportion of posts expressed as full-time equivalent 

value that currently undertakes the work that is to transfer 

3. The preceding 12 months total pay costs – pay, employee/employer ERNIC and 

overtime 

4. Total redundancy liability 

5. Additional information about factors that may influence staffing levels and costs 

6. Contractor’s and Employing Sub-Contractor's general employment terms and 

conditions applicable to those members of staff identified at 1 

In respect of those members of staff included in the total at 1. above: 

1. Age (not date of birth) 

2. Employment status (i.e. Fixed term, casual, permanent) 

3. Length of current period of continuous employment 

4. Weekly conditioned hours of attendance (gross) 

5. Standard annual holiday entitlement (not “in year” holiday entitlement that may 

contain carry over or deficit from previous leave years) 
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6. Pension scheme membership 

7. Pension and redundancy liability information 

8. Annual salary 

9. Details of any regular overtime payments (these may be weekly, monthly or annual 

commitments for which staff may receive an overtime payment) 

10. Details of attendance patterns that attract enhanced rates of pay or allowances 

11. Regular/recurring allowances 

12. Outstanding financial claims arising from employment (i.e. season ticket loans, 

transfer grants) 

13. Notice periods 

14. The basis for calculating redundancy entitlement if not statutory scheme 

15. Details of any Contractor Personnel currently on maternity or other family related 

leave (including the date when the leave started and date of return to work if known) 

16. Details of any Contractor Personnel on sick leave which has lasted for more than, 

or is expected to last for more than, fourteen (14) Days  

17. In respect of any Contractor Personnel who have not been exclusively employed, 

assigned or engaged in providing the Custodial Service (or relevant part thereof) 

under this Contract in the preceding twelve (12) Months, details of their working 

pattern in relation to the Custodial Service under this Contract and all other contracts 

on which they have been assigned, employed or engaged in the previous twelve (12) 

Months and details of the proportions of their time in each of those months spent on 

the Custodial Service under this Contract and all other contracts on which they have 

been employed, assigned or engaged 

18. Any other information requested by the Authority 

PART 3 
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1. Total number of individual members of staff that currently undertake the work and 

who may therefore be transferred.  Alternatively the contractor should provide 

information why any of their staff or those of any Employing Sub-Contractors who 

currently undertake the work will not transfer 

2. The total number of posts or proportion of posts expressed as full-time equivalent 

value that currently undertakes the work that is to transfer 

3. The preceding twelve (12) Months' total pay costs – pay, employee/employer 

ERNIC and overtime 

4. Total redundancy liability 

5. Additional information about factors that may influence staffing levels and costs. 

6. Contractor’s and Employing Sub-Contractor's general employment terms and 

conditions applicable to those members of staff identified at 1 

In respect of those members of staff included in the total at 1 above: 

1. Employee’s full name 

2. Age (not date of birth) 

3. Employment status (i.e. Fixed term, casual, permanent) 

4. Length of current period of continuous employment 

5. Weekly conditioned hours of attendance (gross) 

6. Standard annual holiday entitlement (not “in year” holiday entitlement that may 

contain carry over or deficit from previous leave years) 

7. Pension scheme membership 

8. Pension and redundancy liability information 
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9. Annual salary 

10. Details of any regular overtime payments (these may be weekly, monthly or 

annual commitments for which staff may receive an overtime payment) 

11. Details of attendance patterns that attract enhanced rates of pay or allowances 

12. Regular/recurring allowances 

13. Outstanding financial claims arising from employment (ie. season ticket loans, 

transfer grants) 

14. Information of any disciplinary procedure taken against an employee within the 

previous two years 

15. Information of any grievance procedure taken by an employee within the previous 

two (2) years 

16. Information of any court or tribunal case, claim or action brought by an employee 

against the transferor within the previous two (2) years 

17. Information of any court or tribunal case, claim or action that the transferor has 

reasonable grounds to believe that an employee may bring against the transferee, 

arising out of the employee’s employment with the transferor 

18. Notice periods 

19. The basis for calculating redundancy entitlement if not statutory scheme 

20. Details of any Contractor Personnel currently on maternity or other family related 

leave (including the date when the leave started and date of return to work if known) 

21. Details of any Contractor Personnel on sick leave which has lasted for more than, 

or is expected to last for more than, fourteen (14) days  

22. In respect of any Contractor Personnel who have not been exclusively employed, 

assigned or engaged in providing the Custodial Service (or relevant part thereof) 
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under this Contract in the preceding twelve (12) Months, details of their working 

pattern in relation to the Custodial Service under this Contract and all other contracts 

on which they have been assigned, employed or engaged in the previous twelve (12) 

Months and details of the proportions of their time in each of those months spent on 

the Custodial Service under this Contract and all other contracts on which they have 

been employed, assigned or engaged 

23. Information of any collective agreement which will have effect after the transfer, in 

its application in relation to the employee 

24. Details of long term or serious ill-health or disability affecting any employee's 

capacity to work  

25  Any other information requested by the Authority 

 


