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[bookmark: _Toc416861119]PART A – INSTRUCTIONS AND GUIDANCE
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[bookmark: _Toc376435840][bookmark: _Toc376436223][bookmark: _Toc376438705][bookmark: _Toc376507955][bookmark: _Toc376508636]1.1 Purpose and Scope of this ITT
This ITT:
· Sets out the overall timetable and process for the procurement to Tenderers
· Provides Tenderers with sufficient information to enable them to submit a compliant Tender (including providing templates where relevant)
· Sets out the Award Criteria and the Tender Evaluation Methodology that will be used to evaluate the Tenders
· Asks Tenderers to submit their Tenders in accordance with the instructions set out in the remainder of this ITT
· Explains the administrative arrangements for the receipt of Tenders

[bookmark: _Toc376435841][bookmark: _Toc376436224][bookmark: _Toc376438706][bookmark: _Toc376507956][bookmark: _Toc376508637]1.2 Introduction
The Council is conducting the procurement using the Open Procedure.
The Council is conducting this procurement under Regulation 74 (Award of contracts for social and other specific services) of the Regulations, using a duly amended copy of the Councils Open Procedure Invitation to Tender.
This document contains information about the procurement process, the  contract, and sets out the conditions for submission of a Tender. 
[bookmark: _Toc376435842][bookmark: _Toc376436225][bookmark: _Toc376438707][bookmark: _Toc376507957][bookmark: _Toc376508638]1.3 Scope of the Project
The Council is looking to tender for the provision of local bus services for approximately 16 lots encompassing 19 services or parts thereof  across Mid and North Cornwall.  All services will be let for a period of 2 years plus a possible up to 1 year extension. 
Whilst there is no guaranteed quantity or spend, the estimated value of Cornwall Council spend is likely to be in the region of £1.2m per annum. 
 
If the contract requires operation as a ‘local bus service’ by a vehicle with fewer than 9 passenger seats, it will require to be licensed as a Public Service Vehicle (PSV). A Taxi (but not a Private Hire Vehicle/PHV) may be licensed for such operation under a Special Restricted PSV Operator’s Licence, which does not impose additional vehicle and driver requirements. (This requirement does not apply where any service is operated as a ‘shared Hire Car’, with all passengers pre-booked.) 
To operate vehicles with a capacity of 9 or more passengers, a PSV Operator’s Licence will normally be required. These Licences require specific standards to be met in: 
specification and equipment of vehicles 
vehicle maintenance and testing 
financial resources, and 
repute of the licence holder and transport manager 
transport manager’s qualifications, usually as holder of a Certificate of Professional Competence (CPC) in Road Passenger Transport. 

Minibuses with 9 to 16 passenger seats may also be operated on local bus services, or any other Council transport contract, under either a Restricted PSV Operator’s Licence or a ‘Section 22’ Community Bus Permit, but each has special conditions attached. Restricted Licence holders may operate one or two minibuses, and need not hold a CPC, but the operation of PSVs must not be their principal business (e.g. the majority of their business may be as a Taxi operator). 
A Community Bus Permit is valid only for non-profit operation of a minibus, driven by volunteers. While this is primarily intended for the operation of local bus services, such Community Buses may carry out contract or hire work in support of their local service activities. The Council will consider tenders to undertake (for example) a school contract which helps financially to underpin the existence and operation of the Community Bus service. 
Limited hire or reward operation of vehicles with 9 or more passenger seats may also be authorised by a ‘Section 19’ Small Bus Permit or Large Bus Permit, available to certain non-profit organisations. The Council will normally only consider awarding a contract involving use of a ‘Section 19’ vehicle in exceptional circumstances. 
All operators of local bus services, whether under a PSV Operator’s Licence or Community Bus Permit, are required to register the route they intend to operate with the Traffic Commissioner. This applies whether or not the Council has awarded the operator a contract, and normally at least 56 days’ 

notice must be given. This will be the operator’s responsibility, along with any costs, but advice can be obtained from the Passenger Transport Unit. 
Definition of service for vehicles that carry 9 or more passengers 
Local Bus Service. This is a service which may operate on any or all days of the week usually throughout the year for which separate fares are charged. 

Minimum Subsidy Contract. All the revenue collected during its operation will be retained by the successful tenderer who must estimate the revenue and take account of it in the tender. You may wish to make your own estimate of the revenue by surveying the service, however, if you wish to travel on the service you will have to pay your fare in the usual way. When you estimate the revenue you will have to decide what level of fares to charge, subject to the Maximum Fares Conditions in the Service Specification. 

Minimum Cost Contract. All the revenue collected during its operation will be credited to the Council. As a result the Council has the right to audit the collection of revenue. 

[bookmark: _Toc376435843][bookmark: _Toc376436226][bookmark: _Toc376438708][bookmark: _Toc376507958][bookmark: _Toc376508639]1.4 Value of the Contract

Total value of all of the routes is estimated to be £2.4M over the potential 2 years of the contract. (2 years plus potential 1year optional extension). 

Whilst the details of potential expenditure are given in good faith as a guide to assist Tenderers in submitting their Tenders, they are not an undertaking on behalf of the Council to purchase the Services to this or any other particular value and shall not create a binding obligation unless specifically stated within the Contract.
[bookmark: _Toc376435844][bookmark: _Toc376436227][bookmark: _Toc376438709][bookmark: _Toc376507959][bookmark: _Toc376508640]1.5 Contract Term

Subject to any termination rights contained within the contract, the Council proposes to enter into the contract for a maximum period of 2 years with the successful Tenderers ("Contractors"), with the option to extend by 1 year. The anticipated Commencement Date is 10.04.2016.

[bookmark: a283267][bookmark: _Toc376435845][bookmark: _Toc376436228][bookmark: _Toc376438710][bookmark: _Toc376507960][bookmark: _Toc376508641]1.6 Use of Contract by Third Party Organisations
 Not Applicable to this Tender





[bookmark: _Toc376435846][bookmark: _Toc376436229][bookmark: _Toc376438711][bookmark: _Toc376507961][bookmark: _Toc376508642][bookmark: _Toc416861121]Section 2 – Tender Timetable
[bookmark: _Toc376435847][bookmark: _Toc376436230][bookmark: _Toc376438712][bookmark: _Toc376507962][bookmark: _Toc376508643]2.1 Tender Information Table

	Tender Information Table

	Submission Instructions


	Tenderers must complete and return the various requirements set out in Part B, Part C and the Schedules and Appendices to this ITT in order to submit a compliant Tender.
1 x paper copies and 1 x master electronic version supplied on CD or memory stick. No other form of electronic submission will be accepted. Tender Documents must be sealed in a plain envelope addressed using the tender return label.  The envelope or parcel shall not bear any name or any other mark (e.g. postal or franking devices on envelope) by which the Tenderer can be identified.
The element of the Tender that identifies the price must be submitted within its own sealed envelope within the plain sealed envelope (as part of the overall Tender).

	Tender to be returned to:     
	Aimie Waterman-Jones

Senior Supply Chain Specialist
Commercial Services 
Business Planning and Development Service
Communities and Organisational Development Directorate
Cornwall Council 

3rd Floor, South Wing, New County Hall, Treyew Road, Truro TR1 3AY 


	Tender clarification contact officer:
	Nick Truscott

	Tender clarification contact email:
	ntruscott@cornwall.gov.uk
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2.2 Tender Timetable
It is the intention of the Council, that this procurement will follow a clear, structured and transparent process at all times and that all Tenderers will be treated equally.
The key dates for this procurement timetable are currently anticipated to be as follows:
	Timetable

	Event
	Date


	Issue ITT
	23.11.2015

	Deadline for receipt of clarifications 
	04.12.2015

	Target date for responses to clarifications
	11.12.2015

	Deadline for return of Tenders (Return Date)
	04.01.2016

	Evaluation of Tenders
	11.01.2016

	Notification of contract award decision
	28.01.2016

	"Standstill" period
	29.01.2016- 08.02.2016

	Confirm contract award
	09.02.2015

	Target contract Commencement Date 
	10.04.2016

	Issue Contract Award Notice
	22.04.2016



Tenderers should note that this is an indicative timetable only and may be subject to change. Any changes will be communicated to all Tenderers as soon as possible.





[bookmark: _Toc376435849][bookmark: _Toc376436232][bookmark: _Toc376438714][bookmark: _Toc376507964][bookmark: _Toc376508645]
[bookmark: _Toc416861122]
Section 3 – Conditions of Tender
This section provides guidance to Tenderers on how to complete the Tender. 
[bookmark: _Toc376435850][bookmark: _Toc376436233][bookmark: _Toc376438715][bookmark: _Toc376507965][bookmark: _Toc376508646]3.1 Clarifications
[bookmark: _Toc376435851][bookmark: _Toc376436234][bookmark: _Toc376438716][bookmark: _Toc376507966][bookmark: _Toc376508647]Any enquiries or requests for clarification of any matter relating to this ITT or its contents must be made in writing by e-mail only to the individual named in Section 2.1.
The Council will endeavour, so far as is practicable, to respond to all clarifications as soon as possible through issuing a document listing Tenderers' questions and the response to them using the Clarifications Log which will be published as part of the contract advert on Contracts Finder and Tenders in Cornwall, and as such it will be the Tenderers responsibility to ensure they make reference back to the relevant site to obtain any updated information, as may be published from time to time. 

However, the Council shall not be obliged to comply with any such request and does not accept liability or responsibility for failure to provide any information requested. 

If a Tenderer considers that a clarification and/or its response relates to a confidential aspect of its ITT submission, it must mark the clarification as "confidential". If the Council is of the opinion that it would be inappropriate to answer the clarification on a confidential basis it will notify the Tenderer and require the Tenderer to either withdraw the clarification or to raise any objection within two (2) working days of such notification and state the grounds for its objection. If the Tenderer does not withdraw the clarification or raise any objection within the specified period, or if the Council is of the opinion that the clarification is not confidential, the Council may issue the clarification response to all of the Tenderers.

The Return Date for receipt of clarifications relating to the ITT is set out in the Tender Timetable contained in Section 2.2 of this ITT.
However, if the terms of the contract render the proposals in a Tenderer's Tender unworkable, the Tenderer should submit a clarification prior to the submission of a Tender, and the Council will consider in its absolute discretion whether any amendment to the Contract is required. Any amendments which are proposed, but not approved by the Council through this process, will not be accepted and may be construed as a rejection of the terms leading to the disqualification of the Tender.
3.2 Deadline for Return of Tenders
Tenders must be submitted in accordance with the process identified in the Tender Information Table (Section 2.1) and within the deadlines set in the Tender Timetable found in Section 2.2. 
Any Tender received after the Return Date shall not be opened or considered except for circumstances set out within the Council’s Contract Procedure Rules. The Council may, however, in its own absolute discretion extend the Return Date and in such circumstances the Council will notify all Tenderers of any such extension. It is the Tenderer’s responsibility to ensure that their tender is received in accordance with the deadline for receipt of tenders.  
[bookmark: _Toc376435852][bookmark: _Toc376436235][bookmark: _Toc376438717][bookmark: _Toc376507967][bookmark: _Toc376508648]3.3 Interviews/Presentations
Not applicable to this Tender
[bookmark: _Toc376435853][bookmark: _Toc376436236][bookmark: _Toc376438718][bookmark: _Toc376507968][bookmark: _Toc376508649]3.4 Contract Award
Entering into the Contract is subject to the formal approval process of the Council. Until all necessary approvals are obtained and the standstill period completed, no Contract will be entered into.
Once the Council has reached a decision in respect of a contract award, it will notify all Tenderers of that decision and provide for a Standstill period in accordance with the Regulations.
[bookmark: _Toc376435854][bookmark: _Toc376436237][bookmark: _Toc376438719][bookmark: _Toc376507969][bookmark: _Toc376508650]3.5 Standstill Period
The Council will not enter into any form of binding commitment until the mandatory Standstill period under Regulation 87 of the Regulations has expired and provided that its original decision on which Tender to accept remains unchanged following any representations made during the 
[bookmark: _Toc376435855][bookmark: _Toc376436238][bookmark: _Toc376438720][bookmark: _Toc376507970][bookmark: _Toc376508651]3.6 Debrief
Part B – Supplier Selection Criteria: those Tenderers who are unsuccessful at Selection Stage will be notified and debriefed as to the reasons – unsuccessful Tenderers at Selection Stage will not have their Tender evaluated 
Part C –for those Tenderers who passed Selection Stage but are unsuccessful after evaluation of their Tender, notification of the Contract Award decision will be issued, informing them of the identity and relative advantages and characteristics of the successful Tenderer
[bookmark: _Toc376435856][bookmark: _Toc376436239][bookmark: _Toc376438721][bookmark: _Toc376507971][bookmark: _Toc376508652]
3.7 Variant Bids

Cornwall Council welcomes alternative submissions where bidders consider that they can offer a similar level of service with a different timetable, offer alternative integration opportunities with school bus transport or bidders own commercial work, or package Lots/Routes together. 
The Council is not obliged to accept any such bid in preference to a compliant bid even if the variant bid scores more highly. 
For Local Bus Services, Variant bids must meet the minimum criteria of Option A timetables. For School Bus Services variants must meet the stated specification. 
The Council will not accept Variant bids that conflict with any Council policies or materially change the specification. 
Variant bids will only be considered where a bidder has also completed a compliant bid and both should be submitted together duly identified. Variant Bids should be marked as follows – Variant Bid ‘x’, ‘x’ being a letter or number, and list all Lots included within the variant underneath. Please include the Lot Numbers and Lot Title, e.g Lot 71, BRA020. 
Compliant bids will be assessed first and the most economically advantageous tender for each Lot identified. 
Variant bids will then be considered and if acceptable to the Council they will be evaluated on the same basis as a compliant bid and may become the Lead bid for each Lot if they are the most economically advantageously to the Council. 
Any Lots that have been packaged together by tenderers as a Variant will then be considered and if acceptable to the Council will be evaluated against the Lead bids for individual routes. The lowest sum of individual or packaged routes will be identified as Lead bid for each Lot or package of lots.
[bookmark: _Toc376435857][bookmark: _Toc376436240][bookmark: _Toc376438722][bookmark: _Toc376507972][bookmark: _Toc376508653]3.8 Contract Terms 
By submitting a Tender, Tenderers are agreeing to be bound by the terms of this ITT and the form of Contract without further negotiation or amendment.
 This procurement is being carried out under Regulation 27 of the Regulations using the Open Procedure and therefore THE COUNCIL CANNOT NEGOTIATE WITH ANY TENDERER ABOUT THE TERMS AND CONDITIONS OF THE CONTRACT  after the award of any contract or submission of tender.
[bookmark: _Ref306269200][bookmark: _Toc376435858][bookmark: _Toc376436241][bookmark: _Toc376438723][bookmark: _Toc376507973][bookmark: _Toc376508654]3.9 Council Rights
The Council reserves the right to:
· Seek clarifications or additional documents in respect of any Tenderer's submission
· Disqualify any Tenderer that does not submit a compliant Tender in accordance with the instructions in this ITT, or submits a tender that is vague or incomplete. Evasive, unclear or hedged Tenders may be discounted in evaluation and may, at the Council's discretion, be taken as a rejection by the Tenderer of the terms set out in this ITT.
· Disqualify any Tenderer in accordance with Regulation 57 of the Regulations. 
· Withdraw this ITT at any time, or to re-invite Tenders on the same or any alternative basis
· Choose not to award any Contract as a result of the current procurement process
· Make whatever changes it sees fit to the Timetable, structure or content of the procurement process, depending on approvals processes or for any other reason
Non-acceptance or rejection of any tender shall be without prejudice to any other civil remedies available to the Council or any criminal liability which such conduct by a Tenderer may attract.
[bookmark: _Toc376435859][bookmark: _Toc376436242][bookmark: _Toc376438724][bookmark: _Toc376507974][bookmark: _Toc376508655][bookmark: _Toc411841780]3.10 Tenderer Conduct 
Tenderers are reminded of their obligations as set out in the  Regulations, relating to their conduct, specifically deliberately unclear Tenders, price fixing, influencing the decision, contacting other Tenderers or linked suppliers, and other undesirable practices.
[bookmark: _Ref306269177][bookmark: _Toc376435860][bookmark: _Toc376436243][bookmark: _Toc376438725][bookmark: _Toc376507975][bookmark: _Toc376508656]3.11 Warranties and Disclaimers
While the information contained in this ITT is believed to be correct at the time of issue, Tenderers should not rely on this information and should carry out their own due diligence checks and verify the accuracy of the information. Neither the Council, its advisors, nor any other awarding authorities will accept any liability for its accuracy, adequacy or completeness, nor will any express or implied warranty be given. This exclusion extends to liability in relation to all information including any statement, opinion or conclusion contained in, or any omission from, this ITT (including its appendices), and in respect of any other written or oral communication transmitted (or otherwise made available) to any Tenderer. This exclusion does not extend to any fraudulent misrepresentation made by or on behalf of the Council. The Council does not accept any responsibility for any pre-contractual representations made by it or on its behalf.
If a Tenderer proposes to enter into the Contract with the Council, it must rely on its own enquiries and on the terms and conditions set out in the Contract . Neither the issue of this ITT, nor any of the information presented in it, should be regarded as a commitment or representation on the part of the Council (or any other person) to enter into a contractual arrangement. The Council has not made and is not making any contract, agreement or warranty that a Contract will be offered through the issue of this ITT.
[bookmark: _Toc94334834][bookmark: _Toc94334914][bookmark: _Toc94335508][bookmark: _Toc94336932][bookmark: _Toc94337512][bookmark: _Toc95031560][bookmark: _Toc95031607][bookmark: _Toc95034099][bookmark: _Toc95034292][bookmark: _Toc95034438][bookmark: _Toc95034650][bookmark: _Toc95194844][bookmark: _Toc95797806][bookmark: _Toc376435861][bookmark: _Toc376436244][bookmark: _Toc376438726][bookmark: _Toc376507976][bookmark: _Toc376508657]3.12 Tenderer’s Warranties
[bookmark: _DV_M145][bookmark: _DV_M146]In submitting the Tender the Tenderer warrants and represents and undertakes to the Council that:
· [bookmark: _DV_C94][bookmark: _DV_M149]It has not performed any of the acts or matters referred to in Regulation 57 of the Regulations, and has complied in all respects with this ITT.
· [bookmark: _DV_M150]All information, representations and other matters of fact communicated (whether in writing or otherwise) to the Council by the Tenderer or its employees, officers, agents or advisers, in connection with or arising out of the Tender, are true, complete and accurate in all respects.
· [bookmark: _DV_M151]It has made its own investigations and research, and has satisfied itself in respect of all matters relating to the ITT.
· It has full power and council to enter into the Contract and provide the Services, and will if requested produce evidence of such to the Council.
· It is of sound financial standing and the Tenderer and its partners, directors, officers and employees are not aware of any circumstances (other than such circumstances as may be disclosed in the audited accounts or other financial statements of the Tenderer submitted to the Council) which may adversely affect such financial standing in the future.
The Tenderer shall indemnify, and keep indemnified, the Council against all actions, claims, demands, proceedings, damages, costs, losses, charges and expenses whatsoever in respect of any breach by the Tenderer of any of its obligations in this ITT.
[bookmark: _Toc376435862][bookmark: _Toc376436245][bookmark: _Toc376438727][bookmark: _Toc376507977][bookmark: _Toc376508658]3.13 Costs
The Council will not be liable for any bid costs, expenditure, work or effort incurred by a Tenderer or by a third party acting under instructions from them in proceeding with or participating in this procurement, including if the procurement process is terminated or amended by the Council.
[bookmark: a409596][bookmark: _Toc296631553][bookmark: _Toc376435863][bookmark: _Toc376436246][bookmark: _Toc376438728][bookmark: _Toc376507978][bookmark: _Toc376508659]3.14 TUPE
It is the responsibility of the Tenderer to consider whether or not TUPE is likely to apply in the particular circumstances of this tender exercise and to act accordingly. Tenderers should therefore take their own advice and make their own enquiries regarding the likelihood of TUPE applying. 
[bookmark: a400850][bookmark: _Toc376435864][bookmark: _Toc376436247][bookmark: _Toc376438729][bookmark: _Toc376507979][bookmark: _Toc376508660]3.15 Confidentiality and Freedom of Information
This ITT is made available on condition that its contents (including the fact that the Tenderer has received this ITT) is kept confidential by the Tenderer and is not copied, reproduced, distributed or passed to any other person at any time, except for the purpose of enabling the Tenderer to submit a Tender.
It is the responsibility of the Council to publish details of all contracts it now places.  Therefore by returning this Tender, Tenderers acknowledge that the Council is obliged to disclose the provisions of any resulting Contract. This does not apply to any information which is exempt from disclosure in accordance with FOIA principles.  In determining whether any information is exempt, the Council shall consult with the Contractor and shall take its reasonable concerns into consideration, provided that the Council shall have the final decision in its absolute discretion.  The Contractor shall co-operate and assist the Council to publish in accordance with the Council’s obligation.
[bookmark: _Toc376435865][bookmark: _Toc376436248][bookmark: _Toc376438730][bookmark: _Toc376507980][bookmark: _Toc376508661]3.16 Publicity
Tenderers shall not undertake (or permit to be undertaken) at any time (whether prior to or after any contract award) any publicity or activity with any section of the media in relation to this tender process or the supply of the Services specified, other than with the prior written consent of the Council. In this paragraph the word "media" includes (but is not limited to) radio, television, newspapers, trade and specialist press, the internet and E-mail accessible by the public at large and the representatives of such media.
[bookmark: _Toc376435867][bookmark: _Toc376436250][bookmark: _Toc376438732][bookmark: _Toc376507982][bookmark: _Toc376508663]3.17 Consortia, Unincorporated Joint Ventures and Sub-Contracting arrangements
[bookmark: _Toc376435868][bookmark: _Toc376436251][bookmark: _Toc376438733][bookmark: _Toc376507983][bookmark: _Toc376508664][bookmark: a1029112][bookmark: _Toc296631552]The Council recognises that a Tenderer may be a collaboration of organisations either through a consortium arrangement, unincorporated joint venture or by way of a lead contractor and sub-contractors.  This does not preclude a single organisation submitting a response.
Any Tenderer which is a consortium will be required to form a legal entity prior to any award of a Contract and suitable security for guaranteeing the obligations of the legal entity and the delivery of the works or services under the Contract may be required in the form of a parent company guarantee or performance bond from the Lead Organisation and/or the Relevant Organisations as required by the Council.
For Tenderers who are Lead Contractors and sub-contractors, the Lead Contractor will be required to enter into the Contract and take all legal responsibility for the obligations under that Contract and the Council reserves the right to require suitable security guaranteeing the obligations of the legal entity and the delivery of the works or services under the Contract in the form of a parent company guarantee or a performance bond if necessary.
For Tenderers who are single organisations, the Council reserves the right to require suitable security for works or services under the Contract in the form of a parent company guarantee or a performance bond if required.
All Tenders will be evaluated as a whole in accordance with this document and the details contained within the ITT.
All correspondence in relation to this procurement will be sent to the Lead Organisation only in accordance with Section 3 of this document.
3.18 Law
The laws of England and Wales will apply to this ITT and the procurement generally.

[bookmark: _Toc376435869][bookmark: _Toc376436252][bookmark: _Toc376438734][bookmark: _Toc376507984][bookmark: _Toc376508665]3.19 Form of Parent Company Guarantee
Where appropriate and the Council deems relevant a Parent Company Guarantee may be required prior to any formal award of contract.
[bookmark: _Toc376435870][bookmark: _Toc376436253][bookmark: _Toc376438735][bookmark: _Toc376507985][bookmark: _Toc376508666]3.20 Performance Bond
Where appropriate and the Council deems relevant a Performance Bond may be required prior to any formal award of contract. 
3.21 Inter Government Information Sharing
All Central Government Departments and their Executive Agencies and Non Departmental Public Bodies are subject to control and reporting within Government. In particular, they report to the Cabinet Office and HM Treasury for all expenditure. Further, the Cabinet Office has a cross-Government role delivering overall Government policy on public procurement - including ensuring value for money and related aspects of good procurement practice.
For these purposes, the Council may disclose within Government any of the Contractor's documentation/information (including any that the Contractor considers to be confidential and/or commercially sensitive such as specific bid information) submitted by the Contractor to the Council during this Procurement. The information will not be disclosed outside Government. Contractors taking part in this competition consent to these terms as part of the competition process.





[bookmark: _Toc376435871][bookmark: _Toc376436254][bookmark: _Toc376438736][bookmark: _Toc376507986][bookmark: _Toc376508667][bookmark: _Toc416861123]Section 4 – Instruction/Guidance for Tender Return
[bookmark: _Toc376435872][bookmark: _Toc376436255][bookmark: _Toc376438737][bookmark: _Toc376507987][bookmark: _Toc376508668]4.1 Instructions for Tender Return
Only Parts B and C should be returned. Number every page sequentially in the main body of your response as "Page [x] of [xx]". Any additional information which is necessary to support your Tender should be included as appendices and cross-referenced in the main body of your Tender. 
The envelope/packaging must be securely packed and sealed for tender return and must not indicate the identity of the Tenderer. Tenders with external identification may not be opened or considered. It must be clearly labelled as set out in the Tender Information Table.  
You must return all documentation required by this ITT by the Return Date. Where Tenders are delivered by post or courier they must be delivered to the Council during normal working hours (9 a.m. to 4.30 p.m. Monday to Friday excluding statutory holidays) and a receipt obtained. Tenders shall not be handed to any other Department/Officer of the Council.  Tenders delivered by hand to any other location or not receiving a receipt may not qualify and may be rejected.
Proof of posting or franking will not be accepted as proof of delivery.
[bookmark: _Toc376435873][bookmark: _Toc376436256][bookmark: _Toc376438738][bookmark: _Toc376507988][bookmark: _Toc376508669]4.2 Changes
After return of the tender the Tenderer must inform the Council of any changes. The Council reserves the right to disqualify any Tenderer that fails to undertake this task. 
The Council reserves the right to accept changes proposed by any Tenderer to the composition of their Tenderer entity subject to the necessary legal/eligibility, technical ability and financial standing criteria set out being met and such change resulting in satisfactory arrangements for the Tenderer's ability to deliver the Contract requirements, providing always that such change is notified and takes effect prior to the Contract  being executed. 
[bookmark: _Toc376435874][bookmark: _Toc376436257][bookmark: _Toc376438739][bookmark: _Toc376507989][bookmark: _Toc376508670]4.3 Submission of Tenders
Unless the Council has expressly stated to the contrary, each Tenderer must submit only one Tender in respect of this ITT. 
Each Tender must be a stand-alone bid and not be dependent on any other bid or any other factors external to the Tender itself. Each Tender must be capable of being accepted by the Council in its own right.
The following requirements must be adhered to when submitting Tenders:
· Tenderers should submit only such information as is necessary to respond effectively to this ITT.
· Unless specifically requested, extraneous presentation materials, particularly company corporate sales material, are neither necessary nor desired. Such materials will only be taken into account if they are clearly referenced in a Tenderer's specific response to a question in this ITT and only then to the extent that information is considered relevant by the Council.
· The Tender must be in English and drafted in accordance with the drafting guidance set out in this ITT.
· The Tender must be clear, concise and complete. The Council reserves the right to mark a Tenderer down or exclude them from the procurement if its Tender contains any ambiguities or lacks clarity.
· The element of the Tender that identifies the price must be submitted within its own sealed envelope (as part of the overall Tender)
· Tenderers have been asked to include a Single Contact Point in their organisation for their response to this ITT. The Council shall not be responsible for contacting the Tenderer through any route other than the nominated contact. The Tenderer must therefore undertake to notify any changes relating to the contact promptly.
[bookmark: _Toc376435875][bookmark: _Toc376436258][bookmark: _Toc376438740][bookmark: _Toc376507990][bookmark: _Toc376508671]4.4 Tender Evaluation Methodology
The Tender submission will be evaluated in two parts:
· Supplier Selection Criteria
· Tender Award Criteria
The first element the Council will evaluate is the Supplier Selection Criteria (Part B). Tenderers not satisfying the Supplier Selection Criteria may, at the discretion of the Council, be excluded from the remainder of the evaluation process and their Tender shall not be considered further. 
The Council will then evaluate the Tender Award Criteria (Part C) for those Tenderers which were not excluded after evaluating the Supplier Selection Criteria.
[bookmark: _Toc376435876][bookmark: _Toc376436259][bookmark: _Toc376438741][bookmark: _Toc376507991][bookmark: _Toc376508672]4.5 Supplier Selection Criteria
The purpose of the Supplier Selection Criteria is to enable the Council to extract and evaluate the information required under Regulation 58 of the Regulations.
The Selection Criteria used comply with Guidance issued by the Minister for the Cabinet Office under Regulation 111 of the Regulations unless stated otherwise in the NOTE TO TENDERER at the start of that any individual Module.
 
Tenderers that fail to complete the documentation (even when stated ‘for information only’) may be excluded from the remainder of the evaluation process and their Tender may not be considered further.
Each element/question stated within the Supplier Selection Criteria referenced above will be assessed on the basis of pass/fail or scored - as set out below:
	Evaluation Methodology

	Module
	Evaluation Methodology

	Module 1 - Tenderer Details
	Info Only

	Module 2 - Financial Matters
	Pass / Fail

	Module 3 - Health and Safety
	Pass/Fail

	Module 4 - Equality and Diversity
	Pass / Fail

	Module 5 - Mandatory Exclusions
	Pass / Fail

	Module 6 - Safeguarding staff and vulnerable people
	Pass / Fail

	Module 7 - Insurances 
	Pass/Fail

	Module 8 - Registration under Data Protection Act 1998
	Pass / Fail

	Module 9 – Ability and References
	Info Only

	Module 10 – Project Specific Questions
	Pass/Fail



Pass / Fail Questions
These criteria will be scored on a pass / fail basis
Tenderers that receive a ‘fail’ in any of these questions/sections may be excluded from the remainder of the evaluation process and their Tender may not be considered further, unless the Council, at its absolute discretion, decides otherwise (the Council must evidence why such discretion was exercised).









Scored Questions
Will be scored in accordance with the table below.
	Item
	Points
	Basis of Scoring

	Price    (80%)
	80
	80 points awarded to the lowest price. Other Points will be awarded using the formula set out below this table.

	Quality (20%)
	 
	 

	1. Quality of Vehicle       ( based on euro standards)
	15
	15 points for new vehicles entering service at Contract start

	 
	 
	12 points for vehicles which entered service after 01.10.2010

	 
	 
	9 points for vehicles which entered service after 01.10.2006

	 
	 
	6 points for vehicles which entered service after 01.10.2001

	 
	 
	3 points for vehicles which entered service after 01.10.1996

	 
	 
	0 points for vehicles which entered service prior to 01.10.1996

	2. Availability of customer information services
	5
	The minimum provision of a telephone information line manned between 0700 and 1730 scores 2 points

	 
	 
	Above plus out of hours facilities scores 4 points

	 
	 
	Both of the above plus regularly updated internet or mobile phone based service updates such as SMS or Twitter scores 5 points

	Total
	100
	



Tenderers that receive a score of 2 or less in any of these questions/sections may be excluded from the remainder of the evaluation process and their Tender may not be considered further, unless the Council, at its absolute discretion, decides otherwise (the Council must evidence why such discretion was exercised).

[bookmark: _Toc376435877]Consortia, Unincorporated Joint Ventures and Subcontracting Tenderers
Where the Tenderer has completed the response and that Tenderer is made up of a Lead Organisation and Relevant Organisation(s) the following will apply (unless stated otherwise within the relevant section):
· For Pass/Fail modules all Relevant Organisations will be required to pass all modules unless an adequate justification is provided by the Relevant Organisation or the Lead Organisation which is satisfactory to the Council; and
· For scored modules, the Council will provide the Tenderer with a global score for each question taking into account the responses received from each Relevant Organisation and looking at the submission in respect of that question as a whole.

[bookmark: _Toc376435878][bookmark: _Toc376436260][bookmark: _Toc376438742][bookmark: _Toc376507992][bookmark: _Toc376508673]4.6 Tender Award Criteria
Only tender submissions from Tenderers who pass the Supplier Selection Criteria Stage will be evaluated.  The following therefore relates to the Tender Award Criteria.  
The Contract awarded as a result of this procurement will be awarded on the basis of the offer that is the most economically advantageous to the Council. 
The Award Criteria are:
· 20% Quality
· 80% Commercial
Scores are arrived at following the application of the Award Sub-Criteria set out below.
The Tender Evaluation Methodology showing the Award Sub-Criteria and the maximum scores attributable to them as well as the method of evaluation is set out below.
[bookmark: _Toc376435879]









Quality – [20] %
This overarching Award Criteria is split into the following Award Sub-Criteria numbered [1] to [2] in the table below.
	Criteria
	Weighting, A
(100% total)
	Quality Total, B
(as above)
	Overall Contribution to tenderer score inc. 
Quality and Commercial, C
(A x B = C)


	Quality of Vehicle
	15%
	20%
	3%

	Availability of customer information Service
	5%
	20%
	1%

	[Insert Sub Criteria]
	
	
	

	[Insert Sub Criteria]
	
	
	

	[Insert Sub Criteria]
	
	
	

	[Insert Sub Criteria]
	
	
	

	[Insert Sub Criteria]
	
	
	

	Maximum Available Quality Score (=sum(C))
	20%


[bookmark: _Toc376435880]
Quality Score: Worked Example
	Criteria
	Tenders Score, A
	Maximum Score, B
	Weighting, C
(100% total)
	Quality Total, D
(as above)
	Contribution to tenderers score, D
(A÷B) x C x D = E

	Quality of Vehicle
	10
	15
	3%
	20%
	0.40%

	Availability of customer information service
	3
	5
	1%
	20%
	0.12%

	Tenderers Quality Score out of a possible 20% (=sum(E))
	0.52%






4.6.1 Quality Evaluation
The technical quality evaluation will be scored as below.
Each scored question/section will be allocated a score in accordance with the table set out below:
Tenderers that receive a score of 2 or less in any of these questions/sections may be excluded from the remainder of the evaluation process and their Tender may not be considered further, unless the Council, at its absolute discretion, decides otherwise (the Council must evidence why such discretion was exercised).
	Quality (20%)
	 
	 

	1. Quality of Vehicle       ( based on euro standards)
	15
	15 points for new vehicles entering service at Contract start

	 
	 
	12 points for vehicles which entered service after 01.10.2010

	 
	 
	9 points for vehicles which entered service after 01.10.2006

	 
	 
	6 points for vehicles which entered service after 01.10.2001

	 
	 
	3 points for vehicles which entered service after 01.10.1996

	 
	 
	0 points for vehicles which entered service prior to 01.10.1996

	2. Availability of customer information services
	5
	The minimum provision of a telephone information line manned between 0700 and 1730 scores 2 points

	 
	 
	Above plus out of hours facilities scores 4 points

	 
	 
	Both of the above plus regularly updated internet or mobile phone based service updates such as SMS or Twitter scores 5 points

	Total
	100
	





[bookmark: _Toc376435881]Commercials – 80%
The commercial element of the evaluation will be carried out after Tenderers have been selected using the Selection Criteria. Only those Tenderers satisfying the Selection Criteria’s requirements will have their commercial submission evaluated.  
The Pricing Document contains the details and requirements relating to the price element of this ITT. This may include, but is not limited to, the inclusion of specific instructions, documents, templates, pricing structures, etc, for the Tenderers to return as part of their Tender submission.
The Tenderer’s prices will be scored on a comparative basis.  
This will be done by recording the lowest price submitted by any of the Tenderers, then for each Tenderer, dividing this lowest price by the Tenderers’ price and then multiplying it by the allocated weighting (e.g. 30% if that is the percentage chosen by the Council).  The equation set out below explains this in a simpler way: 
(Lowest Price ÷ Tenderer’s price) x Weighting = Score
To accompany the above there is a worked example below to help explain this.  The example assumes only 2 prices were submitted and that price was awarded 50% of the overall marks (i.e. quality was awarded 50%):
	
	L
	W
	Tenderer 1
	Tenderer 2

	Evaluation Elements
	Lowest Submitted price (£)
	Weighting %
	Tendered Price 
	Score * 
	Tendered Price
	Score ** 

	Total Contract Sum
	£655,000
	50
	£680,000
	48.2
	£655,000
	50

	Total Score
	
	50
	
	48.2
	
	50



The example above shows that Tenderer 2 scored maximum points because they submitted the lowest Quote price. 
* For Tenderer 1, score = (655,000/680,000) x 50 = 48.2
** For Tenderer 2, score = (655,000/655,000) x 50 = 50

Where the Total Evaluated Scores of two or more tenderers are identical following the evaluation process identified above and a Tie has occurred the following will be applied to determine the preferred Supplier:
· Where in Section 4.6 the commercial element accounts for 50% or more of the total available score, the highest commercial score awarded to any of the Tied tenderers will be used to select the preferred supplier e.g. 
· Supplier A  60% Commercial     34% Quality = 94%
· Supplier B 54%  Commercial     40% Quality = 94%
         Supplier A would be deemed the preferred Supplier
· Where the quality element accounts for 51% or more of the total available score, the highest quality score awarded to any of the Tied tenderers will be used to select the preferred supplier e.g. 
· Supplier A  60% Quality 34% Commercial = 94%
· Supplier B  54% Quality 40% Commercial = 94%
         Supplier A would be deemed the preferred Supplier
In the eventuality that two or more tenderers remain Tied (e.g. Commercial Score and Quality Score are identical) following the application of the methodology above the preferred supplier will be selected at random from the remaining tenderers using a fair and transparent process.  All tied suppliers will be entered into a draw and the first supplier to be picked from the draw will be the preferred supplier. In the event of a draw and spirit of fairness and transparency the Tied Tenderers will be invited to send a representative to witness the draw.
Local Bus Service Specification Evaluation 

The specifications in some cases ask for a number of prices, Options A and B.

 Option A is to maintain the current level of provision on the service.
 Option A* is a significantly revised level of provision for the service.  Not all lots will have this option.
 Option B includes desirable additional provisions which may be awarded if sufficient funds are available. 

Lots will be evaluated on the basis of Option A costs in all cases.

Within some Service Specifications a breakdown of prices is required for various parts such as daytime, evening and Sunday provision, in addition to the separate options. 

These price breakdowns are for information only at this stage but must be provided.



[bookmark: _Toc376436776][bookmark: _Toc376436907][bookmark: _Toc376437402][bookmark: _Toc376437491][bookmark: _Toc376437577][bookmark: _Toc376437662][bookmark: _Toc376437747][bookmark: _Toc376438743][bookmark: _Toc376436261][bookmark: _Toc376438744][bookmark: _Toc376507993][bookmark: _Toc376508674][bookmark: _Toc416861124]PART B – SUPPLIER SELECTION CRITERIAPART B 	SUPPLIER SELECTION  CRITERIA

	[bookmark: _Toc376435882][bookmark: _Toc376436262][bookmark: _Toc376438745][bookmark: _Toc376507994][bookmark: _Toc376508675][bookmark: _Toc416861125]Provision of Local Bus Services across Cornwall

	AWJ-02


	Submitted By

	Single Contact Point Name

	Single Contact Point Email

	Single Contact Point Tel.

	Single Contact Point Address

	Date














Section 5 - Supplier Selection Criteria Completion Documentation
[bookmark: _Toc376435883][bookmark: _Toc376436263][bookmark: _Toc376438746][bookmark: _Toc376507995][bookmark: _Toc376508676]5.1 Submission Compliance Instructions
Tenderers shall complete and return only Parts B and C of this document, which includes any Appendices and Schedules requested. All Tenders received by the Return Date will be checked for compliance with the submission requirements set out in Part A of this ITT. If the Council does not consider a Tender compliant, it reserves the right not to carry out any further evaluation and may eliminate the Tenderer from the procurement.
Tenderers are asked to respond to all of the questions in this section. Tenderers are also asked to complete and return the Commercial documentation required.
Responses to all sections of the Tender may be assessed independently of each other. Therefore where a response to a section of a Tender is duplicated in the response to a different section, Tenderers are requested to repeat that information for each section rather than cross-referencing responses to where the information may have already been provided. It is the Tenderer’s responsibility to ensure the response to each question is entire and can be assessed as such. 
[bookmark: _Toc376435884][bookmark: _Toc376436264][bookmark: _Toc376438747][bookmark: _Toc376507996][bookmark: _Toc376508677]5.2 Selection Stage
Tenderers are reminded that this Tender is conducted under the Open Procedure, and Part B (this section) therefore assesses the suitability of the Tenderer.
Where a Tenderer does not meet the Supplier Selection Criteria as set out, then they will be treated as ineligible and this may exclude their tender from the evaluation of offers made in accordance with Regulation 30 of the Regulations.







[bookmark: _Toc376435885][bookmark: _Toc376436265]INFORMATION ONLY
[bookmark: _Toc376435886][bookmark: _Toc376436266][bookmark: _Toc376438748][bookmark: _Toc376507997][bookmark: _Toc376508678]5.3 	Module 1 - Tenderer Details
NOTE TO TENDERER: Tenderers shall identify whether and which subcontracting or consortium arrangements apply in the case of their application and precisely which entity they propose to be the Contractor. Only the Lead Organisation is required to complete this section.
	5.3.1
	Full name of the Supplier completing the ITT
	

	5.3.2
	Registered company address
	

	5.3.3
	Registered company number
	


	5.3.4
	Registered charity number (if applicable)
	

	5.3.5
	Registered VAT number (if applicable)
	


	5.3.6
	Name of immediate parent company (if applicable)
	


	5.3.7
	Name of ultimate parent company (if applicable)
	


	
5.3.8
	
Please mark ‘X’ in the relevant box to indicate your trading status
	i) a public limited company                    
	☐ Yes

	
	
	ii) a limited company
	☐ Yes

	
	
	iii) a limited liability partnership
	☐ Yes

	
	
	iv) other partnership
	☐ Yes

	
	
	v) sole trader
	☐ Yes

	
	
	vi) other (please specify below)
	☐ Yes

	
	
	

	5.3.9
	Please mark ‘X’ in the relevant boxes to indicate whether any of the following classifications apply to you
	i)Voluntary, Community and Social Enterprise (VCSE)
	☐ Yes

	
	
	ii) Small or Medium Enterprise (SME)
	☐ Yes

	
	
	iii) Sheltered workshop
	☐ Yes

	
	
	iv) Public service mutual
	☐ Yes






	5.3.10        Bidding model

	Please mark ‘X’ in the relevant box to indicate whether you are;

	a)  Bidding as a Prime Contractor and will deliver 100% of the key contract deliverables yourself

	☐  Yes


	b)  Bidding as a Prime Contractor and will use third parties to deliver some of the services

If yes, please provide details of your proposed bidding model that includes members of the supply chain, the percentage of work being delivered by each sub-contractor and the key contract deliverables each sub-contractor will be responsible for.

	☐  Yes


	c)  Bidding as Prime Contractor but will operate as a Managing Agent and will use third parties to deliver all of the services

If yes, please provide details of your proposed bidding model that includes members of the supply chain, the percentage of work being delivered by each sub-contractor and the key contract deliverables each sub-contractor will be responsible for.

	☐  Yes


	d)  Bidding as a consortium but not proposing to create a new legal entity. 

If yes, please include details of your consortium in the next column and use a separate Appendix to explain the alternative arrangements i.e. why a new legal entity is not being created. 

Please note that the Council may require the consortium to assume a specific legal form if awarded the contract, to the extent that it is necessary for the satisfactory performance of the contract.

	
☐  Yes

Consortium members





Lead member 
 

	e)  Bidding as a consortium and intend to create a Special Purpose Vehicle (SPV). 

If yes, please include details of your consortium, current lead member and intended SPV in the next column and provide full details of the biding model using a separate Appendix.
	
 ☐  Yes
Consortium members


Current lead member



Name of Special Purpose Vehicle



	5.3.11          Contact details

	                    Supplier contact details for enquiries about this ITT

	Name
	

	Postal address
	

	Country
	

	Phone
	

	Mobile
	

	E-mail
	






[bookmark: _Toc376435887][bookmark: _Toc376436267]PASS/FAIL MODULES
[bookmark: _Toc376435888][bookmark: _Toc376436268][bookmark: _Toc376438749][bookmark: _Toc376507998][bookmark: _Toc376508679]5.4 	Module 2 - Economic and Financial Standing 

The information provided by the Tenderer will be assessed to establish the economic and financial standing of the Tenderer in relation to the contract. 
This section must be completed. The Council will, where possible, obtain an independent financial assessment of the Tenderer and its relevant parent company from a reputable credit rating organisation. The Tenderer will be awarded an overall pass or fail mark dependant on the score awarded from the assessment process below. 
All information provided should be clearly referenced to the question number in your submission.
This module has been taken from PAS 91 to appropriately manage the risk the risk of the Council. It therefore constitutes a minor variation from the Government Standard Selection Criteria.
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	Please select the one organisation description that most closely matches your organisation and provide information accordingly


	
	Type of organisation
	Description of information expected, which will be taken into account in assessment
	Please indicate your answer by marking ‘X’ in the relevant box, only one required.

	5.4.1
	Financial information for a start-up business that has not reported accounts to the Revenue or Companies House.

	Forecast of turnover for the current year and a statement of funding provided by the owners and/or the bank, or an alternative means of demonstrating financial status.
	
☐ Yes

Reference for additional information:



	5.4.2
	Accounts for an unincorporated business (sole traders and partnerships).
	Copy of the most recent accounts that contain turnover, profit before tax, and balance sheet (if prepared) covering either the most recent two year period of trading or if trading for less than two years, the period that is available. If accounts are not prepared, provide the relevant pages from the latest tax returns (self-employment pages for sole traders, partnership pages for partnerships) together with the tax assessment.

	
☐ Yes

Reference for additional information:


	5.4.3
	Accounts for a small company or limited liability partnership with a turnover of below the audit threshold (currently £6.5 million) that is not required to prepare audited accounts.
	Copy of the most recent accounts as submitted to the Inland Revenue covering either the most recent two year period of trading or if trading for less than two years, the period that is available. Abbreviated accounts are not acceptable.
	
☐ Yes

Reference for additional information:


	5.4.4
	Accounts for a medium to large incorporated entity and all other organisations that are required to prepare audited accounts.

	Copy of the most recent audited accounts for your organisation covering either the most recent three year period of trading, or if trading for less than three years, the period that is available.

	
☐ Yes

Reference for additional information:


	5.4.5
	Accounts for other organisation types (e.g. not for profit entities, local authorities, housing associations, charities)
	In most cases it is likely that audited accounts will have been prepared and the accounts required at 5.4.1 – 5.4.4 above will suffice. Where this not the case, an unaudited copy of the most recent accounts as described in 5.4.1 and 5.4.2 above should be provided.

	
☐ Yes

Reference for additional information:


	
	


Group structures
If the Tenderer is a subsidiary, the financial information is required for both the subsidiary and the relevant parent organisation.  A financial assessment will also be performed on the relevant parent company based on the criteria outlined below.  For purposes of assessment relevant parent company will be taken as the ultimate unless otherwise stated. 
Additional information                                                                    
Credit rating report: credit rating reports will be obtained for both the Tenderer and relevant parent company.  These will be used to provide the Council with an independent check of financial information supplied by the Tenderer.  Where the Tenderer or parent company receives a NIL credit rating this could lead to an unsatisfactory financial assessment but further investigation will be carried out based on the financial accounts supplied with the tender.    
Litigation: outstanding claims or litigation to the value of 25% or more of the last financial year’s profits that are not covered by appropriate insurance could lead to an unsatisfactory financial assessment.  This applies to the Tenderer and their relevant parent.
Scoring mechanism: up to 100 marks are awarded taking into account turnover and the performance of the company in question measured by using standard accounting ratios. The scoring model is therefore as follows.



Financial Assessment process:                                                        This module will be scored out of 100.  

Organisations which score 70 marks or above will receive a pass for the purposes of this ITT an organisation scoring less than 70 will be deemed not to have met the Council's minimum standards of economic and financial standing and a fail may be awarded. The score for each element of the assessment will be rounded to two decimal places.

Where the Tenderer is a subsidiary                                                The assessment process will be applied to the financial information obtained for both the Tenderer and its ultimate parent organisation and assessed as follows:
For Tenderers who have a parent organisation, the ultimate parent organisation will also be assessed on the same financial standards as follows: 
	Tenderer
	Parent company
	Ultimate result
	Notes

	Pass
	Pass
	Pass
	

	Fail
	Fail
	Fail
	

	Fail
	Pass
	Pass 
	Only if ultimate parent organisation confirms that it is willing to give financial support to the subsidiary organisation (the Tenderer) in the form of a parent company guarantee (PCG), or other form of suitable security as required by the Council.

	Pass
	Fail
	Pass
	If the relevant parent organisation is a non-trading Holding Company.

	Pass 
	Fail
	Fail
	If the relevant parent organisation is a trading organisation



Consortium bids                                                                                 The assessment process will be applied to the financial information obtained for each relevant organisation that is a member of the consortium.  
The combined turnover of all consortium members must meet the turnover requirement.  All other elements of the financial assessment (profit, liquidity, gearing) will be based on the individual performance of each member of the consortium. 
Where any member of the consortium cannot demonstrate that it meets the minimum acceptable standard (i.e. a score of 70 or above) then a fail may be awarded to the consortium.
Scoring criteria calculations
Scores will be calculated as follows:
	Criteria
	Maximum Score 

	(a) Turnover
	30

	(b) Acid Test Ratio
	30

	(c) Gearing
	20

	(d) Net Profit Margin
	20

	Total Score
	100



Turnover: 30 marks
This calculation is used to demonstrate the Tenderer has sufficient resources to meet the requirement of the Contract.
Please be aware as this Tender is split into Lots- the turnover requirements will be proportional to the total value tendered- i.e. number of lots.
The below shows the absolute minimum requirement based on a Tender value of approx £100,000. The suppliers average annual turnover must be at least twice the value of the lot/lots being tendered.
If the Tenderer's average annual turnover for each of the last two financial years is equal to or higher than the turnover requirement of at least £200,000 Two Hundred thousand pounds the Tenderer will receive 30 marks. 
If the Tenderer has an average annual turnover for each of the last two financial years of less than £200,000 Two hundred thousand pounds zero (0) marks will be awarded. 
In the case of a newly formed organisation the average annual turnover will be determined from a combination of the company accounts (where provided) and the business plan. 
In the case of consortium bids the total combined turnover of the Lead Tenderer and all Relevant Organisations will be calculated and this combined turnover will be used within the individual assessment of each member of the consortium. 

Profit: 20 marks
Marks will be awarded if the average profit margin for the last two years is above 0.  
Net Profit margin percentage will be calculated as follows:
(Net Profit after interest but before tax / Turnover)
Scores will be awarded as follows:
	Mean profit margin percentage (%)
	Score

	Greater than 0
	20

	Less than or equal to 0 (minimum standard)
	0



		
Liquidity (Acid Test Ratio): 30 marks
This criterion assesses whether or not the Tenderer can demonstrate they have sufficient resources to pay its debts by comparing current assets minus stock to current liabilities. It is expressed as follows:

    (current assets – stock)
                                            =  Acid Test 
 	current liabilities
This will be measured on the average of the two years accounts.  Stock will include stock, inventories and work in progress.
The minimum standard for this criterion is that the Tenderer must have a current liquidity ratio of at least 1.0.
Scores will be awarded as follows:
	Current Ratio 
	Score

	Equal to or greater than 1.0
	30

	Less than 1.0 (minimum standard)
	0





Gearing: 20 marks 
This criterion assesses whether or not the Tenderer can demonstrate it has sufficient equity (or capital) to borrowed funds.  Gearing is a measure of financial leverage, demonstrating the degree to which a firm's activities are funded by owner's (shareholders) funds versus creditor's funds. This will be measured on the latest annual accounts only.  
It is expressed as follows: 
(Debt greater than 1 year + Debt less than a year + Overdrafts – Cash)

Net worth (or equity)

The Council will calculate the gearing ratio. The minimum standard for this criterion is that the Tenderer must have a gearing ratio lower than 90%
Scores will be awarded as follows:
	Gearing Ratio %
	Score

	Less than 90%
	20

	Equal to or greater than 90%
	0



[bookmark: _Toc376435890][bookmark: _Toc376436270][bookmark: _Toc376438750][bookmark: _Toc376507999][bookmark: _Toc376508680]
 
5.5	Module 3 - Health and Safety
NOTE 1 TO TENDERER: The Module must be completed in full and will be evaluated as a whole and given a pass or fail rating based on an evaluation of the risk to the Council of entering into a contract with the Tenderer.
NOTE 2 TO APPLICANT: Prior to contract award Applicants may be expected to provide evidence to support their response to this Module. A detailed evidence request form, proportional to the risk associated with this contract, may be forwarded to the preferred Applicant once they have been selected. The receipt of satisfactory evidence may be a condition required for contract award.
[bookmark: 4.2_Application_of_optional_question_mod]NOTE 3 TO TENDERER: Organisations with fewer than five employees are not legally required to have a documented policy statement. If a supplier is in this category it does not have to write down its policy, organisation or arrangements. However, it does need to be able to demonstrate that its policy and arrangements are adequate in relation to the type of activity likely to be undertaken and assessments of competence will be made easier if when procedures are clear and accessible.

This module has been taken from PAS 91 to appropriately manage the risk the risk of the Council. It therefore constitutes a minor variation from the Government Standard Selection Criteria.

	5.5.1
	If your organisation meets the criteria identified in one of 5.5.1(a) to 5.5.1(c) below and you can provide the supporting evidence required prior to contract award, you do not need to complete questions 5.5.2 to 5.5.13 of this question module. If exemption is not claimed, please move to 5.5.2

	Confirm if you meet any of the exemption criteria

	(a)
	You have within the last twelve months successfully completed a prequalification application undertaken by an assessment provider able to demonstrate that its information gathering process conforms to PAS 91.
	☐  Yes

☐  No


	(b)
	You have within the last twelve months, successfully  met the assessment requirements of a scheme in registered membership of the Safety Schemes in Procurement (SSIP) forum.
	☐  Yes

☐  No


	(c)
	You hold a UKAS or equivalent, accredited independent third party certificate of compliance with BS OHSAS 18001.
	☐  Yes

☐  No




	
	Question
	Example of the type of information in support of responses, which will be taken into account in an assessment carried out before contract award.
	Yes / No

	5.5.2
	Are you able to demonstrate that you have a policy and organisation for health and safety (H&S) management?
	You may be expected to demonstrate and provide evidence on request of a periodically reviewed H&S policy, endorsed by the chief executive officer The policy should be relevant to the anticipated nature and scale of activity to be undertaken and set out responsibilities for H&S management at all levels in the organisation (Organisations with fewer than 5 employees, please see Note 2 to this Table)

	☐  Yes
☐  No

	5.5.3
	Are you able to describe your arrangements for ensuring that your H&S measures are effective in reducing/ preventing incidents, occupational ill-health and accidents?

	You may be expected to demonstrate and provide evidence on request of the arrangements for H&S management that are relevant to the anticipated nature and scale of activity to be undertaken and show clearly how these arrangements are communicated to the workforce. (Organisations with fewer than 5 employees, please see Note 2 to this Table)
	☐  Yes
☐  No

	5.5.4
	Do you have access to competent H&S advice / assistance?
	You may be expected to demonstrate and provide evidence on request of how your organisation obtains access to competent H&S advice.

NOTE Access to competent in-house advice, in whole or part, is preferred.

	☐  Yes
☐  No

	5.5.5
	Do you have a policy and process for providing your staff/ workforce with training and information appropriate to the types of activity that your organisation is likely to undertake?

	You may be expected to demonstrate and provide evidence on request that your organisation has in place and implements, training arrangements to ensure that its staff/ workforce has sufficient skills and understanding to discharge their various duties. This should include refresher training (e.g. a CPD programme) that will keep the workforce updated on good H&S practice applicable throughout the company.
	☐  Yes
☐  No

	5.5.6
	Do your employees have H&S or other relevant qualifications and experience sufficient to implement your H&S policy to a standard appropriate to the activity that your organisation is likely to undertake.

	You may be expected to demonstrate and provide evidence on request, that your staff/ workforce possesses suitable qualifications and experience for the tasks assigned to them, unless there are specific situations where they need to work under controlled and competent supervision e.g trainees.
	☐  Yes
☐  No

	5.5.7
	Do you check, review and where necessary improve your H&S performance?
	You may be expected to demonstrate and provide evidence on request that your organisation has in place and implements, an ongoing system for monitoring H&S procedures on an ongoing basis and for periodically reviewing and updating that system as necessary.
	☐  Yes
☐  No

	5.5.8
	Do you have procedures in place to involve your staff/ workforce in the planning and implementation of H&S measures?

	You may be expected to demonstrate and provide evidence on request that your organisation has in place and implements a means of consulting with its staff/ workforce on H&S matters and show how staff/ workforce comments, including complaints are taken into account.
	☐  Yes
☐  No

	5.5.9
	Do you routinely record and review accidents/ incidents and undertake follow-up action?
	You may be expected to provide access on request to records of accident rates and frequency for all RIDDOR reportable events for at least the last three years. Demonstrate that your organisation has in place a system for reviewing significant incidents, and recording action taken as a result including action taken in response to any enforcement.

	☐  Yes
☐  No

	5.5.10
	Do you have arrangements for ensuring that your suppliers apply H&S measures to a standard appropriate to the activity for which they are being engaged?

	You may be expected to demonstrate and provide evidence on request that your organisation has and implements, arrangements for ensuring that H&S performance throughout the whole of your organisation’s supply chain is appropriate to the work likely to be undertaken.
	☐  Yes
☐  No

	5.5.11
	Do you operate a process of risk assessment capable of supporting safe methods of work and reliable project delivery where necessary?
	You may be expected to demonstrate and provide evidence on request that your organisation has in place and implements procedures for carrying out relevant risk assessments and for developing and implementing safe systems of work (‘method statements’). You should be able to provide indicative examples. The identification and control of any significant occupational health (not just safety) issues should be prominent. (Organisations with fewer than 5 employees, See Note 2 to this Table)
NOTE Risk assessments should focus on the needs of the particular job and should be proportionate to the risks arising from the work to be undertaken. 

	☐  Yes
☐  No


[bookmark: _Toc376435891][bookmark: _Toc376436271][bookmark: _Toc376438751][bookmark: _Toc376508000][bookmark: _Toc376508681]
5.6 	Module 4 - Equality and Diversity
NOTE TO TENDERER: this section will be evaluated on a ‘Pass/Fail’ basis. For questions 5.6.1 and 5.6.2 answers of ‘No’ constitute a ‘Pass’, and any answers of ‘Yes’ constitute a ‘Fail’ unless evidence can be provided of appropriate and proportional self-cleaning in question 5.6.3. 
[bookmark: _Toc411405684][bookmark: _Toc376435892][bookmark: _Toc376436272][bookmark: _Toc376438752][bookmark: _Toc376508001][bookmark: _Toc376508682]The Lead Organisation and the Relevant Organisations must answer all questions in this section. 
For organisations working outside of the UK please refer to equivalent legislation in the country that you are located.
	5.6.1
	In the last three years, has any finding of unlawful discrimination been made against your organisation by an Employment Tribunal, an Employment Appeal Tribunal or any other court (or in comparable proceedings in any jurisdiction other than the UK)?

	☐  Yes

☐  No


	5.6.2
	In the last three years, has your organisation had a complaint upheld following an investigation by the Equality and Human Rights Commission or its predecessors (or a comparable body in any jurisdiction other than the UK), on grounds or alleged unlawful discrimination?  

	☐  Yes

☐  No




	5.6.3
	If you have answered “yes” to either 5.6.1 or 5.6.2, please provide below, a summary of the nature of the investigation and an explanation of the outcome of the investigation to date.

You are also required to explain what action (if any) you have taken to prevent unlawful discrimination from reoccurring.

You may be excluded if you are unable to demonstrate to the Council’s satisfaction that appropriate remedial action has been taken to prevent similar unlawful discrimination reoccurring.    


	
	







5.7 	Module 5 – Grounds for Exclusion

NOTE TO TENDERER: Both Module 5A and 5B must be completed and will be evaluated as a whole on a Pass or Fail basis.  The section will be marked as a ‘Fail’ if “Yes” is answered to any element of question 5.7.1, 5.7.2 or 5.7.4 and satisfactory evidence of self-cleaning is not detailed in your response to either question 5.7.3 or 5.7.5.
The Lead Organisation and the Relevant Organisations must answer all questions in this section. 
If the Council becomes aware of an exclusion at a later date, following contract award, your contract may be terminated. 
‘Self-cleaning’ 
[bookmark: h.3znysh7]
Questions 5.7.3 and 5.7.5 offer Tenderers an opportunity to provide sufficient evidence of self-cleaning. Evidence provided must give a summary of the circumstances and any remedial action that has taken place subsequently and effectively “self-cleans” the situation referred to in that question. The supplier has to demonstrate it has taken such remedial action, to the satisfaction of the Council in each case.  

If such evidence is considered by the Council (whose decision will be final) as sufficient, the economic operator concerned shall be allowed to continue in the procurement process.

[bookmark: h.2et92p0]In order for the evidence referred to above to be sufficient, the Tenderer shall, as a minimum, prove that it has;
· [bookmark: h.tyjcwt]paid or undertaken to pay compensation in respect of any damage caused by the criminal offence or misconduct;
· clarified the facts and circumstances in a comprehensive manner by actively collaborating with the investigating authorities; and
· [bookmark: h.3dy6vkm]taken concrete technical, organisational and personnel measures that are appropriate to prevent further criminal offences or misconduct.

[bookmark: h.1t3h5sf]The measures taken by the Tenderer shall be evaluated taking into account the gravity and particular circumstances of the criminal offence or misconduct. Where the measures are considered by the Council to be insufficient, the Tenderer shall be given a statement of the reasons for that decision.

Taking Account of Bidders’ Past Performance

In accordance with 5.7.4(g), the Council may assess the past performance of a Supplier (through a Certificate of Performance provided by a Customer or other means of evidence). The Council may take into account any failure to discharge obligations under the previous principal relevant contracts of the Supplier completing this ITT. The Council may also assess whether specified minimum standards for reliability for such contracts are met. 

In addition, the Council may re-assess reliability based on past performance at key stages in the procurement process (i.e. supplier selection, tender evaluation, contract award stage etc.). Suppliers may also be asked to update the evidence they provide in this section to reflect more recent performance on new or existing contracts (or to confirm that nothing has changed).

Module 5A: Grounds for mandatory exclusion

	5.7.1
	Within the past five years, has your organisation (or any member of your proposed consortium, if applicable), Directors or partner or any other person who has powers of representation, decision or control been convicted of any of the following offences?
	Please indicate your answer by marking ‘X’ in the relevant box.

	
	
	Yes
	No

	(a) 
	conspiracy within the meaning of section 1 or 1A of the Criminal Law Act 1977 or article 9 or 9A of the Criminal Attempts and Conspiracy (Northern Ireland) Order 1983 where that conspiracy relates to participation in a criminal organisation as defined in Article 2 of European Council Framework Decision 2008/841/JHA on the fight against organised crime;
	
	

	(b) 
	corruption within the meaning of section 1(2) of the Public Bodies Corrupt Practices Act 1889 or section 1 of the Prevention of Corruption Act 1906;
	
	

	(c) 
	the common law offence of bribery;
	
	

	(d) 
	bribery within the meaning of sections 1, 2 or 6 of the Bribery Act 2010; or section 113 of the Representation of the People Act 1983;
	
	

	(e) 
	any of the following offences, where the offence relates to fraud affecting the European Communities’ financial interests as defined by Article 1 of the Convention on the protection of the financial interests of the European Communities:

	
	(i) the offence of cheating the Revenue;
	
	

	
	(ii) the offence of conspiracy to defraud;
	
	

	
	(iii)fraud or theft within the meaning of the Theft Act 1968, the Theft Act (Northern Ireland) 1969, the Theft Act 1978 or the Theft (Northern Ireland) Order 1978;
	
	

	
	(iv) fraudulent trading within the meaning of section 458 of the Companies Act 1985, article 451 of the Companies (Northern Ireland) Order 1986 or section 993 of the Companies Act 2006;
	
	

	
	(v) fraudulent evasion within the meaning of section 170 of the Customs and Excise Management Act 1979 or section 72 of the Value Added Tax Act 1994;
	
	

	
	(vi) an offence in connection with taxation in the European Union within the meaning of section 71 of the Criminal Justice Act 1993;
	
	

	
	(vii) destroying, defacing or concealing of documents or procuring the execution of a valuable security within the meaning of section 20 of the Theft Act 1968 or section 19 of the Theft Act (Northern Ireland) 1969;
	
	

	
	(viii) fraud within the meaning of section 2, 3 or 4 of the Fraud Act 2006; or
	
	

	
	(ix) the possession of articles for use in frauds within the meaning of section 6 of the Fraud Act 2006, or the making, adapting, supplying or offering to supply articles for use in frauds within the meaning of section 7 of that Act;
	
	

	(f) 
	any offence listed—

	
	(i)	in section 41 of the Counter Terrorism Act 2008; or
	
	

	
	(ii)	in Schedule 2 to that Act where the court has determined that there is a terrorist connection;
	
	

	(g) 
	any offence under sections 44 to 46 of the Serious Crime Act 2007 which relates to an offence covered by subparagraph (f);
	
	

	(h) 
	money laundering within the meaning of sections 340(11) and 415 of the Proceeds of Crime Act 2002;
	
	

	(i) 
	an offence in connection with the proceeds of criminal conduct within the meaning of section 93A, 93B or 93C of the Criminal Justice Act 1988 or article 45, 46 or 47 of the Proceeds of Crime (Northern Ireland) Order 1996;
	
	

	(j) 
	an offence under section 4 of the Asylum and Immigration (Treatment of Claimants etc.) Act 2004;
	
	

	(k) 
	an offence under section 59A of the Sexual Offences Act 2003;
	
	

	(l) 
	an offence under section 71 of the Coroners and Justice Act 2009
	
	

	(m) 
	an offence in connection with the proceeds of drug trafficking within the meaning of section 49, 50 or 51 of the Drug Trafficking Act 1994; or
	
	

	(n) 
	any other offence within the meaning of Article 57(1) of the Public Contracts Directive—

	
	(i)	as defined by the law of any jurisdiction outside England and Wales and Northern Ireland; or
	
	

	
	(ii)	created, after the day on which these Regulations were made, in the law of England and Wales or Northern Ireland.
	
	

	5.7.2
	Non-payment of taxes
Has it been established by a judicial or administrative decision having final and binding effect in accordance with the legal provisions of any part of the United Kingdom or the legal provisions of the country in which your organisation is established (if outside the UK), that your organisation is in breach of obligations related to the payment of tax or social security contributions?

If you have answered Yes to this question, please use the box below to provide further details. In this box please confirm whether you have paid, or have entered into a binding arrangement with a view to paying, including, where applicable, any accrued interest and/or fines?
	
	

	
	





	5.7.3
	If you have answered “Yes” to any part of 5.7.1 or 5.7.2 please demonstrate clearly, with the use of evidence as required that the organisation has conducted sufficient self-cleaning in accordance with Regulation 57(13-17) of the Regulations.

	
	   




Module 5B: Grounds for discretionary exclusion
[bookmark: h.30j0zll]
NOTE TO TENDERER: This section must be completed and will be evaluated as a whole on a Pass or Fail basis.  This section may be marked as a ‘Fail’ if “Yes” is answered to any element of question 5.7.4 and satisfactory evidence of self-cleaning is not detailed in your response to question 5.7.5.
The Lead Organisation and the Relevant Organisations must answer all questions in this section. 
If the Council becomes aware of an exclusion at a later date, following contract award, your contract may be terminated. 

	5.7.4 
	Within the past three years, please indicate if any of the following situations have applied, or currently apply, to your organisation.
	Please indicate your answer by marking ‘X’ in the relevant box.

	
	
	Yes
	No

	[bookmark: h.1fob9te](a)
	your organisation has violated applicable obligations referred to in regulation 56 (2) of the Public Contract Regulations 2015 in the fields of environmental, social and labour law established by EU law, national law, collective agreements or by the international environmental, social and labour law provisions listed in Annex X to the Public Contracts Directive as amended from time to time;
	
	  

	(b)
	your organisation is bankrupt or is the subject of insolvency or winding-up proceedings, where your assets are being administered by a liquidator or by the court, where it is in an arrangement with creditors, where its business activities are suspended or it is in any analogous situation arising from a similar procedure under the laws and regulations of any State;
	
	

	(c)
	your organisation is guilty of grave professional misconduct,  which renders its integrity questionable;
	
	

	(d)
	your organisation has entered into agreements with other economic operators aimed at distorting competition;
	
	

	(e)
	your organisation has a conflict of interest within the meaning of regulation 24 of the Public Contract Regulations 2015 that cannot be effectively remedied by other, less intrusive, measures;
	
	

	(f)
	the prior involvement of your organisation in the preparation of the procurement procedure has resulted in a distortion of competition, as referred to in regulation 41, that cannot be remedied by other, less intrusive, measures;
	
	

	(g)
	your organisation has shown significant or persistent deficiencies in the performance of a substantive requirement under a prior public contract, a prior contract with a contracting entity, or a prior concession contract, which led to early termination of that prior contract, damages or other comparable sanctions;
	
	

	(h)
	your organisation has been guilty of serious misrepresentation in supplying the information required for the verification of the absence of grounds for exclusion or the fulfilment of the selection criteria;
	
	

	(i)
	Your organisation has withheld such information or is not able to submit supporting documents required under regulation 59 of the Public Contract Regulations 2015;
	
	

	(j)
	your organisation has undertaken to unduly influence the decision-making process of the Council;
	
	

	(k)
	obtain confidential information that may confer upon your organisation undue advantages in the procurement procedure;
	
	

	(l)
	your organisation has negligently provided misleading information that may have a material influence on decisions concerning exclusion, selection or award.
	
	

	5.7.5
	If you have answered “Yes” to any part of 5.7.4 please demonstrate clearly, with the use of evidence as required that the organisation has conducted sufficient self-cleaning in accordance with Regulation 57(13-17) of the Regulations.


	
	 




[bookmark: _Toc376435893][bookmark: _Toc376436273][bookmark: _Toc376438753][bookmark: _Toc376508002][bookmark: _Toc376508683]

5.8 	Module 6 – Safeguarding staff and vulnerable people 
 NOTE TO TENDERER; only the Lead Organisation is required to complete this section.
	5.8.1
	Please confirm your organisation has a Safeguarding Policy that complies with the Council’s policy and provides an equivalent level of protection as that policy. A copy of the Council’s policy can be found by following the link below:


 
	☐  Yes


☐  No


	5.8.2
	If the answer to 5.8.1 is ‘No’, confirm you will make such amendments to your policy to ensure compliance with the Council’s.  
	☐  Yes

☐  No

















[bookmark: _Toc412551509]5.9 	Module 7 – Insurances
NOTE TO APPLICANT: only the Lead Organisation is required to answer this section. If successful at the end of this tender process then evidence of the declared insurance will need to be provided prior to contract award.
[bookmark: _Toc376435896][bookmark: _Toc376436276][bookmark: _Toc376438756][bookmark: _Toc376508005][bookmark: _Toc376508686]
	5.9.1

	Please self-certify whether you already have, or can commit to obtain, prior to the commencement of the contract, the levels of insurance cover indicated below.

If the policy held is in the aggregate, the remaining cover must exceed the minimum requirements shown.

Employer’s (Compulsory) Liability Insurance  = £5M 
Public Liability Insurance = £5M
Professional Indemnity Insurance = £1M
Product Liability Insurance = £5M

	☐  Yes

☐  No





5.10 	Module 8 – Registration under the Data Protection Act 1998

	5.10.1
	Is your organisation registered with the ICO under the Data Protection Act 1998? If yes, please provide Registration Number.
	Yes / No

Reg No:







[bookmark: _Toc376435897][bookmark: _Toc376436277]

[bookmark: _Toc376435899][bookmark: _Toc376436279][bookmark: _Toc376438758][bookmark: _Toc376508007][bookmark: _Toc376508688]
5.11 	Module 9 – Ability and References – Info Only

NOTE TO TENDERER:  This section must be completed but is for information only and will not be scored, however failure to complete the section may result in an incomplete bid leaving the tender subject to rejection at the Council’s discretion. References for works/services with Local Authorities or other Public Sector bodies should be considered preferable. Grant funded work can also be used where felt relevant. In order to avoid the potential for a conflict of interest, references should not be supplied for works undertaken for Cornwall Council; however, if such references are the only ones that the Tenderer can provide then the council may accept them subject to the Council’s absolute discretion to reject any reference(s) that create or may be considered to create a conflict of interest.
The Council may elect to contact any of the given organisations for a reference at any stage of the procurement.  Your permission to do so will be assumed unless you explicitly state any objections. 
This module has a minor variation from the Government Standard Selection Criteria.

	5.11.1
	Please provide reference details of two major contracts or grants you have been awarded within the last three years for the provision of services similar to those required by the Council.

	
	a
	b

	Reference Company Name
	
	

	Address




	
	

	Contact Name
	
	

	Telephone Number
	
	

	E-mail Address
	
	

	Contract Reference Number
	
	

	Description of services  undertaken
	
	

	Date Contract Awarded
	
	

	Length of Contract
	
	

	Type of Contract
	
	

	Annual Value of Contract (£)
	
	

	Details of relevant qualifications, skills, memberships to professional bodies, etc, used in support of delivery of the contract
	
	

	Details of known risks involved with delivery of this type of work and suggested mitigations
	
	





[bookmark: _Toc376435900][bookmark: _Toc376436280][bookmark: _Toc376438759][bookmark: _Toc376508008][bookmark: _Toc376508689]SCORED MODULES
5.12	 Module 10 - Project Specific Questions

NOTE TO TENDERER: This section must be completed and will be evaluated as a whole on a Pass or Fail basis. Tenderers will only Pass if they can provide all of the information requested.
	5.12.1
	Operator’s Licence No.:
No. of vehicles authorised (i.e. no. of discs)?: 
Licence Type: 
Standard (National or International)yes 
Restricted 
State main business: 
Permit Section 22 Permit Section 19 
Is any special condition attached to your Operator’s Licence, or has it been subject to a disciplinary inquiry in the last three years?: 
Yes No No 
A copy of the operators licence, any attached conditions and current VOSA Operator Compliance Risk Score (OCRS) must be submitted with this form


	


	5.12.2
	All PSV drivers must be trained to the Driver CPC Qualification. Please provide copies of all your relevant Driver Certificate of Professional Competence (CPC) Driver Qualification Cards. Hard copies enclosed.



	


	5.12.3
	Passenger assistants must have completed the Passenger Assistant Training Scheme (PATS) in the last three years, or be booked on to the next available course, prior to being employed on this contract. Please attach details of your passenger assistants (including badge numbers for those who have completed the course and names of any 
passenger assistants booked on upcoming PATS courses. 



	


	5.12.4
	Local bus service tenders only. 
Please provide details of the on bus ticketing system used: 
Make: 
ITSO Compliant: 


	


	5.12.5
		Where an ITSO System is utilised please provide details of the HOPS back office system used: 
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PART C 	TENDER RETURN

	[bookmark: _Toc376435902][bookmark: _Toc376436282][bookmark: _Toc376436798][bookmark: _Toc376436929][bookmark: _Toc376437421][bookmark: _Toc376437509][bookmark: _Toc376437595][bookmark: _Toc376437680][bookmark: _Toc376437765][bookmark: _Toc376438761]Part C – Tender Return

	

	Provision of Local Bus Services across Cornwall

	AWJ-02


	Submitted By
	

	Single Contact Point Name
	

	Single Contact Point Email
	

	Single Contact Point Tel.
	

	Single Contact Point Address
	

	Date
	





[bookmark: _Toc376435903][bookmark: _Toc376436283][bookmark: _Toc376436799][bookmark: _Toc376436930][bookmark: _Toc376437422][bookmark: _Toc376437510][bookmark: _Toc376437596][bookmark: _Toc376437681][bookmark: _Toc376437766][bookmark: _Toc376438762]







[bookmark: _Toc376436284][bookmark: _Toc376438763][bookmark: _Toc376508010][bookmark: _Toc376508691][bookmark: _Toc416861126]PART C - TENDER RETURN 
[bookmark: _Toc376435904][bookmark: _Toc376436285][bookmark: _Toc376438764][bookmark: _Toc376508011][bookmark: _Toc376508692][bookmark: _Toc416861127]Section 6 - Tender Completion Documentation
[bookmark: _Toc376435905][bookmark: _Toc376436286][bookmark: _Toc376438765][bookmark: _Toc376508012][bookmark: _Toc376508693]6.1 Tender Compliance Instructions
Refer to Section 4 Instruction/Guidance for Tender Return. 
[bookmark: _Toc376508013][bookmark: _Toc376508694]6.2 Tenderer Details
Tenderers shall identify whether and which subcontracting or consortium arrangements apply in the case of their Tender and precisely which entity they propose to be the Contractor.
	[bookmark: _Toc376435906][bookmark: _Toc376436287][bookmark: _Toc376438766]Tenderer Details

	Information required
	Tender response


	Registered name of the company with which it is proposed that the Council enters into the Contract  if the Tenderer is successful
	

	Single Contact Point name for all enquiries related to your Tender
	

	Company position of contact
	

	E-mail address of contact
	

	Landline telephone number of contact
	

	Mobile telephone number of contact
	





[bookmark: _Toc376508014][bookmark: _Toc376508695]6.3 Tender Stage
Tenderers are reminded that this tender is conducted under the Open Procedure, and Part C (this section) therefore assesses the ability of the Tenderer to deliver against the requirements of the contract.
[bookmark: _Toc376435907][bookmark: _Toc376436288][bookmark: _Toc376438767][bookmark: _Toc376508015][bookmark: _Toc376508696]6.4 Quality Assessment
The quality assessment will be evaluated against the Tenderers responses to the specification. 
	6.4.1
	1. Quality of Vehicle       ( based on euro standards)



	


	6.4.2
	2. Availability of customer information services



	




Scoring mechanism
	Quality (20%)
	 
	 

	1. Quality of Vehicle       ( based on euro standards)
	15
	15 points for new vehicles entering service at Contract start

	 
	 
	12 points for vehicles which entered service after 01.10.2010

	 
	 
	9 points for vehicles which entered service after 01.10.2006

	 
	 
	6 points for vehicles which entered service after 01.10.2001

	 
	 
	3 points for vehicles which entered service after 01.10.1996

	 
	 
	0 points for vehicles which entered service prior to 01.10.1996

	2. Availability of customer information services
	5
	The minimum provision of a telephone information line manned between 0700 and 1730 scores 2 points

	 
	 
	Above plus out of hours facilities scores 4 points

	 
	 
	Both of the above plus regularly updated internet or mobile phone based service updates such as SMS or Twitter scores 5 points

	Total
	100
	






[bookmark: _Toc376435908][bookmark: _Toc376436289][bookmark: _Toc376438768][bookmark: _Toc376508016][bookmark: _Toc376508697]6.5 Specification
Unless otherwise stated all elements of the Specification are to be considered mandatory requirements and failure to meet these requirements may result in your exclusion from the tender process.
Specifications are broken down in to geographical areas for ease of reference and are listed by the Lot Title. There is a list embedded below of all the Specifications and Lot numbers/Titles.
The specifications contain all the information necessary to identify the contract type, and will determine which questions should be answered by the tenderer. 
Each of the specified questions on the Tender Offer must be answered, as failure to do so may invalidate the tender. 
The Service Specifications are found within the Folders provided with the ITT, Local Bus Specifications. Please follow the attached links-
https://www.cornwall.gov.uk/media/16074106/2016-bos003-padstow-wadebridge-bodmin-liskeard.doc 
https://www.cornwall.gov.uk/media/16074110/2016-bus005-camelford-bude.doc 
https://www.cornwall.gov.uk/media/16074127/2016-nqs003-newquay-padstow.doc 
https://www.cornwall.gov.uk/media/16074194/2016-nqs004-newquay-perranporth-st-agnes-truro.doc 
https://www.cornwall.gov.uk/media/16074228/2016-nqs006-newquay-fistral-pentire.doc 
https://www.cornwall.gov.uk/media/16074232/2016-sas001-st-austell-roche-bodmin.doc 
https://www.cornwall.gov.uk/media/16074236/2016-sas002-st-austell-probus-truro.doc 
https://www.cornwall.gov.uk/media/16074240/2016-sas003-st-austell-st-dennis-newquay.doc 
https://www.cornwall.gov.uk/media/16074244/2016-sas004-st-austell-st-dennis-truro.doc 
https://www.cornwall.gov.uk/media/16074248/2016-sas006-mevagissey-st-austell-par-fowey.doc 
https://www.cornwall.gov.uk/media/16074252/2016-sas009-polmear-st-austell-st-stephen-newquay.doc 
https://www.cornwall.gov.uk/media/16074256/2016-sas010-st-austell-town-service.doc 
https://www.cornwall.gov.uk/media/16074260/2016-trs004-truro-st-columb-major-newquaywadebridge.doc 
https://www.cornwall.gov.uk/media/16074264/2016-trs005-truro-st-newlyn-east-newquay.doc 
https://www.cornwall.gov.uk/media/16074268/2016-trs007-truro-tregony-roseland.doc 
https://www.cornwall.gov.uk/media/16074272/2016-wbs002-wadebridge-camelford.doc 
https://www.cornwall.gov.uk/media/16074276/additional-information.doc 

	Lot Number
	Route

	1
	Padstow-Wadebridge-Bodmin-Liskeard

	2
	Camelford-Bude

	3
	Newquay-Padstow

	4
	Newquay-Perranporth-St Agnes-Truro

	5
	Newquay-Fistral-Pentire

	6
	St Austell-Roche-Bodmin

	7
	St Austell-Probus-Truro

	8
	St Austell-St Dennis-Newquay

	9
	St Austell-St Dennis-Truro

	10
	Mevagissey-St Austell-Par-Fowey

	11
	Polmear- St Austell- St Stephen-Newquay

	12
	St Austell Town service

	13
	Truro-St Columb Major-Newquay-Wadebridge

	14
	Truro- St Newlyn East- Newquay

	15
	Truro-Tregony-Roseland

	16
	Wadebridge-Camelford







Severe Weather
Where severe weather factors lead to lost mileage the operator will be expected to have taken all reasonable steps in the circumstances to provide the service. When the weather prevents the operation of services, for example when roads are blocked by snow, there is no low performance damages imposed because it maybe beyond the operator's control.
 
[bookmark: _Toc376435909][bookmark: _Toc376436290][bookmark: _Toc376438769][bookmark: _Toc376508017][bookmark: _Toc376508698]6.6 Commercial Documentation
Tenderers are required to complete and return the commercial documentation, which is included in the individual specifications in the  folder links.


[bookmark: _Toc376435910][bookmark: _Toc376436291][bookmark: _Toc376438770][bookmark: _Toc376508018][bookmark: _Toc376508699]6.7 Terms and Conditions





[bookmark: _Toc376435911][bookmark: _Toc376436292][bookmark: _Toc376438771][bookmark: _Toc376508019][bookmark: _Toc376508700]6.8 Performance Indicators

· Lost Mileage - % of contracted mileage operated each week.
· Patronage – Number of passenger journeys made on supported journeys.
· Punctuality - % of buses leaving on tine from departure point.
· Punctuality - % of buses arriving on time at final destination.
· Number of customer complaints received and resolved.


[bookmark: _Toc376435912][bookmark: _Toc376436293][bookmark: _Toc376438772]



[bookmark: _Toc376435913][bookmark: _Toc376436294][bookmark: _Toc376438773][bookmark: _Toc376508021][bookmark: _Toc376508702]







[bookmark: _Toc376435914][bookmark: _Toc376436295][bookmark: _Toc376438774][bookmark: _Toc376508022][bookmark: _Toc376508703][bookmark: _Toc416861128]Schedule 1 - Commercially Sensitive Information
The Council may be obliged to disclose information in or relating to this Tender following a request for information under the Freedom of Information Act (FOIA) or Environmental Information Regulations (EIR). Please outline in the table below items which you consider are confidential and genuinely commercially sensitive and which should not be disclosed in respect of your Tender.
The tenderer is required to identify information considered to be designated as Commercially Sensitive:
	Commercially Sensitive Information

	Information/ Document
	Reference/   Page no
	Reasons for Non-Disclosure (cite exemption(s) to be considered)
	Duration of confidentiality

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	



Notwithstanding the above, we acknowledge that the Council may still be obliged to disclose the Commercially Sensitive Information listed in this Schedule in accordance with the ITT and Contract pursuant to a request under the FOIA or EIR.  Without prejudice to the Council’s obligation to disclose information in accordance with the FOIA or EIR the Council shall, acting reasonably, at its absolute discretion and notwithstanding any other provision in this ITT or the Contract  or otherwise seek to apply the commercial interests exemption to the information/documents listed in this Schedule . 
This schedule will be kept with the Tender for consideration should a request for information under the FOIA or EIR be received. This document will be destroyed in line with the retention and destruction policy of the Council.

[bookmark: _Toc376435915][bookmark: _Toc376436296][bookmark: _Toc376438775][bookmark: _Toc376508023][bookmark: _Toc376508704][bookmark: _Toc416861129]Schedule 2 - Safeguarding
TO BE SIGNED AND RETURNED as part of the ITT submission.
Introduction	
Contractors shall ensure they have robust and well-managed safeguarding arrangements in place.  The safeguarding arrangements must be compliant with the current and in-force regulations and legislation.  It is the Contractor’s responsibility to ensure all staff and volunteers employed, engaged or working under the directions of the Contractor (the “Employees”) are safely recruited, trained and managed to ensure compliance with the above mentioned requirements.
Child Protection/Safeguarding Adults Policies
Contractors shall have a Safeguarding Policy in place with detailed procedures, covering the protection / safeguarding of both children and adults, for:
· Safer recruitment 
· Training, including induction 
· Supervision and Safeguarding Procedure
· Management of allegations 
· Whistle-blowing

The Contractor shall ensure that all Employees have read and understood the policies that are in place.  
The Contractor shall keep a register of all Employees, and against each Employee the Contractor shall record the policies which the Employee has been given copies of, and the date such policies were provided to the Employee.  The Contractor shall also ensure the Employee signs and dates the register to attest the fact that they have read and understood such policies.
Safer Recruitment
Safer recruitment is an important part of making sure someone is suitable for the role they are undertaking. 
Contractors shall ensure all the relevant safeguarding, recruitment and barring checks have been undertaken for all Employees and keep appropriate training records on a centralised register. 
These checks shall, without limitation, for all Employees include:
· Application forms
· Checking self-declaration forms for relevancy to role
· Face-to-face interviews 
· Undertaking qualifications checks and ID checks
· Checking references before confirming appointment
· A probationary and supervision period for new staff
· Observation and peer feedback
· Conducting personal development reviews
· Monitoring conduct in the role
· Conducting in-role risk assessments
 
For all positions that come within the definition of Regulated Activity (summary found in Schedule 2.2) as currently set out within the Safeguarding Vulnerable Groups Act 2006 (and as amended by the Protection of Freedoms Act 2012), the Contractor shall be required to carry out an Enhanced Disclosure and Barring Service Check either, depending on the specific facts, with or without a check of the barred lists. 
The Disclosure and Barring Service (formerly the CRB) provides clear guidelines relating to posts that meet the definition of Regulated Activity and that are eligible for an Enhanced Disclosure.
Unless specifically permitted under the terms of the Contractor’s employment, the Contractor shall not be entitled to any additional payment from the Employer for carrying out the additional checks.
The Contractor shall carry out checks to a commensurate standard to the ones required for all UK nationals for Employees who are not UK nationals.  In circumstances where the Contractor is prevented, for reasons outside of their control, from obtaining commensurate checks, then the Contractor shall inform the Employer and carry out such checks as the Employer may reasonably require.
Information, advice and guidance relating to criminal record checking; positive disclosures and suitability decisions; providing services prior to a Supplier receiving a disclosure and any legislative changes as a result of the Protection of Freedoms Act (2012) can be obtained from the HR Safeguarding Team on 01872 324130 or email hrsafeguardingteam@cornwall.gov.uk. 
In addition, Contractors are required to liaise with and comply with any on-site policies that are in place.  Where such policies conflict with the requirements set out within this document, the Contractor shall notify the Employer.  The Employer shall inform the Contractor, in writing, which policy takes precedence.  The Contractor shall not be entitled to any additional payment from the Employer for compliance with the on-site policies.
Training
As a minimum, training should always include an explanation of the organisation’s safeguarding policies, including the context and implementation; this will usually be carried out during staff induction and will be supported by regular refresher sessions.  Training for all staff and volunteers should cover: 
· Being aware of the importance, and their responsibility in appropriately sharing their concern, where they are worried that a child, young person or vulnerable adult may be suffering, or at risk of, abuse;
· Being aware of how to report any concerns about the behaviour of a colleague/ member of staff;
· Understanding and being able to implement safe working practices for individual workers;
· Knowing who in the organisation has safeguarding lead responsibility.

Contractors are required to ensure all personnel have undertaken appropriate and up–to-date training, including, where required, to comply with all relevant legislation.
Supervision and Safeguarding Procedure
When working on the delivery of this contract, the Contractor shall comply with all current and in-force statutory guidance for their sector, and any site-specific policies that are in place. The Contractor shall also comply with the Code of Conduct shown in Schedule 2.1 for all on-site works.
Management of Allegations
Contractors working in environments where children may be present must comply with the South West Safeguarding and Child Protection Procedures ‘managing allegations’ procedures, (www.swcpp.org.uk). Additionally, Managers involved in the delivery of the contract must be made aware of the MARU service and the Multi Agency Advice Team and the Contractor shall keep a centralised register evidencing this fact. Information on these can be found at http://www.cornwall.gov.uk/health-and-social-care/children-and-family-care/children-schools-and-families-leaflets/. 
Contractors must have a clear procedure in place for handling concerns/allegations of abuse or neglect which is consistent with the multi-agency safeguarding adults policy and the Safeguarding Adults Alerter's Guide, ‘No to Abuse’ (http://www.cornwall.gov.uk/health-and-social-care/safeguarding-adults/).  
Responsibility for compliance rests with the contracted organisation which should have a named senior manager, identified in the Safeguarding Policy, to whom all allegations should be initially referred. 
Whistle Blowing
Safeguarding concerns about colleagues or managers may be difficult for staff to raise because of potential repercussions. External commissioned services shall have their own internal whistle blowing procedures in line with the Council’s own, and their staff should be aware of these procedures. 
Monitoring Arrangements
· The Commissioning Body may monitor the safeguarding arrangements of Contractors should it be felt necessary
· All Contractors’ policies shall be regularly reviewed and updated to ensure they capture the most recent and in-force guidance, compliance and legislative requirements
· Further safeguarding checks may be undertaken and information requested from the Supplier as the Commissioning Body deems appropriate
· The Contractor shall forward any statutory safeguarding report[s] to the Commissioning Body within 48 hours of such a report being created and/or received by the Contractor.

Subcontracting Arrangements
Those directly employed or engaged by the contractor, including sub-contractors, shall comply with the above requirements. It is the Contractor’s responsibility to ensure that all subcontractors have in place an equivalent and comparable safeguarding policy and procedure as detailed above or that the subcontractor adopts the policy and procedure of the primary contractor for the duration of their work on this contract.
This letter will be held as part of the safeguarding arrangements for the Council, in order to fulfil its duties to safeguard and protect children and vulnerable adults.  This agreement will be renewed on an annual basis to ensure that it remains current and up-to-date.  
	On behalf of the organisation stated below, I hereby agree to comply with contents of this document and to complete all the required checks in respect of all workers deployed to work under this agreement and that I will provide Cornwall Council with the information required.

	Name of organisation  
	

	Name
	

	Position held
	

	Signature
	

	Date
	




[bookmark: _Toc376435925][bookmark: _Toc376436297]
Schedule 2.1 - Code of Conduct for Contractors
Please help us to ensure the safety of our service users by ensuring that all personnel working on the project comply with the code of conduct and sign in and out each day in the notebook/work log provided.
It is the responsibility of all adults to safeguard and promote the welfare of children and vulnerable adults. The contractor is asked to ensure that any person directly employed by them or through a sub contractor agrees to comply with the following:
· Work safely and take responsibility for own actions and behaviour. Avoid any contact which would lead any reasonable person to question your motivation and intentions
· Avoid contact with children/vulnerable adults, NEVER give your personal contact details to children or young people, including your mobile phone number.  Contact via social network sites is also unacceptable
· Work, and be seen to work, in an open and transparent way
· Never be in contact with children without supervision unless you have the appropriate pre-employment checks in place
· Keep staff informed of where you are and what you are doing
· Do not use profane or inappropriate language
· Dress appropriately, i.e. dress in a way that:
· Is unlikely to be viewed as offensive, revealing or sexually provocative
· Does not distract, cause embarrassment or give rise to misunderstanding
· Is absent of any political or contentious slogans
· Is not considered to be discriminatory and is culturally sensitive

REMEMBER: Your actions, however well intended, could be misinterpreted. Be mindful of the need to avoid placing yourself in vulnerable situations.
Identification
A suitable means of identification should be provided by all contractors/sub contractors and be agreed and produced for checking by the site administrator in advance of any works taking place. 
	I / We agree to abide by the Code of Conduct in relation to Safeguarding Children and Vulnerable Adults.

	Signed by contractor:

	

	Date
	


[bookmark: _Toc376435927][bookmark: _Toc376436299]
Schedule 2.2 - Definition of Regulated Activity as of September 2012
Regulated activity excludes any family arrangements and personal, non-commercial arrangements. 
	Children

	Regulated activity relating to children comprises in summary:
Unsupervised activities: teach, train, instruct, care for or supervise children, or provide advice/guidance on well-being, or drive a vehicle only for children
Work for a limited range of establishments (‘specified places’) with opportunity for contact, e.g. schools, children’s homes, childcare premises.  Not work by supervised volunteers.
Work under the above is regulated activity only if done:
By the same person 
Frequently(once a week or more often); or on 4 or more days in a 30-day period; or overnight) 
Relevant personal care, e.g. washing or dressing or health care by or supervised by a professional
Registered childminding and foster-carers



	Adults

	Regulated activity relating to adults - the focus is on the activities required by the adult, not on the setting, frequency, personal characteristics or circumstances of the adult requiring the activities: 
The following people (or anyone providing day to day management or supervision of those people) fall within the new definition:
Any health care professional (or anyone under supervision of a health care professional) providing health care to an adult.
Anyone providing personal care because of an adult’s age, illness or disability, relating to eating, drinking, going to the toilet, washing, bathing, getting dressed, care for mouth, skin, hair or nails.  
A social care worker providing social work in connection with any health care or social services to an adult.
Anyone providing assistance with cash, bills, and/or shopping to an adult because of their age, illness or disability.
Anyone providing assistance in the conduct of a person’s own affairs.
Anyone conveying or who transports an adult because of their age, illness, disability to receive health, personal or social care.  This will not include family and friends or taxi drivers.



For more information, please contact the HR Safeguarding Team on (01872) 324130 or hrsafeguardingteam@cornwall.gov.uk. 

[bookmark: _Toc376435928][bookmark: _Toc376436300][bookmark: _Toc376438776][bookmark: _Toc376508024][bookmark: _Toc376508705][bookmark: _Toc416861130]Section 7 - Form of Tender and Declarations
Where the Tenderer is a company, the Tender must be signed by a duly authorised representative of that company. Where the Tenderer is a consortium, the Tender must be signed by the lead authorised representative of the consortium, which organisation shall be responsible for the performance of the Contract . In the case of a partnership, all the partners should sign or, alternatively, one only may sign, in which case he/she must have and should state that he has authority to sign on behalf of the other partner(s). The names of all the partners should be given in full together with the trading name of the partnership. In the case of the sole trader, he/she should sign and give his/her name in full together with the name under which he/she is trading.
	We, the undersigned, having examined the ITT and Schedules, do hereby Tender and undertake to provide the Goods in accordance with this ITT, Contract and attached documentation (Response to Quality Assessment Specification and Response to Commercial Document) in their entirety, conformity and without qualification, to the Council, for the whole of the period specified in this ITT. We hereby certify that:
We fully accept the terms and conditions as contained in the [Contract / Framework Agreement] and associated documentation within this ITT.
This is a bona fide Tender intended to be competitive.
We confirm compliance with the requirements of Module 5 – Mandatory Exclusions
We confirm that we will provide evidence to the Council if requested prior to the award of any contract in accordance with Section 5.5.
The amounts set out in our Tender have not been calculated by agreement or arrangement with any person other than the Council and we have not fixed or adjusted the amount of the Tender by, or under, or in accordance with, any agreement or arrangement with any other person.
We have not done and we undertake that we will not do at any time before the hour and date specified for the return of this Tender any of the following acts:
Communicated to any person, other than that person calling for these Tenders, or adjusted in accordance with any agreement or arrangement with any other person, until after the closing date for the submission of Tenders, and in any event not without the consent of the Council, except where the disclosure, in confidence, of the approximate amount of the Tender was necessary to obtain insurance premium quotations required for the preparation of the Tender.
We have not and will not enter into any agreement or arrangement with any other person so that he shall refrain from Tendering.
We have not, and will not, offer or pay, or give, or agree to pay, or give any sum of money or valuable consideration, directly or indirectly, to any person for doing, or having done, or causing, or having caused to be done in relation to any other Tender, or proposed Tender, for the said work any act, or thing of the sort described above.
The insertion by us of any conditions qualifying this Tender, or any unauthorised alteration to any of the Tender documents shall not affect the Contract and may cause the Tender to be rejected.
This Tender shall remain open to be accepted or not by the Council and shall not be withdrawn for a period of 120 days from the Return Date for the receipt of Tenders.
We accept that before executing the Contract (and associated schedules) substantially in the form set out in the ITT, the formal acceptance of this Tender in writing by the Council or such parts as may be specified, together with the documents attached hereto shall comprise a binding contract between us and the Council.
We have read and understood the Contract and state that, if appointed, we fully accept and agree to be bound by the terms and conditions of the Council’s Contract for the provision of local bus services across Cornwall.
We agree with the Council in legally binding terms to comply with the provisions of confidentiality set out in this ITT.
To the best of my /our knowledge and belief, no person or persons who is a Councillor, officer, servant or agent of the Council has any direct or indirect interest in or connection with the Tenderer.
We have not, and will not, canvass or solicit any Member, officer or employee or agent of the Council in connection with the preparation, submission, evaluation and award of this Tender or award or proposed award of the Contract and that to the best of my knowledge and belief, no person employed by us or acting on our behalf has done or will do such an act.
We further undertake and it shall be a condition of the Contract, that:
We agree not at any time to divulge or allow to be divulged to any person any information, confidential or otherwise, relating to information passed to me regarding this procurement.
We understand you are not bound to accept the lowest Tender or any of the Tenders you may receive and you will not pay any expenses incurred by us in connection with the preparation and submission of this Tender.
We acknowledge that in the event the procurement process is terminated or amended by the Council then we will not be eligible for any bid costs, expenditure work or effort incurred. 
We agree that the Council may disclose the Contractor's information/documentation (submitted to the Council during this Procurement) more widely within Government for the purpose of ensuring effective cross-Government procurement processes, including value for money and related purposes
In this declaration the word "person" includes any persons and anybody or association, corporate or unincorporated; and "any agreement or arrangement" includes any such transaction, formal or informal, and whether legally binding or not.
If this offer is accepted, we will execute such documents in the form of the Contract within 14 days of being called on to do so.
We warrant that we have all requisite authority to sign this Tender and confirm that I have complied with all the requirements of the ITT.

	Signature

	

	Name 

	

	Status

	

	Duly authorised to sign Tenders and give such certificates for and on behalf of; 
Name of company, partners or consortium
Address of company, partners or consortium
	







[bookmark: _Toc376435929][bookmark: _Toc376436301][bookmark: _Toc376438777][bookmark: _Toc376508025][bookmark: _Toc376508706][bookmark: _Toc416861131]Documents Forming the Contract 
The following documents shall form part of the Contract between the Council and the Contractor(s) if successfully awarded:
· The Contract and the following Schedules
· Tenderers tender bid response to the Specification and Commercial Document
· Section 7 – Form of Tender and Declarations 
· Schedule 1 - Commercially Sensitive Information   
· [Schedule 2 – Safeguarding]
· [Appendix 2 - Form of Parent Company Guarantee if required]  
· [Appendix 3 - Form of Novation/Assignment if required]  
· [Appendix 4 - Property/Premises Leasing or Assignment if required]
· [Appendix 5 - Performance Bond if required]  









[bookmark: _Toc376435930][bookmark: _Toc376436302]
APPENDICES 
[bookmark: _Toc376435931][bookmark: _Toc376436303][bookmark: _Toc376438778][bookmark: _Toc376508026][bookmark: _Toc376508707][bookmark: _Toc416861132]Appendix 1 – Defined Terms
	For the purpose of this Invitation to Tender the following words and expressions shall have the meanings set out below.



“Award Sub-Criteria”
Means:  	all the sub-criteria that makes up the Tender Award Criteria. 

“Clarifications Log”
Means: 	the tabled log of all clarification questions as raised by tenderers and the responses from the Council.

[bookmark: _DV_M3][bookmark: _DV_M5]“Commencement Date”
[bookmark: _DV_M6][bookmark: _DV_C6]Means: 	the intended date for the commencement of the Contract set out in the Timetable of this ITT.

“Commercials Document”
[bookmark: _DV_M26]Means: 	the schedule of prices required to be completed and returned by the Tenderer as part of its Tender in accordance with the requirements of this ITT and as further set out in Section 6.
 
[bookmark: _DV_M8]“Contact Officer”
[bookmark: _DV_M9]Means: 	the officer named as such in the Tender Information Table. 

“Contract ”
[bookmark: _DV_M11]Means: 	the Contract for the provision of the Services, which the Council intends to enter into with the Tenderers providing the most economically advantageous tender and the terms and conditions of which are contained in Section 6 of this ITT.

“Contractors”
Means: 	for the purposes of this ITT means any successful Tenderers that are appointed to the Contract.


“Contract Procedure Rules”
Means: 	the contract procedure rules applicable to all procurement undertaken by the Council which are publicly available at: http://www.cornwall.gov.uk/default.aspx?page=33243


[bookmark: _DV_M10][bookmark: _DV_M12]“Council” 
[bookmark: _DV_M13][bookmark: _DV_M14][bookmark: OLE_LINK1]Means: 	Cornwall Council, County Hall, Treyew Road, Truro, Cornwall TR1 3AY.


“Form of Tender”
[bookmark: _DV_M17]Means: 	the form submitted by the Tenderer to the Council as part of the Tender titled Form of Tender and Declarations, a draft of which is contained at Section 7 to this ITT.
[bookmark: _DV_C8]
“ITT”
[bookmark: _DV_M18][bookmark: _DV_C10]Means: 	this invitation to tender document including all schedules and appendices.

“OJEU”
[bookmark: _DV_M22]Means: 	the Official Journal of the European Union.

“OJEU Notice/Contract Advertisement”
Means: 	OJEU notice(s) as defined in the Public Contract Regulations 2015 (as amended) or other Contract advertisement as may apply for non OJEU projects.

"Open Procedure"
Means: 	the procedure as defined in the Public Contracts Regulations 2015 (as amended) Regulation 27

“Organisation”
Means: 	any person, company or authority permitted under the OJEU Notice wishing to procure Services under the terms of the Contract .
[bookmark: _DV_M21][bookmark: _DV_M23][bookmark: _DV_M25]
“Regulations”
Means: 	The Public Contract Regulations 2015 (as amended).

“Return Date”
Means: 	the time and date for the receipt of Tenders set out in the Tender Information Table. 

"Schedules"
Means: 	means supporting schedules detailing project and subsequent Contract commitments related to this Project.

“Selection Stage”
Means: 	the first stage of this tender evaluation at which the above, afore mentioned Supplier Selection Criteria is applied and used to select those Tenderers who will have their tender submissions evaluated further.

“Services”
Means: 	the provision of Services as set out in the Contract and Specification.

“Single Contact Point”

Means: 	the single point of contact within the Tenderers organisation which is the sole contact for all communications between the Council and the Tenderer in relation to this ITT/Tender.

“Small or Medium Enterprise (SME)”

Means:	See EU definition of SME: http://ec.europa.eu/enterprise/policies/sme/facts-figures-analysis/sme-definition/ 

“Standstill”
Means:	the 10 day period between notice of intention to award and award, referred to in regulation 87 of the Public Contracts Regulations 2015 (as amended). 

“Supplier Selection Criteria”
Means: 	the criteria used to select those Tenderers who will be considered for evaluation against the Tender Award Criteria.
[bookmark: _DV_M32]“Tender”
[bookmark: _DV_M34]Means: 	a Tenderers submission made in response to this ITT including the completed and signed Form of Tender, together with all completed schedules and information requested by the Council. 

“Tender Award Criteria”
Means: 	the evaluation criteria that will be applied to all tender’s progressing past the Selection Stage and as identified in Section 4.6.

“Tender Documents”
[bookmark: _DV_M36]Means: 	all documents contained in this ITT including its appendices and schedules.

“Tender Evaluation Methodology”
Means: 	the evaluation methodology and approach to be used by the Council to evaluate the Tenders in accordance with the Tender Award Criteria set out in Section 4.4.

[bookmark: _DV_M38]“Tenderer(s)”
[bookmark: _Schedule_1_-]Means: 	 Tenderer(s) who has been invited by the Council to submit a Tender.

“Variant”
Means:	means “Variant” as defined in regulation 45 of the Public Contracts Regulations 2015 (as amended);
[bookmark: _Toc376435932][bookmark: _Toc376436304][bookmark: _Toc376438779][bookmark: _Toc376508027][bookmark: _Toc376508708][bookmark: _Toc416861133]Appendix 2 - Form of Parent Company Guarantee
Optional if required
[bookmark: _Toc376435933][bookmark: _Toc376436305][bookmark: _Toc376438780][bookmark: _Toc376508028][bookmark: _Toc376508709][bookmark: _Toc416861134]Appendix 3 - Form of Novation and Assignment (Optional if required)
[bookmark: _Toc376435934][bookmark: _Toc376436306][bookmark: _Toc376438781][bookmark: _Toc376508029][bookmark: _Toc376508710][bookmark: _Toc416861135]Appendix 4 - Property/Premises Leasing or Assignment (Optional if required)
[bookmark: _Toc376435935][bookmark: _Toc376436307][bookmark: _Toc376438782][bookmark: _Toc376508030][bookmark: _Toc376508711][bookmark: _Toc416861136]Appendix 5 - Tender Compliance Checklist
Tenderers must ensure ALL the items below are completed and returned. Failure to include any of the items by the Return Date may render the Tender non-compliant.
	Tender Compliance Checklist

	Item
	Form of Response
	Status
	Evaluation
	Yes/No

	PART B


	Pass/fail supplier Selection criteria modules
	Refer to Section 5 of this ITT
	Mandatory
	Pass/Fail
	

	Scored supplier Selection criteria modules
	Refer to Section 5 of this ITT
	Mandatory
	Scored
	

	[Appendix [A/B]
	[Refer to Section 5.5]
	[Mandatory]
	[Pass/Fail]
	


	PART C


	Technical and quality response
	Refer to Section 6 of this ITT
	Mandatory
	Scored
	

	Commercial Documentation response
	Refer to Section 6 of this ITT
	Mandatory
	Scored
	

	Commercially Sensitive Information Checklist
	Schedule 1
	Optional
	None
	

	[Safeguarding]
	[Schedule 2]
	[Mandatory]
	[Pass/Fail]
	

	Form of Tender and Declarations
	Refer to Section 7 of this ITT
	Mandatory
	Pass/Fail
	

	[Parent Company Guarantee]
	[Appendix 2]
	[If required]
	[Pass/Fail]
	

	[Form of Novation]
	[Appendix 3]
	[If required]
	[Pass/Fail]
	

	[Premises Leasing Assignment]
	[Appendix 4]
	[If required]
	[Pass/Fail]
	


[bookmark: _Toc376435936][bookmark: _Toc376436308][bookmark: _Toc376438783][bookmark: _Toc376508031][bookmark: _Toc376508712][bookmark: _Toc416861137]
TENDER RETURN LABEL
This Tender Return Label should be attached to your envelope as instructed in the Tender Information Table. Tenders returned without this Label may be returned unopened.
[bookmark: _Toc416861138]TENDER SUBMISSION

Return Date: 04.01.2016

Return Time: 15:00 (3.00 pm)


For Council Use only

Received by:

Date/Time:

FAO: 
Aimie Waterman-Jones
Commercial Services Team
Cornwall Council
New County Hall
Treyew Road
Truro
TR1 3AY

Provision of Local Bus Services across Cornwall
















































If you would like this information
in another format please contact:
Cornwall Council
County Hall
Treyew Road
Truro TR1 3AY
Telephone: 0300 1234 100
Email: enquiries@cornwall.gov.uk
www.cornwall.gov.uk
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Meeting your communication needs

We want to ensure that your needs are met, if you would like this
information on audio tape, in Braille, large print, any other format or
interpreted in a language other than English, please contact The Corporate
Equality and Diversity Team, telephone: 01872 322339 or email:
equality@cornwall.gov.uk

Purpose of Policy

To set out the duty to safeguard and promote the welfare of children, young
people and vulnerable adults in Cornwall and how this will be implemented
by Cornwall Council in the discharge of its duties. This is a joint policy as
there are similarities in many of the actions needed to safeguard children
and young people and to safeguard vulnerable adults. However the Council
recognises that there are also some distinct differences between these
groups and these are reflected in this document and the relevant supporting
policies and guidance.

Policy Statement

To develop procedures and good practice within Cornwall Council to ensure
that each person and agency can demonstrate that there is an
understanding of the duty to safeguard and promote the welfare of children,
young people and vulnerable adults. To provide evidence of how this is
being implemented within its own organisation and within multi-agency
working arrangements and of its plans to address any gaps in these
arrangements.

Policy Application
This policy applies to all members of staff of Cornwall Council, all Council
Elected Members and all those organisations who have a working

relationship with the Council including volunteers.

Authors

Corporate Safeguarding Steering Group:

Officer Directorate

Paul Masters Chief Executive’s (Corporate
Assistant Chief Executive Overview)
Sue Day Chief Executive’s

Business Support Manager

Dawn Aunger Chief Executive’s / HR Safeguarding
Head of Human Resources and
Organisational Development

Nicky Cook Chief Executive’s / HR Safeguarding
HR Safeguarding Team Leader
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Officer Directorate

Nick Fripp Adult Care and Support
Head of Service (Learning Disabilities)

Jack Cordery Children, Schools and Families
Head of Children’s Social Work

Jane Barlow Communities

Head of Housing

Nigel Doyle Environment, Planning and Economy
Assistant Head of Planning

Mark Rudge Resources

Business Support Manager

Jon Dunicliff Adult Care and Support / Multi
Safeguarding Adults Coordinator Agency Safeguarding Adults Unit
Sue Williams Children, Schools and Families /
Local Safeguarding Children Board LSCB

(LSCB) Performance Manager

Mark Hewitt Community Safety and Protection
Risk Manager

Introduction

Safeguarding is everyone’s responsibility and all staff who, during the
course of their employment have direct or indirect contact with children and
vulnerable adults, or who have access to information about them, have a
responsibility to safeguard and promote the welfare of children and
vulnerable adults.

There is a duty on organisations to make appropriate arrangements to
safeguard and promote the welfare of children and vulnerable adults. Also
government guidance makes it clear that it is a shared responsibility, and
depends upon effective joint working between agencies and professionals
that have different roles and expertise.

Safeguarding Children and Young People

Definition

A child is “anyone who has not yet reached their 18th birthday. ‘Children’
therefore means ‘children and young people’ throughout. The fact that a
child has reached 16 years of age, is living independently or is in further
education, is a member of the armed forces, is in hospital or in custody in
the secure estate for children and young people, does not change his or her
status or entitlement to services or protection under the Children Act 1989.
(See Children’s Act 2004)

What do we want to achieve?

Cornwall Council aims to ensure that children in Cornwall achieve the five
outcomes for Children that are identified in the Children Act 2004, which
are:-.
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= Be Healthy — physical and mental health and emotional well-being
= Stay Safe — prevention and protection from harm and neglect

= Enjoy and Achieve — education, training and recreation

= Make a positive contribution to society

= Achieve Economic and Social Well-being

What does this mean?

“Safeguarding and promoting the welfare of children” means:
= protecting children from maltreatment

= preventing impairment of their health or development

= ensuring that they grow up in circumstances consistent with the
provision of safe and effective care

= enabling them to have optimum life chances and to enter
adulthood successfully

Leqgislative background

Cornwall Council’s role in safeguarding and promoting the welfare of
children is as defined in Chapter 3 of the statutory guidance to the Children
Act 2004, ‘Working Together to Safeguard Children’, (DCSF 2010)

Cornwall Council recognises that, under the Children Act 2004, it has a
statutory duty to make arrangements to ensure all its functions are
discharged having regard to safeguarding and promoting the welfare of
children in Cornwall — this includes all services directly provided and those
commissioned by the local authority.

Cornwall Council subscribes to the ‘Statutory Guidance on making
arrangements to safeguard and promote the welfare of children under
Section 11 of the Children Act 2004’ www.everychildmatters.co.uk in
underpinning “work with individual children and their families” and the
“monitoring and inspection of arrangements to safeguard and promote
welfare”

Safeguarding Vulnerable Adults

Definition

A vulnerable adult is a person “who is or may be in need of community care
services by reason of mental or other disability, age or illness, and who is
or may be unable to take care of him or herself, or unable to protect him or
herself against significant harm or exploitation”. (See "No Secrets" -
Section 2.3.)

What do we want to achieve?

Cornwall Council works to the following principles (as outlined in the
Department of Health publication “No Secrets”).
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= Everyone has the right to live his or her life free from violence,
fear and abuse.

= Everyone has the right to be protected from harm and
exploitation.

= Everyone has the right to independence, which carries with it a
degree of risk.

Cornwall Council will ensure that all members of staff across the whole
Council know or can easily find out what they need to do if they have a
concern about the abuse of vulnerable adults.

What does this mean?

Staff will be able to recognise abuse._The main forms of abuse are divided
into the following categories:

= Physical abuse — including hitting, slapping, pushing, kicking,
misuse of medication, restraint, inappropriate sanctions

= Sexual abuse — including rape, sexual assault, sexual acts to
which a person has not consented, could not consent or was
pressurised into consenting

= Psychological abuse — including emotional abuse, threats of
harm or abandonment, deprivation of contact, humiliation,
blaming, controlling, intimidation, coercion, harassment, verbal
abuse, isolation, withdrawal from services or supportive networks

= Financial or material abuse — including theft, fraud,
exploitation, pressure in connection with wills, property or
inheritance or financial transactions, or the misuse or
misappropriation of property, possessions or benefits

= Neglect and acts of omission — including ignoring medical or
physical care needs, failure to provide access to appropriate
health, social care or educational services, the withholding of the
necessities of life such as medication, adequate nutrition, and
heating

= Discriminatory abuse — including racist, sexist, that based on a
person’s disability and other forms of harassment, slurs or similar
treatment

< Institutional abuse, neglect and poor professional practice.
This may take the form of isolated incidents of poor or
unsatisfactory professional practice at one end of the spectrum,
through to pervasive ill treatment or gross misconduct at the
other.

(No Secrets — DOH 2000)

Staff will respond appropriately when they see or are concerned about
abuse.

= This means that staff will report and record their concerns about
abuse.
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= Staff will have detailed guidance to support them to do this in the
‘Alerter’s Guide.” Staff will also be able to get advice from
colleagues about how to do this.

The Council will work with partners from the Safeguarding Adults Board and
the wider community to promote awareness of what abuse looks like and
how to respond.

The Council has produced a safeguarding communications strategy to help
raise public awareness of safeguarding issues, identify and communicate
key messages across the Council with employees, key partners and the
public and create greater understanding among the media. This has been
approved by both the Adults and Children’s Safeguarding Boards.

The Council has also set up a multi agency communications group to lead
this work. This includes representatives of the Council’s Communications
team, Adult Care and Support and Children’s Services, the police, health
organisations and the voluntary and community sector, including carers’
organisations. The group is currently planning a multi agency campaign
based on the Council’s “safeguarding is everyone’s responsibility” message
which will take place at the end of November.

Leqgislative background

In 2000 the Department of Health and the Home Office published the
document ‘No Secrets: guidance on developing and implementing multi-
agency policy and procedures to protect vulnerable adults from abuse’. In
2005, the document ‘Safeguarding Adults’ was published by the Association
of Directors of Social Services to give a national framework of standards for
good practice and outcomes in adult protection work. The publication’s aim
has been to serve as a toolkit for organisations providing health and care
services for adults to develop evidence-based good practice framework to
ensure the safety of vulnerable adults.

The No Secrets Review published in 2009 identified four key messages from
consultation with stakeholders:

= Safeguarding requires empowerment/the ‘victim’s’ voice needs to
be heard

= Empowerment is everybody’s business, but safeguarding decisions
are not

= Safeguarding Adults is not like Child Protection

= The participation/representation of people who lack capacity is
also important

(DoH, 2009)
Cornwall Council fully endorses and adheres to the Cornwall and Isles of

Scilly Multi-agency Safeguarding Adults Policy.
www.cornwall.gov.uk/safeqguardingadults).

This policy is to be used in conjunction with the Multi-agency roles and
responsibilities document and the Alerter’s Guide ‘No to Abuse’
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Policy Objectives

Our main policy objective is to ensure that we will with our partner agencies
promote safeguarding as the moral norm so that it becomes everybody's
business. By everybody’s business we mean that staff and managers in all
organisations working with children and families, including vulnerable
adults, understand their safeguarding responsibilities and their active role in
working together to safeguard children and vulnerable adults from harm.

For this policy to be effective it is essential that each agency and person
working in that agency has an applied understanding of what safeguarding
means, knows that safeguarding is everyone’s responsibility, knows the
signhs and symptoms of potential harm, how to access safeguarding
information, advice and guidance, and is committed to making an informed
contribution to safeguard children, young people and vulnerable adults.

Safeguarding Children and Young People

The following principles will underpin all of our work with children and young
people. Our approach will be:

= child centred — seeing and listening to children and young people
= rooted in understanding child development
= support the achievement of best possible outcomes for children

= holistic in approach — seeing the whole of the child and not just
aspects of their lives

= understand diversity, the impact of discrimination and how to
ensure equality of opportunity

= respect for the views of parents/carers and actively involve them
in assessment and care planning

= identify and build on strengths and protective factors, as well as
identifying and addressing difficulties and risks

= work collaboratively between agencies, sharing information as
appropriate

= provide support as a continuing process not for brief periods in
relation to particular events

= monitor and review the impact of intervention on a child’s welfare
and overall developmental progress

= achieve good standards in safeguarding practice consistently and
be informed by evidence.

Cornwall Council is a member of Cornwall and Isles of Scilly Local
Safeguarding Children Board and therefore subscribes to the South West
Safeguarding and Child Protection Procedures, www.swcpp.org.uk and
range of supplementary instructions issued from time to time on the basis
of multi-agency agreements to policy, procedures and guidance.
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Safeguarding Vulnerable Adults

The following principles will underpin all of our work with vulnerable adults

= Everyone has the right to live his or her life free from violence,
fear and abuse

= Everyone has the right to be protected from harm and exploitation

= Everyone has the right to independence, which carries with it a
degree of risk

Cornwall Council is a member of Cornwall and the Isles of Scilly
Safeguarding Adults Board which includes senior representation from all
partner agencies. The aims of this board are:

= To minimise the risk of abuse to vulnerable adults and to protect
vulnerable adults effectively where abuse has occurred or may
have occurred.

= To ensure Multi-agency partners work effectively together to
develop and implement Safeguarding Adults strategies, policies
and procedures.

Equality and Diversity

This policy should be read with Cornwall Council’'s Equality and Diversity
Policy and Equal Opportunity Policy. Equality is based on the idea of fairness
whilst recognising that everyone is different, and diversity is about the ways
in which people differ and about recognising that differences are a natural
part of society. Cornwall Council expects that all elected members, staff and
volunteers who come into contact with children, young people and
vulnerable adults treat them as individuals and make them feel respected
and valued as an essential part of our commitment to safeguarding
children, young people and vulnerable adults.

Review

This document will be reviewed in 2014.

Responsibilities for Safeguarding

Cornwall Council will ensure that:

All Cornwall councillors, senior managers and the governing bodies of
maintained and voluntary-aided schools are committed to safeguarding and
promoting the welfare of children, young people and vulnerable adults, that
they demonstrate leadership, are informed about and take full responsibility
for the actions of staff who provide services to children, young people,
vulnerable adults and their families or carers at all levels.

This means:
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Ensuring the highest standards of safe recruitment, supervision
and management oversight of Council staff, particularly but not
exclusively those working directly with children and young people;

Advising and supporting schools and governing bodies to take full
responsibility for monitoring the actions school- based staff to
safeguard and promote the welfare of children, young people and
vulnerable adults

Ensuring that children, young people and vulnerable adults are
seen and listened to and that their views are taken fully into
account when making decisions

Taking appropriate action regarding any concerns expressed
about their welfare, commensurate with their rights to privacy and
wherever possible on the basis of informed consent

All members of staff and volunteers who are employed by or on
behalf of the authority, and who have contact with children, young
people, vulnerable adults and their families or carers, will have a
clear understanding of the Council’s responsibilities for
safeguarding

A statement of the Council’s responsibilities towards children,
young people and vulnerable adults will be available to all staff;
this will include effective systems to ensure that complaints about
non-compliance with safeguarding procedures and policies can be
made by children, young people, vulnerable adults, staff and
other people - and that they receive an appropriate response

Regularly refreshing our policies and procedures about
safeguarding in light of lessons from research and serious case
reviews and maintaining an action plan for continuous
improvement

Promoting the highest standards of safeguarding practice across
the sector, including robust standards for safe recruitment and
ongoing checks

Carrying out annual audits on our performance and complying
fully with the requirements of both the safguarding boards to
undertake statutory audits

The Council and each Directorate has clear lines of accountability in relation
to its work in safeguarding children, young people and vulnerable adults
and delegated decision-making.

This means:

The Director of Services for Children, Schools and Families has
statutory duty and is accountable for ensuring that satisfactory
arrangements are in place to safeguard and promote the welfare
of children and young people in Cornwall.

The Director of Service for Adult Care and Support has a
coordinating role in developing the local policies and procedures
for the protection of vulnerable adults from abuse (see ‘No
Secrets’ — section 1.4).

Safeguarding Children, Young People and Vulnerable Adults Policy
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Constituent Directorates will have in place a named senior
manager who takes strategic responsibility for safeguarding
arrangements within that Directorate. This includes strategic
responsibility for safer recruitment, ongoing safer employment,
including training and the management of allegations, the
monitoring of safeguarding arrangements and the management
and support of other named staff who have safeguarding roles
and who are trained and able to provide advice on procedure in
relation to appropriately passing on concerns relating to children,
young people, vulnerable adults and staff.

Constituent Directorates and schools will ensure that every
member of staff knows how to seek advice and report any
concern about a child, young person or vulnerable adult.
Individual responsibilities for safeguarding and promoting the
welfare of children, young people and vulnerable adults will be
encompassed within relevant job descriptions and procedures.

The Assistant Chief Executive will champion safeguarding
corporately on behalf of CLT and ensure all directorates are
involved in policy shaping, safeguarding training, programme
development and learning from serious case reviews through a
corporate safeguarding steering group to which all directorates
are expected to nominate a senior representative.

Each Directorate will nominate safeguarding advocates who will
work within their service and directorate in order to promote
awareness of the safeguarding agenda, act as a sign post to
specialist officers and to support staff through the referral process
where necessary.

Providing Services

All policies, procedures and services take account of the need to safeguard
and promote the welfare of children, young people and vulnerable adults;
and so far as possible will be informed by the views of children, young
people, vulnerable adults and their families or carers. All policies and key
budget decisions must be supported by an assessment of the impact that
may be caused (for example age or vulnerability).

This means:

The Council, in collaboration with its partners, will provide a range
of preventive and statutory services to safeguard and promote the
welfare of children, young people and vulnerable adults.

Ensuring that services to children, young people, vulnerable
adults and their families or carers are provided safely and
effectively, and are accessible.

That Cornwall Council understands that its role as corporate
parent of children in public care depends upon ownership and
leadership at a senior level including elected members and
embedding of that understanding throughout the Council’s
workforce. As corporate parent Cornwall Council understands, acts
upon its responsibility, and has monitored arrangements in place

Safeguarding Children, Young People and Vulnerable Adults Policy
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to achieve good parenting for all children in its care, an essential
part of which is to safeguard and promote their education.

Multi-Agency Working - Working Together

Good interagency and multi-disciplinary working is promoted and
maintained both within the Council and with other organisations. Standards
of practice in work with children, young people, vulnerable adults and their
families or carers are regularly reviewed in line with relevant national
Guidance.

This means:

= Ensuring that the Cornwall and Isles of Scilly Safeguarding
Children Board and Safeguarding Adults Board are provided with
appropriate support to carry out their duties in partnership with
other local organisations in Cornwall.

= Commissioned organisations, including the voluntary sector,
providing services to children, young people, vulnerable adults,
their families or carers and to schools will demonstrate standards
of safeguarding compliant with those of Cornwall Council,
Cornwall and lIsles of Scilly Safeguarding Children Board and
Cornwall and Isles of Scilly Safeguarding Adults Board.

= Information is shared efficiently and effectively in respect of
issues that may affect the safety and welfare of children, young
people or vulnerable adults. Clear protocols are in place and
understood by staff, so ensuring that information is shared
appropriately and as the law prescribes.

= Concerns are shared early in order to prevent any problems
escalating.

= Ensuring that the Council has a network of trained, accessible
safeguarding advocates to support staff to make alerts

Staff Awareness

The Council considers that safeguarding is everyone’s responsibility. In
particular the Council will ensure that all staff in contact with children,
young people or vulnerable adults or who have access to sensitive
information about children, young people or vulnerable adults, know what
to do and how best to share information in order to ensure that children,
young people, vulnerable adults and their families or carers receive
necessary services - especially when they are concerned that a child, young
person or vulnerable adult may be suffering or at risk of suffering harm —
and that all staff have access to support and appropriately expert advice in
this context.

This means:
= That all staff employed by the Council who have access to

children, young people, vulnerable adults and their families or
carers, and those who have access to sensitive information, will
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have induction and on-going training so that they know of the
appropriate procedures and personnel in place, and of their role in
responding to concerns about children, young people, vulnerable
adults and other safeguarding matters. Additionally, line
management and/or supervision is in place to appropriately
support staff.

Safe Employment

Robust procedures are in place to ensure that staff who have access to
children, young people and vulnerable adults or access to sensitive
information about children, young people and vulnerable adults are
employed safely.

This means:

= There is a culture throughout the Council that enables
safeguarding issues to be addressed.

= Recruitment and vetting procedures prevent unsuitable people
from having contact with children, young people and vulnerable
adults.
http://www.isa.homeoffice.gov.uk/PDF/Referral%20Guidance%20
and%20Form%20FINAL%20v%62010-01.pdf

= Staff who work or have contact with children, young people,
vulnerable adults and their families or carers have appropriate
safeguarding and safe working practices training, including
induction, consistent with their role and function. This training will
reflect the necessity for effective multi-agency and inter-
professional working — both within the Council and with other
organisations. The content and standard of this training will be
approved by Cornwall and Isles of Scilly Safeguarding Children
Board and/or Cornwall and Isles of Scilly Safeguarding Adults
Board.

= Safe working practices are promoted and poor and unsafe practice
is challenged, http://www.safechildren-
cios.co.uk/Default.aspx?page-126 and click on “Reference Library”
[left hand panel], “Links to National Documents and Guidance”,
and “Guidance for Safer Working Practice for Adults who Work
with Children and Young People”.

= Allegations or concerns about staff relating to children or young
people are handled effectively and in accordance with ‘Working
Together to Safeguard Children’,) 6.24, Appendix 5 (DCSF2006)
and the Cornwall and lIsles of Scilly Safeguarding Children Board
management of allegations procedures, www.safechildren-
cios.co.uk

= Allegations or concerns about staff relating to vulnerable adults
are handled in accordance with the Cornwall and Isles of Scilly
Safeguarding Adults Board Multi-agency Safeguarding Adults
policy, www.cornwall.gov.uk/safeqguardingadults

Safeguarding Children, Young People and Vulnerable Adults Policy
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= Effective arrangements such as a whistle blowing policy, which
explicitly describes arrangements for sharing concerns about the
behaviour of colleagues and other members of staff are described
at induction and training and well-publicised by the Council to its
employees
http://www.cornwall.gov.uk/Default.aspx?page=20645 .

Monitoring Outcomes

Cornwall Council and affiliated organisations collect, analyse, monitor and
review a wide range of data associated with safeguarding objectives arising
from the outcomes listed above and report on a range of these objectives to
its partners and regional and national government.

The corporate steering group monitors progress against our corporate and
directorate improvement plans on a quarterly basis. The Council is also
independently audited annually by the LSCB and the Adults Safeguarding
Board.

References
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11. Safeguarding Adults Report on the consultation on the review of ‘No
Secrets’ (DoH, 2009)

Prepared by

Corporate Safeguarding Steering Group
1 December 2011

If you would like this information in another format please contact:

Cornwall Council

County Hall

Treyew Road

Truro TR1 3AY

Telephone: 0300 1234 100

Email: enquiries@cornwall.gov.uk
www.cornwall.gov.uk

Please consider the environment. Only print this document if it cannot be
sent electronically.
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DATED 2016

R ovien hag oll

CORNWALL
COUNCIL

one and all N

CONTRACT
BETWEEN
THE CORNWALL COUNCIL
and
[NAME OF OPERATOR]

FOR THE PROVISION OF LOCAL BUS SERVICES

Ref: 38797 /FS





THIS CONTRACT is made on day of 2016

BETWEEN:

(1) THE CORNWALL COUNCIL of New County Hall, Treyew Road, Truro, Cornwall TR1 3AY
('the Council"); and

(2) [INSERT NAME OF OPERATOR] (Company No.[NUMBER]) whose registered address is
[INSERT REGISTERED OFFICE ADDRESS] ('the Operator")

each a ‘Party’ and together the ‘Parties’

WHEREAS

(A) The Council sought the Services of multiple operators for the provision of a humber of

Bus Services across Cornwall.

(B) Following a tender exercise the Operator has successfully tendered for and is willing to

provide the Services in accordance with the Conditions of this Contract.

(O Provided the Operator complies with the provisions of this Contract to the satisfaction of
the Council, the Council shall make to the Operator the payments provided for in this

Contract.





IT IS AGREED as follows:

1. DEFINITIONS AND INTERPRETATION

In this Contract , unless the context otherwise requires, the following expressions have the

following meanings: ‘Appendix’ means any of the appendices attached hereto

‘Commencement Date’

'Confidential Information'

means [insert commencement date of contract]

means any information which has been designated as
confidential by either Party in writing or that ought to be
considered as confidential (however it is conveyed or on
whatever media it is stored) including information the
disclosure of which would, or would be likely to, prejudice the
commercial interests of any person, trade secrets, Intellectual
Property Rights and know-how of either Party and all Personal
Data and Sensitive Personal Data within the meaning of the
DPA. Confidential Information shall not include information
which:
(i) was public knowledge at the time of
disclosure (otherwise than by breach of
Condition 24.2);

(i) was in the possession of the receiving
Party, without restriction as to its
disclosure, before receiving it from the

disclosing Party;

(iii) is received from a third party (who
lawfully acquired it) without restriction as

to its disclosure; or

(iv) is independently developed without access

to the Confidential Information.





‘Conditions’

‘Contract ’

4

‘Contract Documents

‘Contract Period’

‘Contract Price’

‘Contract Standard’

‘Council’s Representative’

‘Data Processor’

‘Data Protection Legislation’

means the terms and Conditions as set out in this Contract;

means this Contract entered into between the Council and the
Operator embodying these Conditions and the schedules and

appendices attached hereto;

means the documents comprising this Contract and the Tender

Documents;

means the period ascertained in accordance with Condition 2;

means the price payable to the Operator by the Council under

this Contract as set out in the Pricing Document at Appendix 2;

means such standard as complies in each and every respect
with all relevant provisions of this Contract and where to the
extent that no criteria are stated in this Contract such standard

as is to the entire satisfaction of the Council’s Representative;

means the person nominated by the Council as set out in

Schedule 1 and appointed pursuant to Condition 16;

has the meaning set out in the DPA;

means the Data Protection Act 1998, the Data Protection
Directive (95/46/EC), the Regulation of Investigatory Powers
Act 2000, the Telecommunications (Lawful Business Practice)
(Interception of Communications) Regulations 2000 (SI
2000/2699), the Electronic Communications Data Protection
Directive  (2002/58/EC), the Privacy and Electronic
Communications (EC Directive) Regulations 2003 (SI
2426/2003) and all applicable laws and regulations relating to
the processing of personal data and privacy, including where
applicable the guidance and codes of practice issued by the

Information Commissioner.





‘Data Subject’

‘DPA’

‘FOIA’

‘Hiring in’

‘Intellectual Property
Rights’

has the meaning set out in the DPA;

means the Data Protection Act 1998 and any subordinate
legislation made under such Act from time to time together
with any guidance and/or codes of practice issued by the
Information Commissioner or relevant government department

in relation to such legislation.

means the Freedom of Information Act 2000 and any
subordinate legislation made under this Act from time to time
together with any guidance and/or codes of practice issued by
the Information Authority or relevant government department
in relation to such legislation and the Environmental

Information Regulations 2004;

is an action by the Operator involving the hiring of a vehicle
from a third party which is then used by the Operator to

provide the Services;

means patents, utility models, rights to Inventions, copyright
and neighbouring and related rights, moral rights, trade marks

and service marks, business names and domain names, rights
in get-up and trade dress, goodwill and the right to sue for
passing off or unfair competition, rights in designs, rights in
computer software, database rights, rights to use and protect
the confidentiality of, confidential information (including know-
how and trade secrets) and all other intellectual property
rights, in each case whether registered or unregistered and
including all applications and rights to apply for and be granted,
renewals or extensions of, and rights to claim priority from,
such rights and all similar or equivalent rights or forms of
protection which subsist or will subsist now or in the future in

any part of the world.





‘Key Performance

Indicators’

‘Local Bus Services’

‘Lost Mileage’
‘Low Performance
Damages’

*Minimum Cost Contract’

‘Minimum Subsidy

Contract’

‘Personal Data’

‘Pricing Document’

‘Schedule’

‘Sensitive Personal Data’

means the performance indicators set out in Condition 29;

means the provision of a Local Bus Service as defined in
Section 2 of the Transport Act 1985 provided by the Operator

as set out in the Specification;

means non operation of scheduled bus journeys;

means the costs that the Council may charge in accordance
with Condition 29;

means a Local Bus Service on which all the revenue taken
during the operation of the service is credited to the Council
and whether the transport provisions falls within this definition

shall be stated in the Specification;

means a Local Bus Service on which all the revenue taken
during the operation of the service is retained by the Operator
and whether the transport provision falls within this definition
shall be stated;

means data which relates to a living individual who can be
identified from that data or from that data and other
information which are in the possession of or are likely to come
into the possession of either Party. They include, without
limitation, expressions of opinion or intentions in respect of

such a living individual;

means the document attached at Appendix 2;

means any of the schedules attached hereto;

means Personal Data consisting of information as to the racial





‘Services'

‘Specification’

or ethnic origin, the political beliefs, religious or similar beliefs,
trade union membership, details of physical or mental health,
sexual life and alleged commissions of crimes or criminal record

of the data subject;

means the services to be performed by the Operator under this
Contract and shall include Local Bus Services and as set out in

the Specification;

means the document(s) attached to this Contract at Appendix
1;

‘Operator’s Representative’ means the person who is nominated to represent the Operator

‘Regulated Activity’

‘Tender Documents’

I

‘Tender Submission

‘Termination Date’

Traveline South

West Service’

as set out in Schedule 1 and appointed pursuant to Condition
15;

means a regulated activity as defined in the Safeguarding

Vulnerable Groups Act 2006 as amended by the Protection of
Freedoms Act 2012;

means all the introduction, the Invitation to Tender, the
Specification, the information provided (including the schedule

of prices) and the Tender Submission.

means the proposal submitted by the Operator in respect of the

tender process and attached to this Contract at Appendix 3 which
specifies the Services to be undertaken and the sums payable for

the Services;

means date of Contract being terminated due to reasons given in

Condition 30.

means Travel Information delivered by South West Passenger

Transport Information Limited (SWPTI), a partnership of





transport operators and local authorities formed to provide

impartial and comprehensive information about public transport;

‘TUPE’ means the Transfer of Undertakings (Protection of Employment)
Regulations 2006 (SI 2006/246), as amended.

‘Vehicle’ means the vehicles used by the Operator to deliver the
Services.

‘Warning’ means a warning issued by the Council to the Operator in
accordance with the provisions of Condition 29.

1.2 The headings in this Contract are inserted for convenience only and shall not affect

1.3

1.4

1.5

1.6

1.7

1.8

its interpretation.

Where appropriate words denoting the singular only shall include the plural and vice

Versa.

The masculine shall include the feminine and the neuter and vice versa.

A reference to a person shall include a reference to any individual, Council or other

legal entity.
Reference to any Act of Parliament or any Order, Regulation, Statutory Instrument,
Directive or the like shall be deemed to include a reference to any amendment or re-

enactment thereof.

The Schedules and Appendices to this Contract form part of and shall be deemed to

be incorporated in this Contract.

In the event of any conflict between the provision of this Contract and the provision

of the Schedules or Appendices hereto the provisions of this Contract shall prevail.

CONTRACT PERIOD





2.1

2.2

2.3

2.4

3.2

3.3

This Contract shall take effect on the Commencement Date.

This Contract shall expire automatically on the Termination Date, unless it is
extended or terminated earlier in accordance with the provisions of this Contract or

alternatively it is extended in accordance with 2.3.

The Parties shall have the right (but shall not be obliged) to extend the term of this
Contract by a period of up to 12 months (the Extension Period) if it is deemed viable
and mutually acceptable to the Parties to do so. If either Party wishes to extend this
Contract it shall give the other Party at least 3 months written notice of such

intention before the Expiry Date set out in Condition 2.2.

If the Council gives notice under 2.3 then the Expiry Date shall be extended by the

period set out in that notice.

FORM OF CONTRACT

The Operator shall be deemed to have satisfied itself before submitting its Tender
Documents as to the accuracy and sufficiency of the rates and prices stated in its
Tender Documents which shall (except in so far as is otherwise provided in this
Contract) cover all of the Operator's obligations under this Contract and the
Operator shall be deemed to have obtained for itself all necessary information as to
risks, contingencies and any other circumstances which might reasonably influence

or affect the Operator’s Tender.

Except as otherwise expressly provided, the Contract Documents are to be taken
together as one Contract. Should either Party become aware of any ambiguities or
discrepancies in or between the Contract Documents, he shall immediately inform
the other Party’s representative giving full details of the ambiguity or discrepancy.
Any such notified ambiguities or discrepancies or any ambiguities or discrepancies

otherwise coming to the notice of either Party shall be resolved by the Parties.

In the event of any inconsistency between the Conditions and any other provision in

any of the other Contract Documents, the Conditions shall prevail.





3.4

4.2

Copyright in the Contract Documents shall vest so far as it lawfully can in the Council

but the Operator may obtain or make at its own expense any further copies required

for use by the Operator in the preparation of the tender or provision of the Services.

OPERATOR’S OBLIGATIONS

The Operator undertakes to the Council that:

4.1.1

4.1.2

4.1.3

4.1.4

4.1.5

4.1.6

4.1.7

it shall provide the Services to the Council for the duration of this Contract
and in accordance with the provisions of this Contract , the Specification and

the Tender Documents;

it shall provide all other services reasonably required by the Council which are
reasonably incidental to the Services in accordance with the terms of this

Contract;

it shall make no change to the Service without the prior written agreement of

the Council except in an emergency;

it shall comply with all reasonable instructions given by the Council in relation

to the Services;
it shall keep the Council fully informed and provide it with regular reports on
all matters of interest to a prudent client, together with such information as

the Council may reasonably require from time to time;

it will be responsible for all costs, fees, expenses and charges incurred in the

provision of the Services;

the Services shall be provided at all times to the Contract Standard.

The Operator shall maintain current and accurate records of all work undertaken in

the provision of the Services.





4.3

4.4

4.5

4.6

4.7

5.1

The Operator shall inform the Council’'s Representative promptly and confirm in
writing if the Operator is unable to or fails to provide any part of the Service in
accordance with this Contract. The provision of information under this Condition 4.3
shall not in any way release or excuse the Operator from any of its obligations under
this Contract.

The Operator shall not advertise the fact that it is undertaking this Contract other

than with the written consent of the Council.

The Operator shall as may be necessary or appropriate co-operate, liaise with, and
co-ordinate its activities with those of any other contractor or sub-contractor
employed directly or indirectly by the Council and shall provide the Services in
harmony with and at no detriment to any other Services provided by or on behalf of

or to the Council.

Failure by the Operator to comply with the obligations under the Contract may result
in the Council invoking the Low Performance Damages procedure, which may at the
Council’s discretion lead to termination of the Contract or any part thereof or the

imposition of Low Performance Damages in accordance with Condition 29.

If the Operator fails to provide the Service, the Council may, at its discretion and in
addition to the other Conditions of this Contract, make any arrangements it sees fit
to secure the operation of the whole or any part of the Service, until the Operator
fully complies with the Specification. Unless the Council is satisfied that the cause of
such failure is wholly outside the control of the Operator, any additional costs
incurred by the Council in securing such operation may be recovered from the
Operator for a period not exceeding six months, or until the expiry or termination of

the Contract if earlier.

OPERATOR’S LICENCES

Contracts requiring PSV vehicles that carry 9 or more Passengers

(i) The Operator shall at its own cost have and keep in force a Public Service





5.2

5.3

6.1

6.2

Vehicle (PSV) Operator’s Licence of the relevant classification, as required
by Section 12 of the Public Passenger Vehicles Act 1981, or a Community
Bus Permit issued under Sections 19 or 22 of the Transport Act 1985. The
Operator shall produce the licence or permit for inspection when required to

do so by the Council.

(i) The Contract shall be invalid and of no force or effect during any period that
the Operator does not have a PSV Operator's Licence or Community Bus
Permit, or if any such licence or permit previously granted has been revoked
or suspended for any reason, or has had Conditions attached to it which

prohibit or limit the operation of any Service.

(iii) The Operator must notify the Council forthwith of any change or disciplinary
action to its PSV Operator's Licence or Community Bus Permit imposed by
the Traffic Commissioner or any substantial change to such licence or

permit sought by the Operator and approved by the Traffic Commissioner.

The Operator must notify the Council within seven days of any Public Inquiry
proceedings and consequent alteration, suspension or revocation of a Licence made

by the authority issuing the Licence, whether for maintenance or other reasons.

If the Operator fails to comply with the provisions of this Condition 5, then such an
event shall constitute a breach of this Contract which entitles the Council to exercise

its rights pursuant to Conditions 29 and 30.

VEHICLES

All Vehicles must be maintained in a fit and roadworthy Condition, comply with all
relevant legislative requirements, and meet the requirements set out in the

Specification.

The Operator must:
(i) ensure that any premises used for the purpose of maintaining Vehicles,

whether Hired In, Sub-Contracted or otherwise, are suitable for the





6.3

6.4

6.5

6.6

6.7

6.8

6.9

purpose, compliant with relevant local authority permissions and off the
public highway.

(ii) permit the Council to inspect such premises and vehicle maintenance
records at any reasonable time.

(iii) ensure that any maintenance Contract with a third party provides that the

Council may inspect the premises used in accordance with this Condition.

The Vehicle(s) used must not be of lesser seating capacity than that specified,

unless agreed by the Council. Standing capacity will not be taken into account.

Vehicle doors must allow entry and exit on the nearside of the vehicle, and no
door in the rear face of the vehicle is acceptable other than as an emergency exit
or where it forms the necessary access by ramp or lift for a wheelchair user. All
doors, and the area immediately outside, must be within the clear view of the

driver.

The Operator must ensure that all vehicles are in a clean Condition both
internally and externally at the commencement of every day’s operation of the
Service, and as far as practicable kept in a clean Condition at all times. Vehicles
must also have adequate heating and ventilation appropriate to the climatic

Conditions.

Where the Vehicle has a capacity of 16 or fewer passengers, passengers must

not be carried in sideways facing seats.

Where the Vehicle has a capacity of 16 or fewer passengers, three-point seat
belts must be fitted to all seats, supplied by a reputable manufacturer; seat belts,

seat and mountings must have been tested to comply with the industry standard.

Smoking must be prohibited throughout all vehicles and appropriate notices

displayed to this effect.

If a Vehicle has a defect which could affect the safety of passengers or other road
users, the Operator must cease to use that Vehicle immediately and until the

defect has been rectified, at the Operator's expense, provide a suitable





6.10

6.11

6.12

6.13

6.14

6.15

replacement. The Council may at its discretion notify the authority licensing the
Vehicle and/or the Department for Transport Driver & Vehicle Standards Agency
(DVSA) of any defects found.

Reversing cameras must be fitted to all Vehicles at the Operator’s expense,

where the Specification states that such is required.

On School Transport Contracts, Vehicles must display “School Bus” sighs as
prescribed by the Road Vehicles Lighting (Amendment) Regulations 1994. The
Operator must supply and fit the signs, and arrange that they are displayed only
when the Vehicles are engaged in carrying schoolchildren. Vehicles operating
these Services may also display Hazard Warning Lights when stationary to allow

schoolchildren to board or alight.

On Local Bus Services, the vehicle must be fitted with appropriate Disabled
Persons Transport Advisory Committee (DIiPTAC) compliant destination display

equipment.

Operators of Vehicles must co-operate with any initiative instigated by the
Council regarding the installation, operation and monitoring of CCTV systems.
Where the Operator is required to have CCTV installed on one or more Vehicles, a

formal agreement must be signed.

All Vehicles used must have power-operated doors under the control of the
driver, and within his clear view, on all passenger entrances and exits, other than
emergency exits. Any doorway, excluding the emergency exit, the foremost
edge of which is more than one metre to the rear of the driver’'s seat, must be
fitted with an interlock device to prevent the opening of the doors except when
stationary, and prevent the Vehicle from moving off with the doors open. The

driver must have a good view of and direct access to the passenger saloon(s).

Where the Vehicle has a maximum capacity of 16 or fewer passengers, a manual
entrance/exit door adjacent to the driver, and to which he has direct and
unobstructed access, will be acceptable. Wheelchair-accessible Vehicles with a

side or rear-mounted passenger lift or ramp may have a manually operated door





7.1

7.2

8.1

8.2

at that entrance/exit, provided that there is a warning indicator in the driver’s

cab to indicate when the door is open.

REGISTRATION OF BUS SERVICES

(i) The Operator must, at its own expense, register the Service appropriately in
accordance with the Transport Act 1985, and shall supply a copy to the
Council, together with a detailed timetable where this differs from the
registration document.

(ii) If the Operator is required by the Council to vary the registration during the
period of the Contract, the cost of such variation will be met by the Council.
The Operator will be responsible for meeting the cost of any other
variations, which must have the Council’s prior approval.

(iiif) The Council welcomes Electronic Bus Service Registrations (EBSR) where

Operators wish to use this facility.

[If the Council so requests in writing, the Operator must register a Local School
Bus Services as a Local Bus Service in accordance with the Transport Act 1985.
The cost of such registration will be met by the Council, and the Service will then

be redefined as a Local School Bus Services].

FARES, TICKETS, and PASSES

The Operator is required to ensure that drivers issue and/or check all tickets and
passes, (or, where appropriate, check passengers against a list provided by the
Council), to ensure, that only passengers with a valid authority to travel are

carried, subject to Condition 8.2.

The Operator shall not refuse travel to children aged under 16 and/or vulnerable
adults who are unable to produce a valid pass or ticket, or to pay the appropriate
fare. The Operator shall record the name, address and/or school/centre of the
passenger and send a report, including the journey details, to the Council within

seven days.





8.3

8.4

8.5

8.6

8.7

8.8

The Operator shall comply with the Cornwall Countywide Concessionary Scheme
published annually by Cornwall Council under its duty as the Travel Concession
Authority for Cornwall exercising the English National Concessionary Travel

Scheme.

A vehicle being utilised on a School Transport Contract shall not carry or pick-up,
whether for hire or reward or not, any person other than those carried therein in
fulfilment of the Service, unless otherwise agreed in writing by the Council. It is

a requirement of the Contract that all vehicles carry the current passenger lists.

The Operator may be required to collect separate fares from the passengers. In
this case, the Operator must make arrangements acceptable to the Council to
ensure that all fares collected are properly accounted for, and in the case of
Minimum Cost Contracts credited to the Council. A clearly legible ticket must be
issued to every passenger who pays a fare on the vehicle, which accurately
records the date and place of issue and the fare paid. The Operator must ensure
that every passenger boarding a vehicle that does not hold a valid pre-paid

ticket, pass or other authority to travel is charged the appropriate fare.

The Operator must provide electronic ticketing equipment acceptable to the
Council. The card and card reading equipment must conform to version 2.1.4 of
the ITSO standards.

On Minimum Subsidy Contracts, the Operator will propose on the tender form the
fares to be charged for specimen journeys which will be taken into account by the
Council when considering the tender response. The Council may determine
through the Specification that certain tickets, or categories of passenger, shall be
accepted for travel on the Service at reduced fares or without charge. The
Operator must confirm the Council of all the fares to be charged, and Conditions,
not less than 14 days before the commencement of the Service, and must give

14 days’ notice of any changes thereto.

Unless otherwise agreed, fares may be increased no more frequently than

annually, and the percentage increase may not exceed the Consumer Price Index





8.9

8.10

8.11

9.1

9.2

for the 12 months preceding the proposed change date.

On Minimum Cost Contracts, the Operator must charge the fares and comply with
the Conditions as set out in the Specification, or as otherwise instructed from

time to time by the Council.

The Council will not be responsible for any financial or other loss sustained by the
Operator arising from any estimates made by any party of existing or potential
passengers, or any inaccuracies in data supplied in good faith for the guidance of

tenderers.

If at any time a ticket discrepancy or other irregularity is discovered, whether by
the Council Representative or otherwise, a report will be submitted to the
Operator, who must provide an explanation of the irregularity and any action that
has been taken (or is proposed) to prevent its recurrence. If in the view of the
Council the explanation or action is unsatisfactory, the Council may issue a

warning in accordance with Condition 29.

SUPPLY OF INFORMATION - LOCAL BUS SERVICES

Details of Lost Mileage must be reported to the Council on a weekly basis using
the appropriate form provided, to arrive no later than 1700 on the following
Monday. Faxed or e-mail reports will be acceptable, and can be submitted by
individual depot supervisors if this is most convenient. The report should detail
for each journey the following information:

a) Service number

b) Date

Cc) Scheduled departure point and time

d) Reason for non-operation classified into:
staff shortage; vehicle shortage; breakdown; traffic delays; other cause (to
be specified by Operator)

e) Section of route and number of miles not operated.

For each instance of Lost Mileage deemed to be within the Operator’s control, the
Council will, at its discretion, impose Low Performance Damages in accordance

with Condition 29. An outward and subsequent return journey will be considered





9.3

9.4

9.5

9.6

10.

10.1

10.2

as being one journey for the calculation of Low Performance Damages.

The Operator must, on demand by the Council, make available at any reasonable
time all records for the audit of any revenue collected on behalf of the Council,
and lost mileage, passenger, revenue or other information supplied to the Council
in connection with the Contract. All such records must be retained for at least

one year.

A report on any deficiencies discovered by an audit carried out under Condition
29 will be sent to the Operator, who is required to respond within 14 days with
any comment he may have on the report. The response should detail any action
the Operator has taken or proposes to take to rectify any deficiencies. If no
response is received within this period the Operator will be deemed to accept the
report as a true statement. The Council will consider what action to take in
respect of any deficiencies identified in the audit report, having regard to the
response from the Operator. Failure to keep satisfactory records may result in

warnings being issued.

The Operator must record for each journey made in the operation of the Service
the passengers carried and revenue collected, by means of an ITSO standard
ticketing system. At the end of each payment period, revenue and passenger

data for all passengers should be submitted within 14 days

Where the Operator has been awarded a Contract for a number of individual
Services on the basis of a combined tender, the information required must be
supplied in a form which separately identifies each of the individual Services for
which tenders were invited.

SERVICE PUBLICITY - LOCAL BUS SERVICES

The Operator is obliged to comply with the terms and obligations as set out in the

Council’s current published Bus Information Strategy, available on request.

The Operator is legally bound to make available on all vehicles a current copy of





10.3

10.3

10.4

10.5

10.6

11.

11.1

11.2

the timetable and the fare table. Personnel operating the Service must be able
to provide full details of the whole of the bus service to passengers requiring
information. This means that where the Operator provides the service for only
part of the day or week, drivers and other staff must possess, and give on

request, information on the parts of the service provided by another operator.

Where a service or journey(s) making up part of a service are revised due to
planned road closures, which are routinely distributed to operators, the Operator
shall ensure that processes are in place to ensure timely notification to
passengers via website notices, postings to social media sources, local travel

bulletins and updating RTPI signs where these are on route.

The Council may require the Operator to display inside Vehicles a maximum of

two relevant notices provided by the Council, giving information on bus services.

The Operator shall supply timetable and fares information for the Traveline South

West service on request.

The Operator shall maintain its own telephone enquiry service for matters such

as fares, lost property and complaints.

Operators will be expected to co-operate with plans the Council has to install Real

Time Passenger Information (RTPI).

LOCAL SCHOOL BUS SERVICES

For Local School Bus Services, the Service will operate on all days when the
establishments which it serves are open, unless otherwise stated or advised. The
Council shall give not less than one week’s notice to the Operator of all main and
mid-term school/college/centre holidays, occasional holidays, teacher training
days, or closures and the Operator shall not be entitled to any payment in

respect of such periods.

The Operator shall ensure that its personnel record matters of concern and report

any incidents of bad behaviour by school children to their line manager who in





12,

12.1

12.2

12.3

12.4

12.5

turn should forward these to the school and the Council. The Council will carry
out necessary investigations with the School and report back accordingly. This
formal procedure should not in any way detract from the essential verbal

communication that takes place between Operators and schools.

ACCIDENTS and BREAKDOWNS

Any accident or incident involving a Vehicle operating under Contract to the
Council must be reported by telephone to the Council at the first opportunity.
The Operator must as soon as is practicable, and in any case within three days,
send to the Council a written report of any personal injury or accident involving a
Vehicle, or a passenger travelling in or boarding or alighting from a Vehicle,
together with a report of any action the Operator has taken or proposes to take

to prevent its recurrence.

In the event of an accident or breakdown causing delay to a Vehicle , the
Operator must take all reasonable measures (at his own expense) both to
minimise the delay to passengers on board the Vehicle concerned, and to operate
the remainder of the bus service, adhering as closely as possible to the timetable.
Any undue delay either in restoring the Service or in resuming the journey of
delayed passengers will be treated as a breach of this Condition, and may lead to

action in accordance with Condition 29 and/or Condition 30.

All vehicles must carry a means of communication in order that the driver (or
passenger assistant) can readily call for assistance. Such facilities are to be used
in the event of accident, breakdown or delays over 15 minutes and in the case of
school or adult care & support services, to notify the relevant school or

establishment of the circumstances.

The Operator shall supply the Council with the telephone number and name of

the person to be contacted in an emergency outside office hours.

The Operator must notify the Council, no later than 1200 the next working day,
of all immediate Prohibition Notices (PG9) issued to the Operator by DVSA in

respect of any Vehicle used to operate the Service, whilst engaged in performing





13.

13.1

13.2

13.3

13.4

14.

14.1

14.2

the Service or whilst based at any depot maintained or used by the Operator.

Failure to do so will amount to a breach of the Contract Conditions.

SEVERE WEATHER PROCEDURES

The Operator shall ensure that they are on the Council’s circulation list for daily
e-mail notification of proposed treatments on the county road network and

weather forecast.

It is for an Operator to decide whether to operate on a day when road Conditions
are considered hazardous. [If a School is open and an Operator decides not to
run or modify its various services; the Operator should inform the school and

then the Council].

Where a service or journey(s) making up part of a service are cancelled as a
result of prevailing weather Conditions the Operator shall ensure that processes
are in place to ensure timely notification to passengers via website notices,
postings to social media sources, local travel bulletins and updating RTPI signs

where these are on route.

In the unlikely event of a vehicle being stranded in especially adverse Conditions,
the Operator shall notify the Council as soon as possible. The public must be
encouraged to stay with the vehicle where their safety can be assured and their

whereabouts known.

OPERATOR’S PERSONNEL

The Operator shall employ sufficient persons to ensure that the Services are

provided at all times and in all respects in accordance with this Contract.

The Operator's personnel employed in and about the provision of the Services shall
be properly and sufficiently qualified, competent, skilled, honest, and experienced
and shall at all times exercise due care in the execution of their duties. The Operator
shall ensure that such persons are properly and sufficiently instructed and supervised

with regard to the provision of the Services and in particular:





14.3

14.4

14.5

14.6

15.

14.2.1 the task or tasks such person has to perform,

14.2.2 all relevant provisions hereof,

14.2.3 all relevant policies, rules, procedures and standards of the Council,
and

14.2.4 all relevant rules, procedures and statutory requirements concerning

health and safety, including the Council's health and safety policy
which shall be provided to the Operator and if not so provided shall be

requested by it.

The Operator shall ensure that all drivers of Vehicles possess a current driving
licence of relevant category for that type of vehicle, and that it is carried by the
driver during the operation of the Service. The driver must produce his current
licence for inspection by any authorised officer of the Council on demand. If the
licence cannot be produced on demand; the Operator must submit written evidence

that the driver holds the appropriate licence.

All drivers must be medically able to carry out the work for which they are employed

and it is the responsibility of the Operator to ensure this is so.

Drivers must neither smoke nor be under the influence of drugs or alcohol at

anytime during the operation of the Service.

PCV Drivers engaged in the provision of the Service must hold the Driver CPC
qualification. This qualification has been developed for those who drive
professionally throughout the UK as a requirement of the EU Directive 2003/59,
designed to improve the knowledge and skills of professional PCV drivers throughout

their working life.

OPERATOR'’S REPRESENTATIVE





15.1

15.2

15.3

15.4

16.

16.1

16.2

The Operator shall appoint a suitably qualified and experienced Operator
Representative as named in Schedule 1 who shall be empowered to act on behalf of
the Operator for all purposes connected with this Contract. Such appointment or any
further appointment shall be subject to the approval of the Council. The Operator’s
Representative shall not be replaced without prior written approval of the Council,
such approval not to be unreasonably withheld. Any notice, information, instruction
or other communication given to the Operator's Representative or his duly appointed

deputy shall be deemed to have been given to the Operator.

The Operator shall forthwith give notice in writing to the Council's Representative of
the identity, address and telephone numbers of any person appointed as the

Operator's Representative and of any subsequent appointment.

The Operator shall forthwith give notice in writing to the Council's Representative of
the identity, address and telephone numbers of any person authorised to act for any
short temporary period as deputy for the Operator's Representative and when such

deputy ceases to be so authorised.

The Operator shall ensure that the Operator's Representative or his deputy is
available to meet the Council's Representative at all reasonable times. The Operator
shall submit to the Council a list of any personnel appointed to supervise each area
of work and shall inform the Council within five working days if there are any

changes to that list.

COUNCIL’S REPRESENTATIVE

The Council's Representative shall be the person named in the Schedule 1 or such
other person nominated in writing by the Council from time to time to act in the

name of the Council for the purposes of this Contract.

The Council's Representative shall have power to issue instructions to the Operator
on any matter relating to the provision of the Services and the Operator shall comply

therewith.





16.3

17.

17.1

17.2

From time to time the Council's Representative may appoint one or more
representatives to act for the Council's Representative generally or for specified
purposes or periods. Any act or instruction of any such representative shall be

treated as an act or instruction of the Council’s Representative.

SAFEGUARDING

The Operator shall have in place a safeguarding policy which reflects and
complements the relevant statutory provisions relating to safeguarding children

and/or vulnerable adults and;

17.1.1 the Council’s safeguarding policies and procedures; and

17.1.2 the Cornwall and Isles of Scilly Safeguarding Adults Board policies and
procedures including but not limited to the Multi-Agency Safeguarding Adults

Policy; and

17.1.3 the Cornwall and the Isles of Scilly Local Safeguarding Children Board’s
safeguarding policies and procedures including the South West Safeguarding
and Child Protection Procedures and the Local Safeguarding Children Board
Guidelines for Operators;
as applicable and amended from time to time to ensure that all allegations,
suspicions and incidents of abuse, harm or the risk of harm to children and /
or vulnerable adults or where there is a concern about the behaviour of an
individual are reported immediately to the Council’s Representative and
Council’s Directorate of Adult Care and Support (Single Point of Access) 0300
1234 131 in respect of a vulnerable adult or the Council’s Directorate of
Children Schools and Families (Single Referral Unit) 0300 123 1116 in respect
of a vulnerable child. The Operator’s safeguarding policies and procedures
should include active encouragement to Staff in whistle blowing if aware of

suspected abuse.

If requested to do so, the Operator shall submit its safeguarding policy to the Council

for approval. The Operator shall incorporate any amendments to the policy which





17.3

17.4

17.5

17.6

may be advised by the Council.

The Operator shall if appropriate adhere to the requirements under the scheme
including, when appropriate, the referral of individuals to the Independent
Safeguarding Authority where there is a concern relating to harm or the risk of harm
to children or vulnerable adults or where there is a concern about the behaviour or
conduct of an individual. The Operator shall comply with all statutory obligations in
respect of safeguarding and shall act in accordance with the guidance issued by the

Independent Safeguarding Authority as amended from time to time.

All Operator Staff engaged in a Regulated Activity on behalf of the Operator must
have undertaken an Enhanced Criminal Records Bureau Check via the Disclosure and
Barring Service and the Operator shall provide the Councils Representative with
details of individual Enhanced Criminal Records Bureau Check certificate reference
numbers for all employees likely to be engaged in the provision of the Services
concerned and ensure this information is updated as required. The Operator shall
procure that no person who discloses any conviction or who is found to have any
convictions following the checks referred to in this Condition is employed or engaged
by the Operator on the Operator’s behalf without the Council’s prior written consent.
All personnel must have a fresh Enhanced Criminal Records Bureau Check if they

have a break in service of three (3) months or more.

The Operator shall ensure that the organisation operates a recruitment and selection
procedure which aligns with the Council’'s safer recruitment and disciplinary
standards and which meets the requirements of legislation, equal opportunities and
anti-discriminatory practice and ensures the protection of vulnerable children and
adults. The selection of all Operator personnel and volunteers should be fair, safe
and effective and the Operator will be expected to comply with all national
requirements for registered Operators and shall ensure the stringent checking of
identification, qualifications, curriculum vitae and the scrutiny of at least two
confidential references which specifically include a response to a question enquiring
as to the suitability of the applicant for the post particularly in circumstances where

the carrying out of Criminal Records Bureau Checks is not a statutory requirement.

The Operator shall ensure that vulnerable children and adults are safeguarded from





17.7

17.8

17.9

18.

any form of abuse or exploitation including physical, financial, psychological and
sexual abuse, neglect, discriminatory abuse or self harm or inhuman or degrading

treatment through deliberate intent, negligent acts or omissions.

The Operator shall ensure that all allegations, suspicions and incidents of abuse are
reported immediately to the Council’s Representative and shall promptly take
appropriate disciplinary action against any member of Staff who is engaged or is
alleged to be engaged in any of the improper conduct. The Operator shall promptly
inform the Council’'s Representative of the initiation, nature and outcome of any
disciplinary action taken against any member of Staff and shall immediately suspend
the member of Staff from providing the Services pending investigation and
completion of appropriate disciplinary action. The Council’'s Representative may
require the Operator to provide specific further training and support to the member
of Staff concerned and may request in writing that the Operator monitors that
member of staff’'s performance and submits a report to the Council’s Representative.
The Operator shall ensure that the provisions of relevant contracts of employment of
its Staff provide for relevant Staff consent to the sharing of the information / data

described in this Clause.

If appropriate, the Operator shall procure that all personnel engaged in the delivery
of the Services regularly receive appropriate safeguarding vulnerable adults training
according to their job role as detailed within the Specification or discussed and

agreed at subsequent contract review meetings.

If appropriate, the Operator shall appoint an individual of sufficient seniority for the
safeguarding of vulnerable adults. This individual shall be responsible for the
implementation and monitoring of the Operator’s safeguarding policies and

procedures in accordance with the terms of this Agreement.

USE OF COUNCIL PREMISES

The Operator shall ensure that neither it nor its employees or agents shall do any act
or thing at any premises owned or occupied or controlled by the Council that is not
solely for the benefit of the Council and done in the course of the proper performance

of the Services and as may be permitted by this Contract .





19.

20.
20.1

20.2

20.3

20.4

20.5

20.6

EQUIPMENT AND MATERIALS

Except as otherwise specified in this Contract, the Operator shall provide all
equipment and materials reasonably necessary for the provision of the Services. Any
equipment used in the provision of the Services and belonging to the Council, which
is damaged, lost or unduly worn due to negligence, misuse, or wilful action by the
Operator or its employees or other persons for whose action it is responsible, must

be replaced at the Operator’s own expense.

PAYMENTS
Provided the Operator has complied fully with this Contract the Council shall in
consideration of the provision of the Services pay the Contract Price to the Operator

in accordance with the Pricing Document.

The Contract Price shall unless agreed in writing between the Parties be exclusive of
Value Added Tax.

Any VAT payable by the Council shall be payable at the rate and in the same manner
for the time being prescribed by law. All VAT charges must be shown separately in

any invoice clearly identifying what it relates to.

The Contract Price shall be inclusive of all expenses and disbursements.

Provided that the Operator shall have complied fully with this Contract and where
there is no dispute, payment of the Contract Price and any VAT shall be made by the
Council within 30 days of receipt of a valid invoice, or other agreed arrangement.
Each invoice shall contain appropriate references and a detailed breakdown of the
Services provided and shall be supported by any other documentation reasonably

required by the Council’s Representative to substantiate the invoice.

Where the Operator enters into a sub-contact with an Operator for the purpose of
performing its obligations under the Contract, it shall ensure that a provision is
included in such sub-contract which requires payment to be made of all sums by the
Operator to the sub-contractor within a specified period not exceeding 30 days from

the receipt if a valid invoice.





20.7

20.8

21.

21.1

21.2

Where a modification is issued pursuant to Condition 23 and there is no applicable
rate in the Pricing Document then the Council’s Representative shall calculate the

amount due to the Operator on a fair and reasonable basis.

No variation in the Contract Price or any extra charges shall be accepted by the

Council unless expressly agreed in writing by the Parties.

PRICE REVIEW

The Council will review the Contract Price after the first twelve months’ operation of
the Contract, and thereafter not more frequently than annually. Any increases to the
Contract price will be payable in accordance with the formula shown below in
Condition 21.2. Increases are not guaranteed and shall be agreed at the Council’s

absolute discretion.

If applicable, the following formula shall be used to calculate inflationary allowances

Normally taken over a twelve month period - 1% June - 31 May
Drivers’ wages = 38%

Fuel = 12%

Retail Index Price (excluding mortgage interest) = 50%

Found at:
http://www.statistics.gov.uk/statbase/tsdataset.asp?vink=229&more=N&All=Y

Use CDKQ Indicator.

Example

Drivers Wages: 7.5% Average across bus operators
Fuel: -4%. This is the cost to the Council, gathered from its own Fleet Management

RPI: 4% from above web-site statistics



http://www.statistics.gov.uk/statbase/tsdataset.asp?vlnk=229&more=N&All=Y



Item
38

12

50

Total
100

Current Factor Proposed Wages

x 1.075 (i.e. 1+ when positive figure) 40.85
Fuel

x 0.960 (i.e. 0+ when negative figure) 11.52
RPI

x 1.040 52.0
104.37

Thus the increase to be paid in this example is 4.37 per cent

22. VARIATION
Any variation to this Contract including for clarification or modification in accordance

with Condition 23 shall be effected by an agreement in writing signed by a duly

authorised officer or representative of each of the Parties hereto.

23. MODIFICATIONS TO THE SERVICES

23.1 Any part of the Specification may be altered at any time by written Contract

between both parties.

23.2 If the Council’s requirements for the Service provided under the Contract change

during its currency, the Council may request the Operator to vary the

Specification accordingly.

()

(ii)

Where such variation does not

a) involve a change to the specification of, or an increase in the number
or capacity of, the vehicles used to carry out the Service,

b) involve a change to the days of the week or periods of the of
operation,

c) fundamentally alter the nature of the Contract ,

the Operator will be required to implement the requested alteration.

If the variation does involve changes as specified in Condition 23.2(i), the
Council will seek to agree implementation of the requested alteration with
the Operator, and negotiate a revised Contract Price. In any case where
Contract cannot be reached between the two parties or the revised price is

unacceptable to the Council, then the Contract or any part of the service





23.3

24,

24.1

24.2

24.3

provided thereunder may be terminated in accordance with Service

Performance Conditions.

Where the modification involves an omission, reduction or postponement the
valuation shall not include and the Council shall not be liable to the Operator in
respect of, any loss or reduced contribution to overheads or profit whether in respect
of this Contract or any lost opportunity to earn overhead contribution or profit

elsewhere.

CONFIDENTIALITY DATA PROTECTION AND FREEDOM OF INFORMATION
ACT 2000

Except where otherwise provided for in this Agreement, Confidential Information is
owned by the Party that discloses it (the “Disclosing Party”) and the Party that

receives it (the “Receiving Party”) has no right to use it.
Subject to Conditions 24.3 and 24.4, the Receiving Party agrees:

(@) to use the Disclosing Party’s Confidential Information only in connection with

the Receiving Party’s performance under this Agreement;

(b) not to disclose the Disclosing Party’s Confidential Information to any third

party or to use it to the detriment of the Disclosing Party; and

(c) to maintain the confidentiality of the Disclosing Party’s Confidential
Information and to return it immediately on receipt of written demand from the

Disclosing Party.
The Receiving Party may disclose the Disclosing Party’s Confidential Information:

(@) in connection with any dispute resolution under Condition 34 (Dispute

Resolution);
(b) in connection with any litigation between the Parties;
(c) to comply with the law;

(d) to its staff, consultants and sub-contractors, who shall in respect of such
Confidential Information be under a duty no less onerous than the Receiving

Party’s duty set out in Condition 24.2;

(e) to comply with any Statutory Regulator request.





24.4 The obligations in Condition 24.1 and Condition 24.2 will not apply to any

24.5

Confidential Information which:
(a) is in or comes into the public domain other than by breach of this Agreement;

(b) the Receiving Party can show by its records was in its possession before it

received it from the Disclosing Party; or

(c) the Receiving Party can prove that it obtained or was able to obtain from a
source other than the Disclosing Party without breaching any obligation of

confidence.

The obligations in Condition 24.1 and Condition 24.2 shall not apply where the
Confidential Information is related to an item of business at a board meeting of the
Council or of any committee, sub-committee or joint committee of the Council or is
related to an executive decision of the Council and it is not reasonably practicable for
that item of business to be transacted or that executive decision to be made without
reference to the Confidential Information, provided that the Confidential Information
is exempt information within the meaning of Section 101 of the Local Government
Act 1972 (as amended), the Council shall consider properly whether or not to
exercise its powers under Part V of that Act or (in the case of executive decisions)
under the Local Authorities (Executive Arrangements) (Access to Information)
(England) Regulations 2000 as amended to prevent the disclosure of that
Confidential Information and in doing so shall give due weight to the interests of the
Operator and where reasonably practicable shall consider any representations made

by the Operator.

Data Protection

24.6

24.7

The Parties acknowledge their respective duties under the DPA and shall give all
reasonable assistance to each other where appropriate or necessary to comply with

such duties.

To the extent that the Operator is acting as a Data Processor on behalf of the

Council, the Operator shall, in particular, but without limitation:

(@) only process such Personal Data and/or Sensitive Personal Data as is necessary
to perform its obligations under the Agreement, and only in accordance with any

instruction given by the Council under the Agreement;

(b) put in place appropriate technical and organisational measures against any

unauthorised or unlawful processing of such Personal Data and/or Sensitive





Personal Data, and against the accidental loss or destruction of or damage to
such Personal Data and/or Sensitive Personal Data having regard to the specific
requirements in the Agreement, the state of technical development and the level
of harm that may be suffered by a Data Subject whose Personal Data and/or
Sensitive Personal Data is affected by such unauthorised or unlawful processing

or by its loss, damage or destruction;

(c) take reasonable steps to ensure the reliability of staff who will have access to
such Personal Data and/or Sensitive Personal Data, and ensure that such staff

are properly trained in protecting Personal Data and Sensitive Data;

(d) provide the Council with such information as the Council may reasonably require

to satisfy itself that the Operator is complying with its obligations under the DPA;

(e) promptly notify the Council of any requests for disclosure of or access to the

Personal Data and/or Sensitive Personal Data;

(f) promptly notify the Council of any breach of the security measures required to be

put in place pursuant to this Condition 24.7;

(g) ensure it does not knowingly or negligently do or omit to do anything which

places the Council in breach of the Council’s obligations under the DPA.

(h) to the extent that any Council data is held and/or processed by the Operator, the
Operator shall supply that Council data to the Council as requested by the

Council.

(i) ensure that it is registered under the DPA and the registration covers any

processing required under this Agreement.

24.8 The Operator and the Council shall ensure that Personal Data and Sensitive Personal

Data is safeguarded at all times in accordance with the law.

Freedom of Information and Transparency





24.9 The Parties acknowledge their respective duties under the FOIA and shall give all
reasonable assistance to each other where appropriate or necessary to comply with

such duties.

24.10 If the Operator is not a public authority, the Operator acknowledges that the Council
is subject to the requirements of the FOIA and will assist and co-operate with the
Council to enable the Council to comply with its disclosure obligations under the

FOIA. Accordingly the Operator agrees:

(a) the Agreement and any other recorded information held by the Operator on the
Council’s behalf for the purposes of the Contract are subject to the obligations

and commitments of the Council under the FOIA;

(b) that the decision on whether any exemption to the general obligations of public
access to information applies to any request for information received under the

FOIA is a decision solely for the Council;

(c) that if the Operator receives a request for information under the FOIA, it will not
respond to such request (unless directed to do so by the Council) and will
promptly (and in any event within 2 working days) transfer the request to the

Council;

(d) that the Council, acting in accordance with the codes of practice issued and
revised from time to time under both section 45 of the FOIA, and regulation 16 of
the Environmental Information Regulations 2004, may disclose information
concerning the Operator and the Agreement and any related documentation
including any relevant Deeds of Variation either without consulting with the
Operator, or following consultation with the Operator and having taken its views

into account; and

(e) to assist the Council in responding to a request for information, by processing
information or environmental information (as the same are defined in the FOIA)
in accordance with a records management system that complies with all
applicable records management recommendations and codes of conduct issued
under section 46 of the FOIA, and providing copies of all information requested

by an authority within 5 working days of such request and without charge.





24.11 The Parties acknowledge that, except for any information which is exempt from
disclosure in accordance with the provisions of the FOIA, the content of the

Agreement and any related Deeds of Variation is not Confidential Information.

24.12 Notwithstanding any other provision of the Agreement, the Operator hereby consents
to the publication of any Deeds of Variation and the Agreement in their entirety
including from time to time any agreed changes subject to the redaction of
information that is exempt from disclosure in accordance with the provisions of the
FOIA.

24.13 In preparing a copy of the Agreement or any Deed of Variation for publication
pursuant to Condition 24.12 the Council may consult with the Operator to inform its
decision making regarding any redactions but the final decision in relation to the

redaction of information shall be at the Council’s absolute discretion.

24.14 The Operator shall assist and co-operate with the Council to enable the Council to

publish the Agreement and any relevant documentation including Deeds of Variation.

24.15 In order to comply with the Government’s policy on transparency in the areas of
agreements and procurement the Council will be disclosing information on its website
in relation to expenditure over £500 (five hundred pounds) in relation to the
Agreement. The information will include the Operator’'s name and the charges paid.
The Parties acknowledge that this information is not Confidential Information or

commercially sensitive information.

24.16 The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing
Party indemnified against Losses and Indirect Losses suffered or incurred by the

Disclosing Party as a result of any breach of this Condition.

24.17 The Parties acknowledge that damages would not be an adequate remedy for any
breach of this Condition 24 by the Receiving Party, and in addition to any right
to damages the Disclosing Party shall be entitled to the remedies of injunction,
specific performance and other equitable relief for any threatened or actual breach of
this Condition. This Condition shall not limit the Public Interest Disclosure Act 1998

in any way whatsoever.

24.18 The Operator shall be responsible for any costs associated with compliance with

the provisions of this Condition.

24.19 The Operator shall comply with any requirements (including compliance with any

appropriate information assurance scheme and the Computer Misuse Act 1990) in





relation to its security policies, procedures and control of Confidential Information,

Personal Data and Sensitive Personal Data.

24.20 The Operator’s compliance with this Condition shall be monitored as part of the

contract monitoring process.

25. STATUTORY OBLIGATIONS

25.1 The Operator shall at all times comply with the requirements of:

25.1.1 the Health and Safety at Work Act 1974, the Management of Health and
Safety at Work Regulations 1992 and all other statutory and regulatory
requirements and the Council’s policies and procedures relating to health and

safety copies of which are available on request.

25.1.2 the Equality Act 2010 and all other relevant related statutory and regulatory
requirements and the Council’s policies and procedures, copies of which are
available on request, relating to equal opportunities and shall not treat any
person or group of people less favourably than another on the grounds of
race, colour, religion, belief, ethnicity, gender, age, disability, nationality,

marital status or sexual orientation; and

25.1.3 all statutory and European and domestic statutory and regulatory
requirements where relevant to the provision by the Operator of the Services
and to be observed and performed in connection with this Contract including

any obligations binding upon the Council

and shall indemnify the Council against all actions, claims, demands, proceedings,
damages, costs, charges and expenses whatsoever and howsoever arising in respect

of any breach by the Operator of this Condition 25.

25.2 The Operator shall take all reasonable steps to prevent fraud by employees and the
Operator (including its shareholders, members, directors) in connection with the

receipt of monies from the Council. The Operator shall notify the Council immediately





26.

27.

27.1

if it has reason to suspect that any fraud has occurred or is likely to occur.

GRATUITIES

The Operator shall not, whether itself, or by any person employed by it to provide

the Services, solicit or accept any gratuity or any other reward, tip or any other
form of money taking, collection or charge for any part of the Services other than
charges properly approved by the Council in accordance with the provisions of this

Contract.

PREVENTION OF BRIBERY

The Operator warrants and undertakes to the Council that it:

27.1.1 will comply with applicable laws, regulations, codes and sanctions relating to
anti-bribery and anti-corruption including but not limited to the Bribery Act
2010;

27.1.2 will comply with the Council’s anti-bribery policy as may be amended from
time to time, a copy of which will be provided to the Operator on written

request;

27.1.3 will procure that any person who performs or has performed services for or
on its behalf (“Associated Person”) in connection with this Contract complies
with this Condition 27;

27.1.4 will not enter into any Contract with any Associated Person in connection
with this Contract , unless such Contract contains undertakings on the same

terms as contained in this Condition 27;

27.1.5 has and will maintain in place effective accounting procedures and internal

controls necessary to record all expenditure in connection with the Contract ;

27.1.6 at the reasonable request of the Council, will confirm in writing that it has

complied with its undertakings under Conditions 27.1.1 - 30.1.5 and will





28.

28.1

28.2

28.3

28.4

provide any information reasonably requested by the Council in support of

such compliance;

27.1.7 shall notify the Council as soon as practicable of any breach of any of the

undertakings contained within this Condition of which it becomes aware.

ASSIGNMENT AND SUBCONTRACTING

The Council shall be entitled to assign the benefit of this Contract or any part

thereof and shall give written notice of any assignment to the Operator.

Subject to Condition 28.3 below, the Operator shall not:

28.1.1 assign this Contract or any part thereof or the benefit or advantage of

this Contract of any part thereof;

28.1.2 sub-contract the provision of the Services or any part thereof to any
person without the previous written consent of the Council, which consent
shall be at the absolute discretion of the Council and if given shall not
relieve the Operator from any liability or obligation under this Contract
and the Operator shall be responsible for the acts, defaults or negligence
of any sub-contractor or sub-contractor’s agents or employees in all
respects as if they were the acts, defaults or negligence of the Operator or

the Operator’s agents, or employees.

In the case of an emergency, the Operator may hire in a vehicle and/or driver
and/or passenger assistant in order to ensure the provision of the Service, and
shall inform the Council of this action as soon as is reasonably practicable. Any
Hiring in arrangement must not be for longer than 24 hours without the written

agreement of the Council.

Any Vehicle hired in under the above provision must comply with all Conditions,
including any vehicle requirements set out in the Specification. All personnel

must be qualified as per Condition 14.





28.5 Operators must inform the Council if they are considering selling or transferring
their business. An Operator must not assume that any Contracts can be
transferred automatically with the sale of the business. The Council must agree
to the transfer of the Contracts before the seller can confirm their inclusion with

the business being sold.

29. SERVICE PERFORMANCE

29.1 Notwithstanding any of the other provisions of this Contract, the Council may
issue a formal Warning or claim Low Performance Damages if the Operator fails

to comply with the provisions of this Contract.

29.2 The Council regards the quality of service as very important, and the Operator
must take all reasonable steps to ensure that, as well as operating all the
specified journeys, the service is provided to the required quality. From time to
time the Council will without notice, monitor the service, and will also investigate

complaints received from passengers.

29.3 The Council recognises that unreliability can be caused by circumstances beyond
the control of the Operator; however, failures to comply with these Conditions
and/or meet the Specification which in the opinion of the Council could

reasonably have been foreseen action may be taken as described below.

Warnings

29.4 If the Council is satisfied that the Operator has failed to meet the required
standards set out in the KPI's or breached a Condition of this Contract, it may

issue a formal Warning.

29.5 A Low Performance Damages points system is operated which will trigger the
issue of a formal Warning:-
(i) if a total of 100 points is accrued by the Operator in any period of two months,
or

(ii) a total of 200 points is accrued in any period of six months.





29.6

29.7

Points will not be counted towards more than one Warning.

If a total of three formal Warning letters within a 12 month period or four
Warnings during the whole period of the Contract are served upon the Operator,
the Council may terminate the Contract immediately and the provisions of

Condition 33.4.1 shall apply

If an Operator wishes to appeal against the issue of a formal Warning, he must
do so in writing to the Council within 14 days of receipt of the Warning. Such
appeals should detail the reasons for the appeal, and will be considered by the
appropriate officers of the Council, taking into account all relevant circumstances.
The final decision of such an appeal shall be at the absolute discretion of the

Council.

Key Performance Indicators and Low Performance Damages

29.8

29.9

29.10

If the Council considers that a Warning is not appropriate and without prejudice
to any other right or remedy available to the Council, if the Services measured
against the KPI's falls below the applicable standard then the Council may notify
the Operator that Low Performance Damages are payable. The Operator shall
pay the Low Performance Damages to the Council within 14 days of any demand

for payment.

If an Operator wishes to appeal against a demand for Low Performance Damages
in accordance with Condition 29.8 above, he must do so in writing to the Council
within 14 days of receipt of the demand for payment. Such appeals should detail
the reasons for the appeal, and will be considered by the appropriate officers of
the Council, taking into account all relevant circumstances. The final decision of

such an appeal shall be at the absolute discretion of the Council.

The scale of Key Performance Indicators and Low Performance Damages are
shown in the table below. Low Performance Damages indicating a percentage
apply to Local School Bus Services the cost being the percentage of the daily rate

payable. Costs of a fixed sum apply to Local Bus Services.





29.11

In agreeing to abide by these Conditions of Contract, the Operator accepts that

the costs of Low Performance Damages set out in the table represent a genuine

pre-estimate of the Council’s loss and may be charged to the Operator as

appropriate.

29.1.12 Scale of Key Performance Indicators and Low Performance Damages

Maximum
Performance
Point
Nature of failure Notes costs for failure
s
to meet the
Standard
Contra Servi
ct ce
50%
£50
. . - . plus
Failure to operate journey Necessitating Council to ; plus
cos
or no replacement vehicle 50 effect alternative _ cost
_ o _ o incurre )
provided within 30 minutes provision g incurr
ed
100% £100
_ Necessitating Council to plus plus
Failure to operate both
_ 100 effect alternative cost cost
School journeys o _ ]
provision incurre incurr
d ed
Failure to display current
and correct Operator 50 DVSA alerted
Licence
50% £50
Use of smaller vehicle than Necessitating Council to plus plus
Contracted resulting in 50 effect alternative cost cost
overcrowding provision incurre incurr
d ed
Use of vehicle that fails to 50 50% £50






meet Vehicle Specification

Use of unauthorised Driver

i.e. No DBS check Contract
or Passenger Assistant )
terminated
Failure to carry Passenger Special Needs or Social
Contract
Assistant as required Care Contract )
terminated
Failure to wuse required Special Needs or Social
Contract
safety equipment. Care Contract )
terminated
Driver or Assistant
50 50% £50
smoking during Contract
£50
50%
plus
plus
Failure to observe bus cost
) ) 50 costs )
stop/pick up point _ incurr
incurre
ed
d
Failure to display statutory 50
school bus signs
Failure to display correct
route information (i.e. local
bus destination
50
blinds/screens or school
contract identification
board)
Failure to report Lost
Applied to all contracts
Mileage within the 25
held
specified time
Failure to respond to ’s Applied to all contracts
complaint or report held
Failure to submit financial ”s Applied to all contracts
data as required held
Failure to provide 25 Applied to all contracts






patronage data

held






30.
30.1

30.2

30.3

30.4

TERMINATION
The Council at its sole discretion may terminate this Contract at any time by giving

three (3) months prior written notice to the Operator.

The Operator acknowledges that the Council has relied on the information provided
by the Operator as contained in the Tender Documents and representations
submitted to the Council prior to its acceptance and prior to the Council entering into
this Contract and if any material misrepresentation is contained therein such act or
omission shall constitute a breach of Condition which entitles the Council to treat
itself as discharged from further liability under this Contract and able to recover

from the Operator the amount of any loss resulting therefrom.

If the Operator is found to have offered, or given, or agreed to give to any person
any gift, or consideration of any kind as an inducement or reward for doing, or
forbearing to do, or having done or forborne to do any action in relation to the
obtaining of this Contract , or any other Contract with the Council, or for showing or
forbearing to show favour, or disfavour, to any person in relation to this Contract , or
any other Contract with the Council, or if the like acts shall have been done by any
person employed by the Operator, or acting on the Operator’s behalf (whether with
or without the knowledge of the Operator), or if in relation to this Contract , or any
other Contract with the Council, the Operator or any other person employed by the
Operator, or acting on the Operator’s behalf, shall have committed any offence under
the Bribery Act 2010 or shall have given any fee or reward to any member or officer
of the Council, the receipt of which is an offence under section 117 (2) Local
Government Act, 1972, then any such act shall constitute a breach of Condition
which entitles the Council to treat itself as discharged from further liability under this
Contract and to recover from the Operator the full amount of any loss resulting

thereto.

If the Operator or (as appropriate) the Operator’s partners, directors, or members of

a limited liability partnership;

33.4.1 commits a breach of any of its obligations under this Contract;





30.4.2

30.4.3

30.4.4

30.4.5

30.4.6

30.4.7

30.4.8

30.4.9

30.4.10

30.4.11

changes its composition or staffing in a way which in the reasonable
opinion of the Council seriously affects the ability of the Operator to
discharge its obligations under this Contract to the Contract
Standard;

is convicted of an offence involving dishonesty;

is deemed by the Council’s Representative, whose opinion shall be final

and binding, to have made any false representations;

experiences, in the opinion of the Council's Representative, an
irreconcilable conflict of interest between the interests of the Council

and any other client of the Operator;

becomes bankrupt, or makes a composition or arrangement with its
creditors, or has a proposal, in respect of its company for a voluntary
arrangement for a composition of debts, or scheme or arrangement
approved in accordance with the accordance with the Insolvency Act
1986;

has an application made under the Insolvency Act 1986 to the Court

for the appointment of an administrator or an administrative receiver;

has a winding-up order made, or (except for the purpose of
amalgamation or reconstruction) a resolution for voluntary winding-up

passed;

has a provisional liquidator, receiver, or manager of its business or

undertaking duly appointed;

has an administrator or administrative receiver, as defined in the

Insolvency Act 1986, appointed;

ceases or threatens to cease to carry on business;

then any such event shall constitute a breach of this Contract which entitles the

Council to treat itself discharged from further libiality under this Contract and to

recover from the Operator the amount of loss resulting therefrom.





30.5

If the Council elects to terminate this Contract pursuant to Conditions 30.2, 30.3 or
30.4 the Council shall:

30.5.1

30.5.2

30.5.3

30.5.4

30.5.5

cease to be under any obligation to make further payment;

be entitled to require the Operator forthwith to return files, documents
or ther items belonging to the Council and any other resources
licensed, loaned, or hired, to the Operator and should the Operator fail
to return these, to enter onto any site of the Operator and repossess
all such files, documents, or other items. The Council shall have full
and unfettered licence over all drawings, details, descriptive schedules
and other doucments for use in connection with the provision of the

Services;

be entitled to deduct from any sum or sums which would but for
Condition 30.5.1 have been due from the Council to the Operator
under this Contract or any other Contract or be entitled to recover the
same from the Operator as a debt, any loss or damage to the Council
resulting from or arising out of the termination of this Contract. Such
loss or damage shall include the reasonable cost to the Council of the
time spent by its officers in terminating this Contract and in
making alternative arrangements for the provision of the Services or

any part thereof;

be entitled to employ and pay other persons to provide and complete
the provision of the Services or part thereof and to use the
Operator’s files, documents, materials, equipment, vehicles or

other goods for the purposes thereof;

when the total costs, loss and/or damage suffered by the Council
resulting from or arising out of the termination of this Contract have
been calculated and after taking into account any deduction made or
to be made by the Council from any sum or sums which would have
been due to the Operator, be entitled to any balance shown as due to

the Council which shall be recoverable as a debt.





30.6 The rights of the Council under this Condition are in addition to and without prejudice

31.

31.1

31.2

to any other rights the Council may have whether against the Operator directly or

pursuant to any guarantee or bond.

AUDIT AND INSPECTION

The Operator shall at all times during this Contract and for a period of six (6) years

thereafter:
31.1.1

31.1.2

keep secure and give or make available for inspection by the Council
its internal auditors, the Local Government Ombudsman and the
District Auditor all original and copy records, documents, information,
statements and papers which may be acquired or produced by the
Operator or by any permitted sub Operator in the performance of this
Contract. In default of compliance, the Council may recover possession
of such materials and the Operator grants a licence to the Council or
its appointed agents to enter for that purpose any premises of the
Operator or its permitted sub-contractors where any such materials
may be held, and

co-operate fully with any investigations at its own expense and make
such explanations to the Council, its internal auditors, the Ombudsman
and the District Auditor as may be necessary for them to be satisfied
that the terms and Conditions of this Contract, the Council’s Contract
Procedural Rules, Financial Regulations and all statutory and
regulatory provisions relating to this Contract are being and have been

complied with.

The Operator shall at all times allow the Council’s Representative, professional

advisors and such other persons as from time to time nominated by the Council’s

Representative if relevant, access to:

31.2.1

any work places of the Operator for the purpose of inspecting work

being performed pursuant to this Contract;





31.3

31.4

31.5

31.6

31.2.2 any work places of the Operator for the purpose of inspecting and

taking copies of records and documents in the possession, custody or

control of the Operator in connection with this Contract;

31.2.3 any Vehicles for the purposes of inspecting work being performed

pursuant to this Contract ;

31.2.4 any personnel or agent of the Operator for the purpose of interviewing

such persons in connection with this Contract ;

31.2.5 any report required by any statutory enactment or regulation or a copy

thereof shall be supplied by Operator if requested to do so in writing

by the Council.

The Operator must allow any authorised representative of the Council to board a
Vehicle without notice, and travel without charge on production of agreed
authorisation, for the purpose of passenger survey, Vehicle or ticket inspection,
and to observe and record any information relevant to the performance of the
Contract. Such representatives will have the powers of an Inspector under the
PSV Conduct Regulations, and the Operator must ensure that all drivers and

other staff co-operate with such representatives in the execution of their duties.

Within 10 Business Days of the Council’s reasonable request, the Operator shall
send the Council a verified copy of the results of any audit, evaluation, inspection,
investigation or research in relation to the Services, or services of a similar nature
to the Services delivered by the Operator, to which the Operator has access and

which it can disclose in accordance with the law.

The Council shall use its reasonable endeavours to ensure that the conduct of any
audit does not unreasonably disrupt the Operator or delay the provision of the

Services.
During any audit undertaken under Condition 31.1 or 31.2, the Operator shall
provide the Council with all reasonable co-operation and assistance in relation to

that audit, including:

31.6.1 all reasonable information requested within the scope of the audit;





32.

32.1

32.2

32.3

32.4

31.6.2 reasonable access to the Operator’s Premises; and

31.6.3 access to the staff.

INDEMNITY AND INSURANCE

The Operator shall indemnify and keep indemnified the Council against all actions,
claims, demands, proceedings, damages, costs, charges and expenses whatsoever
and howsoever arising in respect of, or in any way arising out of, the provision of the
Services, in relation to the injury to, or death of, any person, and the loss of, or
damage to, any property including property belonging to the Council except and to
the extent that it may arise out of the act, default or negligence of the Council, its

employees or agents not being the Operator or its personnel.

Without prejudice to its obligations under this Condition, the Operator shall effect
and maintain with reputable insurers such policy or policies of insurance as may be
necessary to cover the Operators obligations and liabilities under this Condition,

including but not limited to:

32.2.1 public liability insurance with a limit of liability of not less than £10 million;

and

32.2.2 employers liability insurance with a limit if liability of not less than £10 million

for any one occurrence or series of occurrences arising out of any one event.

The Operator shall supply to the Council forthwith any relevant policy or a certificate
from its insurers or brokers confirming that the Operator’s insurance policies comply
with Condition 32.2 and the Operator shall supply to the Council on request copies of
all insurance policies, cover notes, premium receipts and other documents necessary

to establish compliance with Condition 32.2.

If the Operator fails to take out and maintain the insurance required under
Conditions 32.1 and 32.2 then the Council itself may insure against any risk in

respect of which the failure shall have occurred and a sum or sums equivalent to the





32.5

33.

33.1

33.2

33.3

34.

34.1

34.2

amount paid or payable by the Council in respect of premiums therefore may be
deducted by the Council from any monies due or to become due to the Operator
under this Contract or such amount may be recoverable by the Council from the

Operator as a debt.

The Operator shall procure that any sub-contractors of the Operator maintain like
insurance cover to that required to be maintained by the Operator under this
Contract and any such other insurance cover as may from time to time be

reasonably required by the Council.

COMPLAINTS

The Operator shall provide the Council with all written comments, suggestions or
complaints received about or in connection with the Service or its performance,

together with any reply given within seven days

Any complaints that the Council receives will be passed to the Operator for
comments before any action is considered under Condition 33. The Operator
must respond to such complaint within seven days, or such other period as may
be agreed by the Council, failing which action may be taken by the Council on the
face value of the complaint. Failure to respond to complaints will be treated as a

breach of these Conditions.

The Operator is required to give all reasonable assistance to the Council in the
investigation of any complaint, and to comply with any direction given by the

Council to ensure compliance with the terms of this Contract.

DISPUTE RESOLUTION

Any disputes or differences arising between the Parties in respect of the construction
or effect of this Contract, or the rights, duties and liabilities of the Parties
hereinunder, or any matter or event connected with or arising out of this Contract

shall be resolved by the Parties negotiating in good faith.

In the absence of resolution in accordance with Condition 34.1 above the dispute

may be referred by this Contract of both Parties to a single mediator to be appointed





34.3

34.4

35.

35.1

36.

in accordance with the mediation procedures of the Centre for Effective Dispute
Resolution (CEDR) Model Mediation procedure 2001 or such later edition as may be
in force from time to time or such other organisation which provides mediation

services. The mediator shall be agreed upon by the Parties.

All costs of mediation shall be borne equally by the Parties unless otherwise directed

by the mediator.

The submission of either Party to Condition 34.1 above shall not limit their right to
commence any proceedings in any court of competent jurisdiction in England and

Wales.

AGENCY

Neither the Operator nor the Operator’s personnel shall in any circumstances hold
themselves out:
35.1.1 as being the servant or agent of the Council otherwise than in circumstances

expressly permitted by this Contract ;

35.1.2 as being authorised to enter into any Contract on behalf of the Council or in
any other way to bind the Council to the performance, variation, release or
discharge of any obligation otherwise than in circumstances expressly or

implicitly permitted by this Contract .

35.1.3 as having the power to make, vary, discharge or waive any bylaw or

regulation of any kind.

RECOVERY OF SUMS DUE TO THE COUNCIL

Whenever under this Contract any sum of money shall be recoverable from or
payable by the Operator to the Council the same may be deducted from any sum
then due or which at any time thereafter may become due to the Operator under this

Contract or any other Contract between the Parties.





37. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

38.
38.1

38.2

39.

39.1.

39.2

Any rights of any person who is not a party to this Contract to enforce the terms of
this Contract pursuant to the Contract s (Rights of Third Parties) Act 1999 are

excluded.

FORCE MAJEURE

Either Party reserves the right to defer the date of delivery or payment or cancel the
Contract or reduce the provision of the Services if it is prevented from or delayed in
the carrying on of its business due to circumstances beyond the reasonable control
of the Council including, without limitation, acts of God, governmental actions, war
or national emergency, acts of terrorism, protests, riot, fire, explosion, flood,
epidemic, lockouts, strikes or other labour disputes (whether or not relating to either
party’s workforce) or restraints or delays affecting carriers or inability or delay in

obtaining supplies or adequate or suitable materials.

If the performance of a Party’s obligations under this Contract is in the opinion of
that Party likely to be hindered, delayed or affected by a reason falling within
Condition 38.1 the Party so affected shall promptly notify the other Party in writing of
that fact. If such circumstances continue for a continuous period of more than 6
months, either Party may terminate this Contract by written notice to the other

Party.

TUPE

The Operator acknowledges that the Council has made no assurance about the effect
of TUPE and has formed its own view on whether TUPE applies before executing this
Contract. The Operator agrees that the Contract Price shall not be varied on the
grounds that TUPE does or does not apply, irrespective of the belief of the Council or

the Operator prior to the execution of this Contract.

The Operator shall provide pension rights to Transferring Employees that are the
same as or are broadly comparable to or better than those the Transferring
Employees had prior to any transfer affected by the award of this Contract. The

Operator, if applicable, shall consider seeking admitted body status with the Local





39.3

39.4

39.5

39.6

39.7

39.8

Government Pension Scheme or applying to NHS Pensions for permission to employ
people on a NHS Pension Scheme for those Transferring Employees that are

members of such a scheme.

No compensation or remuneration shall be payable by the Council, where the nature,
extent, effect or character of any obligations acquired by the Operator under this

Contract as a result of the effects of TUPE may be different from that envisaged.

The Council does not accept any responsibility for and gives no warranty in respect

of the TUPE information which has been supplied to the Operator by the Council.

Where the Council has notified the Operator that it intends to tender or retender any
of the Services, the Operator shall on written request of the Council and in any event
within 20 Business Days of that request (unless otherwise agreed in writing), provide
the Council with all reasonably requested information on the staff engaged in the
provision of the relevant Services to be tendered or retendered that may be subject
to TUPE.

The Operator shall not in anticipation of the termination of this Contract change the
identity of any of the employees engaged in providing the Services, increase or
decrease the number of employees or vary any of the terms and Conditions on which
they are employed unless otherwise agreed in writing by the Council and shall
indemnify and hold harmless the Council from and against any breach of this

Condition.

The Operator agrees to ensure that at no time during the term of this Contract will
any employees be wholly or exclusively employed in the provision of the Services
and furthermore it will not structure its work force in such a way that TUPE may
become applicable on termination of this Contract and for the avoidance of doubt this

Condition 39.7 will survive termination of this Contract.

The Operator shall indemnify and keep indemnified the Council and any Successor
Operator against any losses incurred by the Council and/or the Successor Operator in

connection with any claim or demand by and transferring employee under TUPE.





39.9

40.

40.1

40.2

40.3

The Operator shall, unless otherwise agreed by the Parties in writing, maintain a
Business Continuity Plan and shall notify the Council as soon as reasonably
practicable of its activation and in any event no later than 5 Business Days from the

date of such activation.

LEGAL PROCEEDINGS

The Operator shall notify the Council’s Representative immediately upon becoming
aware of any accident, damage, or breach of any statutory provision relating in any

way to the provision of or connected with the Services.

If requested to do so by the Council’'s Representative and at its own expense, the
Operator shall provide the Council’s Representative with any relevant information in
connection with any litigation, arbitration or other dispute in which the Council may
become involved or any relevant disciplinary hearing internal to the Council and shall
give evidence in such inquiries or proceedings or hearings, arising out of the

provision of the Services.

The Operator shall at is own expense fully assist the Local Government Ombudsman,
the Audit Commission, the District Auditor, the Council’s Internal Auditor, the
Council’s Monitoring Officer and any other body or person as may be specified by the
Council’s Representative with any investigations, enquiries or complaints relating to
allegations of maladministration or other irregularities or improprieties in connection
either directly or indirectly with the Contract such assistance to include the prompt
disclosure to such body or person as aforesaid of all relevant information and

documentation.

40.4 Should any part of the Services involve the Operator in performing duties or exercising

41.

powers under some other Contract it shall upon becoming aware of anything which is
likely to give rise to arbitration or litigation under that other Contract forthwith notify
the Council’s Representative of any such matter together with such particulars as are

available.

ENTIRE CONTRACT





42.

43.

44.

45.

This Contract contains the whole Contract between the Parties and supersedes all
prior Contract s, arrangements and undertakings between the Parties and constitutes
the entire Contract between the Parties. The Parties confirm that they have not
entered into this Contract on the basis of any representation that is not expressly

incorporated into this Contract.

NOTICES

Any demand, notice, or other communication required to be given hereunder shall be
sufficiently served if served personally on the addressee, or if sent by prepaid first
class recorded delivery post or facsimile transmission to the registered office or last
known address of the Party to be served therewith and if so sent shall,
subject to proof to the contrary, be deemed to have been received by the
addressee on the second business day after the date of posting or on successful

transmission, as the case may be.

SEVERANCE

If any provision of this Contract is prohibited by law or judged by a court to be
unlawful, void or unenforceable, the provision shall, to the extent required, be
severed from this Contract and rendered ineffective as far as possible without
modifying the remaining provisions of this Contract, and shall not in any way affect

any other circumstances of or the validity or enforcement of this Contract.

WAIVER

Failure by either Party at any time to enforce the provisions of this Contract or to
require performance by the other Party of any of the provisions of this Contract shall
not be construed as a waiver of or as creating an estoppel in connection with any
such provision and shall not affect the validity of this Contract or any part thereof

or the right of either Party to enforce any provision in accordance with its terms.

GOVERNING LAW & JURISDICTION
This Contract shall in all respects be construed and interpreted in accordance with

the laws of England and Wales and the English courts shall have exclusive





jurisdiction to settle any disputes which may arise between the Parties out of or in

connection with this Contract.





IN WITNESS whereof this Contract has been signed by the Parties hereto and is intended

to be and is hereby delivered on the day and year first above written.

SIGNED on behalf of )
THE CORNWALL COUNCIL )

Authorised Officer

SIGNED on behalf of )
[INSERT OPERATORS NAME] )

Director

Witnessed by ..o

NAME e .

1Yo (o [ ST, .

Occupation ... s





Council:

Operator:

Name:

Address:

Email:

Telephone:

Name:

Address:

Email:

Telephone:

SCHEDULE 1

Council/Operator Representatives
[NAME]

[JOB TITLE]

Cornwall Council

[INSERT DEPARTMENT DETAILS]
County Hall

Truro, TR1 3AY

[EMAIL]
[PHONE NUMBER]

[NAME]

[INSERT ADDRESS TO BE USED FOR CONTACT PURPOSES]

[EMAIL]
[CONTACT NUMBER/S]





Appendix 1

SPECIFICATION





Appendix 2

PRICING DOCUMENT
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DATED


                                                     2016

CONTRACT  


BETWEEN


THE CORNWALL COUNCIL 


and


 [NAME OF OPERATOR]


_______________________________________________


FOR THE PROVISION OF LOCAL BUS SERVICES

_______________________________________________

Ref: 38797/FS

THIS CONTRACT is made on      
day of


                                    2016

BETWEEN:


(1)  THE CORNWALL COUNCIL of New County Hall, Treyew Road, Truro, Cornwall TR1 3AY ('the Council'); and


(2)  [INSERT NAME OF OPERATOR] (Company No.[NUMBER]) whose registered address is [INSERT REGISTERED OFFICE ADDRESS] ('the Operator')


each a ‘Party’ and together the ‘Parties’


WHEREAS


(A)  The Council sought the Services of multiple operators for the provision of a number of  Bus Services across Cornwall. 


(B) Following a tender exercise the Operator has successfully tendered for and is willing to provide the Services in accordance with the Conditions of this Contract.

(C)
Provided the Operator complies with the provisions of this Contract to the satisfaction of the Council, the Council shall make to the Operator the payments provided for in this Contract.


IT IS AGREED as follows:


1.  DEFINITIONS AND INTERPRETATION


In this Contract , unless the context otherwise requires, the following expressions have the following meanings: ‘Appendix’
means any of the appendices attached hereto

‘Commencement Date’
means [insert commencement date of contract]




'Confidential Information'
means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all Personal Data and Sensitive Personal Data within the meaning of the DPA.  Confidential Information shall not include information which:


(i)
was public knowledge at the time of disclosure (otherwise than by breach of Condition 24.2);

(ii)
was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 


(iii)
is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or


(iv)
is independently developed without access to the Confidential Information.


‘Conditions’


means the terms and Conditions as set out in this Contract;

‘Contract ’
means this Contract  entered into between the Council and the Operator embodying these Conditions  and the schedules and appendices attached hereto;

‘Contract Documents’
means the documents comprising this Contract  and the Tender Documents;

‘Contract Period’ 

means the period ascertained in accordance with Condition 2;

‘Contract Price’
means the price payable to the Operator by the Council under this Contract  as set out in the Pricing Document at Appendix 2;


‘Contract  Standard’ 
means such standard as complies in each and every respect with all relevant provisions of this Contract  and where to the extent that no criteria are stated in this Contract  such standard as is to the entire satisfaction of the Council’s Representative;


‘Council’s Representative’
means the person nominated by the Council as set out in Schedule 1 and appointed pursuant to Condition 16;

‘Data Processor’
has the meaning set out in the DPA;


‘Data Protection Legislation’ 
means the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2426/2003) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.


‘Data Subject’ 
has the meaning set out in the DPA;


‘DPA’ 
means the Data Protection Act 1998 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.  

‘FOIA’
means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Authority or relevant government department in relation to such legislation and the Environmental Information Regulations 2004;


‘Hiring in’
is an action by the Operator involving the hiring of a vehicle from a third party which is then used by the Operator to provide the Services;

‘Intellectual Property 
means patents, utility models, rights to Inventions, copyright Rights’



and neighbouring and related rights, moral rights, trade marks 

and service marks, business names and domain names, rights in get-up and trade dress, goodwill and the right to sue for passing off or unfair competition, rights in designs, rights in computer software, database rights, rights to use and protect the confidentiality of, confidential information (including know-how and trade secrets) and all other intellectual property rights, in each case whether registered or unregistered and including all applications and rights to apply for and be granted, renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world.  

‘Key Performance 

means the performance indicators set out in Condition 29;

Indicators’

‘Local Bus Services’

means the provision of a Local Bus Service as defined in 

Section 2 of the Transport Act 1985 provided by the Operator as set out in the Specification;

 ‘Lost Mileage’


means non operation of scheduled bus journeys;

‘Low Performance

means the costs that the Council may charge in accordance Damages’


with Condition 29; 

‘Minimum Cost Contract’
means a Local Bus Service on which all the revenue taken 

during the operation of the service is credited to the Council and whether the transport provisions falls within this definition shall be stated in the Specification;

‘Minimum Subsidy
 
means a Local Bus Service on which all the revenue taken Contract’


during the operation of the service is retained by the Operator 

and whether the transport provision falls within this definition 

shall be stated;


‘Personal Data’
means data which relates to a living individual who can be identified from that data or from that data and other information which are in the possession of or are likely to come into the possession of either Party.  They include, without limitation, expressions of opinion or intentions in respect of such a living individual;


 ‘Pricing Document’

means the document attached at Appendix 2;

 ‘Schedule’


means any of the schedules attached hereto;

 ‘Sensitive Personal Data’
means Personal Data consisting of information as to the racial 

or ethnic origin, the political beliefs, religious or similar beliefs, trade union membership, details of physical or mental health, sexual life and alleged commissions of crimes or criminal record of the data subject;


 ‘Services'


means the services to be performed by the Operator under this 

Contract and shall include Local Bus Services and as set out in 

the Specification;


‘Specification’ 
means the document(s) attached to this Contract at Appendix 1;


 ‘Operator’s Representative’ means the person who is nominated to represent
 the Operator as set out in Schedule 1 and appointed pursuant to Condition 15;

 ‘Regulated Activity’

means a regulated activity as defined in the Safeguarding 

Vulnerable Groups Act 2006 as amended by the Protection of 

Freedoms Act 2012;

 ‘Tender Documents’ 

means all the introduction, the Invitation to Tender, the Specification, the information provided (including the schedule of prices) and the Tender Submission.


 ‘Tender Submission’
         means the proposal submitted by the Operator in respect of the 




                  tender process and attached to this Contract at Appendix 3 which 




                  specifies the Services to be undertaken and the sums payable for 

                                     the Services;

‘Termination Date’
     means date of Contract being terminated due to reasons given in 

                                     Condition 30.


’Traveline South 
    
means Travel Information delivered by South West Passenger 

West Service’    
    
Transport Information Limited (SWPTI), a partnership of 





transport operators and local authorities formed to provide 






impartial and comprehensive information about public transport;

‘TUPE’



means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246), as amended.

 ‘Vehicle’
         

means the vehicles used by the Operator to deliver the 







Services.

 ‘Warning’
          
      means a warning issued by the Council to the Operator in accordance with the provisions of Condition 29.

1.2
The headings in this Contract are inserted for convenience only and shall not affect its interpretation. 


1.3
Where appropriate words denoting the singular only shall include the plural and vice 
versa.


1.4
The masculine shall include the feminine and the neuter and vice versa.


1.5
A reference to a person shall include a reference to any individual, Council or other legal entity.


1.6
Reference to any Act of Parliament or any Order, Regulation, Statutory Instrument, Directive or the like shall be deemed to include a reference to any amendment or re-enactment thereof. 


1.7
The Schedules and Appendices to this Contract form part of and shall be deemed to be incorporated in this Contract.

1.8
In the event of any conflict between the provision of this Contract and the provision of the Schedules or Appendices hereto the provisions of this Contract shall prevail.


2.
CONTRACT PERIOD

2.1
This Contract  shall take effect on the Commencement Date.


2.2
This Contract shall expire automatically on the Termination Date, unless it is extended or terminated earlier in accordance with the provisions of this Contract or alternatively it is extended in accordance with 2.3.


2.3
The Parties shall have the right (but shall not be obliged) to extend the term of this Contract by a period of up to 12 months (the Extension Period) if it is deemed viable and mutually acceptable to the Parties to do so.  If either Party wishes to extend this Contract it shall give the other Party at least 3 months written notice of such intention before the Expiry Date set out in Condition 2.2.

2.4
If the Council gives notice under 2.3 then the Expiry Date shall be extended by the period set out in that notice.

3.
FORM OF CONTRACT 

3.1
The Operator shall be deemed to have satisfied itself before submitting its Tender Documents as to the accuracy and sufficiency of the rates and prices stated in its Tender Documents which shall (except in so far as is otherwise provided in this Contract) cover all of the Operator's obligations under this Contract  and the Operator shall be deemed to have obtained for itself all necessary information as to risks, contingencies and any other circumstances which might reasonably influence or affect the Operator’s Tender.


3.2 Except as otherwise expressly provided, the Contract Documents are to be taken together as one Contract.  Should either Party become aware of any ambiguities or discrepancies in or between the Contract Documents, he shall immediately inform the other Party’s representative giving full details of the ambiguity or discrepancy.  Any such notified ambiguities or discrepancies or any ambiguities or discrepancies otherwise coming to the notice of either Party shall be resolved by the Parties. 


3.3 In the event of any inconsistency between the Conditions and any other provision in any of the other Contract Documents, the Conditions shall prevail.

3.4 Copyright in the Contract Documents shall vest so far as it lawfully can in the Council but the Operator may obtain or make at its own expense any further copies required for use by the Operator in the preparation of the tender or provision of the Services.

4.

OPERATOR’S OBLIGATIONS 


4.1
The Operator undertakes to the Council that:


4.1.1
it shall provide the Services to the Council for the duration of this Contract  and in accordance with the provisions of this Contract , the Specification and the Tender Documents;

4.1.2 it shall provide all other services reasonably required by the Council which are reasonably incidental to the Services in accordance with the terms of this Contract;

4.1.3
it shall make no change to the Service without the prior written agreement of the Council except in an emergency;

4.1.4 it shall comply with all reasonable instructions given by the Council in relation to the Services;

4.1.5 it shall keep the Council fully informed and provide it with regular reports on all matters of interest to a prudent client, together with such information as the Council may reasonably require from time to time;

4.1.6 it will be responsible for all costs, fees, expenses and charges incurred in the provision of the Services;

4.1.7 the Services shall be provided at all times to the Contract  Standard.

4.2
The Operator shall maintain current and accurate records of all work undertaken in the provision of the Services.


4.3
The Operator shall inform the Council’s Representative promptly and confirm in writing if the Operator is unable to or fails to provide any part of the Service in accordance with this Contract. The provision of information under this Condition 4.3 shall not in any way release or excuse the Operator from any of its obligations under this Contract.

4.4
The Operator shall not advertise the fact that it is undertaking this Contract other than with the written consent of the Council.


4.5 The Operator shall as may be necessary or appropriate co‑operate, liaise with, and co‑ordinate its activities with those of any other contractor or sub-contractor employed directly or indirectly by the Council and shall provide the Services in harmony with and at no detriment to any other Services provided by or on behalf of or to the Council.  

4.6
Failure by the Operator to comply with the obligations under the Contract may result in the Council invoking the Low Performance Damages procedure, which may at the Council’s discretion lead to termination of the Contract or any part thereof or the imposition of Low Performance Damages in accordance with Condition 29.

4.7
If the Operator fails to provide the Service, the Council may, at its discretion and in addition to the other Conditions of this Contract, make any arrangements it sees fit to secure the operation of the whole or any part of the Service, until the Operator fully complies with the Specification.  Unless the Council is satisfied that the cause of such failure is wholly outside the control of the Operator, any additional costs incurred by the Council in securing such operation may be recovered from the Operator for a period not exceeding six months, or until the expiry or termination of the Contract  if earlier.


5.
OPERATOR’S LICENCES 


5.1
Contracts requiring PSV vehicles that carry 9 or more Passengers 


(i)
The Operator shall at its own cost have and keep in force a Public Service Vehicle (PSV) Operator’s Licence of the relevant classification, as required by Section 12 of the Public Passenger Vehicles Act 1981, or a Community Bus Permit issued under Sections 19 or 22 of the Transport Act 1985. The Operator shall produce the licence or permit for inspection when required to do so by the Council.  


(ii) The Contract shall be invalid and of no force or effect during any period that the Operator does not have a PSV Operator's Licence or Community Bus Permit, or if any such licence or permit previously granted has been revoked or suspended for any reason, or has had Conditions attached to it which prohibit or limit the operation of any Service.  

(iii) The Operator must notify the Council forthwith of any change or disciplinary action to its PSV Operator's Licence or Community Bus Permit imposed by the Traffic Commissioner or any substantial change to such licence or permit sought by the Operator and approved by the Traffic Commissioner.


5.2
The Operator must notify the Council within seven days of any Public Inquiry proceedings and consequent alteration, suspension or revocation of a Licence made by the authority issuing the Licence, whether for maintenance or other reasons.


5.3
If the Operator fails to comply with the provisions of this Condition 5, then such an event shall constitute a breach of this Contract which entitles the Council to exercise its rights pursuant to Conditions 29 and 30.

6.
VEHICLES

6.1
All Vehicles must be maintained in a fit and roadworthy Condition, comply with all relevant legislative requirements, and meet the requirements set out in the Specification.  


6.2
The Operator must:


(i)
ensure that any premises used for the purpose of maintaining Vehicles, whether Hired In, Sub-Contracted or otherwise, are suitable for the purpose, compliant with relevant local authority permissions and off the public highway.


(ii)
permit the Council to inspect such premises and vehicle maintenance records at any reasonable time.


(iii)
ensure that any maintenance Contract  with a third party provides that the Council may inspect the premises used in accordance with this Condition.


6.3
The Vehicle(s) used must not be of lesser seating capacity than that specified, unless agreed by the Council.  Standing capacity will not be taken into account.


6.4
Vehicle doors must allow entry and exit on the nearside of the vehicle, and no door in the rear face of the vehicle is acceptable other than as an emergency exit or where it forms the necessary access by ramp or lift for a wheelchair user.  All doors, and the area immediately outside, must be within the clear view of the driver.  


6.5
The Operator must ensure that all vehicles are in a clean Condition both internally and externally at the commencement of every day’s operation of the Service, and as far as practicable kept in a clean Condition at all times.  Vehicles must also have adequate heating and ventilation appropriate to the climatic Conditions.

6.6
Where the Vehicle has a capacity of 16 or fewer passengers, passengers must not be carried in sideways facing seats.   


6.7
Where the Vehicle has a capacity of 16 or fewer passengers, three-point seat belts must be fitted to all seats, supplied by a reputable manufacturer; seat belts, seat and mountings must have been tested to comply with the industry standard. 


6.8 
Smoking must be prohibited throughout all vehicles and appropriate notices displayed to this effect.


6.9
If a Vehicle has a defect which could affect the safety of passengers or other road users, the Operator must cease to use that Vehicle immediately and until the defect has been rectified, at the Operator’s expense, provide a suitable replacement.  The Council may at its discretion notify the authority licensing the Vehicle and/or the Department for Transport Driver & Vehicle Standards Agency (DVSA) of any defects found.


6.10
Reversing cameras must be fitted to all Vehicles at the Operator’s expense, where the Specification states that such is required.


6.11
On School Transport Contracts, Vehicles must display “School Bus” signs as prescribed by the Road Vehicles Lighting (Amendment) Regulations 1994.  The Operator must supply and fit the signs, and arrange that they are displayed only when the Vehicles are engaged in carrying schoolchildren.  Vehicles operating these Services may also display Hazard Warning Lights when stationary to allow schoolchildren to board or alight.

6.12
On Local Bus Services, the vehicle must be fitted with appropriate Disabled Persons Transport Advisory Committee (DiPTAC) compliant destination display equipment.


6.13
Operators of Vehicles must co-operate with any initiative instigated by the Council regarding the installation, operation and monitoring of CCTV systems.  Where the Operator is required to have CCTV installed on one or more Vehicles, a formal agreement must be signed.

6.14
All Vehicles used must have power-operated doors under the control of the driver, and within his clear view, on all passenger entrances and exits, other than emergency exits.  Any doorway, excluding the emergency exit, the foremost edge of which is more than one metre to the rear of the driver’s seat, must be fitted with an interlock device to prevent the opening of the doors except when stationary, and prevent the Vehicle from moving off with the doors open.  The driver must have a good view of and direct access to the passenger saloon(s).


6.15
Where the Vehicle has a maximum capacity of 16 or fewer passengers, a manual entrance/exit door adjacent to the driver, and to which he has direct and unobstructed access, will be acceptable.  Wheelchair-accessible Vehicles with a side or rear-mounted passenger lift or ramp may have a manually operated door at that entrance/exit, provided that there is a warning indicator in the driver’s cab to indicate when the door is open.


7.
REGISTRATION OF BUS SERVICES

7.1



(i)
The Operator must, at its own expense, register the Service appropriately in accordance with the Transport Act 1985, and shall supply a copy to the Council, together with a detailed timetable where this differs from the registration document.


(ii)
If the Operator is required by the Council to vary the registration during the period of the Contract, the cost of such variation will be met by the Council.  The Operator will be responsible for meeting the cost of any other variations, which must have the Council’s prior approval.


(iii)
The Council welcomes Electronic Bus Service Registrations (EBSR) where Operators wish to use this facility.


7.2
[If the Council so requests in writing, the Operator must register a Local School Bus Services as a Local Bus Service in accordance with the Transport Act 1985.  The cost of such registration will be met by the Council, and the Service will then be redefined as a Local School Bus Services].

8.
FARES, TICKETS, and PASSES

8.1
The Operator is required to ensure that drivers issue and/or check all tickets and passes, (or, where appropriate, check passengers against a list provided by the Council), to ensure, that only passengers with a valid authority to travel are carried, subject to Condition 8.2.

8.2
The Operator shall not refuse travel to children aged under 16 and/or vulnerable adults who are unable to produce a valid pass or ticket, or to pay the appropriate fare.  The Operator shall record the name, address and/or school/centre of the passenger and send a report, including the journey details, to the Council within seven days. 


8.3
The Operator shall comply with the Cornwall Countywide Concessionary Scheme published annually by Cornwall Council under its duty as the Travel Concession Authority for Cornwall exercising the English National Concessionary Travel Scheme.


8.4
A vehicle being utilised on a School Transport Contract shall not carry or pick-up, whether for hire or reward or not, any person other than those carried therein in fulfilment of the Service, unless otherwise agreed in writing by the Council.  It is a requirement of the Contract that all vehicles carry the current passenger lists.  


8.5
The Operator may be required to collect separate fares from the passengers.  In this case, the Operator must make arrangements acceptable to the Council to ensure that all fares collected are properly accounted for, and in the case of Minimum Cost Contracts credited to the Council.  A clearly legible ticket must be issued to every passenger who pays a fare on the vehicle, which accurately records the date and place of issue and the fare paid.  The Operator must ensure that every passenger boarding a vehicle that does not hold a valid pre-paid ticket, pass or other authority to travel is charged the appropriate fare.


8.6
The Operator must provide electronic ticketing equipment acceptable to the Council.  The card and card reading equipment must conform to version 2.1.4 of the ITSO standards.

8.7
On Minimum Subsidy Contracts, the Operator will propose on the tender form the fares to be charged for specimen journeys which will be taken into account by the Council when considering the tender response.  The Council may determine through the Specification that certain tickets, or categories of passenger, shall be accepted for travel on the Service at reduced fares or without charge.  The Operator must confirm the Council of all the fares to be charged, and Conditions, not less than 14 days before the commencement of the Service, and must give 14 days’ notice of any changes thereto.


8.8
Unless otherwise agreed, fares may be increased no more frequently than annually, and the percentage increase may not exceed the Consumer Price Index for the 12 months preceding the proposed change date.


8.9
On Minimum Cost Contracts, the Operator must charge the fares and comply with the Conditions as set out in the Specification, or as otherwise instructed from time to time by the Council. 


8.10
The Council will not be responsible for any financial or other loss sustained by the Operator arising from any estimates made by any party of existing or potential passengers, or any inaccuracies in data supplied in good faith for the guidance of tenderers.


8.11
If at any time a ticket discrepancy or other irregularity is discovered, whether by the Council Representative or otherwise, a report will be submitted to the Operator, who must provide an explanation of the irregularity and any action that has been taken (or is proposed) to prevent its recurrence.  If in the view of the Council the explanation or action is unsatisfactory, the Council may issue a warning in accordance with Condition 29.

9.
SUPPLY OF INFORMATION – LOCAL BUS SERVICES

9.1
Details of Lost Mileage must be reported to the Council on a weekly basis using the appropriate form provided, to arrive no later than 1700 on the following Monday.  Faxed or e-mail reports will be acceptable, and can be submitted by individual depot supervisors if this is most convenient.  The report should detail for each journey the following information:


a)
Service number


b)
Date


c)
Scheduled departure point and time 


d)
Reason for non-operation classified into:



staff shortage; vehicle shortage; breakdown; traffic delays; other cause (to be specified by Operator)


e)
Section of route and number of miles not operated.


9.2
For each instance of Lost Mileage deemed to be within the Operator’s control, the Council will, at its discretion, impose Low Performance Damages in accordance with Condition 29.  An outward and subsequent return journey will be considered as being one journey for the calculation of Low Performance Damages. 


9.3
The Operator must, on demand by the Council, make available at any reasonable time all records for the audit of any revenue collected on behalf of the Council, and lost mileage, passenger, revenue or other information supplied to the Council in connection with the Contract.  All such records must be retained for at least one year.


9.4
A report on any deficiencies discovered by an audit carried out under Condition 29 will be sent to the Operator, who is required to respond within 14 days with any comment he may have on the report.  The response should detail any action the Operator has taken or proposes to take to rectify any deficiencies.  If no response is received within this period the Operator will be deemed to accept the report as a true statement.  The Council will consider what action to take in respect of any deficiencies identified in the audit report, having regard to the response from the Operator.  Failure to keep satisfactory records may result in warnings being issued.


9.5
The Operator must record for each journey made in the operation of the Service the passengers carried and revenue collected, by means of an ITSO standard ticketing system.  At the end of each payment period, revenue and passenger data for all passengers should be submitted within 14 days  


9.6
Where the Operator has been awarded a Contract for a number of individual Services on the basis of a combined tender, the information required must be supplied in a form which separately identifies each of the individual Services for which tenders were invited.


10.
SERVICE PUBLICITY – LOCAL BUS SERVICES

10.1
The Operator is obliged to comply with the terms and obligations as set out in the Council’s current published Bus Information Strategy, available on request.

10.2
The Operator is legally bound to make available on all vehicles a current copy of the timetable and the fare table.  Personnel operating the Service must be able to provide full details of the whole of the bus service to passengers requiring information.  This means that where the Operator provides the service for only part of the day or week, drivers and other staff must possess, and give on request, information on the parts of the service provided by another operator.


10.3
Where a service or journey(s) making up part of a service are revised due to planned road closures, which are routinely distributed to operators, the Operator shall ensure that processes are in place to ensure timely notification to passengers via website notices, postings to social media sources, local travel bulletins and updating RTPI signs where these are on route.


10.3
The Council may require the Operator to display inside Vehicles a maximum of two relevant notices provided by the Council, giving information on bus services.  


10.4
The Operator shall supply timetable and fares information for the Traveline South West service on request.


10.5
The Operator shall maintain its own telephone enquiry service for matters such as fares, lost property and complaints.


10.6
Operators will be expected to co-operate with plans the Council has to install Real Time Passenger Information (RTPI).  


11.
LOCAL SCHOOL BUS SERVICES

11.1
For Local School Bus Services, the Service will operate on all days when the establishments which it serves are open, unless otherwise stated or advised.  The Council shall give not less than one week’s notice to the Operator of all main and mid-term school/college/centre holidays, occasional holidays, teacher training days, or closures and the Operator shall not be entitled to any payment in respect of such periods.


11.2
The Operator shall ensure that its personnel record matters of concern and report any incidents of bad behaviour by school children to their line manager who in turn should forward these to the school and the Council.  The Council will carry out necessary investigations with the School and report back accordingly.  This formal procedure should not in any way detract from the essential verbal communication that takes place between Operators and schools.

12.
ACCIDENTS and BREAKDOWNS

12.1
Any accident or incident involving a Vehicle operating under Contract to the Council must be reported by telephone to the Council at the first opportunity.  The Operator must as soon as is practicable, and in any case within three days, send to the Council a written report of any personal injury or accident involving a Vehicle, or a passenger travelling in or boarding or alighting from a Vehicle, together with a report of any action the Operator has taken or proposes to take to prevent its recurrence. 


12.2
In the event of an accident or breakdown causing delay to a Vehicle , the Operator must take all reasonable measures (at his own expense) both to minimise the delay to passengers on board the Vehicle concerned, and to operate the remainder of the bus service, adhering as closely as possible to the timetable.  Any undue delay either in restoring the Service or in resuming the journey of delayed passengers will be treated as a breach of this Condition, and may lead to action in accordance with Condition 29 and/or Condition 30.  


12.3
All vehicles must carry a means of communication in order that the driver (or passenger assistant) can readily call for assistance.  Such facilities are to be used in the event of accident, breakdown or delays over 15 minutes and in the case of school or adult care & support services, to notify the relevant school or establishment of the circumstances.

12.4
The Operator shall supply the Council with the telephone number and name of the person to be contacted in an emergency outside office hours.


12.5
The Operator must notify the Council, no later than 1200 the next working day, of all immediate Prohibition Notices (PG9) issued to the Operator by DVSA in respect of any Vehicle used to operate the Service, whilst engaged in performing the Service or whilst based at any depot maintained or used by the Operator. Failure to do so will amount to a breach of the Contract Conditions.

13.
SEVERE WEATHER PROCEDURES

13.1
The Operator shall ensure that they are on the Council’s circulation list for daily e-mail notification of proposed treatments on the county road network and weather forecast.  


13.2
It is for an Operator to decide whether to operate on a day when road Conditions are considered hazardous.  [If a School is open and an Operator decides not to run or modify its various services; the Operator should inform the school and then the Council].

13.3
Where a service or journey(s) making up part of a service are cancelled as a result of prevailing weather Conditions the Operator shall ensure that processes are in place to ensure timely notification to passengers via website notices, postings to social media sources, local travel bulletins and updating RTPI signs where these are on route.


13.4
In the unlikely event of a vehicle being stranded in especially adverse Conditions, the Operator shall notify the Council as soon as possible.  The public must be encouraged to stay with the vehicle where their safety can be assured and their whereabouts known.


14.
OPERATOR’S PERSONNEL

14.1
The Operator shall employ sufficient persons to ensure that the Services are provided at all times and in all respects in accordance with this Contract.

14.2
The Operator's personnel employed in and about the provision of the Services shall be properly and sufficiently qualified, competent, skilled, honest, and experienced and shall at all times exercise due care in the execution of their duties.  The Operator shall ensure that such persons are properly and sufficiently instructed and supervised with regard to the provision of the Services and in particular:


14.2.1
the task or tasks such person has to perform,


14.2.2
all relevant provisions hereof,


14.2.3
all relevant policies, rules, procedures and standards of the Council, and


14.2.4
all relevant rules, procedures and statutory requirements concerning health and safety, including the Council's health and safety policy which shall be provided to the Operator and if not so provided shall be requested by it.


14.3
The Operator shall ensure that all drivers of Vehicles possess a current driving licence of relevant category for that type of vehicle, and that it is carried by the driver during the operation of the Service.  The driver must produce his current licence for inspection by any authorised officer of the Council on demand.  If the licence cannot be produced on demand; the Operator must submit written evidence that the driver holds the appropriate licence.


14.4
All drivers must be medically able to carry out the work for which they are employed and it is the responsibility of the Operator to ensure this is so.

14.5
Drivers must neither smoke nor be under the influence of drugs or alcohol at anytime during the operation of the Service.


14.6
PCV Drivers engaged in the provision of the Service must hold the Driver CPC qualification.  This qualification has been developed for those who drive professionally throughout the UK as a requirement of the EU Directive 2003/59, designed to improve the knowledge and skills of professional PCV drivers throughout their working life.

15.
OPERATOR’S REPRESENTATIVE


15.1
The Operator shall appoint a suitably qualified and experienced Operator Representative as named in Schedule 1 who shall be empowered to act on behalf of the Operator for all purposes connected with this Contract.  Such appointment or any further appointment shall be subject to the approval of the Council.  The Operator’s Representative shall not be replaced without prior written approval of the Council, such approval not to be unreasonably withheld. Any notice, information, instruction or other communication given to the Operator's Representative or his duly appointed deputy shall be deemed to have been given to the Operator.


15.2
The Operator shall forthwith give notice in writing to the Council's Representative of the identity, address and telephone numbers of any person appointed as the Operator's Representative and of any subsequent appointment.


15.3
The Operator shall forthwith give notice in writing to the Council's Representative of the identity, address and telephone numbers of any person authorised to act for any short temporary period as deputy for the Operator's Representative and when such deputy ceases to be so authorised.


15.4
The Operator shall ensure that the Operator's Representative or his deputy is available to meet the Council's Representative at all reasonable times.  The Operator shall submit to the Council a list of any personnel appointed to supervise each area of work and shall inform the Council within five working days if there are any changes to that list.


16.

COUNCIL’S REPRESENTATIVE

16.1
The Council's Representative shall be the person named in the Schedule 1 or such other person nominated in writing by the Council from time to time to act in the name of the Council for the purposes of this Contract.

16.2
The Council's Representative shall have power to issue instructions to the Operator on any matter relating to the provision of the Services and the Operator shall comply therewith. 


16.3
From time to time the Council's Representative may appoint one or more representatives to act for the Council's Representative generally or for specified purposes or periods. Any act or instruction of any such representative shall be treated as an act or instruction of the Council’s Representative. 


17.
SAFEGUARDING

17.1
The Operator shall have in place a safeguarding policy which reflects and complements the relevant statutory provisions relating to safeguarding children and/or vulnerable adults and;


17.1.1
the Council’s safeguarding policies and procedures; and 


17.1.2
the Cornwall and Isles of Scilly Safeguarding Adults Board policies and procedures including but not limited to the Multi-Agency Safeguarding Adults Policy; and


17.1.3
the Cornwall and the Isles of Scilly Local Safeguarding Children Board’s safeguarding policies and procedures including the South West Safeguarding and Child Protection Procedures and the Local Safeguarding Children Board Guidelines for Operators;


as applicable and amended from time to time to ensure that all allegations, suspicions and incidents of abuse, harm or the risk of harm to children and / or vulnerable adults or where there is a concern about the behaviour of an individual are reported immediately to the Council’s Representative and Council’s Directorate of Adult Care and Support (Single Point of Access) 0300 1234 131 in respect of a vulnerable adult or the Council’s Directorate of Children Schools and Families (Single Referral Unit) 0300 123 1116 in respect of a vulnerable child. The Operator’s safeguarding policies and procedures should include active encouragement to Staff in whistle blowing if aware of suspected abuse. 


17.2
If requested to do so, the Operator shall submit its safeguarding policy to the Council for approval. The Operator shall incorporate any amendments to the policy which may be advised by the Council.


17.3
The Operator shall if appropriate adhere to the requirements under the scheme including, when appropriate, the referral of individuals to the Independent Safeguarding Authority where there is a concern relating to harm or the risk of harm to children or vulnerable adults or where there is a concern about the behaviour or conduct of an individual. The Operator shall comply with all statutory obligations in respect of safeguarding and shall act in accordance with the guidance issued by the Independent Safeguarding Authority as amended from time to time.


17.4
 All Operator Staff engaged in a Regulated Activity on behalf of the Operator must have undertaken an Enhanced Criminal Records Bureau Check via the Disclosure and Barring Service and the Operator shall provide the Councils Representative with details of individual Enhanced Criminal Records Bureau Check certificate reference numbers for all employees likely to be engaged in the provision of the Services concerned and ensure this information is updated as required. The Operator shall procure that no person who discloses any conviction or who is found to have any convictions following the checks referred to in this Condition is employed or engaged by the Operator on the Operator’s behalf without the Council’s prior written consent.  All personnel must have a fresh Enhanced Criminal Records Bureau Check if they have a break in service of three (3) months or more.


17.5
The Operator shall ensure that the organisation operates a recruitment and selection procedure which aligns with the Council’s safer recruitment and disciplinary standards and which meets the requirements of legislation, equal opportunities and anti-discriminatory practice and ensures the protection of vulnerable children and adults. The selection of all Operator personnel and volunteers should be fair, safe and effective and the Operator will be expected to comply with all national requirements for registered Operators and shall ensure the stringent checking of identification, qualifications, curriculum vitae and the scrutiny of at least two confidential references which specifically include a response to a question enquiring as to the suitability of the applicant for the post particularly in circumstances where the carrying out of Criminal Records Bureau Checks is not a statutory requirement. 


17.6
The Operator shall ensure that vulnerable children and adults are safeguarded from any form of abuse or exploitation including physical, financial, psychological and sexual abuse, neglect, discriminatory abuse or self harm or inhuman or degrading treatment through deliberate intent, negligent acts or omissions. 


17.7
The Operator shall ensure that all allegations, suspicions and incidents of abuse are reported immediately to the Council’s Representative and shall promptly take appropriate disciplinary action against any member of Staff who is engaged or is alleged to be engaged in any of the improper conduct. The Operator shall promptly inform the Council’s Representative of the initiation, nature and outcome of any disciplinary action taken against any member of Staff and shall immediately suspend the member of Staff from providing the Services pending investigation and completion of appropriate disciplinary action. The Council’s Representative may require the Operator to provide specific further training and support to the member of Staff concerned and may request in writing that the Operator monitors that member of staff’s performance and submits a report to the Council’s Representative. The Operator shall ensure that the provisions of relevant contracts of employment of its Staff provide for relevant Staff consent to the sharing of the information / data described in this Clause. 


17.8
If appropriate, the Operator shall procure that all personnel engaged in the delivery of the Services regularly receive appropriate safeguarding vulnerable adults training according to their job role as detailed within the Specification or discussed and agreed at subsequent contract review meetings.


17.9
If appropriate, the Operator shall appoint an individual of sufficient seniority for the safeguarding of vulnerable adults. This individual shall be responsible for the implementation and monitoring of the Operator’s safeguarding policies and procedures in accordance with the terms of this Agreement. 

18.
USE OF COUNCIL PREMISES 



The Operator shall ensure that neither it nor its employees or agents shall do any act or thing at any premises owned or occupied or controlled by the Council that is not solely for the benefit of the Council and done in the course of the proper performance of the Services and as may be permitted by this Contract .


19.
EQUIPMENT AND MATERIALS


Except as otherwise specified in this Contract, the Operator shall provide all equipment and materials reasonably necessary for the provision of the Services.  Any equipment used in the provision of the Services and belonging to the Council, which is damaged, lost or unduly worn due to negligence, misuse, or wilful action by the Operator or its employees or other persons for whose action it is responsible, must be replaced at the Operator’s own expense.


20.   
PAYMENTS 


20.1
Provided the Operator has complied fully with this Contract the Council shall in consideration of the provision of the Services pay the Contract Price to the Operator in accordance with the Pricing Document.


20.2
The Contract Price shall unless agreed in writing between the Parties be exclusive of Value Added Tax.


20.3 Any VAT payable by the Council shall be payable at the rate and in the same manner for the time being prescribed by law.  All VAT charges must be shown separately in any invoice clearly identifying what it relates to.


20.4 The Contract Price shall be inclusive of all expenses and disbursements.

20.5
Provided that the Operator shall have complied fully with this Contract and where there is no dispute, payment of the Contract Price and any VAT shall be made by the Council within 30 days of receipt of a valid invoice, or other agreed arrangement.  Each invoice shall contain appropriate references and a detailed breakdown of the Services provided and shall be supported by any other documentation reasonably required by the Council’s Representative to substantiate the invoice.


20.6
Where the Operator enters into a sub-contact with an Operator for the purpose of performing its obligations under the Contract, it shall ensure that a provision is included in such sub-contract which requires payment to be made of all sums by the Operator to the sub-contractor within a specified period not exceeding 30 days from the receipt if a valid invoice.


20.7
Where a modification is issued pursuant to Condition 23 and there is no applicable rate in the Pricing Document then the Council’s Representative shall calculate the amount due to the Operator on a fair and reasonable basis.


20.8 No variation in the Contract Price or any extra charges shall be accepted by the Council unless expressly agreed in writing by the Parties.

21.
PRICE REVIEW


21.1
The Council will review the Contract Price after the first twelve months’ operation of the Contract, and thereafter not more frequently than annually.  Any increases to the Contract price will be payable in accordance with the formula shown below in Condition 21.2.  Increases are not guaranteed and shall be agreed at the Council’s absolute discretion.  

21.2
If applicable, the following formula shall be used to calculate inflationary allowances


Normally taken over a twelve month period – 1st June – 31st May


Drivers’ wages = 38%  


Fuel = 12%


Retail Index Price (excluding mortgage interest) = 50% 


Found at:   http://www.statistics.gov.uk/statbase/tsdataset.asp?vlnk=229&more=N&All=Y

Use CDKQ Indicator.


Example


Drivers Wages: 7.5% Average across bus operators


Fuel: -4%.  This is the cost to the Council, gathered from its own Fleet Management


RPI: 4% from above web-site statistics

Item 

Current 

Factor 



Proposed Wages 


38 

x 1.075 
(i.e. 1+ when positive figure) 
40.85


                                                                                            Fuel 


12                 x 0.960         (i.e. 0+ when negative figure)        11.52

                                                                                            RPI 


50                 x 1.040                                                            52.0


Total 


100                                                                                       104.37


Thus the increase to be paid in this example is 4.37 per cent


22.
VARIATION



Any variation to this Contract including for clarification or modification in accordance with Condition 23 shall be effected by an agreement in writing signed by a duly authorised officer or representative of each of the Parties hereto.

23.
MODIFICATIONS TO THE SERVICES

23.1
Any part of the Specification may be altered at any time by written Contract between both parties.


23.2
If the Council’s requirements for the Service provided under the Contract change during its currency, the Council may request the Operator to vary the Specification accordingly.


(i)
Where such variation does not 


a)
involve a change to the specification of, or an increase in the number or capacity of, the vehicles used to carry out the Service, 


b)
involve a change to the days of the week or periods of the of operation, 


c)
fundamentally alter the nature of the Contract  ,


the Operator will be required to implement the requested alteration.


(ii) If the variation does involve changes as specified in Condition 23.2(i), the Council will seek to agree implementation of the requested alteration with the Operator, and negotiate a revised Contract Price.  In any case where Contract cannot be reached between the two parties or the revised price is unacceptable to the Council, then the Contract or any part of the service provided thereunder may be terminated in accordance with Service Performance Conditions.

23.3

Where the modification involves an omission, reduction or postponement the valuation shall not include and the Council shall not be liable to the Operator in respect of, any loss or reduced contribution to overheads or profit whether in respect of this Contract or any lost opportunity to earn overhead contribution or profit elsewhere. 


24.
Confidentiality Data protection and Freedom of Information Act 2000


24.1 
Except where otherwise provided for in this Agreement, Confidential Information is owned by the Party that discloses it (the “Disclosing Party”) and the Party that receives it (the “Receiving Party”) has no right to use it.

24.2 
Subject to Conditions 24.3 and 24.4, the Receiving Party agrees:

(a) to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Agreement;

(b) not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and

(c)
to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party. 

24.3 
The Receiving Party may disclose the Disclosing Party’s Confidential Information:


(a) in connection with any dispute resolution under
Condition 34 (Dispute Resolution);


(b) in connection with any litigation between the Parties;

(c) to comply with the law;

(d) to its staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in Condition 24.2;

(e) to comply with any Statutory Regulator request.

24.4 
The obligations in Condition 24.1 and Condition 24.2 will not apply to any Confidential Information which:

(a) is in or comes into the public domain other than by breach 
of this Agreement;

(b) the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

(c) the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

24.5 
The obligations in Condition 24.1 and Condition 24.2 shall not apply where the Confidential 
Information is related to an item of business at a board meeting of the Council or of any committee, sub-committee or joint committee of the Council or is related to an executive decision of the Council and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Council shall consider properly whether or not to exercise its powers 
under Part V of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Operator and where reasonably practicable shall consider any representations made by the Operator.


Data Protection

24.6 
The Parties acknowledge their respective duties under the DPA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.


24.7 
To the extent that the Operator is acting as a Data Processor on behalf of the Council, the Operator shall, in particular, but without limitation:


(a) only process such Personal Data and/or Sensitive Personal Data as is necessary to perform its obligations under the Agreement, and only in accordance with any instruction given by the Council under the Agreement;

(b) put in place appropriate technical and organisational measures against any unauthorised or unlawful processing of such Personal Data and/or Sensitive Personal Data, and against the accidental loss or destruction of or damage to such Personal Data and/or Sensitive Personal Data having regard to the specific requirements in the Agreement, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data and/or Sensitive Personal Data is affected by such unauthorised or unlawful processing or by its loss, damage or destruction;

(c) take reasonable steps to ensure the reliability of staff who will have access to such Personal Data and/or Sensitive Personal Data, and ensure that such staff are properly trained in protecting Personal Data and Sensitive Data;

(d) provide the Council with such information as the Council may reasonably require to satisfy itself that the Operator is complying with its obligations under the DPA;

(e) promptly notify the Council of any requests for disclosure of or access to the Personal Data and/or Sensitive Personal Data;

(f) promptly notify the Council of any breach of the security measures required to be put in place pursuant to this Condition 24.7;

(g)
ensure it does not knowingly or negligently do or omit to do anything which places the Council in breach of the Council’s obligations under the DPA.

(h) to the extent that any Council data is held and/or processed by the Operator, the Operator shall supply that Council data to the Council as requested by the Council.


(i) ensure that it is registered under the DPA and the registration covers any processing required under this Agreement.

24.8 
The Operator and the Council shall ensure that Personal Data and Sensitive Personal Data is safeguarded at all times in accordance with the law.


Freedom of Information and Transparency


24.9 
The Parties acknowledge their respective duties under the FOIA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.


24.10 If the Operator is not a public authority, the Operator acknowledges that the Council is subject to the requirements of the FOIA and will assist and co-operate with the Council to enable the Council to comply with its disclosure obligations under the FOIA. Accordingly the Operator agrees:


(a) the Agreement and any other recorded information held by the Operator on the Council’s behalf for the purposes of the Contract are subject to the obligations and commitments of the Council under the FOIA;


(b) that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA is a decision solely for the Council;


(c) that if the Operator receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Council) and will promptly (and in any event within 2 working days) transfer the request to the Council;


(d) that the Council, acting in accordance with the codes of practice issued and revised from time to time under both section 45 of the FOIA, and regulation 16 of the Environmental Information Regulations 2004, may disclose information concerning the Operator and the Agreement and any related documentation including any relevant Deeds of Variation either without consulting with the Operator, or following consultation with the Operator and having taken its views into account; and


(e) to assist the Council in responding to a request for information, by processing information or environmental information (as the same are defined in the FOIA) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of the FOIA, and providing copies of all information requested by an authority within 5 working days of such request and without charge.


24.11 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of the Agreement and any related Deeds of Variation is not Confidential Information.


24.12 Notwithstanding any other provision of the Agreement, the Operator hereby consents to the publication of any Deeds of Variation and the Agreement in their entirety including from time to time any agreed changes subject to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA.


24.13 In preparing a copy of the Agreement or any Deed of Variation for publication pursuant to Condition 24.12 the Council may consult with the Operator to inform its decision making regarding any redactions but the final decision in relation to the redaction of information shall be at the Council’s absolute discretion.


24.14 The Operator shall assist and co-operate with the Council to enable the 
Council to publish the Agreement and any relevant documentation including Deeds of Variation.


24.15 In order to comply with the Government’s policy on transparency in the areas of agreements and procurement the Council will be disclosing information on its website in relation to expenditure over £500 (five hundred pounds) in relation to the Agreement.  The information will include the Operator’s name and the charges paid. The Parties acknowledge that this information is not Confidential Information or commercially sensitive information.


24.16 The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing Party indemnified against Losses and Indirect Losses suffered or incurred by the Disclosing Party as a result of any breach of this Condition.


24.17 The Parties acknowledge that damages would not be an adequate remedy for any breach of this Condition 24 by the Receiving Party, and in addition to any 
right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this Condition.  This Condition shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.


24.18 The Operator shall be responsible for any costs associated with compliance 
with the provisions of this Condition.

24.19 The Operator shall comply with any requirements (including compliance with any appropriate information assurance scheme and the Computer Misuse Act 1990) in relation to its security policies, procedures and control of Confidential Information, Personal Data and Sensitive Personal Data. 


24.20 The Operator’s compliance with this Condition shall be monitored as part of the 


         contract monitoring process.

25. 
Statutory Obligations

25.1 
The Operator shall at all times comply with the requirements of:


25.1.1
the Health and Safety at Work Act 1974, the Management of Health and Safety at Work Regulations 1992 and all other statutory and regulatory requirements and the Council’s policies and procedures relating to health and safety copies of which are available on request.


25.1.2
the Equality Act 2010 and all other relevant related statutory and regulatory requirements and the Council’s policies and procedures, copies of which are available on request, relating to equal opportunities and shall not treat any person or group of people less favourably than another on the grounds of race, colour, religion, belief, ethnicity, gender, age, disability, nationality, marital status or sexual orientation; and


25.1.3
all statutory and European and domestic statutory and regulatory requirements where relevant to the provision by the Operator of the Services and to be observed and performed in connection with this Contract  including any obligations binding upon the Council


and shall indemnify the Council against all actions, claims, demands, proceedings, damages, costs,  charges and 
expenses whatsoever and howsoever arising in respect of any breach by the Operator of this Condition 25.


25.2
The Operator shall take all reasonable steps to prevent fraud by employees and the Operator (including its shareholders, members, directors) in connection with the receipt of monies from the Council. The Operator shall notify the Council immediately if it has reason to suspect that any fraud has occurred or is likely to occur.


26. 
GRATUITIES 



The Operator shall not, whether itself, or by any person employed by it to provide 

the 
Services, solicit or accept any gratuity or any other reward, tip or any other form of money taking, collection or charge for any part of the Services other than charges properly approved by the Council in accordance with the provisions of this Contract. 

27.
PREVENTION OF BRIBERY 

27.1
The Operator warrants and undertakes to the Council that it:


27.1.1
 will comply with applicable laws, regulations, codes and sanctions relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010;


27.1.2
 will comply with the Council’s anti-bribery policy as may be amended from time to time, a copy of which will be provided to the Operator on written request;


27.1.3
 will procure that any person who performs or has performed services for or on its behalf (“Associated Person”) in connection with this Contract  complies with this Condition 27;

27.1.4
 will not enter into any Contract  with any Associated Person in connection with this Contract , unless such Contract  contains undertakings on the same terms as contained in this Condition 27;

27.1.5
 has and will maintain in place effective accounting procedures and internal controls necessary to record all expenditure in connection with the Contract ;


27.1.6
 at the reasonable request of the Council,  will confirm in writing that it has complied with its undertakings under Conditions 27.1.1 – 30.1.5 and will provide any information reasonably requested by the Council in support of such compliance;


27.1.7
 shall notify the Council as soon as practicable of any breach of any of the undertakings contained within this Condition of which it becomes aware.


28.
ASSIGNMENT AND SUBCONTRACTING  


28.1
The Council shall be entitled to assign the benefit of this Contract or any part 
thereof and shall give written notice of any assignment to the Operator.


28.2
Subject to Condition 28.3 below, the Operator shall not:

28.1.1
assign this Contract  or any part thereof or the benefit or advantage of this Contract  of any part thereof;

28.1.2 
sub-contract the provision of the Services or any part thereof to any person without the previous written consent of the Council, which consent shall be at the absolute discretion of the Council and if given shall not relieve the Operator from any liability or obligation under this Contract  and the Operator shall be responsible for the acts, defaults or negligence of any sub-contractor or sub-contractor’s agents or employees in all respects as if they were the acts, defaults or negligence of the Operator or the Operator’s agents, or employees.

28.3
In the case of an emergency, the Operator may hire in a vehicle and/or driver and/or passenger assistant in order to ensure the provision of the Service, and shall inform the Council of this action as soon as is reasonably practicable.  Any Hiring in arrangement must not be for longer than 24 hours without the written agreement of the Council.


28.4
Any Vehicle hired in under the above provision must comply with all Conditions, including any vehicle requirements set out in the Specification. All personnel must be qualified as per Condition 14.

28.5
Operators must inform the Council if they are considering selling or transferring their business.  An Operator must not assume that any Contracts can be transferred automatically with the sale of the business.  The Council must agree to the transfer of the Contracts before the seller can confirm their inclusion with the business being sold.


29.
SERVICE PERFORMANCE

29.1
Notwithstanding any of the other provisions of this Contract, the Council may issue a formal Warning or claim Low Performance Damages if the Operator fails to comply with the provisions of this Contract.

29.2
The Council regards the quality of service as very important, and the Operator must take all reasonable steps to ensure that, as well as operating all the specified journeys, the service is provided to the required quality.  From time to time the Council will without notice, monitor the service, and will also investigate complaints received from passengers.


29.3
The Council recognises that unreliability can be caused by circumstances beyond the control of the Operator; however, failures to comply with these Conditions and/or meet the Specification which in the opinion of the Council could reasonably have been foreseen action may be taken as described below.  


Warnings

29.4
If the Council is satisfied that the Operator has failed to meet the required standards set out in the KPI’s or breached a Condition of this Contract, it may issue a formal Warning.  


29.5
A Low Performance Damages points system is operated which will trigger the issue of a formal Warning:-



(i) if a total of 100 points is accrued by the Operator in any period of two months, or 



(ii) a total of 200 points is accrued in any period of six months.


Points will not be counted towards more than one Warning.


29.6
If a total of three formal Warning letters within a 12 month period or four Warnings during the whole period of the Contract are served upon the Operator, the Council may terminate the Contract immediately and the provisions of Condition 33.4.1 shall apply

29.7
If an Operator wishes to appeal against the issue of a formal Warning, he must do so in writing to the Council within 14 days of receipt of the Warning.  Such appeals should detail the reasons for the appeal, and will be considered by the appropriate officers of the Council, taking into account all relevant circumstances.  The final decision of such an appeal shall be at the absolute discretion of the Council.

Key Performance Indicators and Low Performance Damages 


29.8
If the Council considers that a Warning is not appropriate and without prejudice to any other right or remedy available to the Council, if the Services measured against the KPI’s falls below the applicable standard then the Council may notify the Operator that Low Performance Damages are payable.  The Operator shall pay the Low Performance Damages to the Council within 14 days of any demand for payment.

29.9
If an Operator wishes to appeal against a demand for Low Performance Damages in accordance with Condition 29.8 above, he must do so in writing to the Council within 14 days of receipt of the demand for payment.  Such appeals should detail the reasons for the appeal, and will be considered by the appropriate officers of the Council, taking into account all relevant circumstances.  The final decision of such an appeal shall be at the absolute discretion of the Council.


29.10
The scale of Key Performance Indicators and Low Performance Damages are shown in the table below. Low Performance Damages indicating a percentage apply to Local School Bus Services the cost being the percentage of the daily rate payable.  Costs of a fixed sum apply to Local Bus Services.


29.11
In agreeing to abide by these Conditions of Contract, the Operator accepts that the costs of Low Performance Damages set out in the table represent a genuine pre-estimate of the Council’s loss and may be charged to the Operator as appropriate.

29.1.12 Scale of Key Performance Indicators and Low Performance Damages

		

		Nature of failure

		Points

		Notes

		Maximum Performance costs for failure to meet the Standard



		

		

		

		

		Contract 

		Service



		A

		Failure to operate journey  or no replacement vehicle provided within 30 minutes

		50

		Necessitating Council to effect alternative provision

		50% plus cost incurred



		£50 plus cost incurred



		B

		Failure to operate both School journeys

		100

		Necessitating Council to effect alternative provision

		100% plus cost incurred

		£100 plus cost incurred



		C

		Failure to display current and correct  Operator Licence 

		50

		DVSA alerted

		

		



		D

		Use of smaller vehicle than Contracted resulting in overcrowding 

		50

		Necessitating Council to effect alternative provision

		50% plus cost incurred

		£50 plus cost incurred



		E

		Use of vehicle that fails to meet  Vehicle Specification 

		50

		

		50%

		£50



		F

		Use of unauthorised Driver or Passenger Assistant 

		

		i.e. No DBS check

		Contract  terminated 



		G

		Failure to carry Passenger Assistant as required 

		

		Special Needs or Social Care Contract 

		Contract  terminated 



		H

		Failure to use required safety equipment. 

		

		Special Needs or Social Care Contract 

		Contract  terminated 



		I

		Driver or Assistant smoking during Contract  

		50

		

		50%

		£50



		J

		Failure to observe bus stop/pick up point 

		50

		

		50% plus costs incurred

		£50 plus cost incurred





		K

		Failure to display statutory school bus signs  

		50

		

		

		



		L

		Failure to display correct route information (i.e. local bus destination blinds/screens or school contract identification board)

		50

		

		

		



		M

		Failure to report Lost Mileage within the specified time 

		25

		Applied to all contracts held

		

		



		N

		Failure to respond to complaint or report

		25

		Applied to all contracts held

		

		



		O

		Failure to submit financial data as required

		25

		Applied to all contracts held

		

		



		P

		Failure to provide patronage data

		25

		Applied to all contracts held

		

		





30.
TERMINATION


30.1
The Council at its sole discretion may terminate this Contract at any time by 
giving three (3) months prior written notice to the Operator.


30.2
The Operator acknowledges that the Council has relied on the information provided by the Operator as contained in the Tender Documents and representations submitted to the Council prior to its acceptance and prior to the Council entering into this Contract  and if any material misrepresentation is contained therein such act or omission shall constitute a breach of Condition which entitles the Council to treat itself as discharged from further liability under this Contract  and able to recover from the Operator the amount of any loss resulting therefrom.


30.3
If the Operator is found to have offered, or given, or agreed to give to any person any gift, or consideration of any kind as an inducement or reward for doing, or forbearing to do, or having done or forborne to do any action in relation to the obtaining of this Contract , or any other Contract   with the Council, or for showing or forbearing to show favour, or disfavour, to any person in relation to this Contract , or any other Contract   with the Council, or if the like acts shall have been done by any person employed by the Operator, or acting on the Operator’s behalf (whether with or without the knowledge of the Operator), or if in relation to this Contract , or any other Contract   with the Council, the Operator or any other person employed by the Operator, or acting on the Operator’s behalf, shall have committed any offence under the Bribery Act 2010 or shall have given any fee or reward to any member or officer of the Council, the receipt of which is an offence under section 117 (2) Local Government Act, 1972, then any such act shall constitute a breach of Condition which entitles the Council to treat itself as discharged from further liability under this Contract  and to recover from the Operator the full amount of any loss resulting thereto.


30.4
If the Operator or (as appropriate) the Operator’s partners, directors, or members of a limited liability partnership;


33.4.1


commits a breach of any of its obligations under this Contract;


30.4.2
changes its composition or staffing in a way which in the reasonable opinion of the Council seriously affects the ability of the Operator to discharge its obligations under this Contract  to the Contract  Standard;


30.4.3


is convicted of an offence involving dishonesty;


30.4.4


is deemed by the Council’s Representative, whose opinion shall be final 

and binding,  to have made any false representations;


30.4.5
experiences, in the opinion of the Council's Representative, an irreconcilable conflict of interest between 
the interests of the Council and any other client of the Operator;


30.4.6
becomes bankrupt, or makes a composition or arrangement with its creditors, or has a proposal, in respect of its company for a voluntary arrangement for a composition of debts, or scheme or arrangement approved in accordance with the accordance with the Insolvency Act 1986;

30.4.7  
has an application made under the Insolvency Act 1986 to the Court for the appointment of an administrator or an administrative receiver;


30.4.8

has a winding-up order made, or (except for the purpose of 
amalgamation or reconstruction) a resolution for voluntary winding-up 
passed;


30.4.9

has a provisional liquidator, receiver, or manager of its business or 
undertaking duly appointed;


30.4.10 
has an administrator or administrative receiver, as defined in the
Insolvency Act 1986, appointed;


30.4.11
ceases or threatens to cease to carry on business; 


then any such event shall constitute a breach of this Contract  which entitles the


Council to treat itself discharged from further libiality under this Contract  and to 


recover from the Operator the amount of loss resulting therefrom.


30.5
If the Council elects to terminate this Contract pursuant to Conditions 30.2, 30.3 or 30.4 the Council shall:

30.5.1

cease to be under any obligation to make further payment;


30.5.2
be entitled to require the Operator forthwith to return files, documents or ther items belonging to the Council and any other resources licensed, loaned, or hired, to the Operator and should the Operator fail to return these, to enter onto any site of the Operator and repossess all such files, documents, or other items.  The Council shall have full and unfettered licence over all drawings, details, descriptive schedules and other doucments for use in connection with the provision of the Services;

30.5.3
be entitled to deduct from any sum or sums which would but for Condition 30.5.1 have been due from the Council to the Operator under this Contract or any other Contract or be entitled to recover the same from the Operator as a debt, any loss or damage to the Council resulting from or arising out of the termination of this Contract. Such loss or damage shall include the reasonable cost to the Council of the time spent by its 
officers in terminating this Contract and in making alternative arrangements for the provision of the Services or any part thereof;


30.5.4 
be entitled to employ and pay other persons to provide and complete the 
provision of the Services or part thereof and to use the Operator’s files, 
documents, materials, equipment, vehicles or other goods for the 
purposes thereof;


30.5.5
when the total costs, loss and/or damage suffered by the Council resulting from or arising out of the termination of this Contract have been calculated and after taking into account any deduction made or to be made by the Council from any sum or sums which would have been due to the Operator, be entitled to any balance shown as due to the Council which shall be recoverable as a debt.


30.6
The rights of the Council under this Condition are in addition to and without prejudice to any other rights the Council may have whether against the Operator directly or pursuant to any guarantee or bond. 


31.
AUDIT AND INSPECTION


31.1
The Operator shall at all times during this Contract and for a period of six (6) years thereafter:


31.1.1
keep secure and give or make available for inspection by the Council


its internal auditors, the Local Government Ombudsman and the District Auditor all original and copy records, documents, information, statements and papers which may be acquired or produced by the Operator or by any permitted sub Operator in the performance of this Contract. In default of compliance, the Council may recover possession of such materials and the Operator grants a licence to the Council or its appointed agents to enter for that purpose any premises of the Operator or its permitted sub-contractors where any such materials may be held, and


31.1.2
co‑operate fully with any investigations at its own expense and make such explanations to the Council, its internal auditors, the Ombudsman and the District Auditor as may be necessary for them to be satisfied that the terms and Conditions of this Contract, the Council’s Contract Procedural Rules, Financial Regulations and all statutory and regulatory provisions relating to this Contract are being and have been complied with.


31.2
The Operator shall at all times allow the Council’s Representative, professional advisors and such other persons as from time to time nominated by the Council’s Representative if relevant, access to: 


31.2.1

any work places of the Operator for the purpose of inspecting work 
being 
performed pursuant to this Contract;


31.2.2

any work places of the Operator for the purpose of inspecting and 
taking 
copies of records and documents in the possession, custody or 
control of the Operator in connection with this Contract;


31.2.3
any Vehicles for the purposes of inspecting work being performed pursuant to this Contract ;



31.2.4

any personnel or agent of the Operator for the purpose of interviewing 
such persons in connection with this Contract ;


31.2.5
any report required by any statutory enactment or regulation or a copy thereof shall be supplied by Operator if requested to do so in writing by the Council.


31.3
The Operator must allow any authorised representative of the Council to board a Vehicle without notice, and travel without charge on production of agreed authorisation, for the purpose of passenger survey, Vehicle or ticket inspection, and to observe and record any information relevant to the performance of the Contract.  Such representatives will have the powers of an Inspector under the PSV Conduct Regulations, and the Operator must ensure that all drivers and other staff co-operate with such representatives in the execution of their duties.

31.4
Within 10 Business Days of the Council’s reasonable request, the Operator shall send the Council a verified copy of the results of any audit, evaluation, inspection, investigation or research in relation to the Services, or services of a similar nature to the Services delivered by the Operator, to which the Operator has access and which it can disclose in accordance with the law.


31.5
The Council shall use its reasonable endeavours to ensure that the conduct of any audit does not unreasonably disrupt the Operator or delay the provision of the Services.


31.6
During any audit undertaken under Condition 31.1 or 31.2, the Operator shall provide the Council with all reasonable co-operation and assistance in relation to that audit, including:

31.6.1 
all reasonable information requested within the scope of the audit;


31.6.2  
reasonable access to the  Operator’s Premises; and


31.6.3 
access to the staff.


32.
INDEMNITY AND INSURANCE


32.1
The Operator shall indemnify and keep indemnified the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever and howsoever arising in respect of, or in any way arising out of, the provision of the Services, in relation to the injury to, or death of, any person, and the loss of, or damage to, any property including property belonging to the Council except and to the extent that it may arise out of the act, default or negligence of the Council, its employees or agents not being the Operator or its personnel.


32.2
Without prejudice to its obligations under this Condition, the Operator shall effect and maintain with reputable insurers such policy or policies of insurance as may be necessary to cover the Operators obligations and liabilities under this Condition, including but not limited to: 


32.2.1
public liability insurance with a limit of liability of not less than £10 million; and


32.2.2 employers liability insurance with a limit if liability of not less than £10 million




for any one occurrence or series of occurrences arising out of any one event.


32.3 
The Operator shall supply to the Council forthwith any relevant policy or a certificate from its insurers or brokers confirming that the Operator’s insurance policies comply with Condition 32.2 and the Operator shall supply to the Council on request copies of all insurance policies, cover notes, premium receipts and other documents necessary to establish compliance with Condition 32.2.

32.4
If the Operator fails to take out and maintain the insurance required under Conditions 32.1 and 32.2 then the Council itself may insure against any risk in respect of which the failure shall have occurred and a sum or sums equivalent to the amount paid or payable by the Council in respect of premiums therefore may be deducted by the Council from any monies due or to become due to the Operator under this Contract  or such amount may be recoverable by the Council from the Operator as a debt.


32.5
The Operator shall procure that any sub-contractors of the Operator maintain like insurance cover to that required to be maintained by the Operator under this Contract and any such other insurance cover as may from time to time be reasonably required by the Council. 

33.
COMPLAINTS

33.1
The Operator shall provide the Council with all written comments, suggestions or complaints received about or in connection with the Service or its performance, together with any reply given within seven days  


33.2
Any complaints that the Council receives will be passed to the Operator for comments before any action is considered under Condition 33.  The Operator must respond to such complaint within seven days, or such other period as may be agreed by the Council, failing which action may be taken by the Council on the face value of the complaint.  Failure to respond to complaints will be treated as a breach of these Conditions.

33.3
The Operator is required to give all reasonable assistance to the Council in the investigation of any complaint, and to comply with any direction given by the Council to ensure compliance with the terms of this Contract.

34.     DISPUTE RESOLUTION

34.1
Any disputes or differences arising between the Parties in respect of the construction or effect of this Contract, or the rights, duties and liabilities of the Parties hereinunder, or any matter or event connected with or arising out of this Contract shall be resolved by the Parties negotiating in good faith.  


34.2
In the absence of resolution in accordance with Condition 34.1 above the dispute may be referred by this Contract of both Parties to a single mediator to be appointed in accordance with the mediation procedures of the Centre for Effective Dispute Resolution (CEDR) Model Mediation procedure 2001 or such later edition as may be in force from time to time or such other organisation which provides mediation services.  The mediator shall be agreed upon by the Parties.


34.3
All costs of mediation shall be borne equally by the Parties unless otherwise directed by the mediator.


34.4
The submission of either Party to Condition 34.1 above shall not limit their right to commence any proceedings in any court of competent jurisdiction in England and Wales.

35.
AGENCY

35.1
Neither the Operator nor the Operator’s personnel shall in any circumstances hold themselves out:


35.1.1
as being the servant or agent of the Council otherwise than in circumstances expressly permitted by this Contract ;


35.1.2
as being authorised to enter into any Contract  on behalf of the Council or in any other way to bind the Council to the performance, variation, release or discharge of any obligation otherwise than in circumstances expressly or implicitly permitted by this Contract .


35.1.3
as having the power to make, vary, discharge or waive any bylaw or regulation of any kind.


36.
RECOVERY OF SUMS DUE TO THE COUNCIL


Whenever under this Contract any sum of money shall be recoverable from or payable by the Operator to the Council the same may be deducted from any sum then due or which at any time thereafter may become due to the Operator under this Contract or any other Contract between the Parties.


37. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999


Any rights of any person who is not a party to this Contract  to enforce the terms of 
this Contract  pursuant to the Contract s (Rights of Third Parties) Act 1999 are 
excluded.

38.
FORCE MAJEURE 


38.1
Either Party reserves the right to defer the date of delivery or payment or cancel the Contract  or reduce the provision of the Services if it is prevented from or delayed in the carrying on of its business due to circumstances beyond the reasonable control of the Council including, without limitation, acts of God, governmental actions, war or national emergency, acts of terrorism, protests, riot, fire, explosion, flood, epidemic, lockouts, strikes or other labour disputes (whether or not relating to either party’s workforce) or restraints or delays affecting carriers or inability or delay in obtaining supplies or adequate or suitable materials.


38.2
If the performance of a Party’s obligations under this Contract  is in the opinion of that Party likely to be hindered, delayed or affected by a reason falling within Condition 38.1 the Party so affected shall promptly notify the other Party in writing of that fact. If such circumstances continue for a continuous period of more than 6 months, either Party may terminate this Contract by written notice to the other Party.

39.
TUPE


39.1.
The Operator acknowledges that the Council has made no assurance about the effect of TUPE and has formed its own view on whether TUPE applies before executing this Contract. The Operator agrees that the Contract Price shall not be varied on the grounds that TUPE does or does not apply, irrespective of the belief of the Council or the Operator prior to the execution of this Contract. 

39.2
The Operator shall provide pension rights to Transferring Employees that are the same as or are broadly comparable to or better than those the Transferring Employees had prior to any transfer affected by the award of this Contract. The Operator, if applicable, shall consider seeking admitted body status with the Local Government Pension Scheme or applying to NHS Pensions for permission to employ people on a NHS Pension Scheme for those Transferring Employees that are members of such a scheme. 


39.3
No compensation or remuneration shall be payable by the Council, where the nature, extent, effect or character of any obligations acquired by the  Operator under this Contract  as a result of the effects of TUPE may be different from that envisaged. 


39.4
The Council does not accept any responsibility for and gives no warranty in respect of the TUPE information which has been supplied to the Operator by the Council. 


39.5
Where the Council has notified the Operator that it intends to tender or retender any of the Services, the Operator shall on written request of the Council and in any event within 20 Business Days of that request (unless otherwise agreed in writing), provide the Council with all reasonably requested information on the staff engaged in the provision of the relevant Services to be tendered or retendered that may be subject to TUPE.


39.6
The Operator shall not in anticipation of the termination of this Contract change the identity of any of the employees engaged in providing the Services, increase or decrease the number of employees or vary any of the terms and Conditions on which they are employed unless otherwise agreed in writing by the Council and shall indemnify and hold harmless the Council from and against any breach of this Condition.

39.7
The Operator agrees to ensure that at no time during the term of this Contract will any employees be wholly or exclusively employed in the provision of the Services and furthermore it will not structure its work force in such a way that TUPE may become applicable on termination of this Contract and for the avoidance of doubt this Condition 39.7 will survive termination of this Contract.

39.8
The Operator shall indemnify and keep indemnified the Council and any Successor Operator against any losses incurred by the Council and/or the Successor Operator in connection with any claim or demand by and transferring employee under TUPE.

39.9
The  Operator shall, unless otherwise agreed by the Parties in writing, maintain a Business Continuity Plan and shall notify the Council as soon as reasonably practicable of its activation and in any event no later than 5 Business Days from the date of such activation.

40.

LEGAL PROCEEDINGS


40.1


The Operator shall notify the Council’s Representative immediately upon becoming aware of any accident, damage, or breach of any statutory provision relating in any way to the provision of or connected with the Services.


40.2

If requested to do so by the Council’s Representative and at its own expense, the Operator shall provide the Council’s Representative with any relevant information in connection with any litigation, arbitration or other dispute in which the Council may become involved or any relevant disciplinary hearing internal to the Council and shall give evidence in such inquiries or proceedings or hearings, arising out of the provision of the Services.


40.3
The Operator shall at is own expense fully assist the Local Government Ombudsman, the Audit Commission, the District Auditor, the Council’s Internal Auditor, the Council’s Monitoring Officer and any other body or person as may be specified by the Council’s Representative with any investigations, enquiries or complaints relating to allegations of maladministration or other irregularities or improprieties in connection either directly or indirectly with the Contract  such assistance to include the prompt disclosure to such body or person as aforesaid of all relevant information and documentation.


40.4
Should any part of the Services involve the Operator in performing duties or exercising powers under some other Contract  it shall upon becoming aware of anything which is likely to give rise to arbitration or litigation under that other Contract  forthwith notify the Council’s Representative of any such matter together with such particulars as are available.


41. 
ENTIRE CONTRACT  



This Contract contains the whole Contract between the Parties and supersedes all prior Contract s, arrangements and undertakings between the Parties and constitutes the entire Contract between the Parties. The Parties confirm that they have not entered into this Contract on the basis of any representation that is not expressly incorporated into this Contract.

42. 
NOTICES  


Any demand, notice, or other communication required to be given hereunder shall be sufficiently served if served personally on the addressee, or if sent by prepaid first class 
recorded delivery post or facsimile transmission to the registered office or last known 
address of the Party to be served therewith and if so sent shall, subject to proof to the 
contrary, be deemed to have been received by the addressee on the second business 
day after the date of posting or on successful transmission, as the case may be.

43.
SEVERANCE



If any provision of this Contract is prohibited by law or judged by a court to be unlawful, void or unenforceable, the provision shall, to the extent required, be severed from this Contract and rendered ineffective as far as possible without modifying the remaining provisions of this Contract, and shall not in any way affect any other circumstances of or the validity or enforcement of this Contract.

44.
WAIVER


Failure by either Party at any time to enforce the provisions of this Contract or to require performance by the other Party of any of the provisions of this Contract shall not be 
construed as a waiver of or as creating an estoppel in connection with any such 
provision and shall not affect the validity of this Contract or any part thereof or the 
right of either Party to enforce any provision in accordance with its terms.

45. 
GOVERNING LAW & JURISDICTION


This Contract shall in all respects be construed and interpreted in accordance with the 
laws of England and Wales and the English courts shall have exclusive jurisdiction to settle any disputes which may arise between the Parties out of or in connection with this Contract.

IN WITNESS whereof this Contract has been signed by the Parties hereto and is intended to be and is hereby delivered on the day and year first above written.


SIGNED on behalf of 

)


THE CORNWALL COUNCIL
)


……………………………………………………….…


Authorised Officer


SIGNED on behalf of

)


[INSERT OPERATORS NAME]
)


………………………………………………………………


Director


Witnessed by …………………………………………


Name ………………………………………..………....


Address …………………………………………..…....    


Occupation …………………………………...……….


SCHEDULE 1


Council/Operator Representatives


Council:
Name: 
[NAME]




[JOB TITLE]


Address: 
Cornwall Council



[INSERT DEPARTMENT DETAILS]




County Hall




Truro, TR1 3AY


Email: 

[EMAIL]


Telephone: 
[PHONE NUMBER]


Operator:
Name: 
[NAME] 


Address: 
[INSERT ADDRESS TO BE USED FOR  CONTACT PURPOSES]


Email: 

 [EMAIL]


Telephone: 
 [CONTACT NUMBER/S]


Appendix 1
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DATED


                                                     2016

CONTRACT  


BETWEEN


THE CORNWALL COUNCIL 


and


 [NAME OF OPERATOR]


_______________________________________________


FOR THE PROVISION OF LOCAL BUS SERVICES

_______________________________________________

Ref: 38797/FS

THIS CONTRACT is made on      
day of


                                    2016

BETWEEN:


(1)  THE CORNWALL COUNCIL of New County Hall, Treyew Road, Truro, Cornwall TR1 3AY ('the Council'); and


(2)  [INSERT NAME OF OPERATOR] (Company No.[NUMBER]) whose registered address is [INSERT REGISTERED OFFICE ADDRESS] ('the Operator')


each a ‘Party’ and together the ‘Parties’


WHEREAS


(A)  The Council sought the Services of multiple operators for the provision of a number of  Bus Services across Cornwall. 


(B) Following a tender exercise the Operator has successfully tendered for and is willing to provide the Services in accordance with the Conditions of this Contract.

(C)
Provided the Operator complies with the provisions of this Contract to the satisfaction of the Council, the Council shall make to the Operator the payments provided for in this Contract.


IT IS AGREED as follows:


1.  DEFINITIONS AND INTERPRETATION


In this Contract , unless the context otherwise requires, the following expressions have the following meanings: ‘Appendix’
means any of the appendices attached hereto

‘Commencement Date’
means [insert commencement date of contract]




'Confidential Information'
means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all Personal Data and Sensitive Personal Data within the meaning of the DPA.  Confidential Information shall not include information which:


(i)
was public knowledge at the time of disclosure (otherwise than by breach of Condition 24.2);

(ii)
was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 


(iii)
is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or


(iv)
is independently developed without access to the Confidential Information.


‘Conditions’


means the terms and Conditions as set out in this Contract;

‘Contract ’
means this Contract  entered into between the Council and the Operator embodying these Conditions  and the schedules and appendices attached hereto;

‘Contract Documents’
means the documents comprising this Contract  and the Tender Documents;

‘Contract Period’ 

means the period ascertained in accordance with Condition 2;

‘Contract Price’
means the price payable to the Operator by the Council under this Contract  as set out in the Pricing Document at Appendix 2;


‘Contract  Standard’ 
means such standard as complies in each and every respect with all relevant provisions of this Contract  and where to the extent that no criteria are stated in this Contract  such standard as is to the entire satisfaction of the Council’s Representative;


‘Council’s Representative’
means the person nominated by the Council as set out in Schedule 1 and appointed pursuant to Condition 16;

‘Data Processor’
has the meaning set out in the DPA;


‘Data Protection Legislation’ 
means the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2426/2003) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.


‘Data Subject’ 
has the meaning set out in the DPA;


‘DPA’ 
means the Data Protection Act 1998 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.  

‘FOIA’
means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Authority or relevant government department in relation to such legislation and the Environmental Information Regulations 2004;


‘Hiring in’
is an action by the Operator involving the hiring of a vehicle from a third party which is then used by the Operator to provide the Services;

‘Intellectual Property 
means patents, utility models, rights to Inventions, copyright Rights’



and neighbouring and related rights, moral rights, trade marks 

and service marks, business names and domain names, rights in get-up and trade dress, goodwill and the right to sue for passing off or unfair competition, rights in designs, rights in computer software, database rights, rights to use and protect the confidentiality of, confidential information (including know-how and trade secrets) and all other intellectual property rights, in each case whether registered or unregistered and including all applications and rights to apply for and be granted, renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world.  

‘Key Performance 

means the performance indicators set out in Condition 29;

Indicators’

‘Local Bus Services’

means the provision of a Local Bus Service as defined in 

Section 2 of the Transport Act 1985 provided by the Operator as set out in the Specification;

 ‘Lost Mileage’


means non operation of scheduled bus journeys;

‘Low Performance

means the costs that the Council may charge in accordance Damages’


with Condition 29; 

‘Minimum Cost Contract’
means a Local Bus Service on which all the revenue taken 

during the operation of the service is credited to the Council and whether the transport provisions falls within this definition shall be stated in the Specification;

‘Minimum Subsidy
 
means a Local Bus Service on which all the revenue taken Contract’


during the operation of the service is retained by the Operator 

and whether the transport provision falls within this definition 

shall be stated;


‘Personal Data’
means data which relates to a living individual who can be identified from that data or from that data and other information which are in the possession of or are likely to come into the possession of either Party.  They include, without limitation, expressions of opinion or intentions in respect of such a living individual;


 ‘Pricing Document’

means the document attached at Appendix 2;

 ‘Schedule’


means any of the schedules attached hereto;

 ‘Sensitive Personal Data’
means Personal Data consisting of information as to the racial 

or ethnic origin, the political beliefs, religious or similar beliefs, trade union membership, details of physical or mental health, sexual life and alleged commissions of crimes or criminal record of the data subject;


 ‘Services'


means the services to be performed by the Operator under this 

Contract and shall include Local Bus Services and as set out in 

the Specification;


‘Specification’ 
means the document(s) attached to this Contract at Appendix 1;


 ‘Operator’s Representative’ means the person who is nominated to represent
 the Operator as set out in Schedule 1 and appointed pursuant to Condition 15;

 ‘Regulated Activity’

means a regulated activity as defined in the Safeguarding 

Vulnerable Groups Act 2006 as amended by the Protection of 

Freedoms Act 2012;

 ‘Tender Documents’ 

means all the introduction, the Invitation to Tender, the Specification, the information provided (including the schedule of prices) and the Tender Submission.


 ‘Tender Submission’
         means the proposal submitted by the Operator in respect of the 




                  tender process and attached to this Contract at Appendix 3 which 




                  specifies the Services to be undertaken and the sums payable for 

                                     the Services;

‘Termination Date’
     means date of Contract being terminated due to reasons given in 

                                     Condition 30.


’Traveline South 
    
means Travel Information delivered by South West Passenger 

West Service’    
    
Transport Information Limited (SWPTI), a partnership of 





transport operators and local authorities formed to provide 






impartial and comprehensive information about public transport;

‘TUPE’



means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246), as amended.

 ‘Vehicle’
         

means the vehicles used by the Operator to deliver the 







Services.

 ‘Warning’
          
      means a warning issued by the Council to the Operator in accordance with the provisions of Condition 29.

1.2
The headings in this Contract are inserted for convenience only and shall not affect its interpretation. 


1.3
Where appropriate words denoting the singular only shall include the plural and vice 
versa.


1.4
The masculine shall include the feminine and the neuter and vice versa.


1.5
A reference to a person shall include a reference to any individual, Council or other legal entity.


1.6
Reference to any Act of Parliament or any Order, Regulation, Statutory Instrument, Directive or the like shall be deemed to include a reference to any amendment or re-enactment thereof. 


1.7
The Schedules and Appendices to this Contract form part of and shall be deemed to be incorporated in this Contract.

1.8
In the event of any conflict between the provision of this Contract and the provision of the Schedules or Appendices hereto the provisions of this Contract shall prevail.


2.
CONTRACT PERIOD

2.1
This Contract  shall take effect on the Commencement Date.


2.2
This Contract shall expire automatically on the Termination Date, unless it is extended or terminated earlier in accordance with the provisions of this Contract or alternatively it is extended in accordance with 2.3.


2.3
The Parties shall have the right (but shall not be obliged) to extend the term of this Contract by a period of up to 12 months (the Extension Period) if it is deemed viable and mutually acceptable to the Parties to do so.  If either Party wishes to extend this Contract it shall give the other Party at least 3 months written notice of such intention before the Expiry Date set out in Condition 2.2.

2.4
If the Council gives notice under 2.3 then the Expiry Date shall be extended by the period set out in that notice.

3.
FORM OF CONTRACT 

3.1
The Operator shall be deemed to have satisfied itself before submitting its Tender Documents as to the accuracy and sufficiency of the rates and prices stated in its Tender Documents which shall (except in so far as is otherwise provided in this Contract) cover all of the Operator's obligations under this Contract  and the Operator shall be deemed to have obtained for itself all necessary information as to risks, contingencies and any other circumstances which might reasonably influence or affect the Operator’s Tender.


3.2 Except as otherwise expressly provided, the Contract Documents are to be taken together as one Contract.  Should either Party become aware of any ambiguities or discrepancies in or between the Contract Documents, he shall immediately inform the other Party’s representative giving full details of the ambiguity or discrepancy.  Any such notified ambiguities or discrepancies or any ambiguities or discrepancies otherwise coming to the notice of either Party shall be resolved by the Parties. 


3.3 In the event of any inconsistency between the Conditions and any other provision in any of the other Contract Documents, the Conditions shall prevail.

3.4 Copyright in the Contract Documents shall vest so far as it lawfully can in the Council but the Operator may obtain or make at its own expense any further copies required for use by the Operator in the preparation of the tender or provision of the Services.

4.

OPERATOR’S OBLIGATIONS 


4.1
The Operator undertakes to the Council that:


4.1.1
it shall provide the Services to the Council for the duration of this Contract  and in accordance with the provisions of this Contract , the Specification and the Tender Documents;

4.1.2 it shall provide all other services reasonably required by the Council which are reasonably incidental to the Services in accordance with the terms of this Contract;

4.1.3
it shall make no change to the Service without the prior written agreement of the Council except in an emergency;

4.1.4 it shall comply with all reasonable instructions given by the Council in relation to the Services;

4.1.5 it shall keep the Council fully informed and provide it with regular reports on all matters of interest to a prudent client, together with such information as the Council may reasonably require from time to time;

4.1.6 it will be responsible for all costs, fees, expenses and charges incurred in the provision of the Services;

4.1.7 the Services shall be provided at all times to the Contract  Standard.

4.2
The Operator shall maintain current and accurate records of all work undertaken in the provision of the Services.


4.3
The Operator shall inform the Council’s Representative promptly and confirm in writing if the Operator is unable to or fails to provide any part of the Service in accordance with this Contract. The provision of information under this Condition 4.3 shall not in any way release or excuse the Operator from any of its obligations under this Contract.

4.4
The Operator shall not advertise the fact that it is undertaking this Contract other than with the written consent of the Council.


4.5 The Operator shall as may be necessary or appropriate co‑operate, liaise with, and co‑ordinate its activities with those of any other contractor or sub-contractor employed directly or indirectly by the Council and shall provide the Services in harmony with and at no detriment to any other Services provided by or on behalf of or to the Council.  

4.6
Failure by the Operator to comply with the obligations under the Contract may result in the Council invoking the Low Performance Damages procedure, which may at the Council’s discretion lead to termination of the Contract or any part thereof or the imposition of Low Performance Damages in accordance with Condition 29.

4.7
If the Operator fails to provide the Service, the Council may, at its discretion and in addition to the other Conditions of this Contract, make any arrangements it sees fit to secure the operation of the whole or any part of the Service, until the Operator fully complies with the Specification.  Unless the Council is satisfied that the cause of such failure is wholly outside the control of the Operator, any additional costs incurred by the Council in securing such operation may be recovered from the Operator for a period not exceeding six months, or until the expiry or termination of the Contract  if earlier.


5.
OPERATOR’S LICENCES 


5.1
Contracts requiring PSV vehicles that carry 9 or more Passengers 


(i)
The Operator shall at its own cost have and keep in force a Public Service Vehicle (PSV) Operator’s Licence of the relevant classification, as required by Section 12 of the Public Passenger Vehicles Act 1981, or a Community Bus Permit issued under Sections 19 or 22 of the Transport Act 1985. The Operator shall produce the licence or permit for inspection when required to do so by the Council.  


(ii) The Contract shall be invalid and of no force or effect during any period that the Operator does not have a PSV Operator's Licence or Community Bus Permit, or if any such licence or permit previously granted has been revoked or suspended for any reason, or has had Conditions attached to it which prohibit or limit the operation of any Service.  

(iii) The Operator must notify the Council forthwith of any change or disciplinary action to its PSV Operator's Licence or Community Bus Permit imposed by the Traffic Commissioner or any substantial change to such licence or permit sought by the Operator and approved by the Traffic Commissioner.


5.2
The Operator must notify the Council within seven days of any Public Inquiry proceedings and consequent alteration, suspension or revocation of a Licence made by the authority issuing the Licence, whether for maintenance or other reasons.


5.3
If the Operator fails to comply with the provisions of this Condition 5, then such an event shall constitute a breach of this Contract which entitles the Council to exercise its rights pursuant to Conditions 29 and 30.

6.
VEHICLES

6.1
All Vehicles must be maintained in a fit and roadworthy Condition, comply with all relevant legislative requirements, and meet the requirements set out in the Specification.  


6.2
The Operator must:


(i)
ensure that any premises used for the purpose of maintaining Vehicles, whether Hired In, Sub-Contracted or otherwise, are suitable for the purpose, compliant with relevant local authority permissions and off the public highway.


(ii)
permit the Council to inspect such premises and vehicle maintenance records at any reasonable time.


(iii)
ensure that any maintenance Contract  with a third party provides that the Council may inspect the premises used in accordance with this Condition.


6.3
The Vehicle(s) used must not be of lesser seating capacity than that specified, unless agreed by the Council.  Standing capacity will not be taken into account.


6.4
Vehicle doors must allow entry and exit on the nearside of the vehicle, and no door in the rear face of the vehicle is acceptable other than as an emergency exit or where it forms the necessary access by ramp or lift for a wheelchair user.  All doors, and the area immediately outside, must be within the clear view of the driver.  


6.5
The Operator must ensure that all vehicles are in a clean Condition both internally and externally at the commencement of every day’s operation of the Service, and as far as practicable kept in a clean Condition at all times.  Vehicles must also have adequate heating and ventilation appropriate to the climatic Conditions.

6.6
Where the Vehicle has a capacity of 16 or fewer passengers, passengers must not be carried in sideways facing seats.   


6.7
Where the Vehicle has a capacity of 16 or fewer passengers, three-point seat belts must be fitted to all seats, supplied by a reputable manufacturer; seat belts, seat and mountings must have been tested to comply with the industry standard. 


6.8 
Smoking must be prohibited throughout all vehicles and appropriate notices displayed to this effect.


6.9
If a Vehicle has a defect which could affect the safety of passengers or other road users, the Operator must cease to use that Vehicle immediately and until the defect has been rectified, at the Operator’s expense, provide a suitable replacement.  The Council may at its discretion notify the authority licensing the Vehicle and/or the Department for Transport Driver & Vehicle Standards Agency (DVSA) of any defects found.


6.10
Reversing cameras must be fitted to all Vehicles at the Operator’s expense, where the Specification states that such is required.


6.11
On School Transport Contracts, Vehicles must display “School Bus” signs as prescribed by the Road Vehicles Lighting (Amendment) Regulations 1994.  The Operator must supply and fit the signs, and arrange that they are displayed only when the Vehicles are engaged in carrying schoolchildren.  Vehicles operating these Services may also display Hazard Warning Lights when stationary to allow schoolchildren to board or alight.

6.12
On Local Bus Services, the vehicle must be fitted with appropriate Disabled Persons Transport Advisory Committee (DiPTAC) compliant destination display equipment.


6.13
Operators of Vehicles must co-operate with any initiative instigated by the Council regarding the installation, operation and monitoring of CCTV systems.  Where the Operator is required to have CCTV installed on one or more Vehicles, a formal agreement must be signed.

6.14
All Vehicles used must have power-operated doors under the control of the driver, and within his clear view, on all passenger entrances and exits, other than emergency exits.  Any doorway, excluding the emergency exit, the foremost edge of which is more than one metre to the rear of the driver’s seat, must be fitted with an interlock device to prevent the opening of the doors except when stationary, and prevent the Vehicle from moving off with the doors open.  The driver must have a good view of and direct access to the passenger saloon(s).


6.15
Where the Vehicle has a maximum capacity of 16 or fewer passengers, a manual entrance/exit door adjacent to the driver, and to which he has direct and unobstructed access, will be acceptable.  Wheelchair-accessible Vehicles with a side or rear-mounted passenger lift or ramp may have a manually operated door at that entrance/exit, provided that there is a warning indicator in the driver’s cab to indicate when the door is open.


7.
REGISTRATION OF BUS SERVICES

7.1



(i)
The Operator must, at its own expense, register the Service appropriately in accordance with the Transport Act 1985, and shall supply a copy to the Council, together with a detailed timetable where this differs from the registration document.


(ii)
If the Operator is required by the Council to vary the registration during the period of the Contract, the cost of such variation will be met by the Council.  The Operator will be responsible for meeting the cost of any other variations, which must have the Council’s prior approval.


(iii)
The Council welcomes Electronic Bus Service Registrations (EBSR) where Operators wish to use this facility.


7.2
[If the Council so requests in writing, the Operator must register a Local School Bus Services as a Local Bus Service in accordance with the Transport Act 1985.  The cost of such registration will be met by the Council, and the Service will then be redefined as a Local School Bus Services].

8.
FARES, TICKETS, and PASSES

8.1
The Operator is required to ensure that drivers issue and/or check all tickets and passes, (or, where appropriate, check passengers against a list provided by the Council), to ensure, that only passengers with a valid authority to travel are carried, subject to Condition 8.2.

8.2
The Operator shall not refuse travel to children aged under 16 and/or vulnerable adults who are unable to produce a valid pass or ticket, or to pay the appropriate fare.  The Operator shall record the name, address and/or school/centre of the passenger and send a report, including the journey details, to the Council within seven days. 


8.3
The Operator shall comply with the Cornwall Countywide Concessionary Scheme published annually by Cornwall Council under its duty as the Travel Concession Authority for Cornwall exercising the English National Concessionary Travel Scheme.


8.4
A vehicle being utilised on a School Transport Contract shall not carry or pick-up, whether for hire or reward or not, any person other than those carried therein in fulfilment of the Service, unless otherwise agreed in writing by the Council.  It is a requirement of the Contract that all vehicles carry the current passenger lists.  


8.5
The Operator may be required to collect separate fares from the passengers.  In this case, the Operator must make arrangements acceptable to the Council to ensure that all fares collected are properly accounted for, and in the case of Minimum Cost Contracts credited to the Council.  A clearly legible ticket must be issued to every passenger who pays a fare on the vehicle, which accurately records the date and place of issue and the fare paid.  The Operator must ensure that every passenger boarding a vehicle that does not hold a valid pre-paid ticket, pass or other authority to travel is charged the appropriate fare.


8.6
The Operator must provide electronic ticketing equipment acceptable to the Council.  The card and card reading equipment must conform to version 2.1.4 of the ITSO standards.

8.7
On Minimum Subsidy Contracts, the Operator will propose on the tender form the fares to be charged for specimen journeys which will be taken into account by the Council when considering the tender response.  The Council may determine through the Specification that certain tickets, or categories of passenger, shall be accepted for travel on the Service at reduced fares or without charge.  The Operator must confirm the Council of all the fares to be charged, and Conditions, not less than 14 days before the commencement of the Service, and must give 14 days’ notice of any changes thereto.


8.8
Unless otherwise agreed, fares may be increased no more frequently than annually, and the percentage increase may not exceed the Consumer Price Index for the 12 months preceding the proposed change date.


8.9
On Minimum Cost Contracts, the Operator must charge the fares and comply with the Conditions as set out in the Specification, or as otherwise instructed from time to time by the Council. 


8.10
The Council will not be responsible for any financial or other loss sustained by the Operator arising from any estimates made by any party of existing or potential passengers, or any inaccuracies in data supplied in good faith for the guidance of tenderers.


8.11
If at any time a ticket discrepancy or other irregularity is discovered, whether by the Council Representative or otherwise, a report will be submitted to the Operator, who must provide an explanation of the irregularity and any action that has been taken (or is proposed) to prevent its recurrence.  If in the view of the Council the explanation or action is unsatisfactory, the Council may issue a warning in accordance with Condition 29.

9.
SUPPLY OF INFORMATION – LOCAL BUS SERVICES

9.1
Details of Lost Mileage must be reported to the Council on a weekly basis using the appropriate form provided, to arrive no later than 1700 on the following Monday.  Faxed or e-mail reports will be acceptable, and can be submitted by individual depot supervisors if this is most convenient.  The report should detail for each journey the following information:


a)
Service number


b)
Date


c)
Scheduled departure point and time 


d)
Reason for non-operation classified into:



staff shortage; vehicle shortage; breakdown; traffic delays; other cause (to be specified by Operator)


e)
Section of route and number of miles not operated.


9.2
For each instance of Lost Mileage deemed to be within the Operator’s control, the Council will, at its discretion, impose Low Performance Damages in accordance with Condition 29.  An outward and subsequent return journey will be considered as being one journey for the calculation of Low Performance Damages. 


9.3
The Operator must, on demand by the Council, make available at any reasonable time all records for the audit of any revenue collected on behalf of the Council, and lost mileage, passenger, revenue or other information supplied to the Council in connection with the Contract.  All such records must be retained for at least one year.


9.4
A report on any deficiencies discovered by an audit carried out under Condition 29 will be sent to the Operator, who is required to respond within 14 days with any comment he may have on the report.  The response should detail any action the Operator has taken or proposes to take to rectify any deficiencies.  If no response is received within this period the Operator will be deemed to accept the report as a true statement.  The Council will consider what action to take in respect of any deficiencies identified in the audit report, having regard to the response from the Operator.  Failure to keep satisfactory records may result in warnings being issued.


9.5
The Operator must record for each journey made in the operation of the Service the passengers carried and revenue collected, by means of an ITSO standard ticketing system.  At the end of each payment period, revenue and passenger data for all passengers should be submitted within 14 days  


9.6
Where the Operator has been awarded a Contract for a number of individual Services on the basis of a combined tender, the information required must be supplied in a form which separately identifies each of the individual Services for which tenders were invited.


10.
SERVICE PUBLICITY – LOCAL BUS SERVICES

10.1
The Operator is obliged to comply with the terms and obligations as set out in the Council’s current published Bus Information Strategy, available on request.

10.2
The Operator is legally bound to make available on all vehicles a current copy of the timetable and the fare table.  Personnel operating the Service must be able to provide full details of the whole of the bus service to passengers requiring information.  This means that where the Operator provides the service for only part of the day or week, drivers and other staff must possess, and give on request, information on the parts of the service provided by another operator.


10.3
Where a service or journey(s) making up part of a service are revised due to planned road closures, which are routinely distributed to operators, the Operator shall ensure that processes are in place to ensure timely notification to passengers via website notices, postings to social media sources, local travel bulletins and updating RTPI signs where these are on route.


10.3
The Council may require the Operator to display inside Vehicles a maximum of two relevant notices provided by the Council, giving information on bus services.  


10.4
The Operator shall supply timetable and fares information for the Traveline South West service on request.


10.5
The Operator shall maintain its own telephone enquiry service for matters such as fares, lost property and complaints.


10.6
Operators will be expected to co-operate with plans the Council has to install Real Time Passenger Information (RTPI).  


11.
LOCAL SCHOOL BUS SERVICES

11.1
For Local School Bus Services, the Service will operate on all days when the establishments which it serves are open, unless otherwise stated or advised.  The Council shall give not less than one week’s notice to the Operator of all main and mid-term school/college/centre holidays, occasional holidays, teacher training days, or closures and the Operator shall not be entitled to any payment in respect of such periods.


11.2
The Operator shall ensure that its personnel record matters of concern and report any incidents of bad behaviour by school children to their line manager who in turn should forward these to the school and the Council.  The Council will carry out necessary investigations with the School and report back accordingly.  This formal procedure should not in any way detract from the essential verbal communication that takes place between Operators and schools.

12.
ACCIDENTS and BREAKDOWNS

12.1
Any accident or incident involving a Vehicle operating under Contract to the Council must be reported by telephone to the Council at the first opportunity.  The Operator must as soon as is practicable, and in any case within three days, send to the Council a written report of any personal injury or accident involving a Vehicle, or a passenger travelling in or boarding or alighting from a Vehicle, together with a report of any action the Operator has taken or proposes to take to prevent its recurrence. 


12.2
In the event of an accident or breakdown causing delay to a Vehicle , the Operator must take all reasonable measures (at his own expense) both to minimise the delay to passengers on board the Vehicle concerned, and to operate the remainder of the bus service, adhering as closely as possible to the timetable.  Any undue delay either in restoring the Service or in resuming the journey of delayed passengers will be treated as a breach of this Condition, and may lead to action in accordance with Condition 29 and/or Condition 30.  


12.3
All vehicles must carry a means of communication in order that the driver (or passenger assistant) can readily call for assistance.  Such facilities are to be used in the event of accident, breakdown or delays over 15 minutes and in the case of school or adult care & support services, to notify the relevant school or establishment of the circumstances.

12.4
The Operator shall supply the Council with the telephone number and name of the person to be contacted in an emergency outside office hours.


12.5
The Operator must notify the Council, no later than 1200 the next working day, of all immediate Prohibition Notices (PG9) issued to the Operator by DVSA in respect of any Vehicle used to operate the Service, whilst engaged in performing the Service or whilst based at any depot maintained or used by the Operator. Failure to do so will amount to a breach of the Contract Conditions.

13.
SEVERE WEATHER PROCEDURES

13.1
The Operator shall ensure that they are on the Council’s circulation list for daily e-mail notification of proposed treatments on the county road network and weather forecast.  


13.2
It is for an Operator to decide whether to operate on a day when road Conditions are considered hazardous.  [If a School is open and an Operator decides not to run or modify its various services; the Operator should inform the school and then the Council].

13.3
Where a service or journey(s) making up part of a service are cancelled as a result of prevailing weather Conditions the Operator shall ensure that processes are in place to ensure timely notification to passengers via website notices, postings to social media sources, local travel bulletins and updating RTPI signs where these are on route.


13.4
In the unlikely event of a vehicle being stranded in especially adverse Conditions, the Operator shall notify the Council as soon as possible.  The public must be encouraged to stay with the vehicle where their safety can be assured and their whereabouts known.


14.
OPERATOR’S PERSONNEL

14.1
The Operator shall employ sufficient persons to ensure that the Services are provided at all times and in all respects in accordance with this Contract.

14.2
The Operator's personnel employed in and about the provision of the Services shall be properly and sufficiently qualified, competent, skilled, honest, and experienced and shall at all times exercise due care in the execution of their duties.  The Operator shall ensure that such persons are properly and sufficiently instructed and supervised with regard to the provision of the Services and in particular:


14.2.1
the task or tasks such person has to perform,


14.2.2
all relevant provisions hereof,


14.2.3
all relevant policies, rules, procedures and standards of the Council, and


14.2.4
all relevant rules, procedures and statutory requirements concerning health and safety, including the Council's health and safety policy which shall be provided to the Operator and if not so provided shall be requested by it.


14.3
The Operator shall ensure that all drivers of Vehicles possess a current driving licence of relevant category for that type of vehicle, and that it is carried by the driver during the operation of the Service.  The driver must produce his current licence for inspection by any authorised officer of the Council on demand.  If the licence cannot be produced on demand; the Operator must submit written evidence that the driver holds the appropriate licence.


14.4
All drivers must be medically able to carry out the work for which they are employed and it is the responsibility of the Operator to ensure this is so.

14.5
Drivers must neither smoke nor be under the influence of drugs or alcohol at anytime during the operation of the Service.


14.6
PCV Drivers engaged in the provision of the Service must hold the Driver CPC qualification.  This qualification has been developed for those who drive professionally throughout the UK as a requirement of the EU Directive 2003/59, designed to improve the knowledge and skills of professional PCV drivers throughout their working life.

15.
OPERATOR’S REPRESENTATIVE


15.1
The Operator shall appoint a suitably qualified and experienced Operator Representative as named in Schedule 1 who shall be empowered to act on behalf of the Operator for all purposes connected with this Contract.  Such appointment or any further appointment shall be subject to the approval of the Council.  The Operator’s Representative shall not be replaced without prior written approval of the Council, such approval not to be unreasonably withheld. Any notice, information, instruction or other communication given to the Operator's Representative or his duly appointed deputy shall be deemed to have been given to the Operator.


15.2
The Operator shall forthwith give notice in writing to the Council's Representative of the identity, address and telephone numbers of any person appointed as the Operator's Representative and of any subsequent appointment.


15.3
The Operator shall forthwith give notice in writing to the Council's Representative of the identity, address and telephone numbers of any person authorised to act for any short temporary period as deputy for the Operator's Representative and when such deputy ceases to be so authorised.


15.4
The Operator shall ensure that the Operator's Representative or his deputy is available to meet the Council's Representative at all reasonable times.  The Operator shall submit to the Council a list of any personnel appointed to supervise each area of work and shall inform the Council within five working days if there are any changes to that list.


16.

COUNCIL’S REPRESENTATIVE

16.1
The Council's Representative shall be the person named in the Schedule 1 or such other person nominated in writing by the Council from time to time to act in the name of the Council for the purposes of this Contract.

16.2
The Council's Representative shall have power to issue instructions to the Operator on any matter relating to the provision of the Services and the Operator shall comply therewith. 


16.3
From time to time the Council's Representative may appoint one or more representatives to act for the Council's Representative generally or for specified purposes or periods. Any act or instruction of any such representative shall be treated as an act or instruction of the Council’s Representative. 


17.
SAFEGUARDING

17.1
The Operator shall have in place a safeguarding policy which reflects and complements the relevant statutory provisions relating to safeguarding children and/or vulnerable adults and;


17.1.1
the Council’s safeguarding policies and procedures; and 


17.1.2
the Cornwall and Isles of Scilly Safeguarding Adults Board policies and procedures including but not limited to the Multi-Agency Safeguarding Adults Policy; and


17.1.3
the Cornwall and the Isles of Scilly Local Safeguarding Children Board’s safeguarding policies and procedures including the South West Safeguarding and Child Protection Procedures and the Local Safeguarding Children Board Guidelines for Operators;


as applicable and amended from time to time to ensure that all allegations, suspicions and incidents of abuse, harm or the risk of harm to children and / or vulnerable adults or where there is a concern about the behaviour of an individual are reported immediately to the Council’s Representative and Council’s Directorate of Adult Care and Support (Single Point of Access) 0300 1234 131 in respect of a vulnerable adult or the Council’s Directorate of Children Schools and Families (Single Referral Unit) 0300 123 1116 in respect of a vulnerable child. The Operator’s safeguarding policies and procedures should include active encouragement to Staff in whistle blowing if aware of suspected abuse. 


17.2
If requested to do so, the Operator shall submit its safeguarding policy to the Council for approval. The Operator shall incorporate any amendments to the policy which may be advised by the Council.


17.3
The Operator shall if appropriate adhere to the requirements under the scheme including, when appropriate, the referral of individuals to the Independent Safeguarding Authority where there is a concern relating to harm or the risk of harm to children or vulnerable adults or where there is a concern about the behaviour or conduct of an individual. The Operator shall comply with all statutory obligations in respect of safeguarding and shall act in accordance with the guidance issued by the Independent Safeguarding Authority as amended from time to time.


17.4
 All Operator Staff engaged in a Regulated Activity on behalf of the Operator must have undertaken an Enhanced Criminal Records Bureau Check via the Disclosure and Barring Service and the Operator shall provide the Councils Representative with details of individual Enhanced Criminal Records Bureau Check certificate reference numbers for all employees likely to be engaged in the provision of the Services concerned and ensure this information is updated as required. The Operator shall procure that no person who discloses any conviction or who is found to have any convictions following the checks referred to in this Condition is employed or engaged by the Operator on the Operator’s behalf without the Council’s prior written consent.  All personnel must have a fresh Enhanced Criminal Records Bureau Check if they have a break in service of three (3) months or more.


17.5
The Operator shall ensure that the organisation operates a recruitment and selection procedure which aligns with the Council’s safer recruitment and disciplinary standards and which meets the requirements of legislation, equal opportunities and anti-discriminatory practice and ensures the protection of vulnerable children and adults. The selection of all Operator personnel and volunteers should be fair, safe and effective and the Operator will be expected to comply with all national requirements for registered Operators and shall ensure the stringent checking of identification, qualifications, curriculum vitae and the scrutiny of at least two confidential references which specifically include a response to a question enquiring as to the suitability of the applicant for the post particularly in circumstances where the carrying out of Criminal Records Bureau Checks is not a statutory requirement. 


17.6
The Operator shall ensure that vulnerable children and adults are safeguarded from any form of abuse or exploitation including physical, financial, psychological and sexual abuse, neglect, discriminatory abuse or self harm or inhuman or degrading treatment through deliberate intent, negligent acts or omissions. 


17.7
The Operator shall ensure that all allegations, suspicions and incidents of abuse are reported immediately to the Council’s Representative and shall promptly take appropriate disciplinary action against any member of Staff who is engaged or is alleged to be engaged in any of the improper conduct. The Operator shall promptly inform the Council’s Representative of the initiation, nature and outcome of any disciplinary action taken against any member of Staff and shall immediately suspend the member of Staff from providing the Services pending investigation and completion of appropriate disciplinary action. The Council’s Representative may require the Operator to provide specific further training and support to the member of Staff concerned and may request in writing that the Operator monitors that member of staff’s performance and submits a report to the Council’s Representative. The Operator shall ensure that the provisions of relevant contracts of employment of its Staff provide for relevant Staff consent to the sharing of the information / data described in this Clause. 


17.8
If appropriate, the Operator shall procure that all personnel engaged in the delivery of the Services regularly receive appropriate safeguarding vulnerable adults training according to their job role as detailed within the Specification or discussed and agreed at subsequent contract review meetings.


17.9
If appropriate, the Operator shall appoint an individual of sufficient seniority for the safeguarding of vulnerable adults. This individual shall be responsible for the implementation and monitoring of the Operator’s safeguarding policies and procedures in accordance with the terms of this Agreement. 

18.
USE OF COUNCIL PREMISES 



The Operator shall ensure that neither it nor its employees or agents shall do any act or thing at any premises owned or occupied or controlled by the Council that is not solely for the benefit of the Council and done in the course of the proper performance of the Services and as may be permitted by this Contract .


19.
EQUIPMENT AND MATERIALS


Except as otherwise specified in this Contract, the Operator shall provide all equipment and materials reasonably necessary for the provision of the Services.  Any equipment used in the provision of the Services and belonging to the Council, which is damaged, lost or unduly worn due to negligence, misuse, or wilful action by the Operator or its employees or other persons for whose action it is responsible, must be replaced at the Operator’s own expense.


20.   
PAYMENTS 


20.1
Provided the Operator has complied fully with this Contract the Council shall in consideration of the provision of the Services pay the Contract Price to the Operator in accordance with the Pricing Document.


20.2
The Contract Price shall unless agreed in writing between the Parties be exclusive of Value Added Tax.


20.3 Any VAT payable by the Council shall be payable at the rate and in the same manner for the time being prescribed by law.  All VAT charges must be shown separately in any invoice clearly identifying what it relates to.


20.4 The Contract Price shall be inclusive of all expenses and disbursements.

20.5
Provided that the Operator shall have complied fully with this Contract and where there is no dispute, payment of the Contract Price and any VAT shall be made by the Council within 30 days of receipt of a valid invoice, or other agreed arrangement.  Each invoice shall contain appropriate references and a detailed breakdown of the Services provided and shall be supported by any other documentation reasonably required by the Council’s Representative to substantiate the invoice.


20.6
Where the Operator enters into a sub-contact with an Operator for the purpose of performing its obligations under the Contract, it shall ensure that a provision is included in such sub-contract which requires payment to be made of all sums by the Operator to the sub-contractor within a specified period not exceeding 30 days from the receipt if a valid invoice.


20.7
Where a modification is issued pursuant to Condition 23 and there is no applicable rate in the Pricing Document then the Council’s Representative shall calculate the amount due to the Operator on a fair and reasonable basis.


20.8 No variation in the Contract Price or any extra charges shall be accepted by the Council unless expressly agreed in writing by the Parties.

21.
PRICE REVIEW


21.1
The Council will review the Contract Price after the first twelve months’ operation of the Contract, and thereafter not more frequently than annually.  Any increases to the Contract price will be payable in accordance with the formula shown below in Condition 21.2.  Increases are not guaranteed and shall be agreed at the Council’s absolute discretion.  

21.2
If applicable, the following formula shall be used to calculate inflationary allowances


Normally taken over a twelve month period – 1st June – 31st May


Drivers’ wages = 38%  


Fuel = 12%


Retail Index Price (excluding mortgage interest) = 50% 


Found at:   http://www.statistics.gov.uk/statbase/tsdataset.asp?vlnk=229&more=N&All=Y

Use CDKQ Indicator.


Example


Drivers Wages: 7.5% Average across bus operators


Fuel: -4%.  This is the cost to the Council, gathered from its own Fleet Management


RPI: 4% from above web-site statistics

Item 

Current 

Factor 



Proposed Wages 


38 

x 1.075 
(i.e. 1+ when positive figure) 
40.85


                                                                                            Fuel 


12                 x 0.960         (i.e. 0+ when negative figure)        11.52

                                                                                            RPI 


50                 x 1.040                                                            52.0


Total 


100                                                                                       104.37


Thus the increase to be paid in this example is 4.37 per cent


22.
VARIATION



Any variation to this Contract including for clarification or modification in accordance with Condition 23 shall be effected by an agreement in writing signed by a duly authorised officer or representative of each of the Parties hereto.

23.
MODIFICATIONS TO THE SERVICES

23.1
Any part of the Specification may be altered at any time by written Contract between both parties.


23.2
If the Council’s requirements for the Service provided under the Contract change during its currency, the Council may request the Operator to vary the Specification accordingly.


(i)
Where such variation does not 


a)
involve a change to the specification of, or an increase in the number or capacity of, the vehicles used to carry out the Service, 


b)
involve a change to the days of the week or periods of the of operation, 


c)
fundamentally alter the nature of the Contract  ,


the Operator will be required to implement the requested alteration.


(ii) If the variation does involve changes as specified in Condition 23.2(i), the Council will seek to agree implementation of the requested alteration with the Operator, and negotiate a revised Contract Price.  In any case where Contract cannot be reached between the two parties or the revised price is unacceptable to the Council, then the Contract or any part of the service provided thereunder may be terminated in accordance with Service Performance Conditions.

23.3

Where the modification involves an omission, reduction or postponement the valuation shall not include and the Council shall not be liable to the Operator in respect of, any loss or reduced contribution to overheads or profit whether in respect of this Contract or any lost opportunity to earn overhead contribution or profit elsewhere. 


24.
Confidentiality Data protection and Freedom of Information Act 2000


24.1 
Except where otherwise provided for in this Agreement, Confidential Information is owned by the Party that discloses it (the “Disclosing Party”) and the Party that receives it (the “Receiving Party”) has no right to use it.

24.2 
Subject to Conditions 24.3 and 24.4, the Receiving Party agrees:

(a) to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Agreement;

(b) not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and

(c)
to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party. 

24.3 
The Receiving Party may disclose the Disclosing Party’s Confidential Information:


(a) in connection with any dispute resolution under
Condition 34 (Dispute Resolution);


(b) in connection with any litigation between the Parties;

(c) to comply with the law;

(d) to its staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in Condition 24.2;

(e) to comply with any Statutory Regulator request.

24.4 
The obligations in Condition 24.1 and Condition 24.2 will not apply to any Confidential Information which:

(a) is in or comes into the public domain other than by breach 
of this Agreement;

(b) the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

(c) the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

24.5 
The obligations in Condition 24.1 and Condition 24.2 shall not apply where the Confidential 
Information is related to an item of business at a board meeting of the Council or of any committee, sub-committee or joint committee of the Council or is related to an executive decision of the Council and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Council shall consider properly whether or not to exercise its powers 
under Part V of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Operator and where reasonably practicable shall consider any representations made by the Operator.


Data Protection

24.6 
The Parties acknowledge their respective duties under the DPA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.


24.7 
To the extent that the Operator is acting as a Data Processor on behalf of the Council, the Operator shall, in particular, but without limitation:


(a) only process such Personal Data and/or Sensitive Personal Data as is necessary to perform its obligations under the Agreement, and only in accordance with any instruction given by the Council under the Agreement;

(b) put in place appropriate technical and organisational measures against any unauthorised or unlawful processing of such Personal Data and/or Sensitive Personal Data, and against the accidental loss or destruction of or damage to such Personal Data and/or Sensitive Personal Data having regard to the specific requirements in the Agreement, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data and/or Sensitive Personal Data is affected by such unauthorised or unlawful processing or by its loss, damage or destruction;

(c) take reasonable steps to ensure the reliability of staff who will have access to such Personal Data and/or Sensitive Personal Data, and ensure that such staff are properly trained in protecting Personal Data and Sensitive Data;

(d) provide the Council with such information as the Council may reasonably require to satisfy itself that the Operator is complying with its obligations under the DPA;

(e) promptly notify the Council of any requests for disclosure of or access to the Personal Data and/or Sensitive Personal Data;

(f) promptly notify the Council of any breach of the security measures required to be put in place pursuant to this Condition 24.7;

(g)
ensure it does not knowingly or negligently do or omit to do anything which places the Council in breach of the Council’s obligations under the DPA.

(h) to the extent that any Council data is held and/or processed by the Operator, the Operator shall supply that Council data to the Council as requested by the Council.


(i) ensure that it is registered under the DPA and the registration covers any processing required under this Agreement.

24.8 
The Operator and the Council shall ensure that Personal Data and Sensitive Personal Data is safeguarded at all times in accordance with the law.


Freedom of Information and Transparency


24.9 
The Parties acknowledge their respective duties under the FOIA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.


24.10 If the Operator is not a public authority, the Operator acknowledges that the Council is subject to the requirements of the FOIA and will assist and co-operate with the Council to enable the Council to comply with its disclosure obligations under the FOIA. Accordingly the Operator agrees:


(a) the Agreement and any other recorded information held by the Operator on the Council’s behalf for the purposes of the Contract are subject to the obligations and commitments of the Council under the FOIA;


(b) that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA is a decision solely for the Council;


(c) that if the Operator receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Council) and will promptly (and in any event within 2 working days) transfer the request to the Council;


(d) that the Council, acting in accordance with the codes of practice issued and revised from time to time under both section 45 of the FOIA, and regulation 16 of the Environmental Information Regulations 2004, may disclose information concerning the Operator and the Agreement and any related documentation including any relevant Deeds of Variation either without consulting with the Operator, or following consultation with the Operator and having taken its views into account; and


(e) to assist the Council in responding to a request for information, by processing information or environmental information (as the same are defined in the FOIA) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of the FOIA, and providing copies of all information requested by an authority within 5 working days of such request and without charge.


24.11 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of the Agreement and any related Deeds of Variation is not Confidential Information.


24.12 Notwithstanding any other provision of the Agreement, the Operator hereby consents to the publication of any Deeds of Variation and the Agreement in their entirety including from time to time any agreed changes subject to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA.


24.13 In preparing a copy of the Agreement or any Deed of Variation for publication pursuant to Condition 24.12 the Council may consult with the Operator to inform its decision making regarding any redactions but the final decision in relation to the redaction of information shall be at the Council’s absolute discretion.


24.14 The Operator shall assist and co-operate with the Council to enable the 
Council to publish the Agreement and any relevant documentation including Deeds of Variation.


24.15 In order to comply with the Government’s policy on transparency in the areas of agreements and procurement the Council will be disclosing information on its website in relation to expenditure over £500 (five hundred pounds) in relation to the Agreement.  The information will include the Operator’s name and the charges paid. The Parties acknowledge that this information is not Confidential Information or commercially sensitive information.


24.16 The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing Party indemnified against Losses and Indirect Losses suffered or incurred by the Disclosing Party as a result of any breach of this Condition.


24.17 The Parties acknowledge that damages would not be an adequate remedy for any breach of this Condition 24 by the Receiving Party, and in addition to any 
right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this Condition.  This Condition shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.


24.18 The Operator shall be responsible for any costs associated with compliance 
with the provisions of this Condition.

24.19 The Operator shall comply with any requirements (including compliance with any appropriate information assurance scheme and the Computer Misuse Act 1990) in relation to its security policies, procedures and control of Confidential Information, Personal Data and Sensitive Personal Data. 


24.20 The Operator’s compliance with this Condition shall be monitored as part of the 


         contract monitoring process.

25. 
Statutory Obligations

25.1 
The Operator shall at all times comply with the requirements of:


25.1.1
the Health and Safety at Work Act 1974, the Management of Health and Safety at Work Regulations 1992 and all other statutory and regulatory requirements and the Council’s policies and procedures relating to health and safety copies of which are available on request.


25.1.2
the Equality Act 2010 and all other relevant related statutory and regulatory requirements and the Council’s policies and procedures, copies of which are available on request, relating to equal opportunities and shall not treat any person or group of people less favourably than another on the grounds of race, colour, religion, belief, ethnicity, gender, age, disability, nationality, marital status or sexual orientation; and


25.1.3
all statutory and European and domestic statutory and regulatory requirements where relevant to the provision by the Operator of the Services and to be observed and performed in connection with this Contract  including any obligations binding upon the Council


and shall indemnify the Council against all actions, claims, demands, proceedings, damages, costs,  charges and 
expenses whatsoever and howsoever arising in respect of any breach by the Operator of this Condition 25.


25.2
The Operator shall take all reasonable steps to prevent fraud by employees and the Operator (including its shareholders, members, directors) in connection with the receipt of monies from the Council. The Operator shall notify the Council immediately if it has reason to suspect that any fraud has occurred or is likely to occur.


26. 
GRATUITIES 



The Operator shall not, whether itself, or by any person employed by it to provide 

the 
Services, solicit or accept any gratuity or any other reward, tip or any other form of money taking, collection or charge for any part of the Services other than charges properly approved by the Council in accordance with the provisions of this Contract. 

27.
PREVENTION OF BRIBERY 

27.1
The Operator warrants and undertakes to the Council that it:


27.1.1
 will comply with applicable laws, regulations, codes and sanctions relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010;


27.1.2
 will comply with the Council’s anti-bribery policy as may be amended from time to time, a copy of which will be provided to the Operator on written request;


27.1.3
 will procure that any person who performs or has performed services for or on its behalf (“Associated Person”) in connection with this Contract  complies with this Condition 27;

27.1.4
 will not enter into any Contract  with any Associated Person in connection with this Contract , unless such Contract  contains undertakings on the same terms as contained in this Condition 27;

27.1.5
 has and will maintain in place effective accounting procedures and internal controls necessary to record all expenditure in connection with the Contract ;


27.1.6
 at the reasonable request of the Council,  will confirm in writing that it has complied with its undertakings under Conditions 27.1.1 – 30.1.5 and will provide any information reasonably requested by the Council in support of such compliance;


27.1.7
 shall notify the Council as soon as practicable of any breach of any of the undertakings contained within this Condition of which it becomes aware.


28.
ASSIGNMENT AND SUBCONTRACTING  


28.1
The Council shall be entitled to assign the benefit of this Contract or any part 
thereof and shall give written notice of any assignment to the Operator.


28.2
Subject to Condition 28.3 below, the Operator shall not:

28.1.1
assign this Contract  or any part thereof or the benefit or advantage of this Contract  of any part thereof;

28.1.2 
sub-contract the provision of the Services or any part thereof to any person without the previous written consent of the Council, which consent shall be at the absolute discretion of the Council and if given shall not relieve the Operator from any liability or obligation under this Contract  and the Operator shall be responsible for the acts, defaults or negligence of any sub-contractor or sub-contractor’s agents or employees in all respects as if they were the acts, defaults or negligence of the Operator or the Operator’s agents, or employees.

28.3
In the case of an emergency, the Operator may hire in a vehicle and/or driver and/or passenger assistant in order to ensure the provision of the Service, and shall inform the Council of this action as soon as is reasonably practicable.  Any Hiring in arrangement must not be for longer than 24 hours without the written agreement of the Council.


28.4
Any Vehicle hired in under the above provision must comply with all Conditions, including any vehicle requirements set out in the Specification. All personnel must be qualified as per Condition 14.

28.5
Operators must inform the Council if they are considering selling or transferring their business.  An Operator must not assume that any Contracts can be transferred automatically with the sale of the business.  The Council must agree to the transfer of the Contracts before the seller can confirm their inclusion with the business being sold.


29.
SERVICE PERFORMANCE

29.1
Notwithstanding any of the other provisions of this Contract, the Council may issue a formal Warning or claim Low Performance Damages if the Operator fails to comply with the provisions of this Contract.

29.2
The Council regards the quality of service as very important, and the Operator must take all reasonable steps to ensure that, as well as operating all the specified journeys, the service is provided to the required quality.  From time to time the Council will without notice, monitor the service, and will also investigate complaints received from passengers.


29.3
The Council recognises that unreliability can be caused by circumstances beyond the control of the Operator; however, failures to comply with these Conditions and/or meet the Specification which in the opinion of the Council could reasonably have been foreseen action may be taken as described below.  


Warnings

29.4
If the Council is satisfied that the Operator has failed to meet the required standards set out in the KPI’s or breached a Condition of this Contract, it may issue a formal Warning.  


29.5
A Low Performance Damages points system is operated which will trigger the issue of a formal Warning:-



(i) if a total of 100 points is accrued by the Operator in any period of two months, or 



(ii) a total of 200 points is accrued in any period of six months.


Points will not be counted towards more than one Warning.


29.6
If a total of three formal Warning letters within a 12 month period or four Warnings during the whole period of the Contract are served upon the Operator, the Council may terminate the Contract immediately and the provisions of Condition 33.4.1 shall apply

29.7
If an Operator wishes to appeal against the issue of a formal Warning, he must do so in writing to the Council within 14 days of receipt of the Warning.  Such appeals should detail the reasons for the appeal, and will be considered by the appropriate officers of the Council, taking into account all relevant circumstances.  The final decision of such an appeal shall be at the absolute discretion of the Council.

Key Performance Indicators and Low Performance Damages 


29.8
If the Council considers that a Warning is not appropriate and without prejudice to any other right or remedy available to the Council, if the Services measured against the KPI’s falls below the applicable standard then the Council may notify the Operator that Low Performance Damages are payable.  The Operator shall pay the Low Performance Damages to the Council within 14 days of any demand for payment.

29.9
If an Operator wishes to appeal against a demand for Low Performance Damages in accordance with Condition 29.8 above, he must do so in writing to the Council within 14 days of receipt of the demand for payment.  Such appeals should detail the reasons for the appeal, and will be considered by the appropriate officers of the Council, taking into account all relevant circumstances.  The final decision of such an appeal shall be at the absolute discretion of the Council.


29.10
The scale of Key Performance Indicators and Low Performance Damages are shown in the table below. Low Performance Damages indicating a percentage apply to Local School Bus Services the cost being the percentage of the daily rate payable.  Costs of a fixed sum apply to Local Bus Services.


29.11
In agreeing to abide by these Conditions of Contract, the Operator accepts that the costs of Low Performance Damages set out in the table represent a genuine pre-estimate of the Council’s loss and may be charged to the Operator as appropriate.

29.1.12 Scale of Key Performance Indicators and Low Performance Damages

		

		Nature of failure

		Points

		Notes

		Maximum Performance costs for failure to meet the Standard



		

		

		

		

		Contract 

		Service



		A

		Failure to operate journey  or no replacement vehicle provided within 30 minutes

		50

		Necessitating Council to effect alternative provision

		50% plus cost incurred



		£50 plus cost incurred



		B

		Failure to operate both School journeys

		100

		Necessitating Council to effect alternative provision

		100% plus cost incurred

		£100 plus cost incurred



		C

		Failure to display current and correct  Operator Licence 

		50

		DVSA alerted

		

		



		D

		Use of smaller vehicle than Contracted resulting in overcrowding 

		50

		Necessitating Council to effect alternative provision

		50% plus cost incurred

		£50 plus cost incurred



		E

		Use of vehicle that fails to meet  Vehicle Specification 

		50

		

		50%

		£50



		F

		Use of unauthorised Driver or Passenger Assistant 

		

		i.e. No DBS check

		Contract  terminated 



		G

		Failure to carry Passenger Assistant as required 

		

		Special Needs or Social Care Contract 

		Contract  terminated 



		H

		Failure to use required safety equipment. 

		

		Special Needs or Social Care Contract 

		Contract  terminated 



		I

		Driver or Assistant smoking during Contract  

		50

		

		50%

		£50



		J

		Failure to observe bus stop/pick up point 

		50

		

		50% plus costs incurred

		£50 plus cost incurred





		K

		Failure to display statutory school bus signs  

		50

		

		

		



		L

		Failure to display correct route information (i.e. local bus destination blinds/screens or school contract identification board)

		50

		

		

		



		M

		Failure to report Lost Mileage within the specified time 

		25

		Applied to all contracts held

		

		



		N

		Failure to respond to complaint or report

		25

		Applied to all contracts held

		

		



		O

		Failure to submit financial data as required

		25

		Applied to all contracts held

		

		



		P

		Failure to provide patronage data

		25

		Applied to all contracts held

		

		





30.
TERMINATION


30.1
The Council at its sole discretion may terminate this Contract at any time by 
giving three (3) months prior written notice to the Operator.


30.2
The Operator acknowledges that the Council has relied on the information provided by the Operator as contained in the Tender Documents and representations submitted to the Council prior to its acceptance and prior to the Council entering into this Contract  and if any material misrepresentation is contained therein such act or omission shall constitute a breach of Condition which entitles the Council to treat itself as discharged from further liability under this Contract  and able to recover from the Operator the amount of any loss resulting therefrom.


30.3
If the Operator is found to have offered, or given, or agreed to give to any person any gift, or consideration of any kind as an inducement or reward for doing, or forbearing to do, or having done or forborne to do any action in relation to the obtaining of this Contract , or any other Contract   with the Council, or for showing or forbearing to show favour, or disfavour, to any person in relation to this Contract , or any other Contract   with the Council, or if the like acts shall have been done by any person employed by the Operator, or acting on the Operator’s behalf (whether with or without the knowledge of the Operator), or if in relation to this Contract , or any other Contract   with the Council, the Operator or any other person employed by the Operator, or acting on the Operator’s behalf, shall have committed any offence under the Bribery Act 2010 or shall have given any fee or reward to any member or officer of the Council, the receipt of which is an offence under section 117 (2) Local Government Act, 1972, then any such act shall constitute a breach of Condition which entitles the Council to treat itself as discharged from further liability under this Contract  and to recover from the Operator the full amount of any loss resulting thereto.


30.4
If the Operator or (as appropriate) the Operator’s partners, directors, or members of a limited liability partnership;


33.4.1


commits a breach of any of its obligations under this Contract;


30.4.2
changes its composition or staffing in a way which in the reasonable opinion of the Council seriously affects the ability of the Operator to discharge its obligations under this Contract  to the Contract  Standard;


30.4.3


is convicted of an offence involving dishonesty;


30.4.4


is deemed by the Council’s Representative, whose opinion shall be final 

and binding,  to have made any false representations;


30.4.5
experiences, in the opinion of the Council's Representative, an irreconcilable conflict of interest between 
the interests of the Council and any other client of the Operator;


30.4.6
becomes bankrupt, or makes a composition or arrangement with its creditors, or has a proposal, in respect of its company for a voluntary arrangement for a composition of debts, or scheme or arrangement approved in accordance with the accordance with the Insolvency Act 1986;

30.4.7  
has an application made under the Insolvency Act 1986 to the Court for the appointment of an administrator or an administrative receiver;


30.4.8

has a winding-up order made, or (except for the purpose of 
amalgamation or reconstruction) a resolution for voluntary winding-up 
passed;


30.4.9

has a provisional liquidator, receiver, or manager of its business or 
undertaking duly appointed;


30.4.10 
has an administrator or administrative receiver, as defined in the
Insolvency Act 1986, appointed;


30.4.11
ceases or threatens to cease to carry on business; 


then any such event shall constitute a breach of this Contract  which entitles the


Council to treat itself discharged from further libiality under this Contract  and to 


recover from the Operator the amount of loss resulting therefrom.


30.5
If the Council elects to terminate this Contract pursuant to Conditions 30.2, 30.3 or 30.4 the Council shall:

30.5.1

cease to be under any obligation to make further payment;


30.5.2
be entitled to require the Operator forthwith to return files, documents or ther items belonging to the Council and any other resources licensed, loaned, or hired, to the Operator and should the Operator fail to return these, to enter onto any site of the Operator and repossess all such files, documents, or other items.  The Council shall have full and unfettered licence over all drawings, details, descriptive schedules and other doucments for use in connection with the provision of the Services;

30.5.3
be entitled to deduct from any sum or sums which would but for Condition 30.5.1 have been due from the Council to the Operator under this Contract or any other Contract or be entitled to recover the same from the Operator as a debt, any loss or damage to the Council resulting from or arising out of the termination of this Contract. Such loss or damage shall include the reasonable cost to the Council of the time spent by its 
officers in terminating this Contract and in making alternative arrangements for the provision of the Services or any part thereof;


30.5.4 
be entitled to employ and pay other persons to provide and complete the 
provision of the Services or part thereof and to use the Operator’s files, 
documents, materials, equipment, vehicles or other goods for the 
purposes thereof;


30.5.5
when the total costs, loss and/or damage suffered by the Council resulting from or arising out of the termination of this Contract have been calculated and after taking into account any deduction made or to be made by the Council from any sum or sums which would have been due to the Operator, be entitled to any balance shown as due to the Council which shall be recoverable as a debt.


30.6
The rights of the Council under this Condition are in addition to and without prejudice to any other rights the Council may have whether against the Operator directly or pursuant to any guarantee or bond. 


31.
AUDIT AND INSPECTION


31.1
The Operator shall at all times during this Contract and for a period of six (6) years thereafter:


31.1.1
keep secure and give or make available for inspection by the Council


its internal auditors, the Local Government Ombudsman and the District Auditor all original and copy records, documents, information, statements and papers which may be acquired or produced by the Operator or by any permitted sub Operator in the performance of this Contract. In default of compliance, the Council may recover possession of such materials and the Operator grants a licence to the Council or its appointed agents to enter for that purpose any premises of the Operator or its permitted sub-contractors where any such materials may be held, and


31.1.2
co‑operate fully with any investigations at its own expense and make such explanations to the Council, its internal auditors, the Ombudsman and the District Auditor as may be necessary for them to be satisfied that the terms and Conditions of this Contract, the Council’s Contract Procedural Rules, Financial Regulations and all statutory and regulatory provisions relating to this Contract are being and have been complied with.


31.2
The Operator shall at all times allow the Council’s Representative, professional advisors and such other persons as from time to time nominated by the Council’s Representative if relevant, access to: 


31.2.1

any work places of the Operator for the purpose of inspecting work 
being 
performed pursuant to this Contract;


31.2.2

any work places of the Operator for the purpose of inspecting and 
taking 
copies of records and documents in the possession, custody or 
control of the Operator in connection with this Contract;


31.2.3
any Vehicles for the purposes of inspecting work being performed pursuant to this Contract ;



31.2.4

any personnel or agent of the Operator for the purpose of interviewing 
such persons in connection with this Contract ;


31.2.5
any report required by any statutory enactment or regulation or a copy thereof shall be supplied by Operator if requested to do so in writing by the Council.


31.3
The Operator must allow any authorised representative of the Council to board a Vehicle without notice, and travel without charge on production of agreed authorisation, for the purpose of passenger survey, Vehicle or ticket inspection, and to observe and record any information relevant to the performance of the Contract.  Such representatives will have the powers of an Inspector under the PSV Conduct Regulations, and the Operator must ensure that all drivers and other staff co-operate with such representatives in the execution of their duties.

31.4
Within 10 Business Days of the Council’s reasonable request, the Operator shall send the Council a verified copy of the results of any audit, evaluation, inspection, investigation or research in relation to the Services, or services of a similar nature to the Services delivered by the Operator, to which the Operator has access and which it can disclose in accordance with the law.


31.5
The Council shall use its reasonable endeavours to ensure that the conduct of any audit does not unreasonably disrupt the Operator or delay the provision of the Services.


31.6
During any audit undertaken under Condition 31.1 or 31.2, the Operator shall provide the Council with all reasonable co-operation and assistance in relation to that audit, including:

31.6.1 
all reasonable information requested within the scope of the audit;


31.6.2  
reasonable access to the  Operator’s Premises; and


31.6.3 
access to the staff.


32.
INDEMNITY AND INSURANCE


32.1
The Operator shall indemnify and keep indemnified the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever and howsoever arising in respect of, or in any way arising out of, the provision of the Services, in relation to the injury to, or death of, any person, and the loss of, or damage to, any property including property belonging to the Council except and to the extent that it may arise out of the act, default or negligence of the Council, its employees or agents not being the Operator or its personnel.


32.2
Without prejudice to its obligations under this Condition, the Operator shall effect and maintain with reputable insurers such policy or policies of insurance as may be necessary to cover the Operators obligations and liabilities under this Condition, including but not limited to: 


32.2.1
public liability insurance with a limit of liability of not less than £10 million; and


32.2.2 employers liability insurance with a limit if liability of not less than £10 million




for any one occurrence or series of occurrences arising out of any one event.


32.3 
The Operator shall supply to the Council forthwith any relevant policy or a certificate from its insurers or brokers confirming that the Operator’s insurance policies comply with Condition 32.2 and the Operator shall supply to the Council on request copies of all insurance policies, cover notes, premium receipts and other documents necessary to establish compliance with Condition 32.2.

32.4
If the Operator fails to take out and maintain the insurance required under Conditions 32.1 and 32.2 then the Council itself may insure against any risk in respect of which the failure shall have occurred and a sum or sums equivalent to the amount paid or payable by the Council in respect of premiums therefore may be deducted by the Council from any monies due or to become due to the Operator under this Contract  or such amount may be recoverable by the Council from the Operator as a debt.


32.5
The Operator shall procure that any sub-contractors of the Operator maintain like insurance cover to that required to be maintained by the Operator under this Contract and any such other insurance cover as may from time to time be reasonably required by the Council. 

33.
COMPLAINTS

33.1
The Operator shall provide the Council with all written comments, suggestions or complaints received about or in connection with the Service or its performance, together with any reply given within seven days  


33.2
Any complaints that the Council receives will be passed to the Operator for comments before any action is considered under Condition 33.  The Operator must respond to such complaint within seven days, or such other period as may be agreed by the Council, failing which action may be taken by the Council on the face value of the complaint.  Failure to respond to complaints will be treated as a breach of these Conditions.

33.3
The Operator is required to give all reasonable assistance to the Council in the investigation of any complaint, and to comply with any direction given by the Council to ensure compliance with the terms of this Contract.

34.     DISPUTE RESOLUTION

34.1
Any disputes or differences arising between the Parties in respect of the construction or effect of this Contract, or the rights, duties and liabilities of the Parties hereinunder, or any matter or event connected with or arising out of this Contract shall be resolved by the Parties negotiating in good faith.  


34.2
In the absence of resolution in accordance with Condition 34.1 above the dispute may be referred by this Contract of both Parties to a single mediator to be appointed in accordance with the mediation procedures of the Centre for Effective Dispute Resolution (CEDR) Model Mediation procedure 2001 or such later edition as may be in force from time to time or such other organisation which provides mediation services.  The mediator shall be agreed upon by the Parties.


34.3
All costs of mediation shall be borne equally by the Parties unless otherwise directed by the mediator.


34.4
The submission of either Party to Condition 34.1 above shall not limit their right to commence any proceedings in any court of competent jurisdiction in England and Wales.

35.
AGENCY

35.1
Neither the Operator nor the Operator’s personnel shall in any circumstances hold themselves out:


35.1.1
as being the servant or agent of the Council otherwise than in circumstances expressly permitted by this Contract ;


35.1.2
as being authorised to enter into any Contract  on behalf of the Council or in any other way to bind the Council to the performance, variation, release or discharge of any obligation otherwise than in circumstances expressly or implicitly permitted by this Contract .


35.1.3
as having the power to make, vary, discharge or waive any bylaw or regulation of any kind.


36.
RECOVERY OF SUMS DUE TO THE COUNCIL


Whenever under this Contract any sum of money shall be recoverable from or payable by the Operator to the Council the same may be deducted from any sum then due or which at any time thereafter may become due to the Operator under this Contract or any other Contract between the Parties.


37. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999


Any rights of any person who is not a party to this Contract  to enforce the terms of 
this Contract  pursuant to the Contract s (Rights of Third Parties) Act 1999 are 
excluded.

38.
FORCE MAJEURE 


38.1
Either Party reserves the right to defer the date of delivery or payment or cancel the Contract  or reduce the provision of the Services if it is prevented from or delayed in the carrying on of its business due to circumstances beyond the reasonable control of the Council including, without limitation, acts of God, governmental actions, war or national emergency, acts of terrorism, protests, riot, fire, explosion, flood, epidemic, lockouts, strikes or other labour disputes (whether or not relating to either party’s workforce) or restraints or delays affecting carriers or inability or delay in obtaining supplies or adequate or suitable materials.


38.2
If the performance of a Party’s obligations under this Contract  is in the opinion of that Party likely to be hindered, delayed or affected by a reason falling within Condition 38.1 the Party so affected shall promptly notify the other Party in writing of that fact. If such circumstances continue for a continuous period of more than 6 months, either Party may terminate this Contract by written notice to the other Party.

39.
TUPE


39.1.
The Operator acknowledges that the Council has made no assurance about the effect of TUPE and has formed its own view on whether TUPE applies before executing this Contract. The Operator agrees that the Contract Price shall not be varied on the grounds that TUPE does or does not apply, irrespective of the belief of the Council or the Operator prior to the execution of this Contract. 

39.2
The Operator shall provide pension rights to Transferring Employees that are the same as or are broadly comparable to or better than those the Transferring Employees had prior to any transfer affected by the award of this Contract. The Operator, if applicable, shall consider seeking admitted body status with the Local Government Pension Scheme or applying to NHS Pensions for permission to employ people on a NHS Pension Scheme for those Transferring Employees that are members of such a scheme. 


39.3
No compensation or remuneration shall be payable by the Council, where the nature, extent, effect or character of any obligations acquired by the  Operator under this Contract  as a result of the effects of TUPE may be different from that envisaged. 


39.4
The Council does not accept any responsibility for and gives no warranty in respect of the TUPE information which has been supplied to the Operator by the Council. 


39.5
Where the Council has notified the Operator that it intends to tender or retender any of the Services, the Operator shall on written request of the Council and in any event within 20 Business Days of that request (unless otherwise agreed in writing), provide the Council with all reasonably requested information on the staff engaged in the provision of the relevant Services to be tendered or retendered that may be subject to TUPE.


39.6
The Operator shall not in anticipation of the termination of this Contract change the identity of any of the employees engaged in providing the Services, increase or decrease the number of employees or vary any of the terms and Conditions on which they are employed unless otherwise agreed in writing by the Council and shall indemnify and hold harmless the Council from and against any breach of this Condition.

39.7
The Operator agrees to ensure that at no time during the term of this Contract will any employees be wholly or exclusively employed in the provision of the Services and furthermore it will not structure its work force in such a way that TUPE may become applicable on termination of this Contract and for the avoidance of doubt this Condition 39.7 will survive termination of this Contract.

39.8
The Operator shall indemnify and keep indemnified the Council and any Successor Operator against any losses incurred by the Council and/or the Successor Operator in connection with any claim or demand by and transferring employee under TUPE.

39.9
The  Operator shall, unless otherwise agreed by the Parties in writing, maintain a Business Continuity Plan and shall notify the Council as soon as reasonably practicable of its activation and in any event no later than 5 Business Days from the date of such activation.

40.

LEGAL PROCEEDINGS


40.1


The Operator shall notify the Council’s Representative immediately upon becoming aware of any accident, damage, or breach of any statutory provision relating in any way to the provision of or connected with the Services.


40.2

If requested to do so by the Council’s Representative and at its own expense, the Operator shall provide the Council’s Representative with any relevant information in connection with any litigation, arbitration or other dispute in which the Council may become involved or any relevant disciplinary hearing internal to the Council and shall give evidence in such inquiries or proceedings or hearings, arising out of the provision of the Services.


40.3
The Operator shall at is own expense fully assist the Local Government Ombudsman, the Audit Commission, the District Auditor, the Council’s Internal Auditor, the Council’s Monitoring Officer and any other body or person as may be specified by the Council’s Representative with any investigations, enquiries or complaints relating to allegations of maladministration or other irregularities or improprieties in connection either directly or indirectly with the Contract  such assistance to include the prompt disclosure to such body or person as aforesaid of all relevant information and documentation.


40.4
Should any part of the Services involve the Operator in performing duties or exercising powers under some other Contract  it shall upon becoming aware of anything which is likely to give rise to arbitration or litigation under that other Contract  forthwith notify the Council’s Representative of any such matter together with such particulars as are available.


41. 
ENTIRE CONTRACT  



This Contract contains the whole Contract between the Parties and supersedes all prior Contract s, arrangements and undertakings between the Parties and constitutes the entire Contract between the Parties. The Parties confirm that they have not entered into this Contract on the basis of any representation that is not expressly incorporated into this Contract.

42. 
NOTICES  


Any demand, notice, or other communication required to be given hereunder shall be sufficiently served if served personally on the addressee, or if sent by prepaid first class 
recorded delivery post or facsimile transmission to the registered office or last known 
address of the Party to be served therewith and if so sent shall, subject to proof to the 
contrary, be deemed to have been received by the addressee on the second business 
day after the date of posting or on successful transmission, as the case may be.

43.
SEVERANCE



If any provision of this Contract is prohibited by law or judged by a court to be unlawful, void or unenforceable, the provision shall, to the extent required, be severed from this Contract and rendered ineffective as far as possible without modifying the remaining provisions of this Contract, and shall not in any way affect any other circumstances of or the validity or enforcement of this Contract.

44.
WAIVER


Failure by either Party at any time to enforce the provisions of this Contract or to require performance by the other Party of any of the provisions of this Contract shall not be 
construed as a waiver of or as creating an estoppel in connection with any such 
provision and shall not affect the validity of this Contract or any part thereof or the 
right of either Party to enforce any provision in accordance with its terms.

45. 
GOVERNING LAW & JURISDICTION


This Contract shall in all respects be construed and interpreted in accordance with the 
laws of England and Wales and the English courts shall have exclusive jurisdiction to settle any disputes which may arise between the Parties out of or in connection with this Contract.

IN WITNESS whereof this Contract has been signed by the Parties hereto and is intended to be and is hereby delivered on the day and year first above written.


SIGNED on behalf of 

)


THE CORNWALL COUNCIL
)


……………………………………………………….…


Authorised Officer


SIGNED on behalf of

)


[INSERT OPERATORS NAME]
)


………………………………………………………………


Director


Witnessed by …………………………………………


Name ………………………………………..………....


Address …………………………………………..…....    


Occupation …………………………………...……….


SCHEDULE 1


Council/Operator Representatives


Council:
Name: 
[NAME]




[JOB TITLE]


Address: 
Cornwall Council



[INSERT DEPARTMENT DETAILS]




County Hall




Truro, TR1 3AY


Email: 

[EMAIL]


Telephone: 
[PHONE NUMBER]


Operator:
Name: 
[NAME] 


Address: 
[INSERT ADDRESS TO BE USED FOR  CONTACT PURPOSES]


Email: 

 [EMAIL]


Telephone: 
 [CONTACT NUMBER/S]


Appendix 1

     SPECIFICATION


Appendix 2


   PRICING DOCUMENT



image3.png
one and a

cO RWALL
COUNCIL





image4.jpeg




