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SCHEDULE 1

1. INTRODUCTION
1.1
Unless otherwise indicated, all words and expressions used in these instructions to Potential Bidders with an initial capital letter shall have the meanings set out in the Conditions of Contract.  A definitions schedule is included at Paragraph 25 of this document.

1.2   This procurement is exempt from the Public Contract Regulations 2015 (as amended) on account of being a procurement for a service concession contract. 
1.3
Southend on Sea Borough Council (the “Council”) is seeking to award a Service Concession Contract to allow for the design, implementation, and operation of a high capacity innovative commercial wireless network which will potentially deliver open space wifi hotspot/coverage as well as enhance 3G and future 4G coverage within the Borough of Southend-on-Sea as a service concession through access to specified assets belonging to the Council.

1.4     This Service Concession Contract is being procured under the open procedure and conducted in accordance with the the UK Public Contracts Regulations 2015 (the “Regulations”).
1.5
The Council, to encourage innovation would welcome variant bids to reflect innovative approaches to utilising the council owned assets as detailed which could generate the most commercially and socially advantageous benefit to the Borough of Southend on Sea.

1.6     Potential Bidders are (in accordance with the provisions set out below) invited to submit Tenders as per the time and date shown on the in the Timetable at paragraph 20.
1.7
The Council will not enter into detailed discussions of the requirements at this stage.
1.8
All material issued in connection with this Invitation to Tender (ITT) shall remain the property of the Council and shall be used only for the purpose of this procurement.  All Due Diligence information shall be either returned to the Council or securely destroyed by the Potential Bidder (at the Council’s option) at the conclusion of the procurement.

1.9
The Potential Bidder shall ensure that each and every sub-contractor, consortium member and adviser abides by the terms of this ITT and the Conditions of Tender.

1.10
This ITT describes the Council’s requirements for the Service Concession Contract, the tendering process and the evaluation criteria under which the Council will award the Concession contract in due course with the successful Bidder.
1.11
This ITT also sets out details on the form and content and the timetable and other administrative arrangements for the tendering process.

1.12
Prior to commencing formal evaluation, Tender Responses will be checked to ensure that they are fully compliant with the Conditions of Tender.  Non-compliant Tender Responses may be rejected by the Council.  Tender Responses which are determined by the Council to be fully compliant, as set out in Schedule 3, will proceed to evaluation.  These will be evaluated using the selection criteria and weightings detailed in paragraph 21.
1.13
Following evaluation of the compliant Tenders and approval of the outcome the Council intends to appoint a Bidder to enter into the Service Concession Contract.
1.14
Potential Bidders should read this ITT carefully before completing the Tender documentation. Failure to comply with the requirements set out in this ITT for completion and submission of the Tender Response may result in the rejection of the Tender.  Potential Bidders are required therefore to acquaint themselves fully with the extent and nature of the Service Concession and associated requirements. This ITT constitutes the Conditions of Tender.  By Participating in the tender process the Potential Bidder acknowledges and represents that it accepts these Conditions of Tender and acts in full knowledge that the Council shall rely on that representation.

1.15
Potential Bidders shall not make contact with any other employee, agent or consultant of the Council who are in any way connected with this procurement during the period of this procurement, unless instructed otherwise by the Council.

1.16
The Council shall not be committed to any course of action as a result of:


1.16.1

issuing this ITT or any invitation to participate in this procurement; or

1.16.2

an invitation to submit any response in respect of this procurement; or


1.16.3

communicating with a Potential Bidder or a Potential Bidders representatives or agents in respect of this procurement; or

1.16.4

any other communication between the Council (whether directly of by its agents or representatives) and any other party.

1.17
The Council will not reimburse any costs incurred by Potential Bidders in connection with the preparation and submission of Tender Responses including without limitation any cost in the event the Council exercises its right to alter or terminate this procurement.

1.18
No information contained in this ITT or any communication made between the Council and any Potential Bidder in connection with this ITT shall be relied upon as constituting a Contract, agreement or representation that any contract shall be offered in accordance with this ITT.  The Council reserves the right subject to the Regulations, to change without notice the basis of, or the procedures for, the tendering process or to terminate the process at any time.  Under no circumstances shall the Council incur any liability to any Potential Bidder in respect of the ITT or any supporting documentation.  
2.
CONFIDENTIALITY

2.1
The contents of this ITT are being made available by the Council to Potential Bidder on condition that:


2.1.1

Potential Bidders shall at all times treat the contents of the ITT and any related documents (together called the ‘Information’) as confidential, save in so far as they are already in the public domain;


2.1.2

Potential Bidders shall not disclose, copy, reproduce, distribute or pass any of the Information to any other person at any time or allow any of these things to happen;


2.1.3

Potential Bidders shall not use any of the Information for any purpose other than for the purpose of submitting (or deciding whether to submit) a response to this ITT; and


2.1.4

Potential Bidders shall not undertake any publicity activity within any section of the media.

2.2
The Tender documents and all other documentation issued by the Council relating to the Service Concession Contract shall be treated by the Potential Bidder as private and confidential for use only in connection with the Tender and any resulting contract and shall not be disclosed in whole or in part to any third party unless:


2.2.1

Information has been disclosed for the purposes of obtaining quotations from proposed insurers and/or sub-contractors as required for the Tender Submission; or

2.2.2

The Potential Bidder obtains the prior written consent of the Council in relation to such disclosure, distribution or passing of Information; or


2.2.3

The disclosure is made for the sole purpose of obtaining legal advice from external lawyers in relation to the procurement or to any contract arising from it; or


2.2.4

The Potential Bidder is legally required to make such a disclosure.

2.3
In paragraph 2.1 and 2.2 above the definition of ‘person’ includes but is not limited to any person, firm, body or association, corporate or incorporate.

2.4
The Council may disclose detailed information relating to Potential Bidders to its officers, employees, agents or advisers and the Council may make any of the documents and / or Information and / or other information as tendered or otherwise made available for the purposes or in any way whatsoever related to this ITT for private inspection by, without limitation, its officers, employees, agents or advisers.  The Council also reserves the right to disseminate information that is materially relevant to the procurement to all Potential Bidders, even if the information has only been requested by one Potential Bidder, subject to the duty to protect each Potential Bidders commercial confidentiality in relation to its ITT submission (subject to the provision of Document 4 (FOIA) of this ITT).
2.5
The copyright in all the documents that constitute the Contract shall vest in the Council and all such documents and all copies thereof are and shall remain the property of the Council and must be returned to the Council upon demand.

3.
FREEDOM OF INFORMATION AND ENVIRONMENTAL INFORMATION REGULATIONS

3.1
The Freedom of Information Act 2000 (“FOIA”) and the Environmental Information Regulations 2004 (“EIR”), make provision for the disclosure of information held by public authorities or by persons providing services for them.  The FOIA/EIR provides that anyone can ask the Council for any information and, unless an exemption applies, the information must be supplied.  This means that all the information that a Potential Bidder provides to the Council under this tendering process will be subject to the FOIA/EIR disclosure provisions.
3.2
If a Potential Bidders believes that any of the information contained in its Tender, or otherwise supplied to the Council as part of this tendering process, is either confidential, commercially sensitive or constitutes a trade secret it should make a statement to that effect in a schedule to its Tender (marked “FOIA/EIR Schedule”), with a brief description of each item of information affected and the reasons why it has been included in the schedule.  It is the Potential Bidder’s responsibility to keep this schedule updated as the tendering process progresses, for example where further information is elicited from Potential Bidders through clarification questions.

3.3
Potential Bidders should appreciate that the simple marking of information with words such as “commercial in confidence” only has the effect of identifying to the Council that an exemption could potentially apply under the FOIA/EIR.  The issue will not simply be whether information is marked as confidential but whether, for example, a duty of confidence in fact applied in law to that piece of information or whether release would be likely to prejudice the Potential Bidders interests.
3.4
Potential Bidders are advised to read the Code of Practice issued by the Department for Constitutional Affairs under Section 45 of the FOIA, which gives guidance to public authorities on the handling of requests for information the disclosure of which may affect the interests of third parties.  The code can be accessed on the internet at: http://www.justice.gov.uk/downloads/information-access-rights/foi/foi-section45-code-of-practice.pdf
3.5
Where Potential Bidder identifies information as commercially sensitive under the FOIA/EIR, the Council will use its reasonable endeavours to maintain confidentiality.  Potential Bidders should note, however, that, even where information is identified as commercially sensitive, the Council may be required to disclose such information in accordance with the FOIA/EIR.  In particular, the Council is required to form an independent judgement concerning whether the information is exempt from disclosure under the FOIA/EIR.

3.6
Potential Bidders should bear in mind that the listing by them of information in an FOIA/EIR schedule cannot provide automatic guarantee that the Council will not disclose such information (or the fact that it holds it) since the Council cannot fetter the application of the FOIA/EIR.
4. CANVASSING

4.1
Any Potential Bidder who directly or indirectly canvasses any officer, member, employee or agent of the Council concerning this procurement or who directly or indirectly obtains or attempts to obtain information from any such officer, member, employee or agent concerning any other Potential Bidder, Tender or proposed Tender concerning this procurement shall (without prejudice to any other remedy available to the Council) and unless specifically permitted in this ITT for the purposes of clarifying the procurement process, be disqualified.
5. COLLUSIVE BEHAVIOUR

5.1 Any Potential Bidder who:

5.1.1 fixes or adjusts its Tender Response by or in accordance with any agreement or arrangement with any other party; or

5.1.2 communicates to any party other than the Council the amount or approximate amount of its proposed Tender or information which would enable the amount or approximate amount to be calculated (except where such disclosure is made in confidence in order to obtain quotations necessary for the preparation of the Tender or insurance or any necessary security); or

5.1.3 enters into any agreement or arrangement with any other party that such other party shall refrain from submitting a Tender; or

5.1.4 enters into any agreement or arrangement with any other party as to the amount of any Tender submitted; or

5.1.5 offers or agrees to pay or give any sums or sums of money, inducement or valuable consideration directly or indirectly to any party for doing or having done or causing or having caused to be done in relation to any other Tender or proposed Tender, any act of omission, shall (without prejudice to any other civil remedies available to the Council and without prejudice to any criminal liability which such conduct by a Potential Bidder may attract) be disqualified.

5.2      Potential Bidders should complete and submit the Non-Collusive Tendering

          Certificate as detailed in Document 2 (pages 75-76).
6. NO INDUCEMENT OR INCENTIVE
6.1 This ITT is issued on the basis that nothing contained in it shall constitute an inducement or incentive nor shall have in any other way persuaded a Potential Bidder to submit a Tender or enter into the Service Concession Contract or any other contractual agreement.

7.
RIGHT TO REJECT / DISQUALIFY
7.1
The Council reserves the right to reject or disqualify any Tender submitted by a Potential Bidder in respect of which the Potential Bidder:

7.1.1 

fails to comply fully with the requirements of this ITT or is guilty of a serious misrepresentation in supplying any information required in this document; or expression of interest; and / or

7.1.2

is guilty of serious misrepresentation in relation to its Tender; expression of interest and/ or the Tender process; and/ or

7.1.3

there is a change in identity, control, financial standing or other factor impacting on the selection and/ or evaluation process affecting the Potential Bidder; and / or

7.1.4

discloses to any third party prices shown in its Tender except where such disclosure is made in confidence in order to obtain quotations necessary for the purposes of financing or insurance; and / or

7.1.5

enters into any agreement with any other person that such other person shall refrain from submitting a Tender or shall limit or restrict the prices to be shown by any other Potential Bidder in its Tender; and / or

7.1.6

fixes prices in its Tender in accordance with any arrangement with any person or by reference to any other Tender; and / or

7.1.7

offers or agrees to pay or give any sum of money, inducement or valuable consideration directly or indirectly to any person for doing or having done or causing or having caused to be done in relation to any other Potential Bidder or any other person’s proposed Tender any act or omission; and / or

7.1.8

in connection with the award of the Contract commits an offence under the Bribery Act 2010 or gives fee or reward the receipt of which is an offence under Section 117(2) of the Local Government Act 1972; and / or

7.1.9

has directly or indirectly canvassed any member or official of the Council concerning award of the Contract or who has directly or indirectly obtained or attempted to obtain information from any such member or official concerning any other Potential Bidder or Tender submitted by any other Potential Bidder; and / or

7.1.10

has done anything improper to influence the Council during the Tender period; and / or

7.1.11
           has failed to use English language; and / or

7.1.12

has failed to return fully completed and signed tender deliverables identified in schedule 3.

7.2
     The Council also reserves the right to reject a Tender:

7.2.1

from a Potential Bidder if another Potential Bidder has to the knowledge of that first named Potential Bidder named that first named Potential Bidder as a sub-contractor;
7.2.2

from a Potential Bidder if that Potential Bidder has named as sub-contractor another person who to the knowledge of the first named Potential Bidder has submitted or intents to submit a Tender;

7.2.3

from a group company of another Potential Bidder;

7.2.4

from a person who is a member of a partnership or consortium which has submitted or intends to submit a Tender; or

7.2.5

from a Potential Bidder where the Council believes that there has been any form of co-operation or collusion with another Potential Bidder.

7.3

For the avoidance of doubt any non-acceptance or rejection in accordance with paragraphs 7.1 and 7.2 below shall be without prejudice to any other civil remedies available to the Council or any criminal liability that such conduct by a Potential Bidder may attract.

8.

NON CONSIDERATION OF TENDER
8.1

The Council may at its absolute discretion refrain from considering any Tender if:

8.1.1

it is not in accordance with this ITT and all other instructions issued by the Council during the Tender period; and/or

9.
RIGHT TO CANCEL, CLARIFY OR VARY THE PROCESS
9.1
The Council reserves the right to:

9.1.1

cancel or withdraw from the tender process at any stage; and/or


9.1.2

amend the terms and conditions of the tender process; and/or

9.1.3

require the Potential Bidder to clarify its Tender in writing and/or provide additional information (failure to respond adequately may result in the Potential Bidder not being selected); and/or


9.1.4

not to award the Service Concession Contract.
10.
TENDER VALIDITY
10.1
Tenders are to remain open for acceptance for a minimum period of 180 days.  Ttenders valid for a shorter period may be rejected.

11.     CONTRACT TERM

11.1
The Service Concession Contract shall be for 10 Year years with the option to extend for a further 5 Years at the sole discretion of the Council. Any extension of the Service Concession Contract shall be on the Terms and Conditions agreed in the initial period of the Service Concession. The Council is willing to offer an exclusivity period for the first five (5) years.
11.2 
The Contract term is anticipated to commence 10th December 2015 to 9th December 2015 with an option to extend by a further five (5) years. The Council reserves the right to reserve the commencement date prior to contract award.
12.
ACCEPTANCE AND ADMISSION TO THE CONTRACT
12.1
It is important that the requirements of the open procedure under the Regulations are complied with, and the open procedure prohibits negotiations during the procurement process.  Given this, the Service Concession Contract will not be subject to negotiation.  By submitting the Form of Tender, Potential Bidders will be confirming that they are willing to enter into the Service Concession Contract as set out in Schedule 4 to this ITT.  The Council reserves the right to reject a Potential Bidder who does not accept the Contract.
12.2
The Council shall be under no obligation to accept any Tender.
12.3
Any acceptance by the Council of a Tender shall be notified to the successful Bidder in writing (the “Acceptance Letter”).  
13. INSTRUCTIONS FOR COMPLETION

13.1
Potential Bidders must obtain for themselves at their own responsibility and expense all information necessary for the preparation of the Tender Response.  Potential Bidders are solely responsible for the costs and expenses incurred in connection with the preparation and submission of their Tender Response and all other stages of the selection and evaluation process.  Under no circumstances will the Council or any of their advisers, be liable for any costs or expenses borne by the Potential Bidders, sub-contractors, suppliers or advisers in this process.

13.2
Potential Bidders are required to complete and provide all information required by the Council in accordance with the Conditions of Tender and the ITT.  Failure to comply with the Conditions and the ITT may lead the Council to reject a Tender Response.

13.3
The Council may require Potential Bidders to clarify answers in the Tender Response or to supply additional information if it considers this appropriate including conducting reference site visits; asking for demonstrations; and/or presentations. 
13.4
The Council relies on Potential Bidders own analysis and review of information provided.  The Council does not warrant the accuracy nor sufficiency of any information provided and all information provided has been provided for information purposes only.  Consequently, Potential Bidders are solely responsible for obtaining information which they consider is necessary in order to make decisions regarding the content of their Tender Response and to undertake any investigations they consider necessary in order to verify any information provided to them during the procurement process.

13.5
Potential Bidders should notify the Council promptly of any perceived ambiguity, inconsistency or omission in this ITT, any of its associated documents and/or any other information issued to them during the procurement process.

13.6
Potential Bidders must adhere to the format of this ITT when answering the questions.  Where questions cannot be answered fully, please provide relevant explanation and details.  Where a question is not relevant to your organisation, write/type “Not Applicable” in the appropriate place.
13.7
Potential Bidders are asked to include a single point of contact in their organisation for their response to the ITT.  The Council will not be responsible for contacting the Potential Bidder through any route other than the nominated contact.  The Potential Bidder must therefore undertake to notify any changes relating to the contact promptly.
13.8
If a Potential Bidder considers that any of the information included in their Tender Response is commercially sensitive, it should identify it and explain (in broad terms) what harm may result from disclosure if a request is received, and the time period applicable to that sensitivity.

13.9
Potential Bidders should be aware that, even where they have indicated that information is commercially sensitive, the Council may be required to disclose it under the FOIA and / or EIR if a request is received.

13.10
Potential Bidders should also note that the receipt of any material marked “confidential” or equivalent by the Council should not be taken to mean that the Council accepts any duty of confidence by virtue of that marking.

13.11
If separate sheets are needed, these should be clearly marked on the top right hand corner with the number of the question to which it relates and the name of the Potential Bidder.  In addition, please indicate under the relevant question that this has been done. Answers to the questions and any accompanying documentation must be in English.

13.12 
If the Potential Bidder reproduces the ITT, the paragraph numbering, content or wording of the questions must not be changed in any way.

13.13 
Potential Bidders are asked not to supply general marketing, promotional or similar material in answer to a question, unless such information is specifically requested or the material supplied is particularly relevant to the question.  If such material is specifically requested it should be marked clearly to show the Potential Bidders name, the number of the question to which it relates and, if appropriate, the page number of the section of the material which is relevant.

13.14 
A Partner or other authorised representative of the Company/Organisation must sign the Tender Response on behalf of the Potential Bidder.

13.15 
If the Potential Bidder is a member of a group of companies (e.g. sister organisation, subsidiary etc), the Tender Response should be completed on behalf of the individual Potential Bidder and not on behalf of the group as a whole (except where group information is specifically requested by the question).
13.16
In the event that none of the responses are deemed satisfactory, the Council reserves the right to terminate the procurement and where appropriate re-advertise the procurement.
13.17 
Potential Bidders must be explicit and comprehensive in their responses to this ITT as this will be the single source of information on which responses will be scored and ranked.  Potential Bidders are advised neither to make any assumptions about their past or current supplier relationships with the Council nor to assume that such prior business relationships will be taken into account in the evaluation procedure.
13.18 Price and any financial data provided must be submitted in or converted into       pounds sterling.  Where official documents include financial data in a foreign currency, a sterling equivalent must be provided.

13.19 Potential Bidders are reminded that by following the EU open procedure that Potential Bidders must be capable of acceptance in their own right without negotiation.
14.     QUESTIONS AND CLARIFICATIONS

14.1 All requests for clarification about the requirements or the process of this procurement exercise shall be made in accordance with paragraph 14.3.  No approach of any kind in connection with this ITT should be made to any other person within, or associated with the Council.
14.2 The Council will endeavour to answer all questions as quickly as possible, but cannot guarantee a minimum response time.  The Regulations require the Council to respond to any request for clarification at least 4 days before the deadline for receipt of Tender Responses.  In order to satisfy this requirement, the Council has designated a specific window of time to deal with clarification requests from Potential Bidders.  
14.3 Clarification requests should be submitted to procurement@southend.gov.uk ref. 040915NGWN.
14.4    In order to ensure equality of treatment of Potential Bidders, the Council intends to publish the questions and clarifications raised by Potential Bidders together with the Council’s response (but not the source of the question) to all Potential Bidders.
14.5   The Council will share clarification questions and responses with all potential bidders. Potential bidders should consider the format of questions where a question may contain commercially confidential information or may give another Potential Bidder a commercial advantage.  Where the Council considers that a question or its response may be sensitive the Potential Bidder may be given the opportunity to withdraw the question."
15 AMENDMENT OF TENDER DOCUMENTS
15.1 At any time prior to the deadline for the receipt of Tender Responses, the Council     can modify the ITT by amendment.  Any such amendment will be numbered and dated and issued by the Council to all Potential Bidders.  In order to give Potential Bidders reasonable time in which to take the amendment into account in preparing their Tenders, the Council shall aim to issue any such amendments as expeditiously as possible, failing which the Council may, at its sole discretion, extend the deadline for receipt of Tenders (unless such extension is mandatory to comply with the Regulations, in which case an extension shall be made).

15.2 Potential Bidders may modify their Tender Response prior to the deadline.  If modification is made, the Potential Bidder should submit any such modification in writing as per paragraph 16.4.  No Tender may be modified subsequent to the deadline for receipt.
15.3 Potential Bidders may withdraw their Tender Response at any time prior to the deadline for receipt of Tender submissions.  The notice to withdraw the Tender must be in writing and to the address detailed in paragraph 16.4.
16 RETURN OF THE TENDER RESPONSE
16.1   The Tender Response must be submitted in the form specified in paragraph 16.4.
         Failure to do so may render the response non-compliant and it will be rejected.

16.2 The completed Tender Response must be returned no later than the time and          date shown on the e procurement portal.  
16.3 It is the responsibility of Potential Bidders to ensure that submissions are received by the closing time on the closing date.  The Council’s constitution states that any Tender Response received after the deadline will be rejected and not considered for evaluation.  
16.4     Please return your completed tender response documents in full and enclosed in an envelope, addressed using the Blue Label provided (see attached Excel file – ‘E Blue Return Label’). Tender Responses are to consist of one A4 paper original (to be clearly marked “original”) with two further copies in the same format, as well as an electronic copy on disk or USB stick are to be sealed in an envelope or package and forwarded to the Council, paying all carriage or postage as appropriate. The enclosed return label should be used and envelopes or packages should bear no reference to the Potential Partner by name. The Potential Bidder must not mark the outside of the envelope in any way, to ensure that their submission is unidentifiable. Attention is drawn to the fact that the use of a postal franking machine, or return address details on the Tender Response envelope that includes the name, postcode or other indication of the Tenderer will invalidate the Tender.  
16.5
Failure to comply with these instructions may affect your eligibility for the competition.
16.6
Tender Responses will be received any time up to the deadline stated above.  Tenders received before this deadline will be retained in a secure environment, unopened until the opening date.

17.
DISCLAIMERS
17.1
Whilst the information in this ITT, Due Diligence Information and supporting documents have been prepared in good faith, it does not purport to be comprehensive nor has it been independently verified.

17.2
Neither the Council, nor any advisors, officers, members, partners, employees, other staff or agents:

17.2.1
makes any representation or warranty (express or implied) as to the accuracy, reasonableness or completeness of the ITT; or

17.2.2
accepts any responsibility for the information contained in the ITT or for their fairness, accuracy or completeness of that information nor shall any of them be liable for any loss or damage (other than in respect of fraudulent misrepresentation) arising as a result of reliance on such information or any subsequent communication.

17.3
Any persons considering making a decision to enter into contractual relationships with the Council following receipt of the ITT should make their own investigations and their own independent assessment of the Council and the requirements as specified and should seek their own professional financial and legal advice.  For the avoidance of doubt the provision of clarification or further information in relation to this ITT or any other associated documents (including the schedules) is only authorised to be provided following a query made in accordance with paragraph 14.3 of this invitation to tender.

17.4
Any Contract concluded as a result of this ITT shall be governed by English Law.
18.
NOTIFICATION OF AWARD
18.1
The Concession will be awarded to the Bidder who offers the most economically advantageous tender.
18.2   Contract award is subject to the formal approval process of the Council and subject to Contract.  Until all necessary approvals are obtained, and the standstill period completed, no agreement will be entered into.
18.3
The Council will notify the successful Bidder of their decision to award the Contract in writing and will publish an award notice in Contracts Finder.
19.
FEEDBACK
21.1
Following conclusion of the procurement all unsuccessful Potential Bidders will be afforded the opportunity of written feedback.
20.
INDICATIVE TENDERING TIMETABLE

20.1
To ensure that the evaluation and award process is completed and the Contract executed prior to the commencement date, the Council has set the following tendering timetable.  The Council reserves the right to amend the timetable.

	Stage in the Procurement
	Deadline

	Information Day
	18th June 2015

	ITT Published on Contracts Finder 
	4th September 2015

	Deadline for Clarification Questions
	25th September 2015

	Deadline for the Council’s responses to Potential Bidder Clarification Questions
	5th October 2015

	Deadline for return the Tender Response to the Council
	12 Noon on Tuesday 13th October 2015

	Evaluation of the Tender Responses commences
	13th October 2015

	Clarification meetings if required
	Wc 19th October 2015

	Final Moderations
	27th October 2015

	Recommendation and Decision Agreed 
	30th October 2015

	Notice of Executive Decision
	30th October 2015

	Voluntary Standstill Period Ends
	10th November 2015

	Award of Contract
	11th November 2015

	Project implementation start
	16th November 2015


21. TENDER EVALUATION CRITERIA

21.1 The tender evaluation process will be conducted to ensure that Tenders are evaluated fairly to ascertain the most economically advantageous tender.
21.2 The Council shall evaluate tenders against the following:
(i) Eligibility criteria - pass/fail stage. 

(ii)
Award criteria - weighted out of 100%.
21.3 Each tender will be evaluated against the Eligibility Criteria.  This section stipulates the minimum probity requirements for a Potential Bidder to be successful.  Potential Bidders must pass all required standards in order to be evaluated further.  Failure to pass any of the Eligibility Criteria will result in the submission being rejected and not progressing any further in the procurement process.  
	Question / Document
	Guideline evaluation criteria for Eligibility
	Weighting

	A.2.13
	No Conflict of Interest
	Pass / Fail

	A.4
	Business Probity
	Pass / Fail

	A.6
	Increasing the level of insurance if successful (where appropriate)
	Pass / Fail

	B.1
	Financial information 
	Pass / Fail

	Document 1
	Form of Tender 
	Pass / Fail

	Document 2
	Signed Freedom of Information Act
	Pass / Fail

	Document 3
	Signed Anti-collusion and Competition Code Certificate
	Pass / Fail

	Document 4
	Anti Canvassing certificate
	Pass / Fail

	Document 5
	Declaration
	Pass / Fail


All Tenders that have passed the Eligibility criteria above will then be evaluated against the award criteria set out in the table below 21.4. 
21.4
This section (Award Criteria) seeks to identify the experience and ability of each Potential Bidders to perform the requirements of the specification and at what price and will be evaluated in accordance with the following:

	Question / Document
	Award criteria 
	Weighting

	Schedule 3 Part C
	Quality Proposal
	60%

	Schedule 3 Part D
	Commercial Proposal
	40%

	
	Total
	100%


21.5
The main award criteria detailed above is further broken down into detailed evaluation criteria against which each Tender will be assessed as follows:
Quality: 60%


Operational


20%


Technical


5%


Coverage


30%


Customer Engagement
30%

           Social Value                       15%  

Commercial: 40%
21.6
The different criteria and sub-criteria together with the detailed scoring mechanism detailed below will be used to score each Tender Submission.  A weighting is attributed to each evaluation heading reflecting its relative priority.  Scores will be aggregated under each heading to give an overall score for the Tender.
21.7     Bidders may be invited for interview following an initial evaluation. 

            The initial evaluation scores would be adjusted based on the clarifications 
             sought at the interviews. A final moderation stage would determine the outcome 
             of the evaluation. The interview is part of the evaluation process 
            and an opportunity for the evaluation panel to clarify any matters in the 
            submission. It is not intended as an opportunity for a sales pitch and is not a 
            negotiation or opportunity to adjust any rates or prices submitted.

21.8
The Council reserves to itself the right in its absolute discretion:


21.8.1
to award the Contract to the successful Potential Bidder; and / or

21.8.2 
to award a Potential Bidder either the whole of the Contract or part thereof; and / or

21.8.3 
not to award the Contract to any of the Potential Bidders or at all.

22. SCORING METHODOLOGY

22.1 Quality Scoring Methodology:
The following scoring methodology will be applied:

	Score
	Rating
	Criteria for Assessing Score

	1
	Unsatisfactory / Unacceptable
	Does not meet any of the requirements

	2
	Poor
	Falls far short of meeting the requirements

	3
	Very Weak
	Falls significantly short of meeting the requirements

	4
	Weak
	Falls moderately short of meeting the requirements 

	5
	Acceptable
	Appears to meet requirements but some inference needed where not fully demonstrated or evidenced

	6
	Satisfactory
	Satisfactorily meets requirements and is supported by clear evidence

	7
	Good
	Meets requirements and will bring some added value / benefit 

	8
	Very Good
	Exceeds requirements and will bring added value / benefit 

	9
	Outstanding
	Significantly exceeds requirements and will bring significant added value/ benefit 

	10
	Exceptional
	Submission significantly exceeding requirements in all respects and will bring very significant added value / benefit 


The assessment of each criteria will be based on the scoring system tabulated above. The right is reserved to exclude any bidder who scores 2 or less in any criteria.

22.2  Commercial Scoring Methodology

For the purposes of the commercial evaluation each bidder will be required to complete the Commercial Pricing Template 

Bidders should complete ALL aspects of the Commercial Proposal and Template Schedule 5.
The Commercial Envelope is worth 40% of the available marks. 

           Each sub-section has the respective weighting shown against it below.
	Commercial Envelope
	% Breakdown
	

	1
	Minimum Annual Guaranteed Sum (MAGS)


	50%
	

	2
	Non-Guaranteed Revenue Share with Confidence Weighting applied
	50%
	

	Total 
	
	100%


The Council is seeking innovative proposals that will maximise the revenue earning opportunities that a wireless network affords. 
Minimum Annual Guaranteed Sum 
The MAGS is the total of = Upfront Fee + Annual Concession Fee + Annual Guaranteed Revenue Share for the ten years of the concession. 
The total MAGS will be evaluated based on the proportion to best price method, where by all tenderers will be rated against each other on total MAGS (excluding VAT). 

The method compares all bids received to the highest total sum received.  Bids equal to the highest sum receive 100% of the Top Score (i.e. if Commercial 30% a maximum score of 30, if 60% a maximum score of 60). Lower prices receive proportionately lower scores or points i.e. if half the value you will receive half of the available points.

Non-Guaranteed Revenue Share and Confidence Scoring Methodology 
Within the Commercial Envelope, Bidders are being asked to advise the Council of the following:-

· Estimated total Value for the Revenue Generated by this Concession (Guaranteed and Non-Guaranteed); 
· details of the percentage of that Revenue Share which will be paid to the Council for the Concession; 

· resulting in the Total Estimated Revenue; and

· the Non-Guaranteed Revenue Share which will potentially be paid to the Council. 

To ensure open, fair and transparent competition and a robustness to the figures Bidders are also being asked  to complete a series of financial questions which cover the following areas:- 

· Maximise the revenue earning opportunities that a wireless network affords;

· Proposed approach to shared revenue;

· Demonstrating how the revenue is supported by separate open book accounting and full audit provisions; and

· Proposals for renegotiation in respect of technological advances.

Each confidence scoring question will be given a mark, that mark will be obtained by assessing each question in accordance with the following guide:-

The following percentages will be applied to determine the degree of scoring achieved in the Confidence Score Table Schedule 5.
	Percentage
	Confidence Description

	0
	Nil or inadequate response.  Fails to demonstrate an ability to meet the requirement.

	25
	Response is partially relevant and poor.  The response addresses some elements of the requirements but contains insufficient/limited detail or explanation to demonstrate how the requirements will be fulfilled

	50
	Response is relevant and acceptable.  The response addresses a broad understanding of the requirements but may lack details on how the requirement will be fulfilled in certain areas.

	75
	Response is relevant and good.  The response is sufficiently detailed to demonstrate a good understanding and provides details on how the requirements will be fulfilled.

	100
	Response is completely relevant and excellent overall.  The response is comprehensive, unambiguous and demonstrates a thorough understanding of the requirement and provides details of how the requirement will be met in full.


The marks will be entered into the Score Calculator Evaluation Spreadsheet Commercial Pricing Template Schedule 5.  This Spreadsheet will apply the weighting to the questions and then to the overall criterion resulting in a total Confidence Mark being calculated for each Bidder. 

This total Confidence Mark will be used to multiply against the Bidders Non-guaranteed Revenue Share figure, the resulting amount will be the Calculated Revenue Share (Non-guaranteed) and it is that amount which will be the used in the evaluation  

The total Calculated Revenue Share (Non-guaranteed) amount will be evaluated based on the proportion to best price method, where by all tenderers will be rated against each other on total Calculated Revenue Share (Non-guaranteed) amount (excluding VAT). 

The method compares all bids received to the highest total sum received.  Bids equal to the highest sum receive 100% of the Top Score (i.e. if Commercial 30% a maximum score of 30, if 60% a maximum score of 60). Lower prices receive proportionately lower scores or points i.e. if half the value you will receive half of the available points.

In each response the Bidder will be required to provide evidence to substantiate and justify their response providing documentary evidence where applicable. The evaluation and resultant markings will be determined by the quality of the response and the level of supportive documentation submitted.  

Confidence Score Table:

	Maximise the revenue earning opportunities from a wireless network affords
	Maximum score

30

	Provides multiple revenue streams
	10

	Shows good understanding of market and demand for services
	10

	Provides a marketing plan which will promote the availability of wifi and how this will be promoted  
	3

	Provides ability and agility to change or add revenue streams during contract
	7

	Proposed approach to shared revenue
	Maximum score

25

	Detailed Business Model(s) including support for enhancing commercial wireless services within the Borough of Southend on Sea including localised mobile coverage
	10

	Transparent and open
	4

	Proven business Model(s)
	4

	Innovation
	3

	Evidence for revenue figures
	2

	Proposals for extending coverage and renegotiation in respect of technological advances
	Maximum score

35

	Detailed Business Model(s) including support for enhancing commercial wireless services within the Borough Southend on Sea including how you would address localised mobile coverage
	10

	Incorporates latest technologies – approach to Smart City Strategy
	10

	Provides robust details of future technological changes and likely impacts
	5

	Provides proposals and procedures for improving Authority revenues based on technological advances
	5

	Plans for technology improvements to maximise revenue
	5


	How the proposals commercial model deals with consideration for “free access” to consumers
	Maximum score

10

	Free access without time restriction
	4

	Free access without speed limit  or download limit
	2

	Free access without geographic limitation (ie available where ever network is)
	2

	Free access to support social and digital inclusion
	2


A commercial weighting of 40% will be applied to the Total Present Value identified in the Pricing Template at Schedule
23.  THE CONTRACT 
Please see the Concession License Agreement provided at Schedule 4, which sets out the Authority’s contract conditions.  The Authority accepts that this document may require minor amendment to reflect the detail of the successful Bidders bid. However, please note that no amendments will be accepted where there is a material transfer of risk back to the Authority or a material worsening of the Authority’s commercial position. This document sets out the Authority’s acceptable risk positions and Bidders should bid accordingly.
24. POTENTIAL BIDDERS WARRANTIES 

24.1    In submitting a Tender the Potential Bidder warrants, represents and undertakes    to the Council that:

i.   
it has complied in all respects with this ITT; and

ii.    
all information, representations and other matters of fact communicated (whether in writing or otherwise) to the Council by the Potential Bidder or its staff in connection with or arising out of the Tender are true, complete and accurate in all respects; and

iii.   
it has carried out its own investigations and research, has satisfied itself in respect of all matters relating to the Tender documents and that it has not submitted the Tender and has not entered into the Contract in reliance upon any information, representations or assumptions (whether made orally, in writing or otherwise) which may have been made by the Council; and

iv.   
it has full power and authority to enter into the Service Concession Contract; and

v.   
it is of sound financial standing and the Potential Bidder and its directors, officers and employees are not aware of any circumstances (other than such circumstances that may be disclosed in the audited accounts or other financial statement of the Potential Bidder) submitted to the Council that may adversely affect such financial standing in the future; and

25.
DEFINITIONS
	Term
	Meaning

	“Appendix”
	Means an appendix to this ITT

	“Authorised Officer”
	Means the principle contact of the Council or such representatives that may be notified by the Council.

	“Conditions of Tender”
	Means the terms and conditions set out in this ITT relating to the submission of a tender.

	“Contract”
	Means an agreement to be entered into on behalf of the Council and by one or more Potential Bidders for the provision of all or part of the Services.

	“Commencement Date”
	Means the 16th  November 2015

	“Council” 
	Means Southend on Sea Borough Council 

	“Council premises”
	Means any premises owned, occupied or used by the Council.

	“Due diligence information”
	Means the background and supporting documents and information provided by the Council for the purpose of better informing the Potential Bidders response to this Invitation to Tender.

	“FOIA”/”EIR”
	Means the Freedom of Information Act 2000 and Environmental Information Regulations 2004 and any subordinate legislation made under such Act from time to time together with any guidance and / or codes of practice issued by the Information Commissioner or relevant Government department in relation to such legislation.

	“Invitation to Tender” or “ITT”
	Means this invitation to tender document and all related documents published by the Council and made available to Potential Bidders and includes the due diligence information.

	“Potential Bidder”
	Means the organisations being invited to respond to this invitation to tender.

	“Specification”
	Means the description of the requirements, and any modification thereof or addition thereof as may from time to time be furnished or approved in writing by the Authorised Officer or otherwise duly made under the Contract.

	“Tender”, “Response”, “Tender Response”, Tendered Response” or “ITT Response”
	Means the Potential Bidders formal response to this invitation to tender.

	“Tenderers”
	Means the organisation being invited to respond to this invitation to tender.

	“Term”
	Means the period from the Commencement Date to Termination Date, subject to any extension pursuant to paragraph 11.


SCHEDULE 2
SPECIFICATION

SPECIFICATION FOR A NEXT GENERATION WIRELESS NETWORK IN THE BOROUGH OF SOUTHEND ON SEA
1.
Introduction

Southend on Sea Borough Council, supported by partnerships with local stakeholder organisations, is looking to enable the delivery of a core wifi/wireless network in public spaces within the Borough. The Council is seeking engagement with the market to create a wireless network that helps deliver against economic development objectives, but also against social and community objectives for the town. 
 The successful Bidder will be authorised to use Borough Council, owned assets, including street furniture, street lighting, CCTV columns and property. This model will create a network which will provide connectivity in high demand (footfall) areas including the town centre, but with a clear focus on exploring innovative ways of extending the network coverage and investing in digital initiatives that deliver wider benefits across the Borough. Southend on Sea Borough Council would welcome proposals to extend coverage into other areas of the Borough to support the Council’s and their partners wider economic, social and community agendas.

2.
Aims & Objectives

The network will present opportunities for Southend on Sea Borough Council and their partners to realise their vision to support economic development, local businesses, community engagement and social and digital inclusion.

The network will seek to support the delivery of Southend 0n Sea Borough Councils economic development strategy around ‘Innovation and Enterprise’ through delivery of new infrastructure to support local businesses. WiFi connectivity across the town centre will provide a boost for local businesses, enabling them to better engage customers, adopt innovative new technology developments and achieve productivity gains, as well as improving the overall visitor experience in Southend on Sea. This will help Southend on Sea compete as a destination for retail and leisure, and also support inward investment and business retention through achieving a digitally connected town centre. The project will therefore help ONSouthend the Southend-on-Sea Business Improvement District deliver against its objectives. 

In addition, Southend on Sea Borough Council and its partners are seeking to achieve wider community benefits through this network, with an aspiration to deliver digital connectivity to key community areas in order to promote social inclusion. Internet connectivity in community hubs would help promote Channel Shift initiatives and provide communities with better access key services and employment opportunities. The town also aspires to achieve improved access to educational services and enable delivery of enhanced community safety initiatives by utilising digital technology. 

Southend on Sea Borough Council shall benefit from a share of the revenue generated by the network, and intends to reinvest this income to support operational delivery of the project and development of any wider digital strategy for the town.  

The wifi/wireless network shall be made available, accessible and usable to all individuals, regardless of the identity of their network provider. The user experience and quality of service shall be the same for all users, regardless of the identity of their network provider.

3.
Required Outcomes

· The provision of public space wifi within the Borough of Southend on Sea.

· Southend on Sea Borough Council will grant the Concessionaire a Contract to deploy, monitor and maintain wireless equipment to the Council, or partner’s street furniture and buildings as defined in Appendix 1.

· The proposed commercial model must not rely upon current or future contractual relationships with Southend on Sea Borough Council or on delivering cost savings to Southend on Sea Borough Council. 

· The design, planning, installation, support, maintenance and monitoring (capital and on-going revenue) of the network shall be at no cost to Southend on Sea Borough Council.

· The Concessionaire shall be responsible for all utilities costs arising from the operation of the Network.

· The Network must not interfere with the operation of existing or planned public sector wireless networks within the boundary of the Borough.

· All street furniture and property will remain the property of the named Council or partners.

· The Concession will be run on a project focused open book accounting basis and will be subject to audit provisions.
4.
Operational Requirements 
The Assets specified in Appendix 1 may be utilised by the Concessionaire subject to Contract and Authority Approval. The Concessionaire shall:  

· Be responsible for all costs relating to the design, planning, installation, and maintenance and upgrading of the network and upon completion of the Concession removal of the wireless equipment.

· Be responsible for engaging with the DNO, securing and issuing any UMSUG Codes to the DNO and being liable for any on-going electrical charges and any other utility charges associated with the equipment.

· Comply with the electrical wiring regulations to BS7671 (November 2014) in respect to the provision of a circuit breaker to support the deployment of additional wireless hardware where hardware is going to be added to the existing electrical circuit.

Additional approximate cost for supplying and fitting a RCB (circuit breaker) £115 per installation.
· Comply with its assurance processes and deliver a quality standard of works, Health and Safety, CDM Regulations and monitor works especially of sub-contractors.

· Ensure that the design and installation methods shall be such that future general maintenance work being undertaken on the wireless equipment shall not interfere with the operation of Authority equipment and vice versa. 

· Comply where appropriate with the provisions of the Construction (Design & Management) Regulations 2007 and any future comparable CDM regulations.   

· Ensure all works to street furniture shall be carried out in compliance with all applicable legislation including the New Roads and Street Works Act 1991 and Traffic Management Act 2004.

· Issue Electrical Test and Completion certificates as required under BS7671 for each installation site. 

· Be required to comply with the following British Standards: BS 5489-1:2003(Code of practice for the design of road lighting), Lighting of roads and public amenity areas and BS EN13201-2: 2003 (Road lighting). 

· Be required to test all lighting columns used to the relevant British Standards: BS EN 40 Standard before installation or change to hardware

· Be responsible for all areas of network management with regard to the wireless infrastructure deployed including operational management and maintenance both planned and unplanned and own the equipment deployed.

· Assume no right of ownership of any Council assets used in providing the network or services.

· Shall in respect to each proposed site obtain all necessary consents (including without limitation planning consents) and fully comply with the established public realm design guides and standards of Southend on Sea Borough Council in respect to the installation and operation of the wireless equipment including all permissions, consents, approvals, certificates, licences and authorisations.

· The Concessionaire shall fully comply with all Planning requirements including appropriate fees with regard to installation of network hardware and ensure requisite approvals or consents necessary to perform its obligations under the contract are in place.

· Shall not do anything, or permit anything to be done which will cause a consent to be breached or revoked.  The Concessionaire shall ensure that consents are obtained for every Authority Asset that will accommodate wireless equipment.

· Will apply and have approved all necessary Highway Permits, Crane or mobile platform permits, traffic management and Street work notifications.(each set up for a cherry picker or mewp will require a crane licence from the Borough Council. (Highways Act s.169 applies). Road space bookings must also be made by the operator.
· Shall agree prior to the Commencement Date a process that aligns with the Authority’s requirements and existing service contracts (means of notification, period of access) in respect to reactive and planned maintenance and the accessing of street furniture.

· Agree that the Authority will have the right to disconnect and/or remove any equipment installed on Southend on Sea Borough Council Assets without notification to, or approval from, the Concessionaire where such action is reasonably required to perform duties of the Authority.

     This would apply when 

· a column is involved in a traffic accident

· or has been identified as “Dangerous” during on-going structural testing programme.

· Will work where there is a choice of different assets for locating/installing hardware with the Authority to determine the best outcome. 

· If there is a requirement to replace Authority street furniture by the Concessionaire and the Authority has agreed to this in writing, the new furniture when installed will become the sole and exclusive property of the Authority.

· Any replacement street furniture shall be designed and constructed by the Borough Council’s Street Lighting Maintenance Contractor or CCTV Maintenance Supplier at the cost of the Concessionaire and to approved Authority standards taking account where necessary of any other attachments on the item of furniture and be sympathetic to any prevailing conditions applying including conservation areas and replicating street furniture styles including trimmings where these are proposed to be replaced.

· The Concessionaire shall be responsible for any requirement to load test all nominated street furniture and any tests conducted will be at the cost of the Concessionaire. The successful Bidder will be required to pay the appropriate Council’s costs per load test and this will include the appropriate certification documentation.
· The Concessionaire must take into consideration that the location, type and ability to use street furniture for network hardware will be subject to change in line with changes to the street environment and Southend on Sea Borough Council policies and that the use of any particular item of street furniture cannot be guaranteed for the life of the contract.

5.
Technical Requirements 

The Concessionaire shall:
· Have responsibility for all aspects of security protocols and ensuring the integrity of the network during the duration of the Concession.

· Provide as part of the ITT submission details of the wireless hardware equipment proposed for deployment including dimensions and power requirements. 

· Where Wi-Fi/WLAN technology is implemented it should comply with the IEEE 802.11 standards as a minimum

· Ensure that all wireless equipment deployed shall be ICNIRP compliant as adopted by the Health Protection Agency with respect to non-ionising radiation.

· Ensure that all wireless equipment deployed on street furniture shall be located such that no occupational hazards in the form of non-ionising radiation can arise when Southend on Sea Borough Council staff and/or third party contractors are undertaking maintenance work on the street furniture. 

· Set out its methodologies to ensure that the design and installation methods shall be such that future general maintenance work being undertaken on the wireless equipment shall not interfere with the operation of Southend on Sea Borough Council equipment and vice versa.

· The Network must not impact upon other existing public sector wireless networks within the Authority’s geographical area. Accordingly, throughout the Concession Period the Concessionaire shall liaise and co-operate with public bodies including the Emergency Services to avoid this potential issue of interference.

· Ensure that wherever possible equipment is accommodated within the street furniture structures. 

· Prior to the Commencement Date the Concessionaire shall detail its design in respect to delivering the fibre backhaul to nominated POP’s [Points of Presence] without wherever possible additional street cabinets.

· Prior to deployment undertake an audit to identify existing council operational wireless networks and ensure that no interference with such networks will occur.
6.
Coverage Requirements: 
The Concessionaire shall:
· Enable a Network capable of supporting the delivery of multimedia content.

· Ensure as far as possible a seamless experience for the end user.  The Service Provider shall ensure that the Network provides a level of interoperability between existing Public Building Wireless hotspots within the Authority’s borders.

· Prior to the Commencement Date, the Concessionaire and Southend on Sea Borough Council will agree coverage of the proposed network. Subject to that agreement and whilst Southend on Sea Borough Council do not wish to prescribe the scope or extent of any proposed coverage Southend on Sea Borough Council  and its partners who have a commitment to ensure the Borough benefits from this Concession have aspirations to see public open space WiFi coverage in the several key areas across the Borough and would welcome proposals how such an aspiration could be realised:

Tourism/Retail/Community 

· The High Street – Central Southend 
· The seafront east and west esplanade

· London Road 

· Hamlet Court Road Westcliff 

· Leigh Broadway 

· Leigh High Street (Old Town)   

· Southchurch Road
Community areas

· Across the network of community hubs

Transport hubs

· Main Railway Stations: Southend Victoria and Southend 

7.
Customer Engagement Requirements

The Concessionaire shall:
· Comply in all respects with the provisions of the Data Protection Act 1998 and Digital Economy Act 2010.

· Be responsible for all customer service support. The Authority will not be involved in addressing customer issues or problems either directly or indirectly.

· Address public concern about the health impacts of introducing the proposed wireless network. 

· Recognise the importance of access to residents and visitors, Southend on Sea  Borough Council is keen to ensure any access is ‘user friendly’ and is accessible to all. 

· Explore ways in which access to the internet could be supported for residents of the Borough.

· Ensure that the user experience via the welcome page and other user interface reflects the profile and aspirations of the Authority and its partners and supports usage.

· Ensure that any advertising delivered via the Landing Page or other platforms associated with the Authority reflect Southend on Sea Borough Council policy and profile with particular regard to excluding particular advertising 

· Ensure the Concessionaire and proposed deployment demonstrates an actual awareness of digital inclusion and understand how it could through innovation directly and indirectly support and address social and digital inclusion.

· Ensure that there is engagement with local business and that the Concessionaire demonstrates experience in other projects of working with local businesses and a willingness to work with local business particularly retailers including the Southend on Sea BID (Business Improvement District) to drive footfall and engage with visitors. 

· Work with the Authority to support initiatives relating to economic development and regeneration and digital inclusion

· Ensure the customer experience is optimal at all times, particularly peak times related to town centre events, football matches, and peak retail times. 

· Deliver a dynamic welcome page framework that can be adapted to represent and communicate the evolving needs of the town and its partners

8.   Social Value
· Southend-on-Sea Borough Council has a commitment through its procurement process and governance to apply social value. Accordingly through this Concession the Authority is seeking to understand how the Concessionaire could deliver social value. Social Value can be realised through a number of channels for example:

·  Engage with local business and support business broadband related opportunities and initiatives.

·  Support a local supply chain.

· Deliver an innovative approach to leveraging additional social and community     value through the delivery of the wireless network. 

· Recruit locally

·  Encourage your suppliers and sub-contractors to consider their commitment to    the   above aspects
   -     The provision of WiFi solutions in the Councils social housing estates including

         community centres and other community hubs. 

For Information:

From a social value perspective Southend-on-Sea also presents concessionaires a unique opportunity to ‘showcase’ their service offerings within key high profile projects of national significance.

Having secured £40m from the Big Lottery fun Southend is one of a small number national pilots looking at how to improve outcomes for children in 5 geographical target wards. Access to the internet through children centres and specific localities within the Borough is a desired outcome for this project. The outcomes are reported to Government via Dept of Education, DWP and the Cabinet Office.         

In addition, the Council is one of 14 national ‘Integrated Pioneer’ authorities charged with exploring and pushing the boundaries in respect of health and social care joint working for adults. Reducing hospital admissions, and supporting independent living through prevention, early intervention and rapid response to crises are key target outcomes. Again, progress is monitored by Government through the Department of Health.
Although not directly linked to this Concession Southend on Sea would welcome proposals on how these two schemes could benefit from this concession.      

SCHEDULE 3

BIDDERS RESPONSE

For the Provision of a Network Generation Wireless Network in the Borough of Southend-on-Sea
Potential Bidders are to complete Schedule 3 – 
Parts A, B, C and D 
Please submit to procurement@southend.gov.uk Schedule 3 sections A, B, C and D only along with signed documents by:

Date and time for response to ITT as per the time and date shown on the Timetable and this ITT.
	PART A – COMMERCIAL INFORMATION


A.1 
Company/organisation identity 

	Question
	Information required
	Response
	Scoring 

	A.1.1
	Company name of organisation submitting tender.
	Details of organisation either bidding or acting as lead contact where a consortium is being submitted.
	Not scored

	A.1.2
	Contact name and position in organisation.
	
	Not scored

	A.1.3
	Company address.
	
	Not scored

	A.1.4
	Contact telephone number.
	
	Not scored

	A.1.5
	Contact e-mail address.
	
	Not scored

	A.1.6
	Company web site address.
	
	Not scored

	A.1.7
	Company registered address if different from above.
	
	Not scored

	A.1.8
	Is your company:

a. bidding to provide the service itself; 

b. bidding in the role of prime contractor and intends to use subcontractors to provide some services;

c. a consortium.
	Indicate:

“a” or “b” (providing details of the proposed supply chain, identifying the differing service/ product deliverables and which organisation, where known, will provide them) or “c” (providing details of the consortium structure, shareholding, proposed supply chain,  identifying the differing service/ product deliverables and which organisation will provide them).
	Not scored


A.2 
Legal/organisational status 

	Question
	Information required
	Response
	Scoring 

	A.2.1
	Please confirm the form of the organisation/party submitting this ITT.
	e.g. sole trader, limited liability partnership, private limited company, public limited company, local council, voluntary/ charitable/ not for profit organisation, other (please specify).
	Not scored

	A.2.2
	Country and date of incorporation/registration if other than in the UK (if applicable).
	
	Not scored

	A.2.3
	Company registration number and date of registration (if applicable).
	
	Not scored

	A.2.4
	VAT registration number.
	
	Not scored

	A.2.5
	Charity number (if applicable).
	
	Not scored

	A.2.6
	Is your organisation registered under the Data Protection Act 1998?  If so, what is your DPA registration number?
	
	Not scored

	A.2.7
	If your organisation is a subsidiary of another company as defined by section 1159 of the Companies Act 2006 please provide the name and registered office address of the holding or parent company and the ultimate parent (if applicable) and their registration number.
	
	Not scored

	Note:  The Council may require the ultimate holding parent company to enter into a deed of guarantee, where a contract is proposed with a subsidiary, to indemnify the Council against all losses, damages or costs which may be incurred by the Council` by reason of any default on the part of the Potential Bidder and to guarantee performance of contract.

	A.2.8
	Please confirm whether or not you have formed, or are forming a consortium for the purpose of tendering for this requirement.  If you answer no to this question please go to question A.2.13 and proceed with the remainder of the questionnaire.
	
	Not scored

	A.2.9
	If you have answered yes to question A.2.8 please list the names of your consortium members and their registration numbers (if applicable).   Please note the Authority reserves the right to obtain additional information on the consortium members, including without limitation on any members who exceed 25% of the value and/or the key design responsibility.
	
	Not scored

	A.2.10
	Please confirm the structure of the consortium (e.g. one legal entity, lead organisation on behalf of the consortium, external non-delivering organisation).
	
	Not scored

	A.2.11
	Name of ultimate parent company (if this applies).
	
	Not scored

	A.2.12
	Companies house registration number of ultimate parent company (if this applies).
	
	Not scored

	Note – if a supply chain member (sub-contractor) is to be responsible for more than 25% of the delivery of the overall requirement then the sub-contractor should complete and submit as part of the overall ITT documentation, a questionnaire giving full details about their organisation.

	A.2.13
	Does your organisation and/or any of its named supply chain members (sub-contractors) have any potential conflicts of interest that may arise if selected to deliver this project.
	Answer “yes” (detailing what the conflicts of interest may be and how you intend to manage them) or “no”.


	Not scored


A.3 
Area of business 

	Question
	Information required
	Response
	Scoring 

	A.3.1
	Please indicate the principle areas of business activity of your organisation.
	
	Not scored

	A.3.2
	Please indicate which elements if any of the services your organisation anticipates may be sub-contracted.
	
	Not scored


A.4 
Business probity  
	Question
	Information required
	Response
	Weighting 

	A.4.1
	Please state how many times in the last three years your organisation has been required to pay compensation/damages as required by the courts/arbitration panels in relation to the services being tendered for.

Further, or in the alternative, in the last three years, has your organisation had a claim made against it for liquidated damages for failure to perform to the terms of a contract, deductions for delayed damages and/or apportioned share of losses in respect of any contract? If YES, please provide details.
	Answer “yes” (detailing the relevant incident and any remedial action taken subsequently) or “no”. 


	Yes/Nol

	A.4.2
	If your organisation has had a contract terminated, in the last three years for failure to perform to the terms of the contract please provide details.

Further, or in the alternative, if you organisation has failed to have a contract renewed in the last three years due to non-performance under the terms of the contract, please provide details.
	Answer “yes” (detailing the relevant incident and any remedial action taken subsequently) or “no”. 


	Yes/No

	A.4.3
	If your organisation within the last five years has been subject to any prosecutions, infringement notices or other actions by the Health and Safety Executive or Environment Agency in respect of any breach or suspected breach by your Organisation of health and safety or environmental or equivalent legislation, please enclose full details of the nature of the notice or action and of any remedial steps subsequently taken by your organisation.
	Answer “yes” (detailing the relevant incident and any remedial action taken subsequently) or “no”. 


	Yes/No

	A4.4
	Provision of Dun & Bradsheet Number
	
	Info Only


A.5 
Organisation and management
	Question
	Information required
	Response
	Weighting 

	A.5.1
	Please enclose details of your organisations structure, e.g. an organisation chart that is relevant to the services being tendered for.
	Your response should describe/ demonstrate the corporate structure of the organisation (indicating the number of staff working in each function) and the management structure between the members of the team (including the Heads of Agreement between the parties and the number of staff working in each discipline).
	Information Only


A.6
Insurance 

	Question
	Information required
	Response
	Scoring 

	Note - please provide if requested a copy of your organisation’s insurance certificates and provide the required information regarding your company/organisation's insurance cover below.

	A.6.1
	Public Liability Insurance - 5 million rising to £10 million

a. Insurer

b. Policy number

c. Expiry date

d. Limits of indemnity (per occurrence and aggregate)

e. Excess (if any)

If you do not have the required insurance level please indicate whether you would be willing to increase the value of cover if your current level is considered to be insufficient for the Contract. We expect an initial £5 million cover for limited Borough coverage but as coverage is expanded to the whole Borough we would require this be reviewed and potentially an increase to £10 million to be put in place per occurrence/claim.
	
	Yes/No

	A.6.2
	Employers Liability Insurance - £10 million

a. Insurer

b. Policy number

c. Expiry date

d. Limits of indemnity (per occurrence and aggregate)

e. Excess (if any)

If you do not have the required insurance level please indicate whether you would be willing to increase the value of cover if your current level is considered to be insufficient for the Contract.
	
	Yes/Nol

	A.6.3
	Professional Indemnity Insurance - £2 million

a. Insurer

b. Policy number

c. Expiry date

d. Limits of indemnity (per occurrence and aggregate)

e. Excess (if any)

If you do not have the required insurance level please indicate whether you would be willing to increase the value of cover if your current level is considered to be insufficient for the Contract
	
	Yes/No


A.7 
Health and safety 
	Question
	Information required
	Response
	Scoring / weighting 

	A.7.1
	Please supply the name and designation of the person responsible for the implementation of the organisations health and safety policy.
	
	Not scored

	A.7.2
	If your organisation employs the services of a person qualified to advise and assist in carrying out the organisations health and safety responsibilities, please state their name, designation, experience and health and safety qualifications.

Or

If your organisation does not employ the services of a person, please indicate how competent advice is provided to your organisation.
	
	For Information Purposes

	A.7.3
	If you employ 5 or more employees, please enclose a copy of your current health and safety policy.

Or

If you employ less than 5 employees, please tell us how you ensure that your health and safety measures are put into place and practiced within your organisation.
	Your response should include a general statement of intent, organisation and arrangements of health and safety.


	For Information Purposes 

	A.7.4
	Please enclose an example of a completed risk assessment and a method statement or safe operating procedure.
	
	For Information Purposes 

	A.7.5
	Please provide the past 3 years statistics of any employee/ person under your control who has suffered a HSE reportable (RIDDOR) type injury and/or work related ill health in relation to the services being tendered for.
	
	For Information Purposes 


A.8 
Equality and diversity


	Question
	Information required
	Response
	Scoring / weighting 

	A.8.1
	Please confirm that it is the policy of your organisation and your named supply chain members (sub-contractors) to comply with your statutory obligations under the following Acts:

a. Equality Act 2010; and

b. Human Rights Act 1998.
	
	For Information Purposes

	A.8.2
	Please detail any information relating to any finding of unlawful discrimination against your organisation by any court or industrial or employment tribunal in the last three years.

If your organisation has been subject of a formal investigation on grounds of alleged unlawful discrimination by, for example the Commission for Racial Equality (CRE), Disibility Rights Commission (DRC), Equal Opportunities Commission (EOC) or Equality and Human Rights Commission (EHRC), please detail what actions you were required to take as a result of that finding or investigation along with the action that your organisation took.
	Answer “yes” (detailing the relevant incident and any remedial action taken subsequently) or “no”. 


	Yes/No


A.9 
Environmental sustainability






	Question
	Information required
	Response
	Scoring / weighting 

	A.9.1
	Please enclose a copy of any environmental management certification that your organisation and any envisaged supply chain member (sub-contractor) or consortium member holds e.g. ISO 14001 or equivalent standard.  If you do not have any certification please detail how your organisation complies with environmental legislation.
	
	For Information Purposes 


	A.9.2
	If any prosecutions have been taken, cautions given, notices served or other action taken during the last three years against your organisation or against any of your directors / management for contraventions of environmental legislation (including town and county planning legislation) in relation to activities similar to those covered by this contract, please provide details of charges, dates, venues of hearings, verdicts of the courts and penalties if found guilty along with steps that you have taken as a result of this.
	Answer “yes” (detailing the relevant incident and any remedial action taken subsequently) or “no”. 


	Yes/No

	A.9.3
	Please detail whether, and how, your organisation measures its energy use/fuel use/carbon dioxide emissions and detail any plans in place to reduce them.
	
	For Information Purposes 


	PART B – FINANCIAL INFORMATION


B.1 
Turnover 

	Question
	Information required
	Response
	Scoring

	B.1.1
	Please provide on request the following information:

a. a copy of your audited accounts for the three most recent years; 

b. a statement detailing the turnover for each of the last three years; and

c. details of any material changes to your organisation or trading position since the balance sheet date.

The information provided will be reviewed by the Council and a Potential Bidder may be excluded if any one or more of the following apply:

1. major risks have been identified by the Potential Bidder’s auditors;

2. 90% or more of the Potential Bidder’s assets are classified as “work in progress”; and/or

3. Current liabilities are greater than 2 times the current assets of the Potential Bidder.

4. The preferred bidder will be required to furnish these accounts as detailed prior to award of contract. 
	
	Pass / fail



	B.1.2
	Please confirm your commitment to obtaining a performance bond and parent company guarantee prior to contract award, if the Council deems this necessary.
	
	Not scored


	PART C –  QUALITY PROPOSAL



Quality Evaluation 
Responses to the questions below will enable the Council to assess the Potential Bidder in respect of the quality part of the evaluation.  Responses shall be specific to the project and shall not simply contain generic statements on the Potential Bidder’s operating policies.  The Council shall evaluate Potential Bidders Method Statement Responses against the criteria specified in the Requirements Schedule 2, as detailed in each question and as scored in accordance with Schedule 1 Clause 21 of this ITT; a maximum weighting of 100% is available for this section broken down into the detailed evaluation criteria as set out in questions C1 to C7 below.
Each Methodology Statement Response is not to exceed 2500 words per question. 
	C1. OPERATIONAL
	20%

	1.1  Design, implementation, operation, support and maintenance of the wireless network
	50%

	Provide a method statement below describing in full how the Concessionaire will design, implement, operate, support and maintain the wireless network. The response should include as much detail as possible, address all the specific requirements stated in the Operational section of the Statement of Requirements, take into consideration other information in the tender pack including assets available, any constraints and Southend Borough Council’s aspirations and provide previous examples where you have successfully delivered similar Outdoor Next Generation Wireless Networks since 2012.
Response should include:

· Submit details and scope of method statements and supporting documentation in respect to describing the level of quality management, CDM compliance, and assurance on this project including but not limited to: design, installation, workmanship, hardware, on-going maintenance and management of sub-contractors
· Provide detail in respect to network management including operational management and maintenance both planned and maintenance with particular regard to the proposed engagement
· Provide detail on how you propose to engage with Southend on Sea Borough Council during the course of the Concession and how you would propose to work in partnership with the Council.

	


	2.2  Project Delivery
	40%

	Provide a detailed proposed project plan in respect to a Phase 1 deployment with particular regard to proposed coverage within the Borough of Southend on Sea, specific timeframe, milestones and key delivery stages. Project plan to outline the resources the Bidder would be willing to commit prior to the date as detailed, to include key deliverables, risks, and key deployment requirements.

Provide a Project Plan outlining future phased deployment subsequent to Phase 1 outlining indicative milestones and key delivery stages. 

	


	1.3  Planning
	10%

	Provide details of your proposed processes, relating to the management of planning and engagement with the Planning Department.

	


	C2. TECHNICAL
	5%

	2.1  Technical requirements
	100%

	Provide a method statement below describing in full the technical architecture and specification of the proposed wireless network. The response must include as much detail as possible and address all of the specific requirements stated in the Technical section of the Statement of Requirements and include details on frequencies used and backhaul methods, security, compliance to technical standards or protocols and procedures to ensure that any wireless network deployed will not interfere with existing or future wireless network deployed by the Authority to deliver operational or statutory services. 
Providers must ensure that their response includes all details of the wireless hardware equipment proposed for deployment including dimensions, power requirements, weight, frequencies etc. the response must also include details for methods of installation for all equipment.

Response should include:

· Provide details on how it will address the potential issue of interference in respect to working with public bodies who are already operating a wireless network; surveys, monitoring.

· To reflect Southend on Sea Borough Council’s policy towards the public realm Southend on Sea Borough Council is keen to ensure that wherever possible equipment is accommodated within the existing street furniture structures. The Concessionaire will provide details of their proposed designs and processes.

· Provide ICNRP compliance documentation in respect to the proposed wireless hardware

	


	C.3. COVERAGE 
	30%

	3.1  Network coverage
	100%

	Provide a method statement below describing in full the coverage of the wireless network. The response must include as much detail as possible and address all of the specific requirements stated in the Coverage section of the Specification. 

The response must include 

· Provide coverage maps outlining the proposed plans for coverage including proposed phases of coverage, timescales and scope of coverage when deployed.
· information on geographical coverage of network

· types of users

· additional plans for future deployment during the Concession Period (including integration, capacity and download speeds)

· additional plans for extending the coverage

· details on how their plans for coverage will seek to reflect the economic and digital inclusion aspirations of the Authority.



	


	C.4. CUSTOMER ENGAGEMENT
	30%

	5.1  Engagement with users
	80%

	Provide a method statement below describing in full how the Concessionaire will engage with users of the wireless network. The response must include as much detail as possible and address all of the specific requirements stated in the Customer Engagement section of the specification. The response must include information on how the service will be promoted, supported and how it could support the residents of Southend on Sea Borough Council, ONSouthend, and South Essex and address the wider digital aspirations of the Borough.

Response should include:

· Detail any restrictions to network access including restrictions or limitations on time, bandwidth, speed, location, available services or limits to internet access.

· Detail proposals regarding the approach to customer engagement with particular regard to customer service, user experience and ease of access.

· Detail proposals with illustrative examples in respect to the proposed customer experience and interface and how this could potentially engage with the public, private and voluntary sectors
· Detail how the Bidder would through their proposed approach directly and indirectly support initiatives which would support the  retail and tourism sectors within Southend on Sea Town Centre.
· Detail how the Bidder would through their proposed approach directly and indirectly support initiatives which would support the wider digital social and economic strategies and aspirations of the Borough of Southend on Sea.

· Address public concern about the health impacts of introducing the proposed wireless network. 

· Detail proposals for working with local businesses.

· Detail how the Bidder would support initiatives relating to economic development and regeneration
· Detail how the Bidder would support and promote initiatives relating to social and digital inclusion.
· Detail how the Bidder would propose to share anonomised data and any consequent commercial benefits.



	


	4.2   Advertising and Content
	20%

	Detail proposals on how you will engage with Southend on Sea Borough Council with a view to 

1. Generating opportunities in respect to advertising and sponsorship

2. Controlling or restricting advertising and content on the proposed Landing Page

	


	C.5. SOCIAL VALUE
	15%

	Provide a method statement below describing in full how you would seek to address and implement social value in your engagement with Southend on Sea Borough Council. The response must include as much detail as possible and address all of the specific requirements stated in the Social Value section of the Specification. 

Response should include:

· Working with Local Businesses

· Supporting a Local Supply Chain

· Working to deliver social value for the wider community in respect to addressing social and digital inclusion.



	


C.6 
References 

	Question
	Information required
	Scoring

	C.4.1
	Please provide details for three companies for which you have delivered similar projects that will provide a reference. The Council will take up two of the references (by email), so please ensure that the contacts supplied will be happy to provide a reference for you.
	Not scored

	
	Reference 1
	Reference 2
	Reference 3
	

	Company name
	
	
	
	

	Company address
	
	
	
	

	Contact name
	
	
	
	

	Contact phone number
	
	
	
	

	Contact e-mail address
	
	
	
	

	Website address
	
	
	
	

	Contract start and end dates
	
	
	
	

	Value of contract
	
	
	
	

	Brief description of contract including use of sub-contractors if applicable
	
	
	
	


	PART D – FINANCIAL PROPOSAL


D.1
Bidders are invited to submit pricing for the delivery of the Authority’s requirements by completing the template set out in Schedule 5 along with supporting commentary and evidence.

D.2        The Authority is seeking a Concession Fee that generates income for the Authority by reference to both:

· the minimum annual guaranteed Sum

· a proposed share of the total gross revenue

D.3       The Authority is seeking innovative proposals that will maximise the revenue earning opportunities that a wireless network affords and how such revenue
            can be re-invested into the wider digital vision of the Authority.  The Authority will consider the extent to which these requirements are met with 
            particular regard to the following:

· proposed approach to guaranteed and shared revenue;

· confirmation that the revenue is not based on cost savings to the Authority 

· demonstrating how the revenue is supported by separate open book accounting in respect to the Project and full audit provisions;

· proposals in respect of technological advances

· how the proposals commercial model deals with consideration for “free access” to consumers?

· how revenue can be generated from both digital advertising advertising and other forms  of revenue linked to this Contract. 

· how the Authority’s aspirations in respect to coverage, tourism and wider digital aspirations and strategies can be realised and addressed.  

SCHEDULE 4
Terms and Conditions of Contract

[image: image2.emf]Concession Licence  PUBLISHED VERSION.docx


APPENDIX 1 – Asset Information Pack 
Street Lighting 

· Street Lighting Asset Register

Each street light is recorded by asset number or road name, area and column number. Geo co-ordinate data will be made available.

The above information will be provided through the secure share point facility in the form of an excel spreadsheet. For the purposes of this procurement street lighting which is wall mounted has been excluded.

· Power Supply

· All street lighting has 24 hour power supply

· Power Supply Unmetered

· Some private supply network (map available)

· Some metered supply (Southend  on Sea Town Centre)

· DNO – UKPN
· Third Party Access;

Nominated contractors may be considered to work on the Street Lighting. Preferred Contractor Marlborough Surfacing Limited.
· Structural Testing;

Preferred testing method ‘load test’ provided through the current Street Lighting Maintenance Contract.

· Street Lighting Replacement 

There is a funded street lighting replacement programme which will take place over the next three years. 

Information in respect to this replacement programme can be made available.  

CCTV 

· CCTV Asset Register

For the purposes of this procurement the data will be made available through the secure share point in the form of an excel spreadsheet with accompanying map. The information provided will include all cctv columns.

· Power Supply

· All street lighting has a 24 hour power supply

· Power Supply Unmetered

· DNO – UKPN
· Backhaul Provision

All backhaul for permanent cctv sites is provided by a council owned fibre and ducting infrastructure. 

Some additional temporary sites are currently supported by a 3G Contract.

· Third Party Access;

Nominated contractors may be considered to work on the CCTV Columns. Preferred Contractor Eurovia. 

Property Assets 

· Property Asset Register

For the purposes of this procurement the property asset data has been presented in the form of a list detailing potential sites which has already excluded leasehold sites, sites identified for disposal but has included sites including community based properties to reflect Southend on Sea Borough Council’s aspirations to enable the provision of connectivity and availability of WiFi within communities outside the main Retail and Tourism Centres. Please refer to Schedule 3: Property Asset Register

· Power and Access
Power availability and Access will be site specific.

APPENDIX 2 – PLANNING GUIDANCE STATEMENT


[image: image3.emf]
APPENDIX 3 – Background Information
SOUTHEND ON SEA borough COUNCIL – INTRODUCTION
1. SHORT DESCRIPTION OF CONTRACT 
Southend on Sea Borough Council is seeking to procure a service concession contract to allow for the planning, implementation, and operation of a high capacity innovative next generation wireless network which will potentially deliver open space Wi-Fi Hotspots/coverage in addition to greater 3G and future 4G coverage within the borough of Southend as a service concession contract through access to specified assets belonging to the Authority.

This procurement is exempt from the Public Contracts Regulations 2006 (as amended) on account of being a procurement for a services concession contract.  This procurement will be conducted by means of a competitive dialogue (CD) as per the procedure set forth in this document, but for the avoidance of doubt, this CD is not being deployed in accordance with Regulation 18 of the Public Contracts Regulations 2006.

2. ABOUT SOUTHEND 
            Southend-on-Sea is the one of the largest conurbations in the East of England being home to an estimated 177,900 residents and the closest seaside resort to London. It is located on the north side of the Thames estuary approximately 40 miles east of central London, and is bordered to the north by Rochford District Council and to the west by Castle Point Borough Council.

            The borough has 7 miles of award-winning beaches and coastal nature reserves. It has over 80 parks and green spaces and 14 conservation areas and is home to the longest leisure pier in the world attracting some 320,000 visits in a year.

Southend-on-Sea is very well connected by road, rail and air. It lies 20 miles east of the M25 with ready access via the A13 and A127. It is served by 9 mainline railway stations with direct and frequent services to both Fenchurch Street and Liverpool Street stations in the City of London (journey time 45 to 50 minutes)  and has an international Airport with destinations across Europe and the UK. 

           The Council has 5 Aims and 15 Corporate Priorities. These are published in its Corporate Plan and repeated below   

Council’s 5 Aims           Council’s 15 Corporate Priorities

	Safe
	1. Create a safe environment across the town for residents , workers and visitors

2. Works with Essex Police and other partners to tackle crime

3. Look after and safeguard our children and vulnerable adults

	Clean
	4. Promote the use of green technology and initiatives  to benefit the local economy and environment 

5. Encourage and enforce high standard of environment stewardship

	Healthy
	6. Promote Healthy and active lifestyles for all 

7. Work with the public and private rented sectors to provide good quality housing

8. Enable the planning and development of quality affordable housing  

	Prosperous
	9. Ensure residents have access to high quality education to enable them to be life- long learners and have fulfilling employment 

10. Improve the life chances of our residents,  especially our vulnerable children and adults, by working to reduce inequalities and social deprivation across our communities 

11. Ensure the town is ‘Open for Business’ and that new, developing and existing enterprise is nurtured and supported

12. Ensure the continued regeneration of the town through a culture lead agenda  

	Led by an Excellent Council
	13. Work with and listen to our communities and partners to achieve better outcomes for all 

14. Enable communities to be self-sufficient and foster pride in the town 

15. Promote and lead an entrepreneurial, creative and innovative approach to the development of our town  


3. POLICY 

Core Strategy 

The Core Strategy forms part of the Southend on Sea Local Development Framework and provides the vision, objectives and overarching planning policies and strategy for the spatial development of the whole Borough of Southend-on-Sea until 2021, including the distribution of growth and the policy context for a 10 year housing supply.

It also sets out the key policies against which all planning applications will be assessed, and our core policies on matters such as transport, retail, employment, open space, minerals and the protection and enhancement of the natural and historic environment, including conservation areas.

The Core Strategy is supplemented at the local level by Development Plan Documents including the Development Management Document (DMD) and the Southend Central Area Action Plan (SCAAP). 

http://minutes.southend.gov.uk/akssouthend/images/att25520.pdf
The Borough Council has also adopted the following Supplementary Planning Documents (SPDs) which provide further guidance and advice in relation to delivery of the Core Strategy.

Design and Townscape Guide SPD (adopted 2009). This document provides clear contextual development and design guidance and should be referenced within all development proposals.

Planning Obligations Guide SPD (adopted 2010, revised 2015). This document provides developers, landowners, the community and the Borough Council with guidance in relation to potential planning obligations or developer contributions in relation to development. The document also includes procedural information and contact details to assist in the negotiation of legal agreements.

Streetscape Manual SPD (adopted 2014). This document provides guidance to ensure a coordinated, high quality streetscape is sustainably achieved within the Borough.

London Southend Airport (JAAP) 

The London Southend Airport and Environs Joint Area Action Plan (also known as the JAAP) was formally adopted by Rochford District and Southend Borough Councils on 16 December 2014, following confirmation from the Planning Inspector conducting the examination that the Plan was sound and legally complaint.

https://www.southend.gov.uk/info/200420/development_plan_documents/392/london_southend_airport_jaap
4. THE TOWN CENTRE  

Southend Town Centre is a major retail, employment and commercial centre serving a catchment population of 325,000 people. It lies at the heart of the Borough and its health and vitality are critical to the well-being of the local economy.

Because of the significant challenges facing the Town Centre and opportunities for major change and regeneration, the Core Strategy identified the need to produce a more detailed Area Action Plan for the central area. This plan is in accordance with the overarching policies in the Core Strategy but provides a more detailed and comprehensive planning policy framework for the town centre to guide all future development decisions to 2021. It contains policies covering a range of key issues including shopping, housing, transport, design and the historic and natural environment. 

https://www.southend.gov.uk/info/200420/development_plan_documents/391/southend_central_area_action_plan_scaap
5. DIGITAL PEDIGREE 

The Council is currently re-providing its life expired data centre on site in the Civic Centre; a project which is due to complete in December 2015.

The Council’s commissioned Wide Area Network connects the Civic Centre with the 6 BT exchanges in the Borough (the core backbone) and extends through ‘end site connections’  to 150 other sites (including council premises, schools and Members’ homes).  The current contract is expiring and the Council intends to go to market for a solution across the summer of 2015.         

By March 2016 the BDUK deployment will see 95% of the Borough enabled with Superfast Broadband (in excess of 24 Mb) and the Council is at present actively promoting uptake of this enablement through promotion of the Government’s Broadband Connection Voucher Scheme.  The Broadband Connection Vouchers Scheme which aims to support small and medium sized local businesses by encouraging them to apply for a free ‘voucher’ for installation of high speed broadband. The cost of the installation is covered for up to £3k by the Government’s Department of Culture, Media and Sport. 

The Council has this year completed its New Ways of Working (NWOW) programme reducing the number of premises used by the authority across the borough consolidating the majority staff into a single location (the Civic Centre). The use of ‘hot desks’, flexible and home working has enabled the release office space in the Civic Centre for private rental.

The NWOW programme has been accompanied by a refreshed approach to the use of ICT by Members; a paperless approach producing efficiency savings.   

The Council’s Channel Shift programme has already delivered significant savings for the authority and the next step involves the fuller exploitation of an on-line Citizens Account shifting telephony contact to on-line self-serve solutions.  

6. PROFILE OF THE BOROUGH OF SOUTHEND-ON-SEA 

Residents 

Southend-on-Sea is one of the largest conurbations in Eastern England. Excluding the London Boroughs, Southend-on-Sea is the eighth most densely populated area in the United Kingdom, with 42.10 people per hectare compared to a national average of 16.84 per hectare.

            The total estimated population for Southend-on-Sea as at mid-2014 is 177,900. The proportion of the population aged 65 and over currently stands at 18.7% which is higher than the national average of 17.3%. 

The population of Southend-on-Sea is predicted to increase by 3.8% (6,600) by 2018 and by 9.3% (16,400) by 2025.The 65 and over age group is predicted to increase by 9.1% (2,980) by 2018 and by 24% (7,884) by 2025. The proportion of the population aged 0-14 will increase by 5.7% (1,780) by 2018 and by 9.5% (2,980) by 2025.

Southend-on-Sea is Borough of contrast. Nine of its Local Super Output Areas (LSOA) fall within the 10 per cent most deprived areas in England; these are situated within St Laurence, West Shoebury, Kursaal, Milton, Southchurch, and Victoria wards. By comparison, eight LSOA rank amongst the 10 per cent least deprived in the whole of England. LSOA in Kursaal and Milton lie within the 1 per cent most deprived in the country. 

At a Local Authority level Southend-on-Sea ranks as the 106th most deprived borough out of the 326 in the country.


Business and Employment 

Employee Jobs By Industry (ONS business register and employment survey).

In 2013, employee jobs by industry were disproportionately maintained by Services Industries. 89.2% of jobs in Southend were within the Services Industries umbrella, which amounted to 55,400 jobs in the sector. Compared with this, Manufacturing offered 4,200 jobs (6.8%), Construction industries occupied 2,000 jobs (3.2%), Energy and Water supplied 400 jobs (0.6%), and Primary Services (agriculture and Mining) had 100 people occupied in these sectors. Southend’s service industries percentage was higher than the percentage share of the industries in both the East of England, and Great Britain (85.2% and 85.7% respectively). This shows a reliance of these services by the Southend Economy. 

The Public Sector was responsible for 21,200 (34.1%) of the 55,400 Service jobs, the largest employment within the Service Sector. 

Southend-on-Sea also had a split of 37,600 Full-time positions (60.5%), and 24,500 Part Time Positions (39.5%) in the borough. This is largely due to the reliance on seasonal employment, such as leisure and tourism related work, and  comparatively low wages one of the reasons why a high proportion of the population claims welfare payments in addition to working.

There are 6,500 companies in the borough with 10 major employers including Olympus KeyMed (manufacturers of medical and industrial equipment) and Ipeco Holdings Limited , (design, development, manufacture and testing of niche products for the  aerospace and defence industries) as  well as an important financial and call center operations including Royal Bank of Scotland and Converso.

Further and higher education establishments - the University of Essex and South Essex College - are both located in the town centre, adding to the vibrancy and cultural life of the town. They bring in new cohorts of young people ready to start their careers in the town, and also help residents to develop and hone their skills. 

Innovatively, the University and College partnered with Southend-on-Sea Borough Council to create the £27 million ‘Forum’ in the town centre, a unique joint public and academic library and learning hub for all to use. This is the first tri-partite project of its kind in the country. 

In 2014 Southend-on-Sea successfully negotiated a ‘City Deal’ with the Government which secured investment of over £6million to support economic growth. This status gave further recognition of Southend’s growth potential. 

Small to medium sized enterprises (SMEs) are more important than ever to local economies and the town continually strives to nurture its many fledgling businesses. Southend-on- Sea has pioneered the only Growth Hub in the South East, a one-stop-shop for business support, positioning the Borough as a prime location for start-ups and growing businesses. 

This helps accelerate the development of small enterprises through new resources, enabling their growth. Southend’s existing businesses are fully on board with the growth story. Seafront and town centre businesses created the Southend Business Improvement District (BID) 2 years ago. The BID works to improve the local economy by revamping the local area, and BID participants aim to unlock £2.7 million of investment over the 5 year business plan.

Award-winning London Southend Airport saw nearly 1,000,000 travellers in 2013, giving expedient access to a variety of major European cities and goes from strength to strength. This ability to support growing international businesses means Southend has managed to attract more than £25million to fund a variety of transport schemes in recent years. 

The Southend-on-Sea Medical Technology sector has grown and flourished in recent years. Nearly one third of patent applications in the country from medical or veterinary science and hygiene innovations originate from companies in the Borough.

Leading the way to provide the latest advancements in technology and patient care, Southend is part of a project to create the world’s largest health innovation space at the Anglia Ruskin MedTech Campus, along with other councils in the vicinity.

The new Airport Business Park – which includes the MedTech Campus will offer a golden opportunity for a wide range of top businesses. It will generate 7000 jobs in the area around the airport, further boosting the local economy. 

Tourism and the Visitor Economy 

            Around 6 million tourists come to Southend each year, generating income revenues estimated at £350 million.  The town boasts  

· 4 Council owned leisure & fitness centres

· Southend Pier, the longest pleasure pier in the world

· 2 Art galleries

· 6 Branch libraries within the community

· 3 Council owned swimming pools

· A world class Swimming & Diving Centre

· 1,000 acres of parkland & Open spaces, including 5 Green Flag Parks

· Many cultural diversionary activities for young people

· Many festivals, shows & carnivals 

· Many cultural social inclusion projects

· Some of the finest beaches in the East of England

· A Marine Activity & Sports Centre

· 2 active regional theatres

· 3 branch museums in listed buildings

· Many treasures including the Saxon King

· 150 listed buildings in the borough 

· A large influx of residential and day students from University

· Internationally acclaimed Boys and Girls Choirs

During 2014/15 there were

· 2.4m visits to Council owned leisure centres & golf courses

· 1m visits to Southend’s Library Network

· 103,000 visits to Southend Museums

· 398,000 attendances across the Town’s two theatres (Cliffs Pavilion & Palace Theatre)

· 61,000 visitors to the Focal Point Gallery 

· 103,000 attendances at local concerts and other cultural events and activities within the Borough

7. PROJECTS OF NATIONAL SIGNIFICANCE 

Better Start 

In July 2014 the Local Authority, the Pre-school Learning Alliance, and its partners were awarded £40m from the Big Lottery Fund’s ‘Fulfilling Lives: A Better Start’ initiative. The award supports partners to work with the local community in six key wards over the next ten years (Kursaal, Milton, Westborough, Victoria, Shoeburyness and West Shoebury) to shape and redesign services during pregnancy and early childhood and help parents to give their children a better start in life. The plan which underpins this; ‘Our Children, Our Community, Our Future’, has been developed with local parents, the community and professionals, to put prevention at the heart of the way services are delivered. The Local Safeguarding Children’s Board anticipates that this investment in prevention will have a significant positive impact on the safeguarding of children in Southend.

Integrated Pioneer

In addition to the Better Start agenda for children, Southend is one of fourteen pilot areas selected to drive forward initiatives that transform the way health and social care is delivered to patients by bringing services closer together than ever before. The pioneers are showcasing innovative ways of creating change in the health service, which the Government and national partners want to see spread across the country. The fourteen ambitious initiatives are blazing a trail for change by pioneering new ways of delivering coordinated care. The aim is to make health and social care services work together to provide better support at home and earlier treatment in the community to prevent people needing emergency care in hospital or care homes.

With the number of people with more than one long term condition such as diabetes, asthma or dementia set to rise from 1.9 million in 2008 to 2.9 million in 2018 and increasing pressures on A&E departments, the need to deliver better joined-up care and a more sustainable NHS has never been more urgent. 

The pioneering work will look to 

· reduce the demand for urgent care at hospitals so that resources can be used much more effectively

· reduce reliance on institutional care by helping people maintain their much-valued independence 

· find system solutions that share information and knowledge between partners far more effectively

· renew the focus on preventing conditions before they become more acute 

· foster a local atmosphere of individual responsibility, where people are able to take more control of their health and wellbeing 

Information and Technology – business process will be reviewed and systems that support mobile working, electronic care records, and common assessments improved.  A universal joined up information and advice will be available for all individuals, including those that self-assess or self-fund including a single, accessible directory of services. A single integrated set of data across health and social care and comprehensive real time financial and performance information about health and social care enabled. Prevention programmes will increase significantly; ‘Telecare’ and ‘Telehealth’ will be rolled out so that people are better supported to live in their own homes with less risk. Staff will be able to access systems, resource and information from any partners. 

Both the ‘Better Start’ and ‘Integrated Pioneer’ projects are of national significance and are monitored both locally and by Central Government.   

Other Useful Website:

Visit Southend (Tourist Information)

www.visitsouthend.co.iuk 

Southend Business Improvement District 

www.onsouthend.com 

Town Centre Management 

www.southend.gov.uk/info/100002/.../town_centre_management
‎ South East College 

www.southessex.ac.uk 

University of Essex (Southend Campus) 

www.essex.ac.uk/about/southend
	DOCUMENTS


Documents 1 – 5 must be signed and returned as part of the Tender Response.

Document 1
Form of Tender

To be completed by the Potential Bidder
To: Southend-on-Sea Borough Council
PROVISION OF NEXT GENERATION WIRELESS SERVICES From 1st May 2015
From: [Potential Bidder – please insert your organisations name]
Having examined the Invitation to Tender and all other Schedules and Appendices, and being fully satisfied in all respects with the scope and requirements of the ITT (including the Conditions of Tender) for the above mentioned Service Concession Contract, I/We hereby submit our Response stated above with conformity with the Conditions of Contract, the Specifications and the Pricing Documents for the prices in the Pricing Documents.  

Unless and until a formal contract is prepared and executed this tender, together with your written acceptance thereof, shall constitute a binding contract between us.

I / We understand that you are not bound to accept the lowest or any tender you receive.

I / We understand that no payment will be made for any expenses or losses incurred in the preparation of my / our tender.

I/we agree that this tender remain open for acceptance for 90 days after the closing date for submission.

I/we warrant that I/we have all the requisite corporate authority to sign this Tender.

	Dated
	

	Signature
	

	Printed Name
	

	In capacity of (position)
	

	Duly authorised to sign for and on behalf of (Organisation Name)
	

	Registered  address of Organisation
	

	Telephone Number
	


Document 2
Anti-Collusion and Code of Conduct Certificate

Tender for the provision of Next Generation Wireless Services 
In recognition of the principle that the essence of selective tendering is that the Client shall receive bona fide competitive tenders from all those tendering I / WE CERTIFY THAT:-

1 This Tender is made in good faith, and that we have not fixed or adjusted the amount of the Tender by or under in accordance with any agreement or arrangement with any other person.  I / we also certify that I / we have not and I / we undertake that I / we will not before the award of any contract for the work:

(i)
(a)  
Communicate to any person other than the Council as recipient of this Tender the amount or approximate amount of the Tender or proposed Tender, in accordance with any agreement so to communicate except where the disclosure, in confidence, or the approximate amount of the Tender was necessary to obtain insurance premium quotations required for the preparation of the Tender.

(b)
Enter into any agreement or arrangement with any other person other than the Council as recipient of this Tender that they shall refrain from tendering, that they shall withdraw any Tender once offered or vary the amount of any Tender to be submitted.

(ii)
Pay, give or offer to pay or give any sum of money or other valuable consideration directly or indirectly to any person for doing or having done or causing or having caused to be done in relation to any other Tender or proposed Tender for the work, any act or thing of the sort described at (i) (a) or (b) above.

2 I / we further certify that the principles described above have been, or will be, brought to the attention of all sub-contractors, suppliers and associated companies providing services or materials connected with the Tender and any contract entered into with such sub-contractors, suppliers or associated companies will be made on the basis of compliance with the above principles by all parties.

3 In this certificate, the word “person” includes any persons and anybody or association, corporate or unincorporated; “any agreement or arrangement” includes any transaction, formal or informal and whether legally binding or not; and “the work” means the work in relation to which this Tender is made.

4
I/ We confirm that we fully comply with the Office of Fair Trading’s Competition Code of Conduct (“the Code”).  I/we acknowledge and agree that if at any time we either fail to comply with the Code or if we are in breach of any representation made by us in this Certificate, the Council may immediately reject any tender submission made by us, and disqualify us from consideration for appointment under this tender without compensation.

	Dated
	

	Signature
	

	Printed Name
	

	In capacity of (position)
	

	Duly authorised to sign for and on behalf of (Organisation Name)
	

	Postal address of Organisation
	

	Fax Number
	

	Telephone Number
	


In the presence of:
	Signature
	

	Name
	

	Address


	


Document 3
Anti-Canvassing Certificate

Tender for provision of Next Generation Wireless Services 

I/We hereby certify that I/We have not canvassed or solicited any Member, Officer employee, or agent of the Council in connection with the award of this tender or any other tender or proposed tender for the Contract, and that no person employed by me/us or acting on your behalf has done any such act.

I/We further hereby undertake that I/We will not in the future canvass or solicit any Member, Officer or employee of the Council in connection with the award of this Tender or any other Tender or proposed Tender for the Contract, and that no person employed by me/us or acting on my/our behalf will do any such act.

	Dated
	

	Signature
	

	Printed Name
	

	In capacity of (position)
	

	Duly authorised to sign for and on behalf of (Organisation Name)
	

	Postal address of Organisation
	

	Fax Number
	

	Telephone Number
	


In the presence of:
	Signature
	

	Name
	

	Address


	


Document 4

Freedom of Information Act 2000 / Environmental Information Regulations 1994

Tender Submission Statement for Next Generation Wireless Services
The Council is required to comply with the provisions of the Freedom of Information Act 2000 (“FOIA”).  The Council also must comply with the Environmental Information Regulations 1994 (“EIR”). This means that all information held by the Council has the potential to be disclosed to a member of the public requesting it. Disclosure may be limited if an exemption may apply. 

Typical exemptions which might apply are as follows:-

(1)
 Information that constitutes a trade secret.

(2) 
Information the disclosure of which would, or would be likely to prejudice the commercial interests of any person, including the Council.

(3) 
Commercial information, which can be kept confidential for an agreed period following which, you acknowledge it will be released if a request for it is received. FOIA defines commercial information as a trade secret, or information, the disclosure of which would prejudice the commercial interests of either party.

Therefore in submitting your tender, quote or proposal to the Council, you are asked to clearly identify which of the information you have provided you desire to be kept confidential as exempt information. Please also specify the period of confidentiality, which you reasonably consider should be applicable to that information. The Council may or may not be able to comply with this request.

You should also be aware, that any information you consider to be commercially confidential, may at a later date cease to constitute exempt information, or it may subsequently prove to be in the public interest to disclose such information. Also, please note that any decision on non-disclosure of information could later be overridden by the Council’s obligations to disclose under the FOIA / EIR
Please list any information you wish to be kept as confidential.

	

	Signed:
	

	Printed Name:
	

	Date:
	

	Organisation Name:
	


 Document 5
Declaration
For the provision of Next Generation Wireless Services
I certify that the information supplied is accurate to the best of my knowledge and belief.

I understand that Southend on Sea Borough Council may contact anyone to verify this information, and that false or misleading information could result in my/our exclusion from the select tender list.

I also understand that it is a criminal offence, punishable by imprisonment to give or offer to give any gift or consideration whatsoever as an inducement or reward to any servant or member of a public body.  In addition your specific attention will be drawn to the clause in the proposed contract empowering the Council to cancel the contract and to recover any loss from the Bidder if the Bidder has offered any gift or inducement of any kind in relation to obtaining the contract.

Signed
_____________________________________


Position held
_____________________________________


For and on behalf of
_____________________________________


Date
_____________________________________

Before returning this application form, please ensure that you have: -

· Answered all questions. 

· Enclosed all relevant documents.

· Completed the above declaration.

	Appendices


APPENDIX A

	Checklist of Attachments


Please ensure that the following key attachments are included with your response

	Question/Document
	Applicable Question
	Included

	A.6
	Insurance Certificates
	YES / NO

	A.7
	Health and Safety Policy
	YES / NO

	
	Example Risk assessment/Method Statement
	YES / NO

	A.9
	Environmental Management Certification
	YES / NO

	B.1
	Financial Information
	YES / NO

	C.2
	Quality Assurance Certification
	YES / NO

	
	
	

	Document 1
	From of Tender
	YES / NO

	Document 2
	Anti Collusion and Code of Conduct Certificate
	YES / NO

	Document 3
	Anti Canvassing Certificate
	YES / NO

	Document 4
	Freedom of Information/ Environmental Infromation Regulations
	YES / NO

	Document 5 
	Declaration
	YES/ NO
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THIS CONTRACT is made the	     day of                                        2015



BETWEEN 



(1) 	 Southend-on-Sea Borough Council of the Civic Centre, Victoria Avenue, Southend-on-Sea, Essex, SS2 6ER. of (the “Authority”); and



(2)	[INSERT CONCESSIONAIRE NAME] (Company No. ____________) whose Registered Office is at _________________________________ (the “Concessionaire”)



BACKGROUND

A)	The Authority wishes to grant the Concessionaire the right to deploy Equipment and carry out associated Operational and Maintenance Work to the Assets detailed in Schedule 1 to enable the provision of a wireless network in streets and open spaces within the Borough of Southend-on-Sea , on the basis that the Concessionaire has the necessary experience, skills and ability to provide such a service, in consideration of the payment to the Authority by the Concessionaire of the Minimum Guaranteed Amount and an agreed percentage share of the Income generated from any infrastructure installed as hereinafter set out;

B)	The Concessionaire has agreed to deploy Equipment and carry out Operational and Maintenance Work to the Assets detailed in Schedule 1 to enable the provision of a wireless network in streets and open spaces within the Borough of Southend-on-Sea at the agreed standard and at its own cost subject to these conditions of contract.

IT IS HEREBY AGREED between the parties as follows:

1. DEFINITIONS

   

		“ACA” 

		Means Audit Commission Act 1998;



		Annual Concession Fee

		       means the minimum amount to be paid by the Concessionaire to the Authority irrespective of the Gross Revenue achieved by the Concessionaire for the use of the Specified Assets under this Contract as set out in Schedule 2;



		“Assets” 

		mean the assets owned or controlled by the Authority that may subject to Authority consent be available to the Concessionaire to host Equipment as more particularly specified in Schedule 1;



		“Asset Transfers” 

		shall have the meaning given to it in Clause  16.2;



		‘’Borough of Southend-on-Sea’’  

		means the administrative area of the Council of Southend-on-Sea Borough Council;



		“Change in Law”

		means:

(a)	the coming into effect of any Law and/or Directive that is not in effect at the date of this Contract;  

(b)	the modification, repeal or replacement of any Law and/or Directive after the date of this Contract; and/or

(c)	a change after the date of this Contract in the interpretation or application by any Competent Authority of any Law and/or Directive;



		“Change Request”

		Shall have the meaning set out in Clause 8; 



		“Clause” 

		means a Clause of these terms and conditions;



		“Code Powers” 

		Means powers provided by the Electronic Communications Code as set out in Schedule 2 of the Telecommunications Act 1984; 



		“Commencement Date” 

		means                     2015;



		“Competent Authority”

		means any local, national or supranational agency, authority, court, inspectorate, minister, ministry, regulator, or other public or statutory person having (in each case) jurisdiction over either or both of the Parties and this Contract; 



		“Concession” 

		means the right to affix agreed Equipment to Specified Assets to enable the provision of a Wireless Network in streets and open spaces within the Borough of Southend-on-Sea in accordance with the terms of this Contract;





		“Contract” 

		means the agreement entered into between the Concessionaire and the Authority comprising these conditions of contract together with the ITT, the Tender and any other documentation incorporated by agreement in writing between the parties from time to time;



		“Contract End Date” 

		Means ten (10) years from the Commencement Date;



		“Contract Fees” 

		means the total fees payable by the Concessionaire to the Authority in consideration of the grant of this Contract and shall constitute the Minimum Guaranteed Amount and the Income plus any other amount, fees, charges and/or disbursements payable to the Authority under the terms of the Contract as set out in Schedule 2;



		“Contract Period”

		means the period commencing on the Commencement Date and ending on the Contract End date;



		“Control of Advertisements Regulations”

		means the Town and Country Planning (Control of Advertisements) (England) Regulations 2007/783;



		“Dispute”

		shall have the meaning given to it in Clause 14.1;



		“EIR” 

		means the Environmental Impact Regulations 2004;



		“Escalation Procedure”

		means the escalation procedure set out in Schedule 3;



		“Data Protection Legislation”

		means the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2426/2003) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.





		“Equipment” 

		means the equipment of agreed standard as approved by the Authority to be provided, installed, used and maintained by the Concessionaire at no cost to the Authority on Specified Assets in accordance with the terms of this Contract to enable, the operation of a Commercial Wireless Network within the Borough of Southend-on-Sea  during the Concession Period;



		“Equipment Attachment Conditions”

		means the conditions set out in Schedule 4; 



		“FOIA” 

		means the Freedom of Information Act 2000;



		“Gross Revenue” 

		means the total wholesale revenue generated by the Concessionaire over the Term associated with the Concession (including without limitation advertising income) prior to the deduction of any expenses of whatever nature whether paid, incurred, or to be incurred by the Concessionaire;



		“Group Company”

		Means any company which at the relevant time is, a holding company of the Concessionaire; a subsidiary or subsidiary undertaking of the Concessionaire; or a subsidiary or subsidiary undertaking (other than the Concessionaire itself) of any such holding company the expressions “holding company”, “subsidiary” and “subsidiary undertaking” having the same meanings given to them by the Companies Act 1985 or the Companies Act 2006 (in each case to the extent in force); 



		“Income” 

		means the percentage of the Gross Revenue payable by the Concessionaire to the Authority in consideration of the grant of this Contract as set out in Schedule 2; 



		“Initial Period of Exclusivity”



		Shall have the meaning set out in Clause 4.3;



		“Insolvent”

		Means where:

a) the Concessionaire being a company is unable to pay its debts within the meaning of section 123 Insolvency Act 1986, makes a proposal for a voluntary arrangement or convenes a meeting of its creditors to consider such a proposal, becomes subject to any voluntary arrangement, has a receiver, manager, or administrative receiver appointed over any of its assets, undertaking or income, passes a resolution for its winding-up (save for the sole purpose of a solvent liquidation to effect a reconstruction or amalgamation), is subject to a petition granted by any court for its winding-up, has a provisional liquidator appointed, has a proposal for a compromise or arrangement sanctioned by the court pursuant to section 899 Companies Act 2006 (save for the sole purpose of a solvent reconstruction or amalgamation), has an administrator appointed in respect of it or is the subject of an application for administration filed at any court or a notice of appointment of an administrator filed at any court or a notice of intention to appoint an administrator filed at any court by any person or is the subject of a notice to strike off the register at Companies House;

b) the Concessionaire being an individual, partnership or firm has entered into any composition or arrangement with its creditors, has a petition presented by it or by any other person for its bankruptcy, has a bankruptcy order made against it, has applied to the Court for an interim order under section 253 Insolvency Act 1986, has submitted a proposal for a voluntary arrangement to a nominee under section 256A Insolvency Act 1986, has a petition presented for an Administration Order under Part III Insolvent Partnerships Order 1994 (“the Order”), has a petition presented for winding up as an unregistered company under Parts IV or V of the Order, has an interim receiver of its property appointed under section 286 Insolvency Act 1986, is unable to pay its debts within the meaning of sections 267 and 268 Insolvency Act 1986, has a receiver or manager appointed over any of its assets, has a receiver appointed under the Mental Health Act 1983, dies or by reason of any illness (including mental disorder or infirmity), accident or injury or any other cause whatsoever becomes unable to comply with its obligations under the Contract;



		“Installation  Works” 

		means the works to be carried out by the Concessionaire to install the Equipment to Specified Assets at its own cost;



		“Invoice” 

		means the invoices to be  issued by the Authority on a quarterly basis in arrears setting out the Income as detailed in Schedule 2 the Income payable by the Concessionaire to the Authority for the previous quarter; 



		“ITT”

		Means the Authority’s invitation to tender issued on 9th September, 2015.; 



		“Late Payment Fees”

		Is as defined in Clause 5.5;



		“Laws and/or Directives”

		means:

(a)	any law (including the common law);

(b)	any instruction, direction, rule or requirement of any Competent Authority; and/or

(c)	any condition or other requirement of any Necessary Consent;



		‘’List of Locations 

		Means the list of designated Locations in the form shown at Schedule 6 to this Contract;



		“Location”

		means any site or location of a Specified Asset as identified in the list of locations referred to in Clause 2.4;



		“Necessary Consent”

		means, in respect of the Concessionaire all the planning, environmental and other authorisations, licences, exemptions, consents, permits or approvals necessary (from time to time) to allow it to lawfully undertake its obligations under this Contract;



		“Operational &  Maintenance Work” 

		means the operation and maintenance work to be carried out by the Concessionaire in respect of the Equipment at its own cost in accordance with the terms of this Contract; 



		“Qualifying Change in Law”

		means a Change in Law that affects the establishment, maintenance and/or operation of Wireless Networks that has an impact on either or both Parties in relation to this Contract;





		“Quarter Day”

		Means usual quarter days being 25 March, 24 June, 29 September and 25 December;



		“Quarterly Report” 

		means the document to be provided by the Concessionaire to the Authority on a quarterly basis providing details of the Gross Revenue paid or payable to the Concessionaire over the previous quarter; 





		“Records” 



		Shall have the meaning set out in Clause 6.2.1  



		“Retention Period” 



		Shall have the meaning set out in Clause 6.4



		“Services” 

		means the services provided by or on behalf of the Concessionaire in fulfilling its obligations under this Contract;



		“Specified Assets” 

		means the Assets approved by the Authority pursuant to Clause 2.3 for use by the  Concessionaire to host Equipment and detailed in Schedule Specified Assets; 



		“Tender” 



		means the Concessionaire’s response to the ITT dated [       ] and all documents attached thereto as set out in Schedule 7; 



		“Works” 



		shall have meaning given to it in Clause 2.2 (b)



		“Wireless Network” 

		means a wireless network established for the provision of wireless communications services between two or more devices where the signal is transmitted via electromagnetic waves without directly connected wires for the purpose of moving voice, data or other information.













2. AGREEMENT

2.1	The parties agree that, in consideration of the Contract Fees payable by the Concessionaire to the Authority, the Concessionaire shall have the right to operate the Concession in accordance with the terms of this Contract.

2.2	The Authority shall:

a) Grant access to the Assets and Specified Assets;

b) Permit the Concessionaire at its own cost to carry out the Installation Works and Operational & Maintenance Work (together  referred to hereinafter as “Works”), to Specified Assets in accordance with the terms of this Contract; and

c) Provide the Concessionaire with relevant information as requested and observe the agreed timescales for all communications, whether written, verbal or electronic, as set out in this Contract.

d)  Provide the Concessionaire (or any parties duly authorised by the Concessionaire) access to all such parts of the Specified Assets (subject to any third party consents that may be required) as shall be reasonably required to carry the Concessionaire’s work including planned or reactive maintenance provided that such persons comply with such reasonable security and safety procedures as are required by the Authority.

2.3 The Concessionaire may request consent from the Authority to use any Asset to host the Equipment.  The Authority shall make reasonable endeavours to reply to each request within 30 days and may give or withhold consent at its reasonable discretion. Failure to respond within 30 days will not mean that that the Concessionaire can proceed on the basis that deemed consent is given, they must await the Authority’s reply. In responding to such a request the Authority shall provide reasonable grounds for any refusal.   Each Asset granted consent by the Authority shall be defined as and become a Specified Asset for the purposes of this Agreement.  The giving of consent under this Clause 2.3 shall not affect the Parties’ liabilities under this Contract.

2.4 On agreement pursuant to Clause 2.3 above, the site of such Specified Assets shall be known as a Location.  The Concessionaire and the Authority will record designated Locations in the form shown at Schedule 6 to this Contract (“List of Locations”).  This list of Locations shall be maintained by the Concessionaire and the Concessionaire shall provide a copy to the Authority on request and each time it is amended or updated.

2.5	The Concessionaire will provide for each Location documentation detailing the hardware deployed and associated cabling (external and internal) with as built drawings and photographs. 



3. TERM

3.1	This Contract shall commence on the Commencement Date and shall expire on the Contract End Date unless the Contract is terminated sooner in accordance with this Contract or in accordance with common law or statute.  

3.2	The Concessionaire shall execute the Contract promptly and shall not save as expressly authorised in advance by the Authority in writing, be granted access to the Specified Assets or carry out the Works until it has so executed the Contract.

4. 	EXCLUSIVITY

4.1  Subject to Clause 4.2 below nothing in this agreement shall affect the ability of the Authority to use any Assets, including Specified Assets, for any purpose which it sees fit. For the avoidance of doubt nothing in this Contract shall prejudice the right of the Authority acting alone or with other statutory organisations and agencies to carry out activities of whatever nature including the provision of a wireless network for the purpose of exercising statutory powers including the delivery of non-commercial Authority services., 



4.1.1 the Council for the purpose of fulfilling statutory functions; 

4.1.2 law enforcement agencies for exercising law enforcement powers; or, 

4.1.3 emergency services.

, 

4.2	The Authority shall notify the Concessionaire prior to installing or affixing any electronic devices to any of the Specified Assets or to any street furniture adjacent to the Specified Assets.  The Authority shall not authorise any other party to install equipment at the Specified Asset for the purpose of enabling a commercial wireless network at the Location (‘Exclusive Rights’) . 



4.3	Subject to Clause 4.1 above during the first period of two years commencing on the Commencement Date the Authority shall not authorise others to install Equipment for the purposes of enabling a Commercial Wireless Network using the Assets or Specified Assets (“Initial Period of Exclusivity”).

          Whilst Southend-on-Sea Borough Council anticipates offering a minimum  two year exclusivity, Southend-on-Sea Borough Council is willing to  consider other proposals regarding exclusivity up to a maximum of five  years. 



4.4	Extension of the period of exclusivity for the rest of the Contract Period after the Initial Period of Exclusivity will be granted to the Concessionaire in relation to only those Specified Assets to which Equipment has been attached by the Concessionaire. The exclusive rights shall extend to a radius of 200 metres and up to a height of 10 metres from the deployed specified asset. This extension of Exclusive Rights granted under this Clause 4.4 will not apply in respect of any installation at a Specified Asset which is attached to a building.

4.5    On expiry of the Exclusivity Period in accordance with Clause 4.1 the Authority  shall retain the right to authorise others including the Concessionaire but not on a preferred basis to install equipment for the purposes of enabling a Wireless Network using these  upon which no Wireless Equipment has been attached by the Concessionaire. 



5. 	CONTRACT FEES & REPORTS

5.1	The Concessionaire shall pay to the Authority the Contract Fees on a quarterly  basis in accordance with the terms of this Clause 5 and Schedule 2. 

5.2 	The Concessionaire shall pay the Income as detailed in Schedule quarterly in arrears within 28 days of receipt of Invoice from the Authority.

5.3	The Concessionaire shall provide an accurate Quarterly Report to the Authority within 28 days of the end of each Quarter Date during the Contract Period clearly setting out the amount of Income payable to the Authority for that relevant quarter. 

5.4	Following receipt of the Quarterly Report, the Authority shall within 28 working days issue an Invoice to the Concessionaire stipulating the Income amount based on the Quarterly Report and the relevant Annual Concession Fee to be paid by the Concessionaire.]

.

5.5	Within 28 days of receipt of the Invoice the Concessionaire shall pay the amount set out in the Invoice to the Authority.

5.6	In the event the Annual Concession Fee or the Income as detailed in Schedule 2  set out in the Invoice are not paid by the date they are due, whether it has been formally demanded or not, the Authority shall be entitled to interest at a rate of 4% above the Bank of England base rate for the outstanding amount for the period from the due date to and including the date of payment (“Late Payment Charges”).

5.7 	The Concessionaire acknowledges that the outstanding sums payable to the Authority shall be recoverable by the Authority as a debt from the Concessionaire.

5.8	Any queries raised by the Authority in respect of the Quarterly Report shall be answered by the Concessionaire promptly and in any event within five working days of receipt of the query and all information relevant to the Contract including financial data shall be made available to the Authority readily upon request. If and when required by the Authority the Concessionaire shall provide access to the Authority’s independent auditor to all such records as may reasonably be required by such a person to verify the Gross Revenue.

5.9	All sums payable by the Concessionaire are exclusive of any VAT that may be chargeable and the Concessionaire shall pay VAT in respect of all taxable supplies made to it in connection with the operation of this Concession.  Every obligation on the Concessionaire under or in connection with this Contract to pay, refund or to indemnify the Authority or any other person any money or against any liability includes an obligation to pay, refund or indemnify against any VAT, or an amount equal to any VAT, chargeable in respect of it



5.10	Any dispute regarding the Quarterly Report or Invoice shall be referred to the Dispute Resolution Process set out at Clause 14 below. 



6. 	AUDIT



6.1 For the purpose of conducting any audit investigation of the Contract, the Concessionaire shall throughout the Contract with all reasonable co-operation and assistance in relation to such an audit allow access to the Authority or its auditors, upon written request and by prior appointment, at no cost to the Authority to all records relating directly to the Concession. 

6.2 The Concessionaire shall (and shall procure that any sub-contractor shall) at all times: 

6.2.1 maintain a full record of the financial activities of operating the Concession in accordance with generally accepted accounting principles,  which shall consist of all such records and books of account relating to the generation of gross revenue in the operation of the Concession and showing in detail revenue income from the Concession listed by revenue stream  and from time to time to ensure that it is at all times possible to conduct financial audits for verification of income or estimated income in relation to the Concession;

6.2.2 upon request by the Authority, provide the Authority with copies of all relevant invoices relating to wholesale, sponsorship and advertising revenues arising as a result of this Contract.





6.3  Maintenance of Records

6.3.1	The Concessionaire shall maintain detailed records relating to the operation of the Concession in accordance with  any applicable or future Legislation or Codes of Practice issued in relation to such matters.

6.3.2	Without prejudice to Clause 6.3.1, the Concessionaire shall procure that the following are maintained:

6.3.3	a full record of all incidents relating to health, safety and security which occur during the Concession Period; and

6.3.4 full records of all maintenance procedures carried out during the Concession Period,

and the Concessionaire shall have the items referred to in this Clause 6.3 available for inspection by the Authority (and its advisers) upon reasonable notice, and shall present a report of them to the Authority as and when requested from time to time.

6.4 retain all Records during the Concession Period and for a period of not less than 6 years (or such longer period as may be required by law) following termination or expiry of the Contract (“Retention Period”).

	



7.	CONCESSIONAIRE EQUIPMENT

7.1.	The Concessionaire shall itself or procure that a Group Company shall own and maintain all Equipment at its own cost at all times during the Contract Period until the Asset Transfer obligations are triggered in accordance with the provisions of Clause 16.1.

7.2	The Concessionaire agrees to indemnify the Authority for any claims, losses or damages incurred by the Authority as a result of the Concessionaire’s infringement of third party intellectual property rights in fulfilling its obligations under this Contract. The Authority agrees that: 	

7.2.1	the Authority shall as soon as reasonably practicable notify the Concessionaire in writing of any Infringement Claim of which it has notice;

7.2.2	the Authority shall not make any admission as to liability or compromise or agree to any settlement of any Infringement Claim without the prior written consent of the Concessionaire, which consent shall not be unreasonably withheld or delayed; and

7.2.3	the Concessionaire shall be entitled to have the sole conduct of or settle all negotiations and litigation arising from any Infringement Claim and the Authority shall, at the Concessionaire’s request and expense, give the Concessionaire all reasonable assistance in connection with those negotiations and such litigation.

7.3	Without prejudice to clause 7.2, if any Infringement Claim is made, or in the Concessionaire's reasonable opinion is likely to be made, against the Authority, the Supplier may at its sole option and expense:

7.3.1	procure for the Authority the right to continue using, the infringing item (or any part thereof) in accordance with the terms of this Agreement; or

7.3.2	modify the item so that it ceases to be infringing; or

7.3.3	replace the item with non-infringing materials.





8.	CHANGE OF LOCATION



8.1 	At any time during the Contract Period, either Party may request a change relating to the Locations (for example to move Equipment to an alternative Specified Asset) in which event the following procedure shall be followed:



8.1.1.          The Party requiring such change shall prepare a written request (“Change Request”) and submit written details to the other;



8.1.2.          The receiving Party shall consider the Change Request and shall provide a written response within a maximum of 20 working days of receipt.  In the event of an emergency requirement, the receiving Party shall use reasonable endeavours to respond to a Change Request within 2 working days of receipt;



8.1.3.          Neither Party shall proceed with any change unless written approval of the Change Request has been obtained from the other Party; 



8.2.     The Concessionaire shall not unreasonably withhold consent to a Change Request.



8.3.     The Council may withhold consent to a Change Request. at its discretion.



8.4.     Where a Change Request is agreed, the requesting Party shall be responsible for the costs of both Parties incurred in implementing the agreed change. The requesting Party shall agree the costs of the other party before any such work commences.

8.5.    Any decline of a Change Request by either Party shall be accompanied by written reasons for the decision.







9.	ADVERTISING



9.1 [bookmark: _Ref348597096]The Concessionaire shall obtain prior formal written approval from the Authority before displaying any advertising material upon or in connection with the Equipment or the Concession failing which, the Authority shall be entitled to remove such advertising without liability and recover any costs of such removal from the Concessionaire. 

9.2 Notwithstanding Clause 9.1 nothing shall prevent the Concessionaire acting in compliance with the Control of Advertisements Regulations from displaying advertising material in connection with the promotion of the Concession on the Equipment or at the Location.

9.3 The Concessionaire shall not display any advertisement on the Equipment or in relation to the Concession which is illegal or contravenes rules or Codes of the Advertising Standards Authority or the Authority’s social and economic policies in relation to the promotion of certain goods or services (as may be notified to the Concessionaire from time to time).;



9.4     In the event that the Concessionaire becomes aware of a breach of Clause 9.1, the        Concessionaire shall ensure that such advertising material is removed immediately.  The Council shall be entitled to remove any advertising material in contravention of Clause 9.1 which is displayed by the Concessionaire at Concession Locations without incurring liability, the reasonable costs of which shall be recoverable from the Concessionaire.



10. 	RIGHTS OF THE AUTHORITY

10.1	The Authority reserves the right, subject to clause 10.2, to terminate the Contract in respect of any one or more of the Specified Assets without compensation should the Authority consider, in its absolute discretion, that significant political, environmental or other public health reasons as supported by an Official Government Report or contravenes ICNRP Guidelines in respect of those Equipment necessitate such course of action to be taken by the Authority. 

10.2 	In exercising its right  under clause 10.1 to terminate the Contract in respect of any one or more of the Specified Assets the Authority shall use  its reasonable endeavours to find one or more suitable alternative Assets failing which the Annual Concession Fee shall be reduced accordingly.



11. 	CONCESSIONAIRE’S WARRANTIES, REPRESENTATIONS AND UNDERTAKINGS

	The Concessionaire hereby warrants, represents and undertakes to the Authority that it shall:  

11.1	provide, install, use and maintain at its own cost the Equipment, in accordance with the  requirements of the ITT, Equipment Attachment Conditions and the proposals set out in the Tender and subject to the terms and conditions of this Contract;

11.2 	install all Equipment in a good and workmanlike manner and ensure that it is securely and safely fixed; 

11.3	visually inspect the Equipment as frequently as required and no less than on an annual basis and maintain the same in a good and safe condition;

11.4	respond within a maximum period of 24 hours to an emergency notification from the Authority of maintenance requirements to the Equipment relating to a risk to public health and safety; 

11.5	comply strictly with the representations made in the Tender. The parties agree that such compliance shall be a material condition of the Contract;

11.6	meet any and all  costs and expenses associated with a Qualifying Change in Law including any costs and/or expenses that may arise in relation to business rates or any other local or national taxes that may be payable in respect of Specified Assets.

11.7 	effect and maintain throughout the Contract Period with a reputable insurance company Employer’s Liability insurance of not less than £10 (ten) million pounds) in respect of any one claim or series of claims arising out of one incident and also Public Liability insurance to provide cover of not less than than £10 (ten) million pounds  in respect of any one claim or series of claims arising out of one incident. Copies of the insurance certificates and renewal premium receipts are to be made available to the Authority upon request;

	

11.8	at all times comply with all Laws and/or Directives applicable to the operation of this Contract including the Health and Safety at Work Act 1974 and related regulations 



11.9	ensure  that the level of radio frequency emissions emitted from the Equipment is within the International Committee on Non Ionising Radiation Protection (ICNIRP) guidelines and is compliant with Health and Safety legislation and regulations and undertakes to maintain the same throughout the Concession Period;. 



11.9	be solely responsible for the payment of its maintenance, any power costs, rents, taxes (including but not limited to local taxes), and outgoings applicable to or necessary for the Concessionaire to fulfil its obligations under this Contract.

11.10	ensure that each party’s nominated officers attend quarterly review meetings conducted by the Authority, the primary purpose of which shall be to:

11.10.1	explore additional revenue opportunities; 

11.10.2 	provide an opportunity for either party to raise issues which could cause disruption to the functioning of the Equipment or the Wireless Network if already in place, or otherwise prejudice this Contract or any part of this Contract.



11.11 	make its own investigations and research and satisfy itself in respect of all matters relating to this Contract and that  it is not contracting with the Authority in reliance upon any information, representations or assumptions (whether made orally, in writing or otherwise) which may have been made by the Authority except those contained in the ITT and this Agreement 



11.12	ensure that all information contained in the Tender are true, complete and accurate as far as possible in all respects;



11.13	ensure that it has full power and authority to enter into the Contract and fulfil its obligations under the Contract; 



11.14 	ensure that it is of sound financial standing and that the Concessionaire is not aware of any circumstances (other than such circumstances as expressly disclosed in writing by the Concessionaire to the Authority) which may adversely affect any financial standing in the future;



11.15 	ensure that it has made arrangements to ensure that it will have sufficient working capital, skilled personnel, equipment, machinery and other resources available to it in order to fulfil its responsibilities under the Contract. 



11.16	ensure that it has or has made arrangements to obtain all Necessary Consents, and will throughout the Contract Period obtain and maintain all further and other Necessary Consents; and



11.17 	ensure that it will perform all of the Services in accordance with the requirements of this Contract and with due skill, care and diligence.



12.	AUTHORITY’S WARRANTIES, REPRESENTATIONS AND UNDERTAKINGS AND LICENCES

12.1	The Authority hereby warrants represents and undertakes that:

12.1.1	it is capable of granting the rights specified in this Contract to the Concessionaire in respect to assets detailed in Schedule 1;



12.1.3	the Authority shall throughout the Contract Period maintain the Assets and Specified Assets in accordance with its statutory duties;

12.2 	The Council hereby grants to the Concessionaire a licence for the Contract Period to access Assets and Specified Assets for the purposes of this Contract and the right to occupy Specified Assets at the Locations. These rights are for the benefit of the Concessionaire its employees agents and contractors and are not granted exclusively to the Concessionaire and are granted in common with any other person lawfully entitled to similar rights in relation to the Specified Assets at the Locations . 



12.2.1  The concessionaire shall not do or permit others to do anything that would

             cause the Council to be in breach of its obligations to any occupiers or tenants 

             of the buildings that the Council’s Owned Sites form part of and shall forthwith

             indemnify the Council against all expenses, costs, claims, damage and loss

  arising from any breach of the Concessionaires obligations under this  clause but shall in no circumstances exceed in the aggregate the sum of £2,000,000 for any one event or series of connected events.



12.2.2   The Council (in its capacity as landowner and/or occupier) shall use reasonable 

             endeavours to assist the Concessionaire in obtaining any access rights and/or

            closure orders in relation to the Street Furniture and/or to access to the buildings 

            that form part of the Council Owned Sites that are necessary for the Permitted

            Use.  The Concessionaire hereby acknowledges and agrees that such rights

            may be subject to third party consents and the Council will not have any

            obligation to incur any costs in obtaining any such rights and/or permissions

            under the terms of this Licence Agreement.

13. 	LIABILITY & INDEMNITY



13.1 The Authority shall not be liable to the Concessionaire for any loss, damage or liability to any third parties arising at law or to the Concessionaire’s property or injury to any of its personnel during or in connection with the installation, use and maintenance of the Equipment except to the extent that it was caused by the Authority’s negligence.

13.2 Subject to clauses 13.3  and the Concessionaire shall indemnify the Authority and keep the Authority indemnified fully against all claims, proceedings, actions, damages, costs, expenses and any other liabilities which may arise out of the performance or non-performance by the Concessionaire of its obligations under this Contract or the presence of the Concessionaire or any of its staff on the Authority’s premises, including in respect of any death or personal injury, loss of or damage to property, or any other loss which is caused directly by any act or omission of the Concessionaire provided always that:

13.2.1 the Authority shall promptly notify the Concessionaire of any such claims and proceedings; and

13.2.2 the Authority shall take all reasonable steps to mitigate any such losses and expenses and shall not compromise or settle any such claim without the prior written approval of the  Concessionaire (such approval not to be unreasonably withheld or delayed); and

13.2.3 the Concessionaire shall have no liability for economic or consequential loss, including but not limited to loss of profits or revenues or loss of opportunity

The Concessionaire shall not be responsible for any injury, loss, damage,  cost or expense if and to the extent that it is caused by the negligence or wilful misconduct of the Authority or by breach by the Authority of its obligations under the Contract. The Concessionaire shall not exclude liability for additional operational, administrative costs and/or expenses or wasted expenditure resulting from the Concessionaire’s breach of this Contract. The terms of any insurance or the amount of cover shall not relieve the Concessionaire of any liabilities under the Contract. It shall be the responsibility of the Concessionaire to determine the amount of insurance cover that will be adequate to enable the Concessionaire to satisfy any liability incurred under the Contract.

13.3 Except as provided in Sub-Clause 13.2.3 and 13.2 each Party agrees that the other Party's liability for damages under this Contract including howsoever arising (including, without limitation, for breach of contract or for negligence or other tort) shall in no circumstances exceed in the aggregate the sum of £5,000,000 for any one event or series of connected events.

[bookmark: _DV_M263]

14.	DISPUTE RESOLUTION

14.1 [bookmark: _Ref348553485]If either party considers the other to be in default of their obligations under this Contract, it shall not commence legal proceedings against the other party before first bringing the alleged breach or problem to the other party’s attention in writing and seeking resolution. The aggrieved party shall notify the other party in writing of the way in which it considers the other to be in default and what it considers necessary to remedy the fault (“Dispute”).  The other party shall respond in writing within 10 working days of receipt of the Dispute notification. The parties shall use their reasonable endeavours to resolve by agreement any Dispute between them with respect to any matter relating to this Contract. If the matter remains unresolved for a further period of 10 working days the matter shall be escalated in accordance with the Escalation Procedure.

14.2 [bookmark: _Ref348554070]In the event that the Escalation Procedure has been exhausted Mediation will be undertaken in accordance with the CEDR Model Mediation Procedure (“Mediation”). Unless otherwise agreed between the parties, the mediator will be nominated by CEDR. To initiate the Mediation a party must give notice in writing ('ADR notice') to the other party to the Dispute requesting mediation. A copy of the request should be sent to CEDR Solve. The Mediation will start not later than 30 days after the date of the ADR notice.

14.3 No party may commence any court proceedings / arbitration in relation to any Dispute arising out of this agreement until it has attempted to settle the Dispute by Mediation and either the Mediation has terminated or the other party has failed to participate in the Mediation, provided that the right to issue proceedings is not prejudiced by a delay. The parties shall send negotiators to the Mediation who have the authority to settle the Dispute.

14.4   In the event of a Dispute between the Authority and the Concessionaire, notwithstanding the provisions of this Clause 14, the Concessionaire shall immediately act upon instructions issued by the Authority until the Dispute is resolved. A failure to so comply with the instructions given by the Authority shall constitute breach of contract and shall render the Concessionaire liable for any costs incurred by the Authority for such Contract non-performance.

15. 	TERMINATION



15.1        At any time after the Commencement Date either Party (“the Innocent Party”) shall be entitled to terminate this Contract with immediate effect upon written notice to the other Party (“the Defaulting Party”) if any of the following events shall occur:

15.1.1 the Defaulting Party becomes Insolvent; 

15.1.2 the Defaulting Party acts in a negligent manner or commits any material breach of its material obligations under this Contract or the Defaulting Party puts forward a rectification programme acceptable to the Authority and fails to substantially remedy such breach in accordance with the agreed rectification programme; or

15.1.3 The Innocent Party agrees that prior to determining whether to exercise any right of termination in accordance with this Clause 15 it shall, acting reasonably and in good faith by reference to the nature of the breach, given all due consideration to taking action other than termination of this Contract (including any mitigating proposals made by the Defaulting Party).

15.2 The termination of the Contract, howsoever arising, is without prejudice to the rights, duties and liability of either the Concessionaire or the Authority accrued prior to termination. The conditions which expressly or impliedly have effect after termination will continue to be in force notwithstanding termination.









16.	TRANSFER OF ASSETS 

16.1	The Concessionaire shall remove at its own cost any and all Equipment from the Specified Assets and/or any other property owned by the Authority and make good damage caused as a result 30 days prior to the Contract End Date. 

16.2	The ownership of all Equipment remaining on the Specified Assets shall transfer automatically to the Authority at nil cost to the Authority at 5pm on the Contract End Date (“Asset Transfer”) and the Authority retains the right to collect as debt any amount spent by the Authority in the removal of such Equipment as is subject to Asset Transfer (“Transferred Assets”). 

16.3	The Concessionaire shall not remove any Transferred Assets. 

16.4	The Authority may allow the Concessionaire to buy-back any or all Transferred Assets for a fee which shall be the subject of a separate agreement.

16.5	It is acknowledged by the Parties that the provisions of Clauses 16.1 and 16.2 shall have the effect of dis-applying Code Powers in relation to this Contract and thereby prevent the exercise of Code Powers by the Concessionaire, its employees, contractors or agents. 



16.6     If and to the extent that the Concessionaire has any rights under the Electronic

            Communications Code set out in schedule 2 of the Telecommunications Act 

            1984 (as amended by schedule 3 of the Communications Act 2003) and any

            amendment thereof from time to time in force (the “Code”), the Concessionaire 

           (and/or its sub-contractors or licensees) hereby:







16.6.1 waives its rights to serve a counter-notice pursuant to Paragraph 20(2) of schedule 2 of the Code if the Council serves a notice pursuant to Paragraph 20(1) of the Code and shall not otherwise use its powers under the Code to prevent the operation of this Clause 16.6.1; and

16.6.2 undertakes that it shall not serve a counter-notice pursuant to Paragraph 21(3) of schedule 2 of the Code nor exercise any other power conferred by the Code in such a manner as to exercise its right to remain on Assets following the service of a notice by the Council pursuant to clause 10.1 or the expiry or termination of this Agreement, howsoever arising.

16.7  If and to the extent that the Concessionaire exercises its rights under the Code,

          the Concessionaire shall be liable for any losses, costs, damages, liability and 

          expenses (including professional fees) incurred by the Council as a result of the

          Concessionaire’s exercise of such rights.



17.	ASSIGNMENT

		The Concessionaire shall not assign the benefit and/or burden of this Contract in 

          whole or in part to any third party including a Group Company. without the prior 

           written consent of the Authority (such consent not to be unreasonably withheld). 



18.	CONFIDENTIALITY 

18.1	Both parties expressly agree that, except with the prior written consent of the other party or as required either by the FOIA, ACA, the Data Protection Act 1998, the EIR or by a Court or Tribunal of competent jurisdiction, that party shall not (and shall not cause or permit others to) at any time during the  Contract Period use (save for the purposes of this Contract) or make available or disclose directly or indirectly to any person or authority whatsoever other than the servants or agents or a Group Company of each party (whose province it is to know the same) any detail in respect of the terms and conditions of this Contract, trade secret, technical or financial data or any other confidential or proprietary information, documentation or material used or owned by or relating to the operations, processes or business of the other party, its parent, subsidiary or associated companies or employees or customers of the other party which may be entrusted or become known to each party in the course or as a result of this Contract.

18.2	The Concessionaire acknowledges that as a public authority, the Authority may receive requests for information relating to this Contract and the operation of the Concession which, but for the right to claim commercial confidentiality or any other applicable exemption, the Authority will be obliged to disclose under FOIA.  The Authority shall consult with the Concessionaire over any such request and the Concessionaire shall respond promptly and in any event within 5 working days with its opinion as to whether the material should not be disclosed on the grounds of confidentiality or otherwise and provide such other reasonable assistance as may be required to enable the Authority to comply with its obligations under FOIA.



19.	DATA PROTECTION

19.1	The Concessionaire shall comply in all respects with the provisions of the Data Protection Act 1998 and subject to the limitation of liability Clause in this Contract, will indemnify the Authority against all actions, costs, expenses claims, proceedings and demands which may be brought against the Authority for breach of statutory duty under the Data Protection Act 1998 which arise from the use, disclosure or transfer of personal data by the Concessionaire and its employees, servants and agents.



20.	FORCE MAJEURE



20.1 Neither party shall be liable to the other for any delay or non-performance of its obligations herein arising from any cause or causes beyond its reasonable control including without limitation, any of the following:  Act of God, Governmental act, weather, war, fire, flood or civil commotion;

20.2 In the event of either party being so delayed or prevented from performing its obligation, such party shall give notice in writing of delay or prevention and the cause thereof and each party shall use its reasonable endeavours promptly to meet with the other party and discuss and (if necessary) negotiate terms under which the Concession shall continue in a varied form and adjustments be made to the provisions of this Contract accordingly. The party whose performance has been so delayed or prevented shall resume performance of its obligations as soon as reasonably possible after the removal of this cause and shall notify the other party.  In the event that such cause continues for more than 6 weeks, either party may terminate this Contract on 30 days written notice to the other party.



21. 	NOTICES

21.1	Any notices to be given under this Contract shall be in writing and sent or delivered to the address of the other party as stated in this Contract or any subsequent address notified to the other party as the address for the service of notices.

21.2	Notices shall be sent by first class post, e-mail or fax. Notices delivered by 4pm UK time on a working day are deemed served that day, otherwise the next working day. Correctly addressed notices sent by first class post shall be deemed to have been served on the 2nd working day after posting. Fax and e-mail transmissions completed by 4pm UK time on a working day shall be deemed to have been served that day, otherwise the next working day. 



22.	ENTIRE AGREEMENT

	This Contract represents the entire understanding between the parties and constitutes the entire agreement in relation to its subject matter and, in particular, excludes so far as is possible any warranty, condition or other undertaking implied by law or custom. Each party confirms that it has not relied on any representation, warranty or undertaking by either the other party or by any other party not party to this Contract (including, without limitation, any financial models or other presentation materials whether or not in writing and whether implied or otherwise) which is not contained in this Contract. 



23.	PREVENTION OF CORRUPTION

23.1	The Authority acting reasonably shall be immediately entitled to terminate the Contract or any part of it immediately and to recover from the Concessionaire the amount of any loss resulting, plus the value of any gift or consideration if in relation to the Contract or any other contract with the Authority if:

23.2	The Concessionaire, or any of its personnel (whether with or without that Concessionaire’s knowledge) shall have offered, or given, or agreed to give, to any person, any gift, or consideration, inducement or reward of any kind, for doing or not doing any action (except in accordance with a permitted and lawful sub-contract), or

23.3	The Concessionaire or any of its personnel shall have:-

23.3.1	Committed any offence under the Bribery Act 2010 and/or the Prevention of Corruption Acts 1889 to 1916 or

23.3.2	Given any fee or reward, the receipt of which is an offence under Section 117 (2) of the Local Government Act, 1972.

24.	SEVERANCE

	In the event that any part of this Contract is terminated and/or varied in any way, the remaining terms of the Contract shall still continue in full effect, unless otherwise agreed by both parties.



25.	EQUAL EMPLOYMENT OPPORTUNITY

25.1	As a manager and employer the Concessionaire shall do all it reasonably can to seek the elimination of all forms of discrimination in its employment practices and management against any person whether directly or indirectly or by way of victimisation or harassment in relation to sex, religion, race, disability, colour, nationality, ethnic or national origins, marital status, maternity, paternity, gender reassignment, age, part time or temporary status and sexual orientation in accordance with an established equal opportunities policy (as amended from time to time).  The Concessionaire shall provide a copy of its equal opportunities policy to the Authority upon request.







	

26. 	SOCIAL AND ECONOMIC REGENERATION
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1. Without prejudice to any other provision of this Contract the Concessionaire shall endeavour without ordaining investment nor expecting the Concessionaire to incur additional costs and expenses over and beyond those which it has already committed to spend to assist the Authority with its aims in relation to to securing the economic and social regeneration of its area. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

29.2 





27.	EXCLUSION OF RIGHTS OF THIRD PARTIES

	The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Contract and no person who is not a party to this Contract (other than a successor to one of the original parties) shall be entitled in that person’s own right to enforce any provisions of this Contract pursuant to the provisions of the said Act.



28.	VARIATION

	This Contract may be varied only by an instrument in writing signed on behalf of both parties.



29.	JURISDICTION

	This Contract shall be determined and construed in accordance with the laws of England and both parties hereby submit to the exclusive jurisdiction of the English Courts.



30.	ASSISTANCE IN PROCEEDINGS

30.1	Where the Concessionaire or any of its staff becomes aware of any incident, accident or other matter which may give rise to a claim or legal proceedings in respect of or arising out of the Contract it shall notify the Authority immediately in writing. Such notification shall include all relevant information to enable the Authority to investigate the matter fully.

30.2	If requested to do so by the Authority, the Concessionaire shall provide the Authority with any relevant information in connection with any legal inquiry, arbitration or court proceedings in which the Authority may become involved or any relevant disciplinary hearing internal to the Authority and shall give evidence in such inquiries or proceedings or hearings, arising out of or in connection with the Contract.

30.3		No payment shall be made for compliance with the above provisions to the extent that the incident, accident or other matter resulted from a breach of this Contract or an act or omission on the part of the Concessionaire.
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IN WITNESS whereof the Authority and the Concessionaire have signed this document as a Deed the day and year first before written.



 The Seal of	      )

Southend-on-Sea Borough Council

was hereunto affixed in the presence of :	      				

Proper Officer of the Council

										           



				







Signed for and upon behalf of 





[INSERT CONCESSIONAIRE NAME]

by:



…………………………………………………..

Director



………………………………………………..…

Director/Company Secretary




SCHEDULE 1



THE ASSETS

STREET LIGHTING:

[Insert Asset Scheudules]



CCTV:

[Insert Asset Schedules]



COMMUNITY HUBS:



[Insert Asset Schedules]



SOUTH ESSEX HOMES: 



[Insert Asset Schedules]
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SCHEDULE 2

[bookmark: _Ref413189252][bookmark: _Ref413189502]contract fees & revenue income










SCHEDULE 3

escalation procedure

1. In the event of an escalation event being:

0.1 a Dispute between the parties where the procedure set out in Clause 14.1 has been exhausted and the Dispute remains unresolved; then the Dispute shall be escalated in accordance with the below procedure. 

1. The Escalation Event will proceed through phases A – B as set out below. Each phase will have a period of 10 working days during which the individuals named as the nominees for each party shall meet and negotiate in good faith to resolve the Escalation Event.

2. If Phase B is been implemented then once 10 working days have passed the parties will revert to the procedure set out in Clause 14.2.

		

		Nominee for the Authority

		Nominee for the Concessionaire



		Phase A

		

		



		Phase B

		



		








SCHEDULE 4



CONCESSIONAIRE’S EQUIPMENT ATTACHMENT CONDITIONS










SCHEDULE 5

CONTRACT MANAGEMENT AND CHANGE REQUESTS

CONTRACT MANAGEMENT

[bookmark: _Toc410893583][bookmark: a274804]1.            Reporting And Meetings

1.1          The Concessionaire shall provide the Management Reports in the form and at the intervals set out in this Schedule 5.

1.2          The Authorised Representatives and relevant Key Personnel shall meet in accordance with the details set out in this Schedule 5 and the Concessionaire shall, at each meeting, present its previously circulated Management Reports including Financial Reports in the format set out in this Schedule 5 or agreed by the parties.

[bookmark: _Toc410893584][bookmark: a802234]2.            Monitoring 

[bookmark: a770190]2.1          The Authority may monitor and carry out such risk assessments as it feels necessary of the Concessionaire’s performance of the Works and Services pursuant to this agreement.

2.2          The Concessionaire shall co-operate, and shall procure that its Sub-Contractors co-operate, with the Authority in carrying out the monitoring referred to in clause 2.1 at no charge to the Authority.

[bookmark: _Toc410893585][bookmark: a577926]3.            Change Control and Continuous Improvement

3.1          Any requirement for a Change shall be subject to the Change Control Procedure.

[bookmark: a227716]3.2          The Concessionaire shall have an on-going obligation throughout the Contract Period to identify new or potential improvements to the Services.  As part of this obligation the Concessionaire shall identify and report to the Authority's Authorised Representative quarterly in the first Contract year and once every twelve (12) months for the remainder of the Contract Period on:   

(a)       the emergence of new and evolving relevant technologies which could improve the Services; 

(b)       new or potential improvements to the Services including the quality, responsiveness, procedures, benchmarking methods, performance mechanisms and customer support services in relation to the Services;

(c)       changes in ways of working that would enable the Services to be delivered at lower costs and/or bring greater benefits to the Authority.

3.3          Any potential Changes highlighted as a result of the Concessionaire's reporting in accordance with clause 3.2 shall be addressed by the parties using the Change Control Procedure.



Governance

[bookmark: a200521][bookmark: _Toc410822716][bookmark: a355062][bookmark: _Toc410822717]1.            Authorised Representatives

1.1          The Authority's initial Authorised Representative: 

[           To be inserted                           ]

1.2          The Concessionaire's initial Authorised Representative: 

[                  To be inserted                        ]

[bookmark: a899810][bookmark: _Toc410822718]2.            Key Personnel

[              TBC                                     ]

[bookmark: a1023940][bookmark: _Toc410822719]3.            Meetings

3.1          Type: Concession Review Meetings

These will take place at the Authorities premises at the frequency detailed below. 

3.2          Frequency: Quarterly

3.3          Agenda: to be agreed in advance of each meeting

[bookmark: a188206][bookmark: _Toc410822720]4.            Reports

4.1          To be agreed and refined by the parties during the Contract Period. As a minimum:

· financial reporting on Asset based revenues to the Authority;

· additional sales revenues, new pipeline revenues and new sales targets/plans;










SCHEDULE 6

LIST OF Locations ‘’SPECIFIED AsSETS’’ 









 




SCHEDULE 7



TENDER RESPONSE


































































