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CONTRACT PRELIMINARIES

0.1 General Description
The work to be undertaken by the Contractor for Salisbury City Council, comprises:-
· Opening & closing of public conveniences at specified times
· Staffing of Market Square & Central Car Park public conveniences at specified times

· Responding to disabled alarm calls at all sites between 6:00am – 6:00pm. A 30minute response time is required and members of staff attending are expected to have adequate training in First Aid. 
· Collecting & delivering cash from sites to the Finance Office during opening hours as required

· Cleaning each site as per specification
Please note that it is the tender applicant's responsibility to ascertain if TUPE applies to the Council’s two existing contracts to fulfil this contract.
0.2
Salisbury City Council Objectives 

(1) To provide a high quality facilities & public conveniences for residents and visitors of Salisbury.
(2)To ensure that Salisbury City Council sites contribute to the attractiveness of the city, by delivering the highest quality standards.
(3) Customer primacy is paramount in the provision of this service and should be remembered at all times and responded to.

(4) To actively encourage and promote the city as a safe, clean place to visit. 
0.3
General contact with the public
The Contractors staff will inevitably be approached by visitors to the Council’s landholdings and they must at all times be courteous and positive in their response to such approaches.

The Contractor must therefore make due allowance in its prices for such interruptions to the work and be prepared to either answer the questions asked or refer the member of the public to the Council for further advice/explanation/ information.
0.4
Methods of work issue
As per schedule and Salisbury City Council will issue works orders using the scheduled rates for any adhoc work. 
0.5
Contractor Monitoring/Administration
The Contractor shall be expected to carry out its own monitoring/quality checks and assist the Council in this process by completing and signing any relevant schedules, and dayworks sheets. The Contractor shall also be required to sign and date any works order that are issued when the work is completed.  Each Works Order will include a time-window by which time the work should be completed.  The Contractor is deemed to have included in the agreed rates for such administrative and self-monitoring costs.

0.6
Depot Facilities

The Contractor is advised that there are no depot facilities available with this Contract.

0.7
Materials
The Contractor will be responsible for the purchase and storage of all materials used on the Contract.  
0.8
Recycling

The Contractor will be strongly encouraged to recycle as much of its waste generated by this Contract as possible. 

0.9
Antiquities
(1) Any item of antiquity or commercial value discovered while working on this Contract must be handed to, or its detailed whereabouts advised in writing to the Council at the earliest opportunity.

(2) In any event the Council will assume automatic ownership of such item or find.  No claims for reward will be considered.

1.
DEFINITIONS AND INTERPRETATION
In this Contract save where the context otherwise requires, the following expressions shall have the meanings hereby assigned to them.
“Agreement” means the formal agreement under seal by which the Contractor and the Employer agree that the Contractor shall carry out the Services.
“Commencement Date” means the date from which the Contractor commences to carry out the Services in the Contract which shall be the 1st July 2024.
“Conditions” means these conditions, any supplementary conditions and any variation agreed between the Employer and the Contractor.
“Contract” means all matters set out here, all other tender documentation and associated documents as attached, except that if there is any conflict between any of these matters and these Conditions of Contract then these Conditions shall prevail.
“Contract Area” means the geographical area in which the Contractor is required by this Contract to carry out the Services.
“Contract Manager” means the person nominated by the Contractor to manage the Services.

“Contract Period” means the term of this Contract as determined by Clause 4.

“Contractor” means the person, persons or company to whom the Contract is awarded.

“Daywork Rates” means the rates for the performance of additional Services described in the Schedule of Rates.
“Default Notice” means any Notice of Default pursuant to Clause 23.

“District” means the geographical area Salisbury City Council are responsible for.
“Employer” means Salisbury City Council
“Extension Period” means any period of extension.
“Instructions” means any direction either oral, written or described in any other way by the Officer or any person duly authorised by him to act on his behalf.

“Notice” means a written communication.

“Notice of Determination” means a Notice of Determination served by the Officer on the Contractor pursuant to Clause 23.

“Notice of Failure” means a Notice of Failure served by the Officer on the Contractor in accordance with Clause 23.

“Officer” means the Employers nominated Officer in charge of the services hereset or any person duly authorised by him to act on his behalf as notified in writing to the Contractor or any person appointed by him under the provisions of clause 3.

“Rectification Notice” means a Rectification notice served on the Contractor by the Officer in accordance with Clause 23.

“Schedule of Rates” means the priced schedule of rates.

“Services” means the Services described in the Arboricultural Services Specification – Document Two and to be carried out pursuant to this Contract.

“Specifications” means the specifications as per the Arboricultural Services Specification – Document Two and to be carried out pursuant to this Contract.

“Statement” means a statement of indebtedness of the Employer to the Contractor.

“Statistical Information” means information required of the Contractor by the Employer in accordance with the Conditions of Contract.

“Variation” means any variation, addition, deletion or omission made to any part of the Contract pursuant to these Conditions.

“Variation Order” means Notice of any Variation. 

“Week” means seven consecutive days starting on Monday and ending on the following Sunday.

“Work Equipment” means any vehicle, machine, powered or hand tool, or other item of equipment used by the Contractor for the purposes of the Contract. 
a) A reference to an Act of Parliament or any Order, Resolution, Statutory Instrument or the like shall include a reference to any amendment or re-enactment of the same.
b) Except where the context otherwise requires words denoting the singular includes the plural and vice versa; words denoting any gender include all genders; words denoting persons include firms and corporations and vice versa;

c) Unless otherwise stated a reference to a clause, sub-clause or schedule is a reference to a clause or sub-clause of or a schedule to this tender document.

d) Clause headings are for ease of reference only and do not affect the construction of this Contract.

2.
VARIATION OF CONTRACT

Without prejudice to any other conditions hereof, no omission from, addition to or variation of the Contract shall be valid or of any effect unless it is agreed in writing and signed by the Officer.
3.
THE ROLE OF THE OFFICER
The functions, rights and powers conferred by this Contract upon the Employer shall be exercised by the Officer who may from time to time appoint a person or persons to act on his behalf in the supervision of the Contract.  The Officer shall notify the Contractor in writing of the name or names of the person or persons so appointed, the element of the Contract which they have been appointed to supervise, and the extent of their authority.  
4.
CONTRACT PERIOD
The Contractor shall supply such of the Services as the Employer may from time to time by written order to the Contractor require to be carried out under this Contract for a period of three years from the commencement date.

The Contract Period may be extended for a further period of one year by the Council serving on the Contractor a Notice indicating its desire to continue this agreement for the period specified in that Notice. If both parties are in agreement, then this Contract shall continue for such further period of time.
5.
PERFORMANCE OF SERVICE
The Contractor shall perform the Services (and modifications thereof authorised under the Conditions) in accordance in all respects with the Contract and in a professional manner and in accordance with the terms and conditions of the Contract.  Any damage caused to a property whether belonging to the Employer or any third party arising out of the performance of this Contract shall be made good by the Contractor at the Contractor’s expense.

The Contractor shall have due regard for the health and safety of the public at all times when carrying out the Services.  The Contractor will not disrupt legitimate public use of facilities within the Contract Area, except for the purpose of closing off an area in the interests of the health and safety of the public, for the purpose of complying with its obligations under the terms of the Contract, and with the prior agreement of the Officer.
The Employer holds the right to employ an alternative Contractor should;

i. The Contractor go over the agreed timescales without prior agreement, and/or 
ii. Performance levels are deemed less then satisfactory. 
Any additional costs shall be charged to the original Contractor.
6.
PROVISION OF STATISTICAL INFORMATION
The Contractor shall provide such Statistical Information, which the Employer may from time to time reasonably require to enable the Employer to supervise and measure the Contractor’s performance under the Contract.
7.
MODIFICATION AND ADDITIONAL WORKS
a)
The Officer shall be entitled to require the Contractor to do all or any of the following;


I. To accept the reduction of the work content of the contract as a means of reducing its overall budget expenditure.  The Contractor must be prepared to accept a reduction to a baseline minimum of £50,000 per annum. Should the Employer reduce it below this amount then the Contractor will be at liberty to give 3 months notice to terminate the contract. The Employer will make every effort to notify the Contractor well in advance of any such reduction in budget.


ii. To omit and cease to perform any part of the Services for such period as the Officer may specify.

iii. To perform the Services or any part thereof in such manner as the Officer may reasonably require.

b) Where additional works are not of the same nature or similar to the Services under the Contract the Schedule of Rates or Daywork Rates shall be used as a basis for valuation so far as may be reasonable failing which the rate shall be agreed in writing between the Contractor and the Officer.


c)The Employer reserves the right to employ others in the performance of any work similar to the Services whether or not the Contractor has indicated his willingness to carry out such work and whether or not the Contractor has quoted a price for such work.

The Contractor should be aware that other contractors may be working in the same Contract area, and the Contractor will co-operate with other contractors as far as is reasonably practical during the performance of the Services.
8.
PAYMENTS
The employer will raise works orders costed against the agreed schedule of rates. Upon completion of the requested works the contractor is to submit an invoice referenced against the order number. Note the invoice value must match the works order value unless previous agreement has been reached between the employer and contractor regarding a variation to the scope of the originally requested works.
Payment will be made within 28 days of the invoice being submitted 

9.
VALUE ADDED TAX
In addition to the value of the Services which the Contractor has invoiced for, the Employer shall pay to the Contractor such Value Added Tax (VAT) as may be properly chargeable by the Contractor.  The Contractor shall issue a Value Added Tax Invoice in respect thereof before it is entitled to payment.
10.
INCOME TAX
For the purposes of the Income & Corporation Taxes Act 1988 (‘the Act’) the Contractor is deemed to be a “Sub-Contractor”.  The Contractor shall produce to the Officer such evidence as the Employer shall deem necessary to satisfy the Employer that the Contractor has a current and valid certificate in form 7141, form 714P or form 714C and shall produce such documents as are set out in the documents published by the Board of Inland Revenue as IR 14/15 of 1976 to satisfy the Employer that the Contractor is entitled to be paid without deduction of tax pursuant to the Act.  Should the Contractor fail to produce the said documents the Employer will deduct tax from any payment due to the Contractor at such rates as are currently in force.   This Condition will only apply if the Contractor carries out Services which come within the definition of “constructions items” as defined by the Act.
11.
ASSIGNMENT AND SUB-CONTRACTING
a) The Employer shall be entitled to assign the benefit of this Contract or any part thereof to a statutory or other public body and shall give written notice of any assignment to the Contractor.

b) The Contractor shall in no circumstances assign or purport to assign the Contract or any part thereof or any benefit therein or thereunder to any person whatsoever.  If the Contractor changes the name of the company this will be considered by the Employer as a separate issue.  See Clause 38.

c) The Contractor shall not sub-contract the whole of the Services.  Except where otherwise provided by the Contract the Contractor shall not sub-let any part of the Services without the written consent of the Officer and such consent if given shall not relieve the Contractor from any liability or obligation under the Contract and the Contractor shall be responsible for the acts, defaults and negligence of any sub-contractor, his agents, servants or employees.  Such consent may be granted or withheld at the absolute discretion of the Officer.

d) The provision of labour in accordance with clause 15 shall not be deemed to be sub-contracting under this clause.
12.
PREMISES
a) The Contractor shall at all times during the Contract Period provide and maintain such premises as are necessary for the proper performance of the Contract.

b) The Contractor shall, by appointment, permit the Officer access to all premises occupied by the Contractor, for the purpose of the Contract, at all reasonable times during the working week.
13.
WORK EQUIPMENT
a)The Contractor shall at all times during the Contract Period provide and maintain at his own expense all Work Equipment as is necessary for the proper performance of the Contract.  Such Work Equipment shall at all times comply with the relevant Construction and Use Regulations and all relevant statutory requirements and other regulations having the force of law and shall be of a design which is entirely suitable for the performance of the Contract.  The Contractor shall ensure that he has an adequate level of reserve Work Equipment available for use by him at all times to enable him to perform his obligations under the Contract as lack of suitable Work Equipment will not be considered as an acceptable reason for non-performance under the Contract.

b) The Contractor shall insure and at all times keep insured the Work Equipment as required by legislation from time to time in force and against such further risks as the Employer may from time to time reasonably require.  The Contractor shall pay all premiums and produce to the Employer on request receipts therefore and shall not do or suffer or permit anything to be done which might prejudice the policy.  All money which may at any time be received or receivable under any such insurance shall be applied in replacing or repairing the Work Equipment lost, damaged or destroyed.

c)The Contractor shall obtain, and at all times during the Contract Period maintain, all necessary operator’s licences and other permits as may be required for the purpose of or in connection with the provision of the Services or the operation of the Work Equipment.

d) The Contractor will ensure that at all times Work Equipment used in the provision of the Services presents a good image for the Employer and where appropriate bears the Employer’s livery and logo in such a manner as the Officer may reasonably require.  The cost of any words, devices or insignia requested by the Officer in addition to or in substitution for the standard livery and sign writing provided by the Contractor shall be borne jointly (50:50) by the Contractor and Employer.  All such words, devices or insignia of the Employer are to be removed at the end of the Contract Period.

e) No Work Equipment shall bear any advertising matter of any sort without the prior consent of the Officer in writing.
14.
VEHICLE AND WORK EQUIPMENT OPERATION
a)
The Contractor shall ensure that:


I. Drivers and operators of the Work Equipment operate in a proper and safe manner    in accordance with the relevant Codes of Practice in operation from time to time.

  ii. Drivers drive safely and correctly at all times in accordance with statutory     regulations.

         iii. Drivers and operators are trained and thoroughly competent in the safe use of Work Equipment.

iv. Work Equipment operations are carried out in a reasonable and professional   manner without causing obstruction, nuisance or annoyance to the public.


v. Where appropriate the Work Equipment is cleaned and washed internally and externally on a frequent and regular basis and maintained in such a condition that it presents a professional and pleasant image to the public at all times.

b)
The Contractor shall provide to the Officer upon request written details of training undertaken and safe methods of work employed.
15.
CONTRACTOR’S STAFF
a)
The Contractor shall;

 I. at all times during the Contract period employ sufficient persons of appropriate abilities, skills, care, and experience as are required for the proper performance of the Services in accordance with the Contract.



ii. Ensure that a sufficient reserve of persons is available to provide the Services during holiday periods, absences due to sickness and special events/emergencies.

b) The Contractor will appoint a Contract Manager to supervise those persons employed to perform the Services in accordance with the Contract. Either the Contract Manager or a working supervisor must be available and present in the local area at all times that the Services are being carried out.

c) The Contractor shall notify the Officer of the name, address and telephone number of the person detailed in sub clause (b) above who will be responsible for receiving notification from the Employer of complaints and instructions under the Contract.

d) The Employer shall be entitled to require the Contractor by notice in writing to remove from the Contract or discipline any employee of the Contractor (which for avoidance of doubt shall include the Contract Manager or his deputy) who, in the reasonable opinion of the Officer, has shown himself to be unsuitable to perform his duties under the Contract.  The Employer shall in no circumstances be liable either to the Contractor or to the employee in respect of any liability, loss or damage occasioned by such removal or disciplinary action and the Contractor shall fully and promptly indemnify the Employer against any claim made by such employee.

e) The Contractor shall ensure that every person employed by the Contractor in and about the provision of the Services is at all times properly and sufficiently trained and instructed with regard to:



i
the task the person has to perform;



ii
any relevant provisions of the Contract, in particular the relevant clauses from the specification;



iii
relevant rules, procedures and standards of the Employer;

iv
all relevant rules, procedures and statutory requirements concerning Health and Safety at work;



v
fire risks and fire precautions; and



vi
the necessity to observe the highest standards of courtesy and consideration to the public to promote and enhance the Employer’s image and reputation.
16.
UNIFORMS AND IDENTIFICATION
a) The Contractor shall ensure that all persons employed in the performance of the Contract shall at all times be properly attired and presentable in corporately logoed protective uniforms.
b) Representatives and employees of the Contractor shall carry at all times identity cards in a form approved by the Officer and make such cards available for inspection on request by the Officer who shall similarly disclose his identity.  Neither the Contractor’s staff nor the Employer’s staff shall avoid disclosing their identity.

c) If, owing to the nature of the Contract, employees of the Contractor are exempt from the provisions of Section 4 (2) of the Rehabilitation of Offenders Act 1974, by virtue of Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975, then the Contractor shall ensure that all employees engaged in the provision of the Services shall provide information in accordance with the said Act and Order about convictions which would otherwise be spent under the provisions of the said Act.  The Contractor shall disclose to the Officer the names and addresses and sufficient information to enable proper checks to be made and as appropriate all convictions of its employees engaged in and about the provision of the Services and the Employer may require such employees not to be employed under the Contract.
17.
AGENCY
a) The Contractor is not and shall in no circumstances hold himself out as being the agent of the Employer, but only as a contractor working under contract for the Council to do specific tasks.

b) The Contractor is not and shall in no circumstances hold himself out as being authorised to enter into any Contract on behalf of the Employer or in any other way to bind the Employer to the performance, variation, release or discharge of any obligation.

c) The Contractor has not and shall in no circumstances hold himself out as having the power to make, vary, discharge or waive any by-law or regulation of any kind unless required to do so by the Employer.
18.
INDEMNITY
a)The Contractor shall fully and promptly indemnify and keep indemnified the Employer, its officers and employees against all liabilities, fines, penalties, damages, costs, losses, claims, demands and proceedings whatsoever, howsoever arising, whether in contract, tort, under statute or otherwise, directly or indirectly, out of, or in the course of, or in connection with, the provision of or failure to provide the Services or the use or occupation by the Contractor or the Contractors employees of the Employer’s facilities or the breach by the Contractor of any provision of the Contract.

b) The Contractor’s liability and indemnity to the Employer arising under this condition shall be without prejudice to any other right or remedy available to the Employer.
19.
INSURANCE
The Contractor must maintain and keep in force insurances in accordance with the terms and conditions of this Contract and forward copies of the certificates and receipts of payment for the current premiums at each renewal date (and whenever else so required by the Employer) to the Officer.  

No payment will be made under this contract until current copies of the insurance certificates have been received by the Officer.
19.1
INSURANCE OF THIRD PARTY RISK
Throughout the period of the Contract the Contractor shall insure against any damage, loss or injury which may occur to any property or to any person by or arising out of the performance of the Services or in carrying out of the Contract for which the Contractor would be legally liable.  The Contractor shall notify the employer as soon as possible but not later than within seven days of any claim demand or proceedings and to supply such particulars or details thereof as the employer shall reasonably require.
Such insurances shall be affected both with an insurer and in terms approved by the Employer (which approval shall not be unreasonably withheld) and for at least the sum of £10,000,000 for each individual claim or such additional sum as the Employer may from time to time reasonably require.  The terms shall include a provision whereby in the event of any claim in respect of which the Contractor would be entitled to receive indemnity under the policy being brought or made against the Employer the insurer will indemnify the Employer against such claims and any costs charges and expenses in respect thereof. 
19.2 INSURANCE OF CONTRACTORS EMPLOYEES
The Employer shall not be liable for or in respect of any damages or compensation payable at law in respect of or consequence of any accident or injury to any worker or other person in the employment of the Contractor or any Sub-Contractor and the Contractor shall indemnify and keep indemnified the Employer against and shall take out insurance to the satisfaction of the Employer against all such damages and compensation (save as aforesaid) and against all claims and demands proceedings costs charges and expenses whatsoever in respect thereof or in relation thereto.
19.3
 INSURANCE OF VEHICLES AND PLANT
(1) The Contractor shall whenever required produce evidence to the satisfaction of the Employer that premises occupied and vehicles equipment and materials used by the Contractor for the purposes of this Contract are insured to their full value.
20.
BRIBERY AND CORRUPTION
The Employer shall be entitled to terminate the Contract forthwith and to recover from the Contractor the amount of any loss resulting from such termination if,

a) the Contractor shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do or for having done or forborne to do any action in relation to the obtaining or execution of the Contract or any other Contract with the Employer; or for showing or forbearing to show favour or disfavour to any person in relation to the contract or any other contract with the Council; or

b) The like acts shall have been done by any person employed by the Contractor or acting on his behalf (whether with or without the knowledge of the Contractor); or

c) In relation to any Contract with the Employer the Contractor or person employed by him or acting on his behalf shall;

i.
have committed any offence under the Prevention of Corruption Acts 1889 to 1916; or

iii. Have given any fee or reward the receipt of which is an offer under Section 117(2) of the Local Government Act 1972.
21.
GRATUITIES
The Contractor, and its employees, shall not solicit any gratuity or tip or any other form of money, token or reward, or charge for any of the Services provided for in the Contract other than bona fide charges (if any)  approved by the Employer in writing.
22.
LIABILITY OF EMPLOYER
a) the Employer shall not be liable for any loss or damage howsoever arising except for loss or damage directly arising from negligent acts or omissions of the Employer its servants or agents.  Damages arising from such negligent acts or omissions shall be limited to direct and unavoidable losses and the Contractor shall take all reasonable steps to mitigate such losses.

b) The Employer in no way warrants the truth or accuracy of any representation which may have been made to the Contractor prior to his entering into this Contract and the Contractor acknowledges that be did not rely upon any representation made by or on behalf of the Employer when entering into the Contract.
23.
DEFAULT IN PERFORMANCE
If at any time, 90 days or such other period as agreed by the Employer from the Commencement Date, the Contractor has failed to perform the Services in accordance with the Contract, then the Employer may issue to the Contractor a Rectification Notice in accordance with this Clause or may advise the Contractor orally of any works which may become the subject of a Rectification Notice. Where a failure in the Service cannot be rectified the Default Notice procedure shall apply.  This default procedure shall also apply in relation to non-compliance with any of the Contract Conditions.  The Officer reserves the right to invoke all or any aspect of the default in performance procedure depending on the seriousness of the failure to perform the Services.
1.  RECTIFICATION NOTICES
a) Where the Employer is satisfied that the Contractor has failed to perform the Services specified in accordance with the Contract or has otherwise failed to comply with any of the Conditions of Contract he shall be entitled to issue to the Contractor a Rectification Notice giving details of the failure and requiring the Contractor to remedy such failure within a specified period of time.

b)
A Rectification Notice shall contain the following details:



i.
be pre-numbered, dated and signed by the Officer;



ii.
The exact location of the particular site where the failure has occurred;



iii.
The date and time at which the failure was inspected and found to exist;



iv.
A description of the failure required to be remedied;

v.
a description of the action required to remedy the failure and where applicable the methodology to be used;

vi.
The period of time being allowed to remedy the failure, subject to a minimum of 4 consecutive hours;

The notice will provide a space for the Contractor to advise that the work has been completed and the date on which the work was completed which when completed is to be signed and dated by the Contract Manager and returned to the Officer

c)The period allowed in which to remedy the failure shall commence on receipt by the Contractor of the Rectification Notice and the Contractor shall carry out whatever works are necessary to effectively remedy the failure detailed on every Rectification Notice within the period allowed.

d) If the Contractor shall remedy the failure within the period allowed then it shall be entitled to full payment for the Services without any deduction.

e) If the Contractor shall fail to remedy the failure within the period allowed then the Employer shall be entitled to issue a Default Notice.
2.  DEFAULT NOTICES
a) Where a failure cannot be rectified or where after the issue of a Rectification Notice the Contractor fails to remedy a failure within the period allowed the Employer shall be entitled to issue to the Contractor a Default Notice giving details of the continued failure and requiring the Contractor to remedy such failure or take such steps as the Employer may require to mitigate or make good the effects of such failure within a further specified period of time.

b)
A Default Notice shall contain the following details:



i.
be pre-numbered, dated and signed by the Officer.

ii.
The date and reference number of the relevant Rectification Notice if      applicable;



iii.
The exact location of the particular site where the failure still exists;



iv.
The date and time at which the failure was re-inspected and found to still exist;



v.
a description of the failure which still exists and is required to be remedied;



vi.
Where considered appropriate by the Employer, a description of the action required to remedy the failure.

vii.
The period of time being allowed to remedy the failure, subject to a minimum of 3 consecutive hours;

viii.
Where considered appropriate by the Employer, the methodology and    specification required to be adopted in remedying the failure.

c)The period allowed in which to remedy the failure shall commence on receipt by the Contractor of the Default Notice and the Contractor shall carry out whatever works are necessary to remedy the failure detailed on every Default Notice within the period allowed. 

d) If the Contractor shall remedy the failure within the period allowed then it shall be entitled to full payment for the works in accordance with the contract, subject to a deduction of £40 per Default Notice issued within the particular payment period.  Where the Employer incurs additional costs as a result of the default then those costs shall be notified by the Employer to the Contractor and paid by the Contractor.

e) If the Contractor shall fail to remedy the failure within the period allowed then the Employer shall be entitled to issue a Notice of Failure.
3. NOTICE OF FAILURE AND LEVYING OF LIQUIDATED DAMAGES
a) If the Contractor shall make a failure in any one or more of the following respects, that is to say:

I.
If without reasonable cause it wholly suspends the carrying out of the Services before the expiration or earlier termination of the Contract; or



ii.
If it fails to proceed regularly and diligently in the provision of the Services; or

iii.
If it refuses or persistently neglects to comply with Notices issued in accordance with this Clause and by such refusal or neglect the Services are materially affected; or



iv
If it fails to comply with the provisions of a default notice. 

Then the Employer may issue to the Contractor a Notice of Failure by registered post or recorded delivery specifying the failure provided that a Notice of Failure shall not be issued unreasonably or vexatious.

b) A Notice of Failure shall be clearly marked as such and shall be issued to the Contractor at his registered address.  Notices of Failure shall be issued by the Employer giving details of the circumstances leading to the issue of the Notice.

c) In issuing a Notice of Failure the Employer may (but shall not be obliged to) notify the Contractor of one or more of the following actions to be taken by the Employer:



i.
That others are to be employed to provide part  of the Services not provided by the Contractor, giving details of the part of the Services no longer required to be carried out by the Contractor together with the date and if applicable the period over which such action shall take effect;

ii.
That others are to be employed to remedy a failure by the Contractor in providing part of the Services in accordance with the Contract, giving details of the part of the Services referred to and the date and if applicable the period over which such action shall take effect.

d) Following the issue of a Notice of Failure the Employer shall be entitled to levy liquidated damages on the Contractor as listed below.  The Contractor will also not be paid for any work that is not done or not performed to the specification.

I. If the Contractor satisfactorily remedies such failure as is specified in the Notice of Failure then a deduction of £50 may be made for each and every Notice of Failure issued within the particular payment period to meet the offices administration expenses;

ii. If others are employed and paid to remedy a failure by the Contractor then a deduction equating to the cost of the services provided plus 15% for administrative and other officer costs shall be made.

iv. Should the Employer suffer any other financial loss as a result of the   failure then this will be paid by the Contractor.
4. NOTICE OF DETERMINATION
(1) Without prejudice to any other remedy the Employer shall be entitled forthwith upon the happening of any of the following events to issue a Notice of Determination to terminate the whole of this Contract such events being:

a) the Contractor’s suffering an execution to be levied on his goods or if the Contractor consists of one or more individuals any such individual dying entering into a composition or arrangement for the benefit of his creditors or having a receiving order in bankruptcy made against him or if the Contractor consists of a body corporate a meeting of the Contractor’s creditors being called or the Contractor’s having a receiver or administrator in respect of all or any of its undertakings or assets or the Contractor’s being the subject of a resolution or order for winding up (other than a voluntary liquidation for the purpose of amalgamation or reconstruction of a limited company).

b) if the Contractor assigns or purports to assign the benefit of all or any part of this Contract or sub-contracts or purports to sub-contract the carrying out of all of the Services or sub-contracts or purports to sub-contract any part or parts of the Service without the prior written consent of the Employer.

c) If the Contractor either shall continue any failure for 7 calendar days after the date of a Notice of Failure relating thereto or shall at any time thereafter repeat such default (whether previously repeated or not).

d) Without prejudice to any of the foregoing paragraphs of this clause if the Officer shall certify in writing to the Employer that in his/her reasonable opinion the Contractor:



(I) has abandoned the Contract;
(ii)
without reasonable excuse has failed to commence the Services in accordance with the Contract or has suspended the performance of the Services for not less than seven days and after receiving from the Officer written notice to proceed has not forthwith recommenced and diligently with the provision of the Services; or


(iii) Is otherwise persistently or fundamentally in breach of his obligations under the Contract.
(2) Upon termination, pursuant to Clause 23.4 above, in addition to such consequences as are set out in the other provisions of this Contract;
(a)The Contractor shall immediately cease to perform any of the Services
(b) the Contractor shall fully indemnify the Employer in respect of the cost of causing to be performed such Services as would have been performed by the Contractor during the remainder of the period of three years commencing on the Commencement Date had the Contractor fully performed the Services throughout that period to the extent that such cost exceeds such sums as would have been lawfully payable to the Contractor for performing such Services.  The Employer shall be at liberty to have such Services performed by any persons (whether or not employees of the Employer) as the Employer shall in its discretion think fit and shall be under no obligation to employ the least expensive methods of having such Services performed.
(c) The Employer shall be under no obligation to make any further payment to the Contractor and shall be entitled to retain in its hands any payment which may have fallen due to the Contractor before termination until the Contractor has paid in full to the Employer all sums due under this Contract or to deduct from such sum any sum due from the Contractor to the Employer under this Contract.
24.
DEFAULT IN PROVISION OF THE SERVICE
Without prejudice to any other powers of the Employer, if the Contractor, for whatever reason fails to provide or perform the Services in whole or in part completely in accordance with the terms of the Contract then without prejudice to any remedy contained herein the Employer may by his own or other workmen provide and perform such Services or part thereof in which the Contractor has made default.  The costs and charges incurred by the Employer in so doing shall be paid by the Contractor to the Employer on demand or may be deducted by the Employer from any moneys due or which may become due to the Contractor.

25.
METHOD OF PRICE REVIEW  

The contract price is fixed for the three year contract period. It the employer extends the contract for a further year any variation to price must be evidenced, negotiated and agreed between Contractor and Employer.
26.
TERMINATION BY CONTRACTOR

a)
If the Employer makes default in any one or more of the following respects:

I.
He does not pay the amount properly due to the Contractor in respect of any certificate or pay any VAT due on that amount pursuant to Clause 9, within 45 days of the same falling due.

ii. The Employer, or any person for whom he is responsible, improperly or unreasonably interferes with or obstructs the issue of any certificate due under this Contract or interferes with or obstructs the carrying out of the Services.



iii. Allows the annual value of the Contract to fall below the £20,000 minimal threshold

The Contractor may give notice to the Employer which specifies the default and requires it to be ended.  If the default is not ended within 7 days of receipt of the notice the Contractor may by further notice to the Employer determine the employment of the Contractor under this Contract.  Such determination shall take effect on the date of receipt of the further notice.  A notice of determination under Clause 27 shall not be given unreasonably or vexatious.

(b) Upon determination of the employment of the Contractor pursuant to (a) above the Contractor shall prepare an account settling out:



I. The total value of work properly executed and of materials and goods properly brought into the Contract Area for the purpose of the Services, such value to be ascertained in accordance with this Contract as if the employment of the Contractor had not been determined together with any amounts due to the Contractor under the Conditions not included in such total value.



ii
the cost to the Contractor of removing or having removed from the Contract     Area all temporary buildings and Work Equipment; and



iii any direct loss and/or damage caused to the Contractor by the determination

After taking into account amounts previously paid or otherwise discharged to the Contractor under this Contract the matters referred to in the Contractors Accounts, the Employer shall pay to the Contractor the full amount properly due within 28 days of such figure being ascertained.

(c) The provisions of this clause are without prejudice to any other rights and remedies which the Contractor may possess.

27.
NOTICES AND INSTRUCTIONS
a) No notice served upon the Employer shall be valid or effective unless it is addressed to the Officer and sent by recorded delivery, facsimile or delivered by hand to the Employer at the address specified in the Contract Preliminaries, or to such other address as the Officer may notify to the Contractor in writing.

b) Any Notice served upon the Contractor shall be valid and effective from the date of receipt if it is sent by recorded delivery, facsimile or delivered by hand to the registered office, principal place of business or is delivered by hand to a director, proprietor or the Contractor.
28.
ARBITRATION
a) Except where otherwise provided for in the Contract all disputes between the parties arising out of or connected with this Contract or the performance of the Services by the Contractor shall be referred to an arbitrator to be agreed upon by the parties or in default of such agreement within seven days then on the application of either party to the President of the Institute of Arbitration or a person appointed by him to make such appointments.

b) The arbitrator shall be entitled to make such a decision or reward as he thinks just and equitable having regard to the circumstances then existing.

c) Any reward or decision of such arbitrator shall be final and binding on the parties hereto.

d) Unless the Contract shall have already been determined the Contractor shall in every case continue to carry out the Services with all due diligence and the Contractor and the Employer shall both give effect forthwith to every decision of the Officer unless and until the same shall be revised by an arbitrator as herein provided.

e) The Arbitration shall be conducted in accordance with the Arbitration Act 1996 or any other statutory modification or re-enactment of it for the time being in force.
29.
OBSERVATION OF STATUTORY REQUIREMENTS
The Contractor shall comply with all statutory and other provisions to be observed and performed in connection with the Services provided under the Contract and shall indemnify the Employer accordingly.

30.
RIGHTS AND DUTIES RESERVED
a) All rights and duties which the Employer has are reserved.

b) Copyright in the documents comprising the Contract excepting the Contractor’s prices shall vest in the Employer but the Contractor may obtain or make at its own expense any further copies required for use by him in performing the Contract but not for any other purpose.
31.
HEALTH AND SAFETY
a)The Contractor shall in performing the Services adopt safe methods of work in order to protect the health and safety of his own employees, the employees of the Employer and of all other persons, including members of the public and shall comply with the requirements of the Council’s General Safety Policy Statement, the Health and Safety at Work Act 1974, The Management of Health and Safety Regulations, Control Of Substances Hazardous to Health (COSHH) Regulations and of the Road Traffic Act and of any other Acts, Regulations, Orders or any European Directive pertaining to the health and safety of employed persons or any other statutory modification or re-enactment of those stated for the time being in force.

b) The Contractor shall provide to the Employer a current written copy of his health and safety working procedures relating to the performance of the Contract and specific risk assessments relating to all major tasks required under the contract as listed on page 3 of this document. If a risk assessment identifies a high level of risk associated with a particular task a method statement must be produced in relation to the undertaking of the task prior to the task being actioned.
c) The Contractor shall review his Health and Safety policy and safe working procedures as often as may be necessary and in the light of changing legislation or working practices or the introduction of new Work Equipment and shall notify the Officer in writing of any such revisions.  The Officer may require the Contractor to amend its health and safety policy and safe working procedures to comply with any change in legislation or working practices or required as a result of the introduction of new Work Equipment.
32.
WAIVER
Failure by the Employer at any time to enforce the provisions of the Contract or to require performance by the Contractor of any of the provisions of the Contract shall not be construed as a waiver of any such provision and shall not affect the validity of the Contract or any part thereof or the right of the Employer to enforce any provision in accordance with its terms.
33.
SEVERANCE
If any provision of the Contract shall become or shall be declared by any court of competent jurisdiction to be invalid or unenforceable in any way, such invalidity or unenforceability shall in no way impair or affect any other provisions all of which shall remain in full force and effect.
34.
AMENDMENTS TO DOCUMENTS
No alteration or qualification of any kind shall be made to the text of this Contract by the Contractor without the written authority of the Officer.   Any unauthorised alteration, amendment, note, omission or addition so made shall be of no effect and the Contract as originally prepared by the Officer shall be adhered to.

35.
EQUAL OPPORTUNITIES POLICY
The Contractor shall keep his equal opportunities policy in force for the duration of the Contract to comply with statutory obligations.  Any findings of unlawful discrimination against the Contractor during the three years prior to the commencement of the Contract shall be reported to the Employer, together with details of the steps taken to avoid repetition.
36.
CONSTRUCTION OF CONTRACT
This Contract shall in all respects be construed and operate as an English contract and in conformity with English Law.

37.
END OF CONTRACT


At the termination of the Contract for whatever reason the Contractor will make available to the Employer sufficient details of employees engaged on the Contract and their terms and conditions of employment to enable all Tenderers for a new Contract to assess accurately their potential liability under the Transfer of Undertakings (Protection of Employment) Regulations 2006 and the EU Acquired Rights Directive 2001.
38.
CHANGE OF NAME AND/ OR REGISTERED ADDRESS 

The Contractor shall notify the Employer of a change of name within 7 days of the passing of the resolution to change the name of the Contractor and shall within 14 days of the issue of a Certificate of Incorporation on change of Name deliver to the Employer a copy of this Certificate.

The Contractor shall also notify the Employer of a change in the address of the Registered Office of the Contractor within 7 days of this occurring.
39.
FORCE MAJEURE

(a) In the event of an Act of God or Force Majeure (which shall include acts of government fire tempest acts of war and related matters which are both beyond the control of the Contractor and are such that the Contractor with the application of all due diligence and foresight could not prevent) which causes the cessation of or substantial interference with the performance of the Services the duty of the Contractor to perform the Services shall be suspended until such circumstances have ceased.  The Council shall not be liable to make any payment to the Contractor in respect of such suspension and any such sum already paid in respect of any part of the Services not yet performed shall be returned to the Council forthwith.
(b) For the avoidance of doubt it is hereby agreed that industrial relations difficulties and failure to provide adequate equipment materials consumables and/or staff or similar matters which a prudent and diligent contractor could have avoided with the application of foresight are not to be considered as events of Force Majeure or Acts of God.

(c) If the period of suspension under sub-clause (a) above lasts longer than one month either party may serve upon the other two month’s written notice of termination of the Contract and unless the Services have been resumed before the expiration of such notice the Contract shall terminate in accordance with such notice.
40. 
FREEDOM OF INFORMATION 

(a) Notwithstanding anything to the contrary contained or implied in any documentation or negotiations leading to the formation of this Contact by the Council nothing contained in this Contract shall prevent the Council from disclosing and/or publishing under the provisions of the Freedom of Information Act 2000 any term material fact or information contained in or relating to the formation of this Contract and for the avoidance of doubt it is hereby agreed and declared that nothing contained in this Contract or any documentation or negotiations leading to the formation of this Contract shall be deemed to have been given to and/or held by the Council “In Confidence” after the contract has been let.
(b)The Council shall be entitled to publish and/or release any and all terms and conditions of this Contract and the contents of any documentation and/or other information relating to the formation of this Contract under the provisions of the Freedom of Information Act 2000 as it sees fit.
(c)The Contractor/Supplier shall not publish or otherwise disclose any information contained in this Contract or in any negotiations leading to it without the Council’s previous written consent unless the Contractor/Supplier is bound to publish and/or disclose such information under the Freedom of Information Act 2000 and such information is not exempt from such disclosure and/or publication under the provisions of the Freedom of Information Act 2000.
41.
MISCELLANEOUS
(a) Storage and Maintenance of equipment and vehicles shall be the sole responsibility of the Contractor.

(b) Traffic and Pedestrian warning signs are the responsibility of the Contractor under Chapter 8 of the UK ‘Traffic Signs Manual’.

(c) All debris shall be the responsibility of the Contractor and is to be removed from site, unless specifically instructed otherwise. Timber waste may be left on site for habitat creation purposes on known 'Conservation Sites' and with prior Employer agreement.
(d)  Sustainability - the contractor must undertake all contract related activities in the most sustainability manner possible, embracing current industry best practice.
(e)  All diseased wood is to be burnt at approved sites. Fires may be made only with the prior consent of the Employer and only in the position agreed.  Fires are to be made only in open areas, well away from other trees or shrubs, or other property.  The Contractor will accept all risks from such fires and will ensure that the public are properly safeguarded and that the ground is reinstated to the satisfaction of the Employer on completion.  All fires are to be extinguished before leaving the site.

(f) Spikes or climbing irons are only to be used on trees to be felled, or in certain circumstances and with the prior written agreement of the Employer.  Access to trees that are difficult to climb should be accessed by ladder or hoist.

(g) The use of explosives will not be permitted except in certain circumstances and only after written agreement with the Employer. The Contractor must indemnify the Employer against any claims that may arise as a result of using explosives.  Any damage caused must be reinstated to the satisfaction of the Employer on completion. The Employer should be present on site if explosives are to be used.

(h)  No existing trees are to be used as winch anchors without the prior written consent of the Employer and adequate protection attached to the anchor tree.
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