11

11.2

12

12.1

12.2

12.3

12.4

Failure to Perform the Services

If the Supplier has not performed the Services in accordance with the terms of the Contract,
without prejudice to any other rights the Company shall have under the Contract, the Company
shall be entitled to require the Supplier to carry out such work as is necessary to rectify its non-
performance which where necessary shall include re-performing the Services within the time

period that the Company shall specify.

Without limiting any other remedy, if the Supplier fails to comply with the requirements of Clause
11.1, the Company shall be entitled to perform or procure the performance of the Services or part
thereof itself or from a third party. Without prejudice to any other right or remedy of the Company
hereunder or under the general law, all expenditure properly incurred by the Company exercising
its rights under this Clause 11.2 is recoverable by the Company from the Supplier and the
Company shall be entitled to deduct such amounts from any amount due or to become due to the

Supplier under the Contract.

For the purposes of Clause 11.2 the Supplier hereby grants to the Company and any third party
the right to use any Intellectual Property Rights, Documentation, goods, materials and spares
belonging to the Supplier or used by the Supplier in connection with the Contract as may be
required by the Company to exercise its rights under Clause 11.2 and the Supplier shall provide
all such co-operation and assistance as may be required by the Company to enable the

Company to exercise its rights under Clause 11.2.

Access and Time for Performance of the Services

The Company shall give the Supplier access to the parts of the Underground Network required

for the performance of the Services in accordance with the provisions of this Clause 12.

Subject to the provisions of Clause 11, the Company shall use reasonable endeavours to give
access to such parts of the Underground Network to the Supplier on the dates and times on

which it has stated that it requires such access.

The Supplier acknowledges that the Company does not guarantee uninterrupted or exclusive
possession to any parts of the Underground Network and that its access to some parts of the

Underground Network may be limited in accordance with the Contract.

Where the Supplier requires access to the Underground Network to carry out the Services, it
shall:

(a) apply for access at the earliest available opportunity; and
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12.5

12.6

12.7

12.8

12.9

12.10

12.11

12.12

(b) provide the Company's Representative without delay with such additional information as
the Company’s Representative may reasonably require in respect of the Supplier's

access requests.

The Company shall confirm access bookings in accordance with this Clause 12. The Company
does not warrant or guarantee to the Supplier that such access will be granted. If any request for
access is rejected, the Company shall advise the Supplier and agree with the Supplier alternative
dates for resubmission. The rejection of an access request shall not entitle the Supplier to an

extension of time.

If the Supplier fails to apply for access in accordance with this Clause 12, the Company shall not
be liable for any delays or costs arising and the Supplier shall be responsible for any failure to

comply with the terms of the Contract.

The Supplier shall as soon as practicable, take all steps to avoid, overcome or minimise the

cancellation or alteration of approved access.

If the Supplier fails to use any booked access, for whatever reason, it shall within twenty-four (24)
hours report each instance to the Company’s Representative setting out all details including the
part of the Underground Network affected, the duration of any delay and the reasons for the delay

or cancellation so far as the Supplier is aware.

The Supplier shall ensure that all booked access is used efficiently with minimal disruption and
disturbance to others or damage to the Underground Network The Supplier shall make good any
such damage at its own cost at the earliest opportunity and to the reasonable satisfaction of the

Company’s Representative.

The Supplier shall indemnify and keep indemnified the Company in respect of any claims by third
parties relating to the disruption, delay or cancellation of their access due to the actions or

omissions of the Supplier.

Prior to returning any part of the Underground Network to the Company at the end of any period
of booked access, the Supplier shall clear away and remove all of its facilities, plant, equipment,
rubbish and surplus goods and materials and shall leave that part of the Underground Network in

a clean and workmanlike condition to the satisfaction of the Company’s Representative.

If the Supplier fails to comply with the requirements of Clause 12.11 within such reascnable time
as may be allowed by the Company’s Representative, then the Company may dispose of those
items as the Company sees fit and at the Supplier's cost, which cost if met by the Company shall
become a debt due from the Supplier to the Company and is deductible or recoverable by the

Company from any monies due or which may become due to the Supplier under this Contract.
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12.13

12.14

12.16

12.16

12.17

13

13.1

13.2

Where the Supplier is denied booked access to any part of the Underground Network, through no
fault of the Supplier, the Supplier shall be entitled to an extension of time in accordance with
Clause 23.2.

The Supplier shall ensure that the Services are satisfactorily completed by the Completion Date.

The time of the performance of the Services shall be of the essence of the Contract.

The Supplier shall ensure that the Services are satisfactorily completed by the Completion Date.
If the Services are not performed by the Completion Date then, without limiting any other remedy,
the Company shall be entitled to deduct from the price payable for such Services or to claim from
the Supplier by way of Liquidated Damages for delay the amount stated in Schedule 1 for the
period of delay stated in Schedule 1 up to a maximum of the percentage stated in Schedule 1 of
the price payable for such Services. The Company shall not be entitled to deduct such amount
from the price payable for such Services or to claim such amount from the Supplier by way of
Liquidated Damages for delay to the extent that the delay is due to (i) a default or other act of
prevention of the Company, its agents, employees or contractors (other than the Supplier) or (i) a
Force Majeure Event or (iii) a Permitted Delay Event.

The Supplier accepts that the amount of Liquidated Damages under the Contract constitutes a
genuine pre-estimate of the loss that would be suffered by the Company as a result of the
Supplier's failure to perform the Services by the Completion Date.

In the event that all or any of the obligations of the Supplier under the Contract to pay Liquidated
Damages are held to be unenforceable, the Supplier agrees to pay the Company damages in
respect of all actual Losses suffered by the Company due to the circumstances in respect of
which Liquidated Damages would have been payable if the relevant obligation had been
enforceable including, without limitation, loss of profit, loss of use, loss of revenues, loss of
production and loss of savings. The damages payable by the Supplier in accordance with this
Clause 11 shall not exceed the amounts which would have been payable if the relevant
obligation(s) to pay Liquidated Damages had been enforceable save where such obligation(s) are
held to be unenforceable as a result of any argument or proceedings raised or brought by the
Supplier that such obligation(s) are unenforceable, in which case the amount of such damages

shall be unlimited.
Supplier Performance

On the date that the Company’s Representative receives the first Payment Application and every
4 weeks after that date, the Company assesses the Supplier's performance under the Contract in
accordance with Schedule 11.

The Company shall have the right to:
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(a) abate the Supplier for failure to meet the key performance indicators stated in
Schedule 11; and

(b) use the escalation process stated in Schedule 11 to rectify any unsatisfactory
performance by the Supplier in its performance of the Contract or any failure by the
Supplier to meet the performance standards set out in Schedule 11.

14  Work on Company’s Sites

141 During the term of the Contract, the Supplier shall:

@)

(f)

ensure the personnel used in the provision of the Services are competent, properly
trained and supervised and hold appropriate qualifications or certifications in accordance

with any Applicable Laws and Standards;

ensure that all employees and agents of the Supplier including any of the Supplier's
subcontractors working on the Company’s or third parties’ sites comply with the sites’
local safety arrangements and undergo any relevant induction or training necessary and

comply with all reasonable instructions of the Company or third party;

notwithstanding the terms of Clause 14.1(d), accept full responsibilty for its
subcontractors and ensure that such subcontractors adhere to the terms and conditions

of the Contract;

supply the Company with a list of all personnel working on the Company’s or third parties’
site and notify the Company in writing of any changes to the identity of such personnel
within one (1) Working Day of such change taking place;

ensure that no employees or agents of the Supplier including any of the Supplier's
subcontractors use the Company's or a third parties’ site equipment without the prior

written consent of the Company or the relevant third party;

carry out the Services in such a manner as not to endanger or interfere in any way with
the railway, the Company or any railway operator. The Supplier shall strictly observe all
rules and regulations set out or referred to in the Contract and any further instructions,
rules and regulations which it may from time to time receive from the Company's
Representative for the working, protection and return of the railway or for the protection of

persons on or adjacent to the railway; and

attend the Company or any third party in order to advise on the effects of the Supplier's
actions or proposed actions in respect to the Services on the integrity and/or functionality

of any other aspect of the railway.
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14.2

15

15.1

15.2

15.3

16

16.1

16.2

17

17.1

Without prejudice to Clauses 14.1(a) to (g) the parties shall co-operate with one another and act
reasonably and in good faith in and about the performance of their respective obligations and the

exercise of their respective rights under the Contract.
Free Issue Materials

In the event of the Company supplying Free Issue Materials to the Supplier the cost of which has
been included in calculating the Contract Price, the Contract Price shall be reduced by the
amount included in the Contract Price for the materials which have been replaced by such Free

Issue Materials.

Any Free Issue Materials supplied by the Company to the Supplier shall remain the property of
the Company and the Supplier shall ensure that all Free Issue Materials are properly labelled as
the property of the Company and are kept separate from and not mixed with any materials owned

or in the possession of the Supplier or with any materials supplied to it by third parties.

The Supplier shall properly store all Free Issue Materials and other property of the Company
whilst the same are in the Supplier's possession and protect the same from damage by exposure
to the weather and shall take every reasonable precaution against accident or damage to the
same from any cause. The Supplier shall be liable for all loss thereof or damage to such Free
Issue Materials and other property of the Company whilst the same are in the Supplier's
possession or in the possession of any subcontractor of the Supplier except where such loss or

damage is solely due to any negligent act or omission of the Company or its employees.

Risk and Ownership

Risk of damage to, or loss of, the Goods shall pass to the Company upon counter-signature by
the Company of the Delivery Note. If the Company serves a Rejection Notice under Clause 17.2,
risk of damage to and loss of the Goods shall pass to the Supplier on the earlier of the date that
the Supplier removes the Goods from the Delivery Address (or such other address as the
Company shall specify under Clause 17.3) or the date falling three (3) days after the receipt by
the Supplier of the Rejection Notice.

The Supplier shall, without further act, pass title to the Goods, with full title guarantee to the
Company, upon the Delivery Date.

Inspection of the Goods
Following delivery by the Supplier to the Company of the Goods the Company shall inspect the

Goods.
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17.2

17.3

17.4

17.5

17.6

18

181

If, following the inspection referred to in Clause 17.1, the Goods do not comply with the terms of
the Contract, including but not limited to, conforming to the Specification and being fit for the
purpose for which they are intended, without prejudice to any rights or remedies the Company
may have against the Supplier, whether under the Contract or otherwise, the Company may by
notice in writing (the “Rejection Notice”) to the Supplier reject all or any part of the Goods (the
“‘Rejected Goods”).

The Rejection Notice shall specify the reason for the rejection of the Rejected Goods. Within
seven (7) days of receipt of the Rejection Notice, the Supplier shall remove such Rejected Goods
at its risk and expense from the Delivery Address or such other address as the Company shall

specify in the Rejection Notice and shall at the Company’s option:

(a) replace such Rejected Goods with Goods which conform in all respects with the Contract
within five (5) Working Days; or

(b) if an application for payment has been submitted or payment made for the Rejected
Goods, issue a credit note in respect of that application or refund the payment (as
applicable); and

(¢) pay the Company’s Losses resulting from the Supplier's delivery of Goods that were not

in conformity with the terms of the Contract.

The Company's rights and remedies under this Clause 17 are in addition to the rights and
remedies available to it in respect of the statutory conditions relating to description, quality,
fitness for purpose and correspondence with sample implied into the Contract by the Sale of
Goods Act 1979.

If the Supplier fails to promptly replace Rejected Goods in accordance with Clause 17.3(a), the
Company may, without affecting its rights under Clause 17.3(c), obtain substitute goods from a
third party supplier, or have the Rejected Goods repaired by a third party, and the Supplier shall

promptly reimburse the Company for the costs it incurs in doing so.

The Goods shall conform in all respects with any sample approved by the Company and in the

absence of a sample; all the Goods provided shall be within the normal limits of industrial quality.
Warranty

Without prejudice to any rights or remedies the Company may have against the Supplier whether
under the Contract or otherwise, the Supplier shall without delay, upon a request by the Company
to do so, replace or (at the Company's option) repair all Goods in which a Defect has occurred or
is likely to occur in the reasonable opinion of the Company, provided that such request is made

during the Warranty Period. Any replacement Goods shall comply in all respects with the terms of
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18.2

18.3

19

19.1

19.2

19.3

19.4

the Contract and shall conform to the Specification and shall be fit for the purpose for which they

are intended.

For the avoidance of doubt, where Goods are replaced or repaired in accordance with this Clause
18, such repaired Goods or replacement Goods shall be re-delivered to the Company in
accordance with the terms of the Contract and the provisions of Clauses 9, 16 and 17 shall apply
to such re-delivered Goods. The Warranty Period for these purposes shall commence on the date
that the Supplier delivers the Goods in accordance with Clause 9 or, where applicable, re-delivers

the Goods in accordance with this Clause 18.

The Supplier shall use all reasonable endeavours to procure for the Company the benefit of such
warranties and other rights as are conferred on the Supplier in relation to Defects in such part or
parts of the Goods which are not manufactured by the Supplier.

Intellectual Property Rights

Existing Contracts

This Contract is entirely without prejudice to, and nothing in it is intended to, nor shall, in any way
prejudice the rights of any member of the TfL Group in relation to intellectual property under or

pursuant to Existing Contracts.
Vesting of Intellectual Property Rights created under this Contract

All Intellectual Property Rights created wholly or mainly in connection with the performance of, or
in order to perform, the Contract shall vest in the Company. The Supplier shall procure that each
of its subcontractors (of any tier) or other third party shall assign such Intellectual Property Rights
to the Company.

Ownership of the Supplier’s Intellectual Property Rights

Without prejudice to Clause 19.2, all Intellectual Property Rights owned by the Supplier or its
subcontractors (of any tier) or other third party and which are not assigned to, or vested in, the
Company pursuant to Clause 19.2 shall remain or be vested in the Supplier, its subcontractors (of
any tier) or other third party (as the case may be).

Company’s Licence to use the Supplier’s Intellectual Property Rights

The Company shall have and the Supplier hereby grants and procures that its subcontractors (of
any tier) or other third party grant, to the Company a worldwide, royalty-free, perpetual,
irrevocable, non-exclusive licence (with the right to sub-licence such rights to any third party) to

use and copy the Intellectual Property Rights referred to in Clause 19.3 for the purposes of:
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19.5

19.5.1

19.5.2

19.6

19.7

(a) understanding the Goods and Services;

(b) operating, maintaining, repairing, modifying, altering, enhancing, re-figuring, correcting,

replacing, re-procuring and re-tendering the Goods and Services;

(¢) extending, interfacing with, integrating with, connecting into and adjusting the Goods and

Services;

(d) enabling the Company to carry out the operation, maintenance, repair, renewal and

enhancement of the Underground Network;
(e) executing and completing the provision of the Goods and Services; and

) enabling the Company to perform its function and duties as Infrastructure Manager and

Operator of the Underground Network.
Provision of Supporting Documentation and Other Materials
The Supplier shall:

promptly, and in any event by no later than such date as the Company may notify to the
Supplier, provide at no charge to the Company, copies of any materials and items (including,
without limitation, Documentation) in the Supplier's or subcontractors (of any tier) or other third
party’s possession or control (or which ought reasonably to be in the Suppliers or
subcontractors (of any tier) or other third party’s possession or control) which are referred to or
relied upon in using and copying, or required in any way for the use and copying of, the
Intellectual Property Rights referred to in Clauses 19.2, 19.3 and 19.4 above; and

keep copies of such materials, items and Documentation in a secure place where they will not
deteriorate and undertake regular (and in any event not less than every three months) integrity
testing of the same and provide written evidence of such testing to the Company at regular

intervals and in any event upon the Company’s request.
Company’s Rights of Retention

If the Supplier has not complied with its obligations under Clause 19.5.1, the Company shall be
entitled to retain one quarter of the sums that would otherwise be due to the Supplier under this
Contract until the Supplier has complied with its obligations under Clause 19.5.1.

Company’s Rights to the Software

If the Supplier or any of its subcontractors providing software for incorporation into or operation of
the Goods and/or as part of the Services stops trading, is subject to an insolvency event

equivalent to any of those events set out in Clause 20.1 (including their equivalent in any
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19.8

19.9

19.10

jurisdiction to which the Supplier or any of its subcontractors is subject), makes known its
intention to withdraw support of that software or fails to support that software in accordance with
the terms of this Contract then the Supplier, at no charge to the Company, shall use its best
endeavours to transfer or procure the transfer to the Company of all Intellectual Property Rights
in that software.

Company'’s Rights in relation to Other Procurement Activities

For the avoidance of doubt, the Company shall be entitled to use and copy the materials, items
and Documentation referred to in Clause 19.5 above and anything in which the Intellectual
Property Rights referred to in Clauses 19.2, 19.3 and 19.4 subsist for the purposes of inviting
tenders or of procuring goods and/or services the same as or similar to the Goods and/or
Services for the carrying out of any activities in connection with the licence under Clause 19.4
subject always to the Company’s requirements for tenderers to treat the same in the strictest

confidence.
Supplier’s Indemnity against Third Party Intellectual Property Rights Infringement

19.9.1  The Supplier shall indemnify and hold harmless the Company and any member of the
TfL Group against any actions, claims, losses, demands, costs, charges or expenses
that arise from or are incurred by reason of any infringement or alleged infringement of
any Intellectual Property Rights belonging to any subcontractor (of any tier) or other
third party and against all costs and damages of any kind which the Company may incur
in connection with any actual or threatened proceedings before any court or arbitrator or
any other dispute resolution forum. If required by the Company the Supplier shall
conduct negotiations with any subcontractor (of any tier) or other third party and/or a
defence in relation to any action, claim or demand referred to herein on behalf of the

Company.

19.9.2 In the event of a claim of infringement of any Intellectual Property Rights the Supplier
shall use all reasonable endeavours to make such alterations or adjustment to the
Goods and/or method of providing the Services as may be necessary to ensure that the

use and provision of the Goods and Services continues in spite of such claim.

Ownership of the Company’s Intellectual Property Rights

Intellectual Property Rights in all Documentation and in all other material and items supplied by
the Company to the Supplier in connection with the Contract shall remain vested in the Company
or the person owning such rights at the time the Documentation, material or items were supplied.
The Supplier shali, if so requested, at any time, execute such documents and perform such acts
as may be required fully and effectively to assure to the Company the rights referred to in this
Clause.
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Company’s Intellectual Property Rights

19.11 The Supplier is not entitled to use in any manner whatsoever any Intellectual Property Rights

belonging to the Company.

20 Termination and Suspension

201 The Company may terminate the Contract immediately by notice in writing to the Supplier if:

(a)

()

(d)

the Supplier commits a breach of the Contract which in the case of a breach capable of
remedy has not been remedied within five (5) Working Days, or such other period as may
be agreed between the Supplier and the Company, of the Company serving notice on the

Supplier requiring such remedy;

the Supplier or anyone employed by or acting on behalf of the Supplier (whether or not
acting independently of the Supplier when committing any breach) commits a Safety
Breach or Prohibited Act;

any limit on the Supplier’s liability to pay Liquidated Damages is reached or exceeded; or

the Supplier enters into compulsory or voluntary liquidation (other than for the purpose of
effecting a solvent reconstruction or amalgamation provided that if the company resulting
from such reconstruction or amalgamation is a different legal entity it shall agree to be
bound by and assume the obligations of the Supplier under the Contract) or is deemed
unable to pay its debts as they fall due in accordance with Section 123(1) of the
Insolvency Act 1986, or a meeting of its shareholders or directors is convened to consider
any resolution for (or petition or file documents with the courts for) its administration or an
administrative receiver, manager, administrator, liquidator, trustee or other similar officer

is appointed or notice is given to appoint the same or
a breach of the Supplier's obligations under Clause 47 or;

the Company becomes entitled to terminate in accordance with the escalation procedure

set out in Schedule 11.

20.2 Without prejudice to Clause 20.1, the Company shall have the right:

(@)

to terminate the Contract at any time by giving notice of not less than thirty (30) days to

the Supplier in writing; or

at any time to require the Supplier to suspend the provision of the Goods and/or Services

by giving notice in writing (a “Suspension Notice”) to the Supplier.
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20.3 In the event that the Company terminates the Contract for any reason under this Clause 20, the

Supplier shall, without prejudice to any other rights or remedies which the Company may have

under the Contract or under general law, at the Company’s option:

(@)

(b)

permit the Company to enter the Supplier's premises and take possession of any

equipment, goods or Documentation which are the property of the Company; and

permit the Company to place an order for the remaining Goods (or equivalent goods) and
Services with any other person or persons or complete the provision of such Services by

its own workmen; and

promptly return to the Company any equipment, goods or Documentation which are the
property of the Company and of which the Supplier or any of its subcontractors have

possession.

In either such case, the Company shall be entitled to retain those Goods and the benefit of any

part of the Services already provided by the Supplier in accordance with the Contract, at the

material time.

204 In the event that the Contract is terminated, the liability of the Company shall be limited to

payment to the Supplier for those Goods and Services provided in accordance with the Contract

up until the date of such termination.

20.5 Following a termination in accordance with Clause 20.1 (but not a termination in accordance with

Clause 20.2(a)) the Supplier shall be liable to the Company for

(@)

any Losses of whatever nature arising out of or in connection with the relevant breach;

and

where the Company exercises its rights under Clause 20.3(b) and in so doing incurs costs
which are in excess of those which would have been incurred in relation to the due
provision of the Goods and Services under the Contract by the Supplier (“Excess

Costs”), such Excess Costs.

206 In the event that the Contract is suspended in accordance with Clause 20.2(b), the Supplier shall:

(@)

(b)

issue to the Company an application for payment in respect of those Goods and Services
provided to the Company in accordance with the Contract up until the date of such

suspension; and

not carry out any further work in connection with the provision of the Goods and Services
until such time as the Company issues a notice lifting the suspension (a “Notice to

Proceed”).
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20.7

20.8

209

20.10

21

211

21.2

22

221

In the event that the Contract is suspended in accordance with Clause 20.2(b), and such
suspension continues for a period of twenty-eight (28) days, the Supplier shall be entitled to
request that the Company serve a Notice to Proceed. In the event that no Notice to Proceed is
issued by the Company within a further fourteen (14) days from such request of the Supplier, the
Supplier shall be entitled to approach the Company with a request for a variation, in accordance
with the Contract Variation Procedure.

In the event that the parties are unable to agree upon the variation requested under Clause 20.7,
then a Dispute shall be deemed to have arisen and the matter shall be referred for resolution in

accordance with Clause 41.

Termination of the Contract for whatever reason shall not affect the accrued rights of the parties
arising in any way out of the Contract as at the date of termination and in particular but without

limitation the right to recover damages against the other party.

If anyone employed by the Supplier, acting independently of the Supplier, commits a Safety
Breach or Prohibited Act, then the Company may require the Supplier to exclude that individual
from the provision of the Goods and Services with immediate effect and that individual may only

resume the provision of the Goods and Services at the Company’s absolute discretion.
Co-operation in Handover

The Supplier shall provide at no cost such reasonable assistance to the Company and to any
third party nominated by the Company as the Company may require during the last six (6)
months of the Contract and in the three (3) months after the Completion Date (or, in the case of
earlier termination for any reason, the period of three (3) months from the effective Contract
termination date) to facilitate the engagement of a successor supplier and/or the resumption by
the Company of the provision of the Goods and Services and in such a manner so as not to

unduly disrupt or hinder the Company's business

Without prejudice to the generality of Clause 21.1 above, the Supplier shall on or prior to the
Completion Date transfer to the Company such Documentation relating to the Goods and

Services or full copies thereof as the Company may request.
Indemnity and Insurance

The Supplier shall be liable for, and shall indemnify the Company, including any of its employees,
servants, agents, subcontractors, directors and officers and members of the TfL Group on an
after-tax basis against all Losses suffered or incurred by the Company or any relevant member of
the TfL Group, arising from or in connection with the performance or non-performance of the

Supplier under the Contract:
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223

224

225

226

(a) inrespect of death or personal injury to any person;

(b) in respect of loss of or damage to any property (including the Underground Network and
any other property belonging to the Company or for which it is responsible);

(c) arising out of or in the course of or by reason of any act, omission, negligence or breach
of contract or breach of statutory duty, wilful misconduct of the Supplier, its employees,

agents or subcontractors; and
(d) arising under the Company’s contracts with third parties.

and shall, at its own cost on the Company's request, defend the Company in any proceedings

involving the same.

The Supplier shall not be liable to indemnify the Company or any member of the TfL Group under
the indemnity in Clause 22.1 to the extent Losses are solely due to the negligence, breach of duty

or breach of contract of the Company.

The Supplier's indemnity under Clause 22.1 and all other indemnities under the Contract shall
remain in force for the duration of the Contract and for the period of twelve (12) years after the

Delivery Date and/or Completion Date or earlier termination of the Contract.

The Company may withhold from any sum due or which may become due to the Supplier any
sum due to the Company as a result of the operation of Clause 22.1, provided that an appropriate

notice to withhold payment has been served by the Company on the Supplier.

Other than in respect of the Losses (i) described in Clauses 22.1(a) and 22.1(d) above and (ii)
Excepted Liabilities, neither party shall have any liability to the other for any Consequential Loss
arising out of the performance of its obligations under or in connection with the Contract. Each
party respectively undertakes not to sue the other party, TfL or any member of the TfL Group in

respect of Consequential Loss.

Without prejudice to the obligation to indemnify the Company set out in Clause 22.1, the Supplier

undertakes to:

(@) maintain at its own cost insurance which complies with the Employers' Liability
(Compulsory Insurance) Act 1969 and any statutory orders made under such Act or any

amendment or re-enactment thereof;

(b) maintain at its own cost an adequate level of public liability insurance in respect of the
Supplier's liability for death or injury to any person and loss of or damage to property and

being not less than £10,000,000 (ten million pounds) per occurrence;
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227

22.8

22.9

23

23.1

(¢) maintain at its own cost an adequate level of professional indemnity insurance
commensurate with the risk and, where appropriate, being not less than £5,000,000 (five

million pounds) per occurrence;

(d) maintain at its own cost an adequate level of "goods in transit” insurance commensurate
with the risk and, where appropriate, being not less than £30,000 per occurrence, in
respect of the Supplier’s liability for theft, loss or damage to property and Goods while in

transit from one place to another or being stored during a journey;

(¢) maintain at its own cost product liability insurance in respect of the Supplier's liability for
death or injury to any person, or loss or damage to any property arising out of its
performance of the Contract in an amount not less than £10,000,000 (ten million pounds),

for any one occurrence,

) ensure that the foregoing insurance policy or policies shall be or are effected with a
reputable insurer. Such insurance shall be on terms approved by the Company (such
approval not to be unreasonably withheld or delayed) and shall be maintained in force for
a period not less than twelve (12) years after the delivery of the Goods and completion of
the Services (whichever is the later);

(g) ensure that any subcontractors also maintain adequate insurance having regard to the

obligations under the contract which they are contracted to fulfil; and

(h)  produce within seven (7) days of any reasonable request by the Company and in any
event before the commencement of any Services or the provision of any of the Goods by
the Supplier under the Contract satisfactory evidence confirming the existence of

insurance in accordance with the terms of this Clause 22.6.

The Supplier's liabilities under the Contract shall not be deemed to be released or limited by the

Supplier taking out the insurance policies referred to in Clause 22.6.

If the Supplier fails to maintain the insurance policies as provided in this Clause 22.6, the
Company may effect and keep in force any such insurance and pay such premium or premiums
at commercially competitive rates as may be necessary for that purpose and from time to time
deduct the amount so paid from any monies due or which become due to the Supplier or recover

the same as a debt due from the Supplier.

Not used.
Force Majeure and Permitted Delay Events

Force Majeure
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Neither party shall be in breach of its obligations under the Contract if there is any total or
partial failure of performance by it of its duties and obligations under the Contract
occasioned by any Force Majeure Event. [f either party is unable to perform its duties
and obligations under the Contract as a direct result of a Force Majeure Event, that party
shall within one (1) Working Day of such event taking place give written notice to the
other party specifying the event and the steps taken by it to minimise or overcome the
effects of such event. The operation of the Contract shall be suspended during the period
(and only during the period) in which the Force Majeure Event continues. Without delay
upon the Force Majeure Event ceasing to exist the party relying upon it shall give written
notice to the other of this fact. If the Force Majeure Event continues for a period of more
than twenty-eight (28) days and substantially affects the abilities of the Supplier to
perform its obligations under the Contract, the Company shall have the right to terminate

the Contract immediately upon giving written notice of such termination to the Supplier.

23.2 Permitted Delay Events

@

If a delay is caused or either party can reasonably foresee delay occurring by reason of a
Permitted Delay Event then the Supplier shall give notice to the Company’s
Representative of the same and any claim for an extension of time to the Delivery Date or

Completion Date, within seven (7) days after the cause of any delay has arisen.

For the purposes of the Contract, the occurrence of one or more of the following shall

constitute a “Permitted Delay Event”:

(i) any act of prevention, omission, default or neglect or breach by the Company of

an express obligation under this Contract; or
(i)  any variation of the Contract under Clause 7;
(i) any denial of access under Clause 12.13; or

(iv) the suspension of the Contract in accordance with Clause 20 (other than where

the suspension is necessary by reason of default by the Supplier).

Where any delay in achieving the Expected Delivery Date or Completion Date arises, the
Supplier shall be entitled to an extension to such Expected Delivery Date or Completion
Date (either prospectively or retrospectively) but only to the extent that such delay is
directly caused by a Permitted Delay Event that has a direct and material adverse effect
on the Supplier's ability to provide the Goods by the Expected Delivery Date or
Compiletion Date and provided that the Supplier
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(i) notifies the Company of the Permitted Delay Event in accordance with Clause
23.2 and subsequently provides such further information as the Company may

reasonably require regarding the nature and likely duration of such event;

(iiy  provides the Company with reasonable access to the Supplier's premises or of its

subcontractors for investigating the validity of the potential Permitted Delay Event;

(i) uses its reasonable endeavours to mitigate the delay to the relevant Delivery
Date or Completion Date; and

(iv)  shall not be entitled to an extension of time to the extent that the Permitted Delay
Event was caused by or resulted from any act, omission, neglect, default or

breach of this Contract by the Supplier, its subcontractors or employees.

Environmental Claims

The Supplier shall indemnify the Company against Losses and Remediation costs in respect of
any Environmental Claims which may arise out of or by reason of the Supplier's performance,
non performance or part performance of the Contract to the extent that such Losses and
Remediation costs are due to any act, negligence, breach of contract, breach of statutory duty,

error, omission or default by the Supplier, its employees, subcontractors or agents.

The Supplier shall notify the Company’s Representative and the Company as soon as it becomes

aware that any Remediation is or will become necessary on any part of the Company’s site.

Where the Supplier discovers or suspects that the site has been contaminated or polluted by
another party, the Supplier shall notify the Company’s Representative and the Company of the
identity of the other party, where known. The Supplier shall not without the prior written consent
of the Company undertake any environmental investigations on site or commission or undertake
any Remediation. The Supplier shall provide the Company with a separate record of the costs of

any Remediation as soon as possible after such costs are incurred.

In the event that the Supplier commissions an environmental assessment, the Supplier shall use
reasonable endeavours to procure that the environmental assessment includes an
acknowledgement by its authors that the Company can rely on any reports, recommendations or

summaries prepared in relation to the environmental assessment.
The Supplier shall provide to the Company’s Representative:

(a) copies of all environment-related permissions, permits, consents, licenses, registrations
and authorisations required for him to provide the Goods and Services (for the purposes
of this Clause 24.5, the “authorisations”);
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26.1

26.2

(b) copies of any amendments to the authorisations;

() notification of any revocations, suspensions, cancellations, withdrawals, adverse

amendments or refusals to provide any of the authorisations; and

(d) notification of any event or circumstance that is likely to cause the revocation,
suspension, cancellation, withdrawal, adverse amendment or refusal to provide any of the

authorisations.
Safety

The Supplier shall not endanger in any manner the health and safety of, or unreasonably interfere
with the proper performance of the duties of, the Company’'s employees or third parties or
otherwise expose the Company to liability under any Applicable Laws and Standards, including
(without limitation) the Health and Safety at Work etc. Act 1974, the Transport and Works Act

1992, or any statutory modifications or re-enactments thereof.

The Supplier shall act in accordance with the health and safety regulations and requirements

stated in the Specification, including (but not limited to):

(a) the provisions of the Company Contract QUENSH Conditions that are indicated as being
applicable to the Contract in the QUENSH menu set out in the Specification (“QUENSH")

as amended from time to time; and
(b) the Company’s drug and alcohol principles as amended from time to time.

Section 20.1.1 (Alcohol and drugs) of QUENSH shall apply to the Contract as if the term “LU
Premises” means any of the Company’s property and/or where the Services are carried out and

as if references to “LU” are references to the Company.

The Company may at its discretion carry out on the Supplier's behalf any testing of the Supplier's
employees, subcontractors or agents for drugs or alcohol which the Contract requires the
Supplier to carry out. The reasonable cost to the Company of carrying out the testing shall be
paid by the Supplier.

Not Used

Not Used

Not Used
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28.1

Independent Supplier

The Supplier is an independent supplier and is not and shall not hold itself out as, and shall
procure that none of the Supplier's employees or subcontractors or their employees hold
themselves out as, an agent of the Company. All personnel used by the Supplier in the
performance of its obligations under the Contract shall be employees of the Supplier, or any

subcontractor or agent of the Supplier.
Supplier Personnel

TUPE

For the purposes of this Clause 28:

“Current Service Provider” means any person, company or other legal entity which on or

before the Commencement Date was the employer of any of the Transferring Employees, and

which (for the avoidance of doubt) may include the Company.

“Replacement Employer” means any person to whom a Subsequent Relevant Employee may

or does transfer under the Transfer Regulations on termination of the contract (or part of it);

“Relevant Claims and Liabilities” means all liabilities, obligations, proceedings, court or tribunal
orders, losses, fines and penalties, damages, expenses, costs (including reasonable legal costs

and disbursements) actions, claims and demands;

“Subsequent Transfer Date” means the time and date on which a Subsequent Relevant

Employee transfers to a Replacement Employer by virtue of the Transfer Regulations;

“Subsequent Relevant Employee” means a person employed or engaged by the Supplier or
relevant subcontractor from time to time in respect of any part of the supply of Goods and/or
Services who would transfer to a Replacement Employer by virtue of the Transfer Regulations on

termination of the contract (or part of it);

“Transfer Regulations” means all or any of the following: the Transfer of Undertakings
(Protection of Employment) Regulations 2006; the Transfer of Employment (Pension Protection)
Regulations 2005; any other or further regulations, order or statutory instrument which apply or
are capable of applying to a person to whom section 257 of the Pensions Act 2004 applies, as
amended, replaced or extended from time to time and including any regulations or other
legislation which (either with or without modification) re-enacts, adopts, consolidates or enacts in

rewritten form any such regulations; and
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28.3

284

28.5

“Transferring Employees” means those employees of or those engaged by the Current Service

Provider who transfer or have the right to transfer to the Supplier under the Transfer Regulations

The Supplier complies and procures that his subcontractors comply with any obligations which
may arise out of a transfer to the Company or another person under the Transfer Regulations

upon the Expected Delivery Date and/or Completion Date or earlier termination of the Contract.

At any time during the last twelve (12) months of the Contract and/or during any period of notice
terminating the Contract, the Company may require the Supplier to provide, within a specified
period of being requested, to the Company (or to any other person or persons nominated by the
Company) such information as is reasonably required by the Company or such other persons
relevant to the potential liabilities of the Company or any other person arising under the Transfer

Regulations including but not limited to information on the following:

(a) the names of employees (of the Supplier or its subcontractors) engaged in supplying the
Goods and/or Services, their salaries and other conditions of employment, ages and

length of service;

(b) the method of organisation of the employees (of the Supplier or its subcontractors)
engaged in supplying the Goods and/or Services and documentary evidence relating to

such organisation;
(c) the proposals for informing and consulting with affected employees;
(d) details of collective agreements and union recognition agreements; and

(e) any other employee liability information within the meaning of the Transfer Regulations,
and will in addition provide copies to the Company upon request of any communication
with any potential or intended new consultant or the Supplier's employees or their
representatives relating to the effect on such employees of the expiry or termination of the

Contract.

The Supplier will provide the Company upon request with the name and address of a person
within its organisation to whom all queries and requests for information under this Clause 28 may
be addressed. The Supplier will if required by the Company warrant that any information provided
under Clause 28.3 is accurate, complete and not misleading, including any information supplied

in relation to its subcontractors.

The Supplier will not and will procure that its subcontractors will not in the twelve (12) months
prior to the expiry or termination of the Contract (or, where notice of termination is given of less
than twelve (12) months, during any such period of notice) without the Company’s written
consent:
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28.7

(a) re-organise or substantially alter the number or method of organisation or identity of the
employees engaged in supplying the Goods and/or Services, except to the extent that
any such change is the result of a bona fide business reorganisation of the Supplier or the
relevant subcontractor which is not related or confined to the employees engaged in
providing the Goods and/or Services or relates to the expected expiry or termination of

the Contract, or

(b) make any increase to the salaries or any significant change to the terms and conditions of
employment of the employees engaged in the provision of the Goods and/or Services,
except where such increases or changes would have arisen in the ordinary course of the
Supplier's or the relevant subcontractor’s business and are not related to the expiry or
termination of the Contract (either because they are applied to all of the Supplier's or the
relevant subcontractor's employees, whether or not engaged in supplying the Goods
and/or Services (or otherwise) or are the result of a bona fide business reorganisation of
the Supplier or the relevant subcontractor which is not related or confined to the
employees engaged in the provision of the Goods and/or Services or relates to the expiry

or termination of the Contract.

The Supplier shall indemnify the Company against all Relevant Claims and Liabilities arising from
or incurred by reason of any act or omission of the Supplier, its servants or agents in connection
with or arising from or incurred by reason of the employment of the Transferring Employees,
including but not limited to any claim against the Company or any other person for damages for
breach of contract, or for compensation for unfair or wrongful dismissal or redundancy, or failure
to provide comparable pension rates, or failure to provide information, or failure to inform or
consult Transferring Employees, or in respect of death or personal injury, breach of statutory duty
or any other claim in tort by a Transferring Employee, or by a person who would be a Transferring
Employee but for any act or omission (including dismissal or constructive dismissal) of the
Supplier, arising from the operation (or alleged operation) of the Transfer Regulations in relation

to the Goods and/or Services.

The Supplier shall indemnify the Company and all Replacement Employers against all Relevant

Claims and Liabilities arising from or related to:

(a) any claim by a Subsequent Relevant Employee in respect of any default, failure or
omission (or alleged default, failure or omission) by any person whatsoever concerning or
arising from employment before a Subsequent Transfer Date in respect of which the
Company or the Replacement Employer incurs liability cost or expense by reason of the

operation (or alleged operation) of the Transfer Regulations; and

(b) any claim by any former or existing employee of the Supplier or relevant Subcontractor
(other than a Subsequent Relevant Employee) in respect of which the Company or a
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29.1

29.2

Replacement Employer incurs liability cost or expense by reason of the operation (or

alleged operation) of the Transfer Regulations.

In this Clause 28.7 “Relevant Claims and Liabilities” include those incurred by the
Company by reason of any contract term between the Company and a Replacement
Employer provided always that in relation to Relevant Claims and Liabilities which the
Company may incur to a Replacement Employer, the Supplier shall not be required to
indemnify the Company or the Replacement Employer for more than or with a greater
scope than it would if such Relevant Claims and Liabilities were made against or incurred

by the Company in providing an indemnity under this paragraph.

The provisions of this Clause 28 are without prejudice to the Transfer Regulations. For the

avoidance of doubt, any remedies available to the Company for any breach by the Supplier of

any provision of this Clause 28 shall be in addition to and not in substitution for any remedies

available to the Company under any provision of the Transfer Regulations.

Not Used

Not Used

Not Used

Not Used

Not Used

Not Used

Confidentiality

The Supplier undertakes to keep confidential and not to disclose to any third party (without the

prior written consent of the Company) any Confidential Information supplied by the Company to

the Supplier and shall use such information only for the purpose of the performance of his

obligations under the Contract.

On the Company's request, the Supplier shall, so far as is reasonably possible:

(@)

(b)

transfer onto hard copies or other media in industry standard format and programming
languages and deliver to the Company any Confidential Information in its possession or

control supplied by the Company to the Supplier;

return to the Company all copies (whether hard copy or other media) of such Confidential
Information; and
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29.5

29.6

29.7

29.8
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30.1

(¢) destroy, erase or otherwise expunge from its records, systems, databases or other forms
of archive all such Confidential Information save to the extent that information needs to be

retained for statutory purposes or tax purposes.

The Supplier shall ensure that all his subcontractors, suppliers, employees and agents perform
his obligations in Clauses 29.1 and 29.2 as if they were the Supplier, and the Supplier shall be
responsible to the Company for any act or omission by his subcontractors, suppliers, employees

and agents in breach of such obligations.

The Supplier shall notify the Company promptly if the Supplier becomes aware of any breach of
confidence by a subcontractor, supplier, employee or agent and shall give the Company all
assistance the Company reasonably requires in connection with any proceedings the Company
brings, or other steps the Company takes, against that subcontractor, supplier, employee or

agent for such breach of confidence.

The Supplier shall not, either alone or jointly with others, publish any material relating to the
Company, the Company’s Representative, the Contract or the Goods and Services without the
prior written consent of the Company.

The Supplier shall not, either alone or jointly with others, make any press, television, radio or
other media announcement in connection with the Contract or the Goods and Services, or any

Dispute arising under or in connection with the Contract.
The provisions of Clauses 29.1 to 29.6 shall not apply:

(a) to any information which is already in the public domain at the time of its disclosure other

than by breach of the Contract; or

(b) to any information which is required to be disclosed to the extent required by any
applicable law, the regulations of any recognised stock exchange, any taxation authorities
or by order of a court or other tribunal of competent jurisdiction or any relevant regulatory
body.

The Supplier acknowledges that damages would not be an adequate remedy for any breach of
this Clause 29 by the Supplier and that (without prejudice to all other remedies to which the
Company may be entitled as a matter of law) the Company shall be entitled to any form of
equitable relief to enforce the provisions of this Clause 29.

London Living Wage

The Supplier shall, to the extent the Contract is for the provision of Goods and Services to be
undertaken within Greater London or on the Underground Network:
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31.2

31.3

314

(@) ensure that none of its employees engaged in the provision of Goods and Services under
the Contract is paid an hourly wage (or equivalent of an hourly wage) less than the
London Living Wage;

(b)  provide to the Company such information concerning the application of the London Living

Wage as the Company or its nominees may reasonably require;

(c) disseminate on behalf of the Company to its employees who are paid no more than the
London Living Wage such perception questionnaires in relation to the London Living
Wage as the Company or its nominees may reasonably require and promptly collate and

return to the Company responses to such questionnaires;

(d) co-operate and provide all reasonable assistance to the Company and its nominees in

monitoring the effect of the London Living Wage; and

(e) procure that any subcontractor (of any tier) is required to comply with the provisions of
this Clause 30 and the provisions of this Clause 30 are included in any subcontract (of

any tier).

The Supplier shall not, and shall procure that any subcontractor shall not, without the prior written
consent of the Company, vary or purport to vary the provisions contained in any contract or

subcontract in accordance with the operation of this Clause 30.
Responsible Procurement

The Supplier and the Company acknowledge and agree that the Mayor, in accordance with
section 155 of the GLA Act has directed TfL and its subsidiaries (including the Company) to do all
things reasonably necessary to comply with (inter alia) the Responsible Procurement Policy in its

procurement activities.

The Supplier shall and shall procure that its subcontractors (of any tier) shall comply with, and
shall provide such co-operation and assistance as may be reasonably requested by the Company
to enable the Company to comply with, the Responsible Procurement Policy.

The Supplier acknowledges and agrees that the Company is required to develop a policy relating
to the promotion of the procurement of goods and services in an ethical manner (the “Ethical
Sourcing Policy”) which shall reflect and be consistent with the relevant principles of the
Responsible Procurement Policy, and the Supplier shall and shall procure that all of its
subcontractors shall comply with such Ethical Sourcing Policy to the extent it does not conflict

with the Responsible Procurement Policy.

The Supplier acknowledges and agrees that it (and its subcontractors) shall be required to

comply with any changes to the Responsible Procurement Policy (and any adjustment or
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32.3

32.4
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amendment to the Ethical Sourcing Policy as a result of such amendment or adjustment to the

Responsible Procurement Policy).

The Supplier shall not be entitled to any addition to the Contract Price in the event of any change
to the Responsible Procurement Policy (and any change to the Ethical Sourcing Policy as a result
of such change to the Responsible Procurement Policy).

The Supplier shall procure that any subcontractor (of any tier) is required to comply with the
provisions of this Clause 31 and the provisions of this Clause 31 are included in any subcontract

(of any tier).

The Supplier shall not, and shall procure that any subcontractor shall not, without the prior written
consent of the Company, vary or purport to vary the provisions contained in any contract or

subcontract in accordance with the operation of this Clause 31.
Assignment and Subcontracting

The Supplier shall not assign, novate or subcontract any of its rights or obligations under the
Contract or any part thereof without the prior written consent of the Company.

The subcontracting of all or any part of the Goods and/or Services to a subcontractor shall not
relieve the Supplier of its obligations to supply the Goods and/or Services under the Contract.

The Supplier shall be responsible for the acts and omissions of its subcontractors.

The Company may novate, assign, transfer or subcontract the Contract or any part thereof to any
person at any time without the consent of the Supplier, provided the Company has given prior

written notice to the Supplier.

Within seven (7) days of any written request by the Company to the Supplier, the Supplier shall
execute a deed of novation in the form set out in Schedule 8 in favour of any person to whom the

Contract is being novated.
Company’s and Supplier’'s Representative

Each party shall appoint one or more representatives to act on its behalf under the Contract.
Each party shall advise the other party, in writing, of the names and contact details of its
representatives and these shall be recorded in Schedule 1. The Supplier shall not appoint such
a representative without the prior written consent of the Company (which consent shall not be
unreasonably withhelid). Any party may, on giving reasonable notice to the other party, appoint
an additional representative or replace an existing representative but the Supplier may only do
so with the prior written consent of the Company. Each party shall be responsible for the acts,

omissions, neglects and defaults of its representatives as if such acts, omissions, neglects and
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