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PART A - INVITATION TO QUOTE AND INFORMATION FOR APPLICANTS

Basic Contract Information
	Contract Title
	Corporate webcast provision

	Estimated Total Value
	45k

	Contract Length
	3 years

	Basic Description of Services
	Provision of webcasting kit, streaming services, support and maintenance


Section 1 – Instructions for Completion
This document consists of four parts – 
Part A: instructions, timetable and evaluation criteria.  There are no sections for the Applicant to fill in in this section.

Part B: must be returned by the Applicant.  There are various sub-sections which must be filled in, and those are indicated by a solid blue line around the boxes.

Part C: must be returned by the Applicant. Includes schedules for commercially sensitive information, the form quotation and declarations, Safeguarding and Health and Safety, where applicable.  This section also has boxes to fill in, marked with a solid blue outline.

Part D: the Appendices include a glossary. There are no sections for the Applicant to fill out in this section.
Any information relating to the Council and supplied by the Council shall be kept by the Applicant in strictest confidence. 

Applicants are advised that the Council is not bound to accept the lowest quote submitted, nor to reimburse any expense incurred during the process.
 1.1 Quote Enquiries

All enquiries and clarifications should be directed to the Authorised Officer shown below and no later than 10 days before the due date for the return of quotes: 


Jason Williams

Mobile:        07528983342
Email:          jaswilliams@cornwall.gov.uk
Room 4s, New County Hall, Treyew Road, TR1  3AY 

Applicants are advised that where such enquiries have been made, and it is appropriate to do so, the Council will distribute a full list of clarifications and responses, with anonymity preserved, via an update to the original advertisement of Contracts Finder.
1.2 Quote Format

All Quotes must be written in English and costs submitted are to be presented in Pounds Sterling, exclusive of VAT, but inclusive of all other costs where not stated in the Commercial Document.

Where details are provided by the Applicant in literature that they submit in connection with the Quote, they must ensure that clear cross-references are given to the Council. 

1.3 Quote Submission Procedure

The Quote must be delivered to: jaswilliams@cornwall.gov.uk, by no later than 1500 hours on Monday 9th May 2016
In an e-mail clearly marked with the title of the RFQ. Please note that all electronic submissions must be in Microsoft Word (.doc or .docx file) and compatible with Windows 7. Drawings or charts should be embedded or included as .dwf or .jpg file or in printed document format (.pdf) for use with Adobe Acrobat.
1.4 Quote Validity Period

Quotes must remain valid for acceptance for a period of 28 days from the Quote return date.
Section 2 - Quote Timetable

This procurement will follow a clear, structured and transparent process at all times, to ensure that all Applicants are treated equally. The key dates for this procurement (Timetable) are currently anticipated to be as follows:
	Quote Timetable

	Process
	Dates

	Request for tender
	20 April 2016

	Returns
	9th May 2016

	Award
	23rd May 2016

	Service commences
	1st June 2016


Section 3 - Evaluation Approach
3.1 Selection Criteria 

Not Applicable to this RFQ

3.2 Commercial / Price Evaluation 

The commercial element of the evaluation will be carried out after Applicants have been selected using the Selection Criteria. Only those Applicants satisfying the Selection Criteria’s requirements will have their commercial submission evaluated.  
The Commercial Document contains the details and requirements relating to the price element of this RFQ.  This may include, but is not limited to, the inclusion of specific instructions, documents, templates, pricing structures, etc. for the Applicants to return as part of their quote submission.
The Applicant’s prices will be scored on a comparative basis.  
This will be done by recording the lowest price submitted by any of the Applicants, then for each Applicant, dividing the lowest price by the Applicants’ price and then multiplying it by the allocated weighting (e.g. 30% if that is the percentage chosen by the Council).  The equation set out below explains this in a simpler way: 
(Lowest Price ÷ Applicant’s price) x Weighting = Score
To accompany the above there is a worked example below to help explain this.  The example assumes only 2 prices were submitted and that price was awarded 30% of the overall marks (i.e. quality was awarded 70%):
	
	L
	W
	Applicant 1
	Applicant 2

	Evaluation Elements
	Lowest Submitted price (£)
	Weighting %
	Quoted Price 
	Score * 
	Quoted Price
	Score ** 

	Total Contract Sum
	£65,500
	30
	£68,000
	28.9
	£65,500
	30

	Total Score
	
	30
	
	28.9
	
	30


The example above shows that Applicant 2 scored maximum points because they submitted the lowest Quote price. 

* For Applicant 1, score = (65,000/68,000) x 30 = 28.9
** For Applicant 2, score = (65,500 /65,500) x 30 = 30
Where the Total Evaluated Scores of two or more tenderers are identical following the evaluation process identified above and a Tie has occurred the following will be applied to determine the preferred Supplier:
•
Where in Section 3.5 the commercial element accounts for 50% or more of the total available score, the highest commercial score awarded to any of the Tied tenderers will be used to select the preferred supplier e.g. 
o
Supplier A  60% Commercial     34% Quality = 94%

o
Supplier B  54% Commercial     40% Quality = 94%
Supplier A would be deemed the preferred Supplier
•
Where the quality element accounts for 51% or more of the total available score, the highest quality score awarded to any of the Tied tenderers will be used to select the preferred supplier e.g. 
o
Supplier A  60% Quality      34% Commercial = 94%

o
Supplier B  54% Quality      40% Commercial = 94%

Supplier A would be deemed the preferred Supplier
In the eventuality that two or more tenderers remain Tied (e.g. Commercial Score and Quality Score are identical) following the application of the methodology above the preferred supplier will be selected at random from the remaining tenderers using a fair and transparent process.  All tied supplier will be entered into a draw and the first supplier to be picked from the draw will be the preferred supplier. In the event of a draw and spirit of fairness and transparency the Tied Tenderers will be invited to send a representative to witness the draw.

3.4 Quality Assessment Evaluation 

The Quality Assessment contains the details and requirements relating to the quality element of this RFQ.  This may include, but is not limited to, the inclusion of specific instructions, documents, templates etc. for the Applicants to return as part of their quote submission.

Scored Questions

· These modules contain questions relevant to the procurement in question, the responses to which will be evaluated and scored. The module may be assessed and scored as a whole, or each individual question will be evaluated and scored.  The sum of those scores will give a total score for that module. Please refer to each module’s introduction for full details. Scores will be awarded from 0-5 as defined by the scoring system set out below:

	Scored Questions

	Score
	Definition
	Interpretation

	5
	Excellent
	Exceptional demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria. Full evidence provided where required to support the response. 

	4
	Good
	Above average demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria. Majority of evidence provided to support the response.

	3
	Acceptable
	Demonstration of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria, with some evidence to support the response.

	2
	Minor Reservations
	Some minor reservations of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria with little or no evidence to support the response.

	1
	Serious Reservations
	Considerable reservations of the relevant ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria, with little or no evidence to support the response.

	0
	Unacceptable
	Does not comply and/or insufficient information provided to demonstrate that there is the ability, understanding, experience, skills, resource and/or quality measures required to meet the criteria, with little or no evidence to support the response.


3.5 Award Criteria

The Award Criteria for this RFQ is:

70% Commercial / Price

30% Quality

3.6 Notification of Award

The Council will notify all Applicants of the Council’s award decision.

	PART B – QUOTE RETURN



	Provision of corporate webcasting 

	Submitted By 
	

	Date
	


PART B – QUOTE RETURN

Section 4 - Quote Completion Documentation
4.1 Selection Criteria

Not Applicable to this RFQ

4.2 The Specification

Unless otherwise stated all elements of the Specification are to be considered mandatory requirements and failure to meet these requirements may result in your exclusion from the tender process.


[image: image1.emf]Specification.docx


4.3 The Commercial Document

A pricing document should be submitted in a format of your choosing which clearly demonstrates the total cost broken down as appropriate. 
4.4 The Quality Assessment

Please see specification to weighting and response format. Any criteria marked “Man” will be scored on a pass/fail basis (i.e. the solution must meet the minimum criteria stated), bidders should respond to each line in the specification.

Part C - SCHEDULES

Schedule 1 - Commercially Sensitive Information
The Council may be obliged to disclose information in, or relating to, this RFQ following a request for information under the Freedom of Information Act (FOIA) or Environmental Information Regulations (EIR). Please outline in the table below items which you consider are confidential and genuinely commercially sensitive and which should not be disclosed in respect of your RFQ.
	Information / Document
	Reference / Page No.
	Reasons for Non-Disclosure (cite exemption(s) to be considered)
	Duration of confidentiality

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Notwithstanding the above, we acknowledge that the Council may still be obliged to disclose the Commercially Sensitive Information listed in this Schedule, in accordance with the RFQ and any subsequent Contract pursuant to a request under the FOIA or EIR.  Without prejudice to the Council’s obligation to disclose information in accordance with the FOIA or EIR, the Council shall, acting reasonably, at its absolute discretion and notwithstanding any other provision in this RFQ or otherwise, seek to apply the commercial interests exemption to the information/documents listed in this Schedule. 

This schedule will be kept with the RFQ documents for consideration should a request for information under the FOIA or EIR be received. This document will be destroyed in line with the retention and destruction policy of the Council.

Schedule 2 - Form of Quotation and Declarations
Contract Period 1 June 2016 to 31 May 2019
Invitation to Quote Which Does Not Include a Formal Deed of Agreement
Having examined the Invitation to Quote and its accompanying documents (which I/we shall keep) and being satisfied as to my/our abilities and experience in all respects to satisfy the requirements of the Contract.
	I/we

	Name of person applying on behalf of organisation
	

	Title / position of person applying on behalf of
	

	Contact telephone 
	

	Contact e-mail
	

	Name of organisation
	

	Address and post code
	

	Registered office if different from above
	

	Organisation VAT registration number
	

	Registered Company Number (Where Applicable)
	

	Does the organisation employ less than 250 persons and have an annual turnover less than €50 million / £35 million?
	Yes/No


Offer to provide or supply upon the terms and conditions of the contract contained in Appendix 1 in its present form the Services for the fixed price on the quoted Commercial Document as indicated below for the contract period :- 

	Fixed contract price of 


	£

	Commercial Document attached 


	YES / NO


I/We understand and agree that your written letter of acceptance of our Quote shall constitute the making of a binding contract between us.

I/We understand that the information provided in this quotation document and any supporting information provided by us will be relied upon and taken to be true and accurate. If it is subsequently determined that any information supplied was inaccurate, I/we understand and accept that Council reserves the right to exclude our offer to supply (if still under evaluation) or if the Contract has been awarded and the information inaccurately supplied had a significant bearing on the award, that Council shall be at liberty to terminate the Contract.

I/We understand that you are not bound to accept the lowest or any Quote you may receive.
	Signed

	Signed (1)


	

	Status


	

	Signed (2)



	

	Status


	

	For and on behalf of


	

	Date


	


Schedule 3 - Code of Conduct for Contractors

Please help us to ensure the safety of our service users by ensuring that all personnel working on the project comply with the code of conduct and sign in and out each day in the notebook/work log provided.
It is the responsibility of all adults to safeguard and promote the welfare of children and vulnerable adults. The contractor is asked to ensure that any person directly employed by them or through a sub contractor agrees to comply with the following:

Work safely and take responsibility for own actions and behaviour. Avoid any contact which would lead any reasonable person to question your motivation and intentions

Avoid contact with children/vulnerable adults, NEVER give your personal contact details to children or young people, including your mobile phone number.  Contact via social network sites is also unacceptable

Work, and be seen to work, in an open and transparent way

Never be in contact with children without supervision unless you have the appropriate pre-employment checks in place

Keep staff informed of where you are and what you are doing

Do not use profane or inappropriate language

Dress appropriately, i.e. dress in a way that:
Is unlikely to be viewed as offensive, revealing or sexually provocative

Does not distract, cause embarrassment or give rise to misunderstanding

Is absent of any political or contentious slogans

Is not considered to be discriminatory and is culturally sensitive
REMEMBER: Your actions, however well intended, could be misinterpreted. Be mindful of the need to avoid placing yourself in vulnerable situations.

Identification
A suitable means of identification should be provided by all contractors/sub contractors and be agreed and produced for checking by the site administrator in advance of any works taking place. 

	I / We agree to abide by the Code of Conduct in relation to Safeguarding Children and Vulnerable Adults.

	Signed by contractor:


	

	Date
	


PART D - APPENDICES

Appendix 1 - Terms and Conditions of Contract


[image: image2.emf]Agreement for  webcasting system.docx


Double click on the icons above to view the terms and conditions that apply to this RFQ.

Appendix 1 - Defined Terms

	For the purpose of this Quotation the following words and expressions shall have the meanings set out below.

	Appendix
	The referred Appendix attached to, or supplied with, this RFQ.

	Applicant
	Any person or persons, firm or firms, company or companies bidding for the Goods, Works or Services detailed in this RFQ, or, where there is more than one organisation applying, the lead organisation.

	Authorised Officer
	The person(s) detailed in 1.1 of this RFQ.

	Award Criteria
	The evaluation criteria that will be applied to all bids satisfying the Selection Criteria (if applicable).

	Contract
	The Contract for the provision of the Goods, Works or Services, which will be awarded to the successful Applicant.

	Council
	Cornwall Council, County Hall, Treyew Road, Truro, Cornwall TR1 3AY.

	Lead Organisation
	In the case of a consortium Applicant or an Applicant relying on Significant Subcontractors, the organisation responsible for leading the submission.

	Goods
	The Goods or materials as described in this RFQ.                      

	Quality Assessment/Evaluation
	The quality element of an Applicant’s bid and/or the evaluation relating to that quality aspect.

	Relevant Organisation
	(a) where the Applicant is a consortium, each consortium member other than the Lead Organisation; and

(b) where the Applicant or consortium member is a prime contractor, each Significant Subcontractor other than the Lead Organisation.

	RFQ
	This Request for Quotation documentation for Corporate webcasting provision.  

	Selection Criteria
	The criteria used to select those Applicants whose bids will be considered for evaluation against the Award Criteria.

	Significant Subcontractor
	Where there is a subcontracting arrangement, each proposed subcontractor where that proposed subcontractor will be contributing significantly, either in terms of value or importance to the performance of the Works.

	Services
	The Service or Services as described in this RFQ.



	Works
	The Works as set out in this RFQ.                                               


If you would like this information
in another format please contact:

Cornwall Council
County Hall
Treyew Road
Truro TR1 3AY

Telephone: 0300 1234 100
Email: enquiries@cornwall.gov.uk
www.cornwall.gov.uk
Request for Quotation for Corporate Webcasting provision
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		Statement of Requirement Details:

		Tenderer Response:



		Ref

		Rating

		Requirement

		Met

		Partially Met

		Not Met

		Supporting Information



		1.

		

		Hardware

		

		

		

		



		1.1

		MAN

		Supply of technical hardware to deliver resilient and robust full streaming capability;

		

		

		

		



		1.2

		MAN

		Streaming will be provided utilising existing camera and audio hardware or provision of suitable hardware as per Appendix A; 

		

		

		

		



		1.3

		MAN

		System will allow for the “local” streaming or offline capture;

		

		

		

		



		1.4

		MAN

		System will integrate into existing presentation hardware/software in all locations; This includes integration to public announcing system;

		

		

		

		



		1.5

		MED

(3.3%)

		System will provide ability to utilise existing internal media hardware (Adobe Flash media server);

		

		

		

		



		1.6

		HIGH

(6%)

		The system will provide “auto direction” camera functionality 

		

		

		

		



		1.7

		MAN

		System will allow for the storage, recovery and archiving of webcast; it should be possible to create DVD’s of webcast for further distribution;

		

		

		

		



		1.8

		MAN

		Hardware will be maintained and upgraded to ensure that we are utilising the most up to date and tested broadcasting kit; Hardware will be provided as part of this contract and maintained by supplier;

		

		

		

		



		1.9

		MAN

		Hardware will allow for the connection of auxiliary input devices including video and audio

		

		

		

		



		2.

		

		Software

		

		

		

		



		2.1

		MAN

		System will provide web based front end ;

		

		

		

		



		2.2

		MAN

		System shall supply AA compliant front end complying with Web Content Accessibility Guidelines (WCAG) 1.0 or 2.0;(systems should pass W3C validator at minimum)

		

		

		

		



		2.3

		MAN

		System shall degrade gracefully in the event that a customer has disabled Javascript

		

		

		

		



		2.4

		MAN

		System will be delivered through all channels of access including web, mobile web(including all major OS suppliers)

		

		

		

		



		2.5

		MAN

		System will provide back office management functionality;

		

		

		

		



		2.6

		MAN

		System will allow for comprehensive and accurate reporting tools for example Google Analytics

		

		

		

		



		2.7

		MAN

		System will integrate to democracy systems providing linkages to agenda, minutes and meetings elements; Currently software will need to integrate with ModernGov and in the very near future with CMIS;

		

		

		

		



		2.8

		MED

(3.3%)

		System will provide ability to tag additional information i.e. local petitions, planning applications, geotagging

		

		

		

		



		2.9

		MAN

		Embedding player capability for partner sites;

		

		

		

		



		2.10

		LOW (2%)

		System will allow for the running of in-house adverts during meeting breaks; Allow for the consumption of other media types during breaks

		

		

		

		



		2.11

		MAN

		Software will supply live chat during meetings with management tools for moderation 

		

		

		

		



		2.12

		MAN

		System will allow for the consumption and display of feeds from social media platforms

		

		

		

		



		3.

		

		Hosting and scalability

		

		

		

		



		3.1

		MAN

		Hosting will be provided with a secure environment to comply with both EU, Central government and Cornwall Council data protection standards;

		

		

		

		



		3.2

		HIGH

(6%)

		Managed hosting should be 24/7 with maximum uptime – please state proposed architecture and guaranteed uptime

		

		

		

		



		3.3

		MAN

		Established Disaster Recovery model in place for hosting

		

		

		

		



		3.4

		LOW (2%)

		As set out in 1.6, system will allow for streaming via internal flash media server for internal only usage;

		

		

		

		



		3.5

		INFO

		Please state any requirements in terms of database/architecture as set out in 3.2; State infrastructure resilience in terms of bandwidth, tolerance and load testing limits

		

		

		

		



		3.6

		INFO

		If personal information is to be retained on the hosted service please provide details of any web site penetration testing that has been carried out;  Please state the level of data retained and details of the data retention policies.

		

		

		

		



		3.7

		MAN

		Supplier will provide a sliding scale of hours and pricing attached for webcasting; Current use is 150 hours and expected banding should show discounts based on units up to and above this

		

		

		

		



		4.

		

		Training

		

		

		

		



		4.1

		MAN

		Training will be provided on the creation, administration and implementation of product – please give indication of amount of time required for training

		

		

		

		



		4.2

		LOW (2%)

		Training for upgrades and feature enhancements will be provided prior to enlivenment

		

		

		

		



		5.

		

		Support

		

		

		

		



		5.1

		MAN

		System will be supported by supplier for period of contract; please state intended support models and mechanisms;

		

		

		

		



		5.2

		MAN

		Scheduled account/review meetings will be held on quarterly basis

		

		

		

		



		5.3

		MED

(3.3%)

		Online technical support will be made available including help files and support forums; user groups and communication streams

		

		

		

		



		5.4

		MAN

		Live technical support during webcasts, please define mechanisms (i.e. live chat with operator and supplier help desk)

		

		

		

		



		5.5

		LOW (2%)

		System will provide roadmaps for future developments and should show examples of customer led development;

		

		

		

		










DATED                              		                      2016
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THIS AGREEMENT is made this		day of				2015

BETWEEN

THE CORNWALL COUNCIL of New County Hall, Treyew Road, Truro, Cornwall TR1 3AY (the “Customer”); and

[FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (the “Supplier”);

together, the “Parties”



BACKGROUND



The Customer sought proposals for the provision of a corporate webcasting system and associated services by means of a public tender exercise. 



The Customer has, through a competitive process, selected the Supplier to provide such system and associated services and the Supplier is willing and able to provide the same in accordance with the terms and conditions of this Agreement.



AGREED TERMS

 

1. DEFINITIONS AND INTERPRETATION 

1.1 In this Agreement, unless the context otherwise requires, capitalised words and expressions shall have the following meanings:

		Acceptance Test Period:

		the period during which the Acceptance Tests are to be conducted as agreed between the Parties.





		Acceptance Test Plans:

		the acceptance test plans submitted by the Supplier in its Tender (together with any changes requested by the Customer), a copy of which is at Schedule 9.





		Acceptance Tests:

		the tests to be conducted on the System in accordance with Clause 10 to ensure it meets the Customer’s requirements.





		Agreement

		this agreement entered into between the Parties embodying these terms and conditions and the schedules attached hereto.





		Affected Party:

		the Party seeking to claim relief in respect of a Force Majeure Event.





		Affiliate:

		includes in relation to either Party, each and any subsidiary or holding company of that Party and each and any subsidiary of a holding company of that Party.



		Breach of Security:

		the occurrence of:



a) any unauthorised access to or use of the System, the Operating Environment, and/or any information or data (including the Confidential Information and the Customer Data) used by the Customer and/or the Supplier in connection with this Agreement; and/or



b) the loss and/or unauthorised disclosure of any information or data (including the Confidential Information and the Customer Data), including any copies of such information or data, used by the Customer and/or the Supplier in connection with this Agreement.





		Business: 

		the business carried on by the Customer.





		Charges:

		the charges for the Services as specified in Schedule 5, including the Support Charges, the Training Charges and the Hosting Charges.  





		Commencement Date: 



		the date of this Agreement.





		Configuration:

		the configuration and related work to be performed by the Supplier to configure the Supplier Software and the Supplier Hardware and integrate it with the Customer System (including, where applicable, the importation and/or migration of Customer Data) so that the System conforms with the Specification, and the term “Configure” shall be construed accordingly.





		Confidential Information:

		any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all Personal Data and Sensitive Personal Data within the meaning of the DPA.  Confidential Information shall not include information which:



(i)	was public knowledge at the time of disclosure (otherwise than by breach of this Agreement);



(ii)	was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party;



(iii)	is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or



(iv)	is independently developed without access to the Confidential Information.





		Customer Data:

		(a) the data, text, images or sounds (together with any database made up of any of these) which are:



(i) supplied to the Supplier by or on behalf of the Customer; or



(ii) which the Supplier is required to generate, process, store or transmit pursuant to this Agreement; or



(b) any Personal Data for which the Customer is the Data Controller.





		Customer Hardware: 

		the computers and other equipment owned by and/or licensed or leased to the Customer and which is or may be used in connection with the provision of the System and/or Services.  





		Customer ICT Security Requirements:

		the Customer’s requirements for the security of the Operating Environment, the System, and the Services, including but not limited to those requirements specified in the Specification and contained in any policy or document of the Customer provided to the Supplier prior to the Go-Live Date.





		Customer Premises:

		the premises owned, controlled or occupied by the Customer which are made available for use by the Supplier for the purpose of performing its obligations under this Agreement.





		Customer Representative: 

		a person duly authorised by the Customer to act on its behalf for the purposes of this Agreement, and identified to the Supplier by written notice from the Customer in Clause 23 (Project Management).





		Customer Software: 

		the software programs to be supplied or made available  by the Customer as notified to the Supplier prior to entering into this Agreement.





		Customer System:	

		the Customer's computing environment (including but not limited to the Customer Hardware, the Customer Software and any telecommunications networks or other equipment) used by the Customer or the Supplier in connection with this Agreement which is owned by the Customer, or licensed or leased to the Customer by a third party, and which interfaces with the System or which is necessary for the Customer to receive the System and Services;





		Data Processor:

		has the meaning set out in the DPA;





		Data Subject:

		has the meaning set out in the DPA;





		Defect: 

		an error or fault in the System that causes it to fail to operate in accordance with the Specification and/or the Documentation.





		Deliverable:

		an item or feature in the supply of the System and/or Services delivered or to be delivered by the Supplier at or before a Milestone Date listed in the Implementation Plan or at any other stage during the performance of this Agreement.





		Dispute Resolution Procedure: 

		the procedure for dealing with disputes under this Agreement as set out in Clause 42 (Dispute Resolution).





		Documentation: 

		the operating manuals, user instruction manuals, technical literature and all other related materials in human-readable and/or machine-readable forms supplied by the Supplier.





		DPA:

		the Data Protection Act 1998 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.





		Due Diligence Information:

		any information supplied to the Supplier by or on behalf of the Customer prior to the Commencement Date.



		Exit Plan

		the plan to facilitate the transfer of the Customer Data to the Customer or a Replacement Supplier in the event of the expiry or termination of the Agreement for any reason, which is to be agreed by the parties pursuant to Clause 27 (Customer Data and Exit Plan).





		FOIA:

		the Freedom of Information Act 2000 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation and the Environmental Information Regulations 2004.





		Force Majeure Event:

		any event, occurrence, circumstance, matter  or cause affecting the performance by either the Customer or the Supplier of its obligations arising from acts, events, omissions, happenings or non-happenings beyond the reasonable control of the Affected Party which prevent or materially delay the Affected Party from performing its obligations under this Agreement but excluding:



(a) any event, occurrence, circumstance, matter or cause which is attributable to the wilful act, neglect or failure to take reasonable precautions against it by the Affected Party; and



(b) any failure or delay caused by a lack of funds.





		Go-Live Date: 

		30th June 2016.



		Good Industry Practice: 

		the exercise of that degree of skill, care, prudence, efficiency, foresight and timeliness as would be expected from a leading company within the Supplier’s industry or business sector.





		Hosting Services:

		the services that the Supplier provides to allow the Customer to access and use the Supplier Software at the Supplier’s remote computer location as set out in the Specification and/or Tender.





		Implementation Plan: 

		the plan necessary to implement provision of the Services and supply of the System which the Parties have agreed prior to entering into this Agreement, a copy of which is at Schedule 2.





		Intellectual Property Rights: 

		all patents, copyrights, design rights, trade marks, service marks, trade secrets, know-how, database rights and other rights in the nature of intellectual property rights (whether registered or not), and all applications for the same which may now, or in the future, subsist anywhere in the world, including the right to sue for and recover damages for past infringements.





		RFQ:

		the Customer’s request for quotations from suppliers in response to which the Supplier submitted the Tender.



		Licence: 

		the licence granted under Clause 13.2.





		Maintenance Release:

		a release of the Supplier Software which corrects faults, adds functionality or otherwise amends or upgrades the Supplier Software, but which does not constitute a New Version.





		Milestone:

		an event or task described in the Implementation Plan which, if applicable, must be completed by the relevant Milestone Date.





		Milestone Date:



		the target date set out against the relevant Milestone in the Implementation Plan by which the Milestone must be achieved.





		New Version: 

		a new version of the Supplier Software or the Supplier Hardware released by and/or made available by the Supplier after the Go-Live Date which provides additional or improved functionality or performance.





		Normal Working Hours: 

		09.00 to 17.00 Monday to Friday (excluding public holidays).





		Open-Source Software:

		any software licensed under any form of open source licence meeting the Open Source Initiative's Open Source Definition (http://www.opensource.org/docs/definition.php).



		

Operating Environment	

		

the Customer System and the Sites.  



		

Personal Data: 

		

data which relates to a living individual who can be identified from that data, or from that data and other information which are in the possession of or are likely to come into the possession of either Party.  They include, without limitation, expressions of opinion or intentions in respect of such a living individual.





		Project Manager: 

		the Supplier employee appointed under Clause 23 (Project Management) who has overall responsibility for the Services.





		Ready for Service:

		having passed the Acceptance Tests and conforming to the requirements in the Specification.





		Replacement Supplier



		any third party supplier appointed by the Customer from time to time to supply services and/or systems which are identical or substantially similar to the Services and/or the System and which the Customer receives in substitution for the Services and/or the System following the termination or expiry of the Agreement.





		Security Test:

		security tests performed by the Supplier in accordance with Clause 24 (Security Requirements).





		Sensitive Personal Data:

		Personal Data consisting of information as to the racial or ethnic origin, the political beliefs, religious or similar beliefs, trade union membership, details of physical or mental health, sexual life and alleged commissions of crimes or criminal record of the data subject.





		Service Levels:

		the levels to which the Supplier must perform the Hosting Services and the Support and Maintenance Services, as set out in the Specification or (if not specified in the Specification) the Tender.





		Services: 

		all the services (including but not limited to the Hosting Services and the Support and Maintenance Services), works, duties and obligations to be carried out or performed by the Supplier under this Agreement.





		Site(s): 

		means:



a)	any premises (including the Customer Premises, the Supplier’s premises or third party premises):



i)	from, to or at which:



(1)	the Services are (or are to be) provided; or



(2)	the Supplier manages, organises or otherwise directs the provision or the use of the Services; or

ii)	where: any part of the System is situated; or



(b) any physical interface with the Customer System takes place.





		Specification:

		the specification which sets out the Customer's requirements regarding the System and the Services contained in Schedule 1.



		Supplier Hardware:

		the technical hardware supplied by the Supplier as set out in the Specification and/or Tender.



		Supplier Personnel:

		all employees, staff, other workers, agents and consultants of the Supplier and of any subcontractors who are engaged in the provision of the Services or the supply of the System from time to time.





		Supplier Software: 

		the software to be provided by the Supplier to the Customer under this Agreement listed in Schedule 4 and including the Supplier Standard Software and the Third-Party Software.





		Supplier Standard Software: 

		the software programs proprietary to the Supplier, listed in Schedule 4.





		Support Charges: 

		the charges set out in Schedule 5 for the Support and Maintenance Services.





		Support and Maintenance Services:

		the support and maintenance services to be provided by the Supplier under this Agreement.



		

System: 

		

the corporate webcasting system to be provided by the Supplier to the Customer under this Agreement consisting of the Supplier Software [installed at the Customer’s premises] [provided through the Hosting Services], the Supplier Hardware, the Documentation, any Maintenance Release and New Version, and (where applicable) configuration and management utilities, calibration and testing tools and related cabling (but excluding the Customer System).





		System Failure

		the occurrence of one or more events which, either separately or cumulatively, means that the System, or a material part of it, will be unavailable for a period of seven (7) days (or which is reasonably anticipated will mean that the System, or a material part of it, will be unavailable for that period).





		Technical Support 

		the technical support to be provided by the Supplier pursuant to Clause 18 (Support and Maintenance Services).



		Tender:

		the tender submitted by the Supplier to the Customer in response to the RFQ as incorporated in this Agreement at Schedule 6.



		Term:	

		the period from the Commencement Date to the third anniversary of the Go-Live Date as may be varied by the earlier termination of this Agreement in accordance with its terms.





		Third-Party Software: 

		the software programs proprietary to third parties, listed in Schedule 4, which are to be provided to the Customer without modification.





		Training: 

		the training to be provided by the Supplier in accordance with Clause 11 and the Specification.



		Training Charges:

		the charges for the training set out in Schedule 5.  



		VAT: 

		value added tax chargeable under the Value Added Tax Act 1994 and any similar additional tax and any similar additional tax or any other similar turnover, sales or purchase tax or duty levied in any other jurisdiction.



		Virus: 

		any program which contains malicious code or infiltrates or damages a computer system without the owner's informed consent or is designed to do so or which is hostile, intrusive or annoying to the owner or user and has no legitimate purpose.





		Warranty Period

		in relation to any Supplier Hardware, the duration of the Term.



		Working Day:

		Monday to Friday, excluding any public holidays in England and Wales.









1.2 In this Agreement, unless the context otherwise requires:

1.2.1 references to numbered clauses are references to the relevant clause in these terms and conditions;

1.2.2 any obligation on any Party not to do or omit to do anything shall include an obligation not to allow that thing to be done or omitted to be done;

1.2.3 the headings to the clauses of these terms and conditions are for information only and do not affect the interpretation of the Agreement;

1.2.4 any reference to an enactment includes reference to that enactment as amended or replaced from time to time and to any subordinate legislation or byelaw made under that enactment; and

1.2.5 the word ‘including’ shall be understood as meaning ‘including without limitation’.

1.3 In the event of and only to the extent of any conflict between the terms and conditions of the Agreement and the schedules, the terms and conditions of the Agreement shall prevail. 

1.4 Where the Tender contains provisions which are more favourable to the Customer in relation to the Services and/or the System than the other provisions in this Agreement, such provisions of the Tender shall prevail. The Customer shall in its absolute and sole discretion determine whether any provision in the Tender is more favourable to it in this context.



2. DUE DILIGENCE

2.1 The Supplier acknowledges that:

2.1.1 the Customer has delivered or made available to the Supplier all of the information and documents that the Supplier considers necessary or relevant for the performance of its obligations under this Agreement;

2.1.2 it has made its own enquiries to satisfy itself as to the accuracy and adequacy of the Due Diligence Information; 

2.1.3 it has satisfied itself (whether by inspection or having raised all relevant due diligence questions with the Customer before the Commencement Date) of all relevant details relating to the:

(a) suitability of the existing and (to the extent that it is defined or reasonably foreseeable at the Commencement Date) future Operating Environment; 

(b) capacity and/or suitability for use in the delivery of the System and/or provision of the Services of the Customer System; and

2.1.4 the Supplier shall not be excused from the performance of any of its obligations under this Agreement on the grounds of, nor shall the Supplier be entitled to recover any additional costs or charges, arising as a result of any:

(a) unsuitable aspects of the Operating Environment;

(b) misinterpretation of the requirements of the Customer in the Specification or elsewhere in this Agreement; and/or

(c) failure by the Supplier to satisfy itself as to the accuracy and/or adequacy of the Due Diligence Information.

3. Term

3.1 This Agreement shall take effect and shall continue for the Term.

4. NOT USED



5. SCOPE OF SERVICES

5.1 The Supplier agrees to: 

5.1.1 grant the Licence;

5.1.2 deliver and install the Supplier Hardware;

5.1.3 assist the Customer in carrying out the Acceptance Tests;

5.1.4 provide the Training;

5.1.5 provide the System Ready for Service by the Go-Live Date; 

5.1.6 provide the Hosting Services;

5.1.7 provide the Support and Maintenance Services 

in accordance with this Agreement.

5.2 [bookmark: _Ref377050437]In providing the Services, the Supplier shall:

5.2.1 co-operate with the Customer in all matters relating to the Services and comply with all the Customer’s instructions to ensure minimal disruption to the Business;

5.2.2 perform the Services with all reasonable care, skill and diligence in accordance with Good Industry Practice;

5.2.3 ensure that the Services:

(a) conform with all descriptions and specifications set out in the Specification and the Tender; and

(b) are provided to the extent necessary to ensure that the System conforms in all material respects to the Specification and is free from Defects;

5.2.4 comply with all applicable laws.

5.3 Time shall be of the essence regarding any date for delivery by the Supplier of any good or service specified in this Agreement.

5.4 The Customer agrees to: 

5.4.1 provide the Supplier with co-operation and access to such resources and information as may be reasonably necessary and required by the Supplier in order to provide the Services; and

5.4.2 where the Supplier is providing the Hosting Services:

(a) procure and maintain its network connections and telecommunications links from the Customer System to the Supplier’s data centre; and

(b) provide the Customer Data to the Supplier in accordance with the Implementation Plan.

6. IMPLEMENTATION PLAN

6.1 Both Parties shall perform their obligations under this Agreement in accordance with the Implementation Plan.

6.2 The Supplier shall perform each of the Deliverables identified in the Implementation Plan by the applicable date so as to ensure that each Milestone is achieved on or before its Milestone Date.

6.3 The Supplier shall be given an extension of time for achievement of any one or more Milestone in the Implementation Plan if one of more of the following events occurs:

6.3.1 a variation to the System  is made at the Customer's request;

6.3.2 a force majeure event occurs as described in Clause 39 (Force Majeure); or

6.3.3 a delay is caused in whole or in part by an action or omission of the Customer or its employees, agents or third party contractors.

6.4 If the Supplier is entitled to an extension of time under Clause 6.3, it shall give written notice to the Customer not later than five Working Days after the beginning of the event. Such notice shall specify the event relied on and, in the case of a Force Majeure Event under Clause 39 (Force Majeure), shall estimate the probable extent of the delay.

6.5 The Customer Representative and the Project Manager shall use best endeavours to agree in writing, signed by both parties, what extension of time is reasonable in the circumstances. The Implementation Plan shall be deemed amended accordingly.

6.6 NOT USED.

6.7 If the Supplier becomes aware that there is, or there is reasonably likely to be, a delay under this Agreement it shall: 

6.7.1 notify the Customer as soon as practically possible and no later than within two Working Days from becoming aware of the delay or anticipated delay; and

6.7.2 include in its notification an explanation of the actual or anticipated impact of the delay; and

6.7.3 comply with the Customer’s instructions in order to address the impact of the delay or anticipated delay; and

6.7.4 use all reasonable endeavours to eliminate or mitigate the consequences of any delay or anticipated delay.

7. DELIVERY, INSTALLATION AND CONFIGURATION OF THE SYSTEM

7.1 The Supplier shall deliver each item of Supplier Hardware and (where applicable) Supplier Software to the Site(s) on or before the applicable Milestone Date for that item. Such delivery shall include compliance with the obligations on the Supplier set out in Clause 6 (Implementation Plan).

7.2 The Customer shall, at its own expense (unless otherwise agreed), prepare the Site(s) for the installation of the relevant item of Supplier Hardware or Supplier Software and shall be responsible for ensuring that each item of Customer Hardware and Customer Software is installed and is in working order and available to the Supplier no later than the Milestone Date specified in the Implementation Plan. The Supplier shall supply to the Customer, within a reasonable time before any Milestone Date, such information and assistance as may be necessary to enable the Customer to prepare the Site(s) 

7.3 [bookmark: _GoBack]Except where agreed by the Customer, the Supplier shall provide all cabling and other equipment needed for the installation of the Supplier Hardware at the Site(s), including any equipment needed to connect and interface the Supplier Hardware with the Customer Hardware.

7.4 The Supplier shall install and Configure the System so that the System is Ready for Service by the Go-Live Date. 

8. [bookmark: _Toc431215234]RISK AND OWNERSHIP IN RELATION TO THE HARDWARE

8.1 [bookmark: _Ref84835402]From the Go-Live Date the Supplier hereby grants to the Council a licence to use the Supplier Hardware in consideration of performance the Council’s obligations under this Agreement during the Term.  Such licence shall be on the following basis:

8.1.1 Legal and beneficial ownership of the Supplier Hardware shall remain with the Supplier at all times; 

8.1.2 Risk in the Supplier Hardware shall remain with the Supplier at all times.

9. [bookmark: _Toc431215235]SYSTEM WARRANTIES

9.1 The Supplier hereby guarantees the Supplier Hardware for the Warranty Period against faulty materials and workmanship.  

9.2 If the Customer shall within the Warranty Period give notice in writing to the Supplier of any fault within the scope of the guarantee provided in Clause 9.1 above as may have arisen during such Warranty Period under proper and normal use, the Supplier shall (without prejudice to any other rights and remedies of the Customer howsoever arising) promptly remedy such fault (whether by repair or replacement as pursuant to the applicable published warranty terms of the manufacturer) free of charge.

9.3 Where any Supplier Hardware is replaced or repaired under a warranty, the replaced or repaired Supplier Hardware shall have either the remainder of the original Warranty Period or where offered a full Warranty Period as if supplied as new under this Agreement.

9.4 Without prejudice to Clauses 9.1 to 9.3 above, the Supplier warrants that:

9.4.1 from the Go-Live Date the System will conform in all material respects to the Specification and will be free from Defects; and

9.4.2 the System will, from the Go-Live Date, be compatible with, and operate in a fully integrated manner with, the Customer System.



10. ACCEPTANCE TESTING

10.1 The Customer will conduct the Acceptance Tests during the Acceptance Test Period and the Supplier will provide all reasonable assistance to the Customer during the Acceptance Test Period. The Supplier shall take the actions and meet the responsibilities on it in the Acceptance Test Plans.

10.2 In the event that the Acceptance Tests have not been passed, the Supplier shall within a period of 5 Working Days following conclusion of the Acceptance Test Period rectify the cause of the failure and submit the System for further Acceptance Tests.

10.3 In the event that the Acceptance Tests referred to in Clause 10.2 above are not successful, the Customer shall, without prejudice to its other rights and remedies under the Agreement or at common law, be entitled to:

10.3.1 request that the Supplier again attempt to rectify the cause of the failure and submit the System for such additional number of Acceptance Tests as the Customer shall specify; or

10.3.2 reject that element of the System which has caused the Acceptance Tests to be unsuccessful and obtain a reduction in the Charges; or

10.3.3 reject the System, terminate this Agreement and receive a full refund of all sums paid under this Agreement and all costs incurred by the Customer.

10.4 NOT USED.

10.5 If the Customer fails to carry out the Acceptance Tests within the Acceptance Test Period and such failure is solely due to the acts or omissions of the Customer, the Acceptance Tests shall be deemed to have been completed successfully.

10.6 The Supplier shall provide such assistance as the Customer requires in relation to the conducting of the Acceptance Tests.

11. TRAINING AND DOCUMENTATION

11.1 The Supplier undertakes to provide the Training to the Customer in consideration of the Training Charges.

11.2 The Supplier warrants that the Training shall be sufficient to enable the Customer to make effective use of the System.

11.3 The Training shall be carried out at the Customer Premises, or as may otherwise be agreed by the Customer. Any special equipment necessary for the Training shall be provided by the Supplier.

11.4 The Supplier shall, from time to time, provide the Customer with copies of the Documentation containing sufficient up-to-date information for the proper use of the System. 

11.5 The Customer may make such further copies of the Documentation as are reasonably necessary for the use of the System and for training the Customer's personnel in use of the System. The Customer shall ensure that all Supplier’s proprietary notices are reproduced in any such copy.

11.6 The Customer may provide copies of the Documentation to any third party who needs to know the information contained in it, provided that such third party first enters into a confidentiality obligation in accordance with Clause 33 (Confidentiality).

12. INTELLECTUAL PROPERTY RIGHTS

12.1 Save as expressly granted elsewhere under this Agreement:

12.1.1 the Customer shall not acquire any right, title or interest in or to the Intellectual Property Rights of the Supplier or its licensors, including in the System:



12.1.2 the Supplier shall not acquire any right, title or interest in or to the Intellectual Property Rights of the Customer or its licensors, including in the Customer Software.

12.2 The Supplier shall indemnify the Customer against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal and other reasonable professional costs and expenses) suffered or incurred by the Customer arising out of or in connection with any claim made against the Customer for actual or alleged infringement of any Intellectual Property Rights in the System and/or used to provide the Services or as otherwise provided and/or licensed by the Supplier (or to which the Supplier has provided access) to the Customer in fulfilment of its obligations under this Agreement

12.3 If any third party makes a claim, or notifies an intention to make a claim, against the Customer which may reasonably be considered likely to give rise to a liability under the indemnity in Clause 12.2 (Claim), the Customer shall:

12.3.1 as soon as reasonably practicable, give written notice of the Claim to the Supplier, specifying the nature of the Claim in reasonable detail;

12.3.2 not make any admission of liability, agreement or compromise in relation to the Claim without the prior written consent of the Supplier (such consent not to be unreasonably conditioned, withheld or delayed);

12.3.3 give the Supplier and its professional advisers access at reasonable times (on reasonable prior notice) to its premises and its officers, directors, employees, agents, representatives or advisers, and to any relevant assets, accounts, documents and records within the power or control of the Customer, so as to enable the Supplier and its professional advisers to examine them and to take copies (at the Supplier’s expense) for the purpose of assessing the Claim; and

12.3.4 subject to the Supplier providing security to the Customer to the Customer's reasonable satisfaction against any claim, liability, costs, expenses, damages or losses which may be incurred, take such action as the Supplier may reasonably request to avoid, dispute, compromise or defend the Claim.

12.4 The Supplier shall not in any circumstances have any liability for any claim of infringement of Intellectual Property Rights:

12.4.1 caused solely by the Customer's use of the System in combination with software not supplied or notified in writing by the Supplier; or

12.4.2 resulting solely from any unauthorised modification of the System made by, or on behalf of, the Customer. 

12.5 If use of the System or receipt of the benefit of the Services becomes, or, in the opinion of qualified legal counsel, is likely to become, the subject of any claim of infringement of Intellectual Property Rights, the Supplier may:

12.5.1 replace all or part of the System with functionally equivalent software or documentation without any charge to the Customer;

12.5.2 modify the System as necessary to avoid such claim, provided that the System (as amended) functions in substantially the same way as the System or the Maintenance Releases (as the case may be) before modification;

12.5.3 procure for the Customer a licence from the relevant claimant to continue using the System,

and the Supplier shall reimburse the Customer all reasonable additional costs and expenses it is required to incur in order to obtain software and hardware required to interact with such modified or replaced software and documentation, and additional services from third parties, all of which would not have been incurred if the System had been non-infringing.

12.6 If:

12.6.1 the System is determined in a court of law to be infringing; 

12.6.2 the Supplier is advised by a barrister of at least ten years' call that use or possession by the Customer of the System in accordance with this Agreement is likely to constitute infringement of a third party's rights; or

12.6.3 if an injunction or similar order is granted in connection with a Claim which prevents or restricts the use or possession by the Customer  of the System in accordance with this Agreement;

and the Supplier is unable, after best efforts, to procure for the Customer the right to continue using the System or to provide the Customer with functionally equivalent non-infringing software, this Agreement will be terminated, without prejudice to the Customer's right to seek further remedies, including damages, for any loss or damage arising out of such termination.

12.7 If a payment due from the Supplier under this Clause 12 is subject to tax (whether by way of direct assessment or withholding at its source), the Customer shall be entitled to receive from the Supplier such amounts as shall ensure that the net receipt, after tax, to the Customer in respect of the payment is the same as it would have been were the payment not subject to tax.

13. SOFTWARE LICENCES 

13.1 The Supplier shall provide the Third-Party Software to the Customer under the standard licence terms provided by the relevant third parties, copies of which shall be provided to the Customer before the Commencement Date, and the Customer agrees to be bound by such licence terms.

13.2 The Supplier grants to the Customer a licence in respect of the Supplier Standard Software on the terms set out in Schedule 7.  

14. NOT USED 


15. [bookmark: a847240][bookmark: _Toc412110827]NEW VERSIONS

15.1 The Supplier will provide the Customer with all New Versions free of charge. 

15.2 The Supplier warrants in respect of the New Versions that:

15.2.1 no New Version will adversely affect the performance or functionality of the System;

15.2.2 each New Version issued will be compatible with the Customer System and any other equipment used by the Customer which needs to interface in any way with the New Version; and

15.2.3 the implementation of each New Version will not necessitate the upgrading or replacement of any element of the System or the Customer System, which at the date of issue of the New Version is interfacing with the earlier version.

15.3 For the avoidance of doubt, nothing in this Agreement shall oblige the Customer to take any New Version.

16. NOT USED

17. NOT USED

18. SUPPORT AND MAINTENANCE SERVICES

18.1 In consideration of the Customer’s agreement to pay the Support Charges, the Supplier shall ensure that the Technical Support is available to provide assistance to the Customer in respect of the following:

18.1.1 remedying Defects; and

18.1.2 providing information, advice and assistance to the Customer in respect of:

(a) use of the System;

(b) any workaround to specific Defects pending permanent resolution of those Defects.

18.2 After the Customer notifies the Supplier of a Defect, the Supplier shall respond and resolve the relevant Defect within the timescales and using the procedure specified in the Tender in accordance with the relevant priority classification.

18.3 Where required by the Customer, the Supplier will deliver the Support and Maintenance Services by remote access to the Operating Environment. In the event that Support and Maintenance Services cannot be provided by remote access, the Supplier shall arrange with the Customer Representative for the Supplier Personnel to promptly attend the applicable Site(s) to provide on-site Support and Maintenance Services.

18.4 The Supplier shall agree with the Customer the schedule for planned and/or routine maintenance. The Supplier shall use its best endeavours to ensure that such maintenance is carried out outside of Normal Working Hours and with minimal disruption to the Business.   

18.5 The Supplier shall give as much notice as is reasonably practicable to the Customer prior to carrying out any unplanned maintenance. Maintenance shall be "unplanned maintenance" for the purposes of this clause where: 

18.5.1 the Customer reasonably suspects that the System or the Services have or may have developed a fault, and notifies the Supplier of the same; or

18.5.2 the Supplier reasonably suspects that the System or the Services has or may have developed a fault.

19. SERVICE LEVELS

19.1 The Supplier shall provide the Hosting Services and the Support and Maintenance Services in accordance with the Service Levels. 

19.2 Not used.

19.3 If the Supplier fails to achieve the Service Levels, the Supplier shall, without prejudice to the Customer's other rights and remedies, arrange all additional resources necessary to provide the Hosting Services and the Support and Maintenance Services in accordance with the Service Levels as soon as possible and at no additional charge to the Customer.

20. CHARGES, PAYMENT AND RECOVERY OF SUMS DUE

20.1 The Charges for the System and the Services shall be as set out in Schedule 5 and shall be the full and exclusive remuneration of the Supplier in respect of the provision of the Services and the supply of the System. Unless otherwise agreed in writing by the Customer, the Charges shall include every cost and expense of the Supplier directly or indirectly incurred in connection with the performance of the Agreement. 

20.2 The Supplier shall invoice the Customer as specified in Schedule 5.  Each invoice shall include such supporting information required by the Customer to verify the accuracy of the invoice, including a breakdown of the Services supplied in the invoice period.  

20.3 In consideration of the provision of the Services and the supply of the System by the Supplier, the Customer shall pay the Supplier the invoiced amounts no later than 30 days after receipt of a valid invoice.  The Customer may, without prejudice to any other rights and remedies under the Agreement, withhold or reduce payments in the event of unsatisfactory performance.

20.4 All amounts stated are exclusive of VAT which shall be charged at the prevailing rate.  The Customer shall, following the receipt of a valid VAT invoice, pay to the Supplier a sum equal to the VAT chargeable in respect of the Services. 

20.5 If there is a dispute between the Parties as to the amount invoiced, the Customer shall pay the undisputed amount. The Supplier shall not suspend the supply of the Services and any disputed amounts shall be resolved through the dispute resolution procedure detailed in Clause 42 (Dispute Resolution). 

20.6 If a payment of an undisputed amount is not made by the Customer by the due date, then the Customer shall pay the Supplier interest at the interest rate specified in the Late Payment of Commercial Debts (Interest) Act 1998.  

20.7 If any sum of money is recoverable from or payable by the Supplier under this Agreement (including any sum which the Supplier is liable to pay to the Customer in respect of any breach of the Agreement), that sum may be deducted unilaterally by the Customer from any sum then due, or which may come due, to the Supplier under this Agreement or under any other agreement or contract with the Customer.  The Supplier shall not be entitled to assert any credit, set-off or counterclaim against the Customer in order to justify withholding payment of any such amount in whole or in part. 

21. NOT USED



22. CUSTOMER PREMISES

22.1 Any Customer Premises shall be made available to the Supplier on a non-exclusive licence basis free of charge and shall be used by the Supplier solely for the purpose of performing its obligations under this Agreement. The Supplier shall have the use of such Customer Premises as licensee and shall vacate the same immediately upon completion, termination, expiry or abandonment of this Agreement.

22.2 The Supplier shall limit access to the Customer Premises to such Supplier Personnel as is necessary to enable it to perform its obligations under this Agreement and the Supplier shall co-operate (and ensure that the Supplier Personnel co-operate) with such other persons working concurrently on such Customer Premises as the Customer may reasonably request. 

23. PROJECT MANAGEMENT

23.1 No later than five Working Days after the Commencement Date, the Customer shall notify the Supplier of the name of the person appointed as the Customer Representative.

23.2 The Supplier shall appoint the Project Manager, who shall have the responsibility and commensurate authority for the overall progress of the Work and to whom all questions regarding this Agreement can be referred. The name and qualifications of the appointed individual shall be notified in writing to the Customer Representative no later than five Working Days after the Commencement Date.

23.3 The Project Manager shall co-operate with the Customer Representative and shall attend meetings and/or teleconferences scheduled by the Customer Representative at reasonable intervals (not less than once a week) to advise and assist the Customer on all matters relating to the provision of the Services and the supply of the System.

24. [bookmark: _Ref358882800]SECURITY REQUIREMENTS

24.1 The Supplier acknowledges that the Customer places great emphasis on confidentiality, integrity and availability of information and consequently on the security of the System. The Supplier also acknowledges the confidentiality of the Customer Data.

24.2 The Supplier warrants that the System shall at all times provide a level of security to ensure there is no Breach of Security and which complies with and/or is in accordance with:

24.2.1 the Customer ICT Security Requirements;

24.2.2 Good Industry Practice; and

24.2.3 all applicable law.

24.3 The Supplier shall maintain, and shall procure that any sub-contractor providing any of the Services shall maintain, such ICT security accreditations as are required in accordance with Good Industry Practice.

24.4 The Supplier shall conduct Security Tests from time to time and at least annually to ensure continued compliance with Clause 24.2 above.

24.5 The Security Tests shall be designed and implemented by the Supplier so as to minimise the impact on the System and/or the Business and the date, timing, content and conduct of such Security Tests shall be agreed in advance with the Customer.  

24.6 Where any Security Test reveals any actual or potential Breach of Security, the Supplier shall promptly notify the Customer of any changes to the System which the Supplier proposes to make in order to correct such failure or weakness. Subject to the Customer's prior written approval, the Supplier shall implement such changes and repeat the relevant Security Tests in accordance with the timetable agreed with the Customer or, otherwise, as soon as reasonably possible.  For the avoidance of doubt, any changes required to the System following such Security Tests shall be at no cost to the Customer.

25. BREACH OF SECURITY

25.1 Either Party shall notify the other upon becoming aware of any Breach of Security or any potential or attempted Breach of Security.

25.2 The Supplier shall immediately take all reasonable steps (which shall include any action or changes reasonably required by the Customer) necessary to:

25.2.1 remedy such Breach of Security or any potential or attempted Breach of Security or protect against any such Breach of Security or any potential or attempted Breach of Security; and

25.2.2 prevent a further Breach of Security or any potential or attempted Breach of Security in the future exploiting the same root cause failure; and

25.2.3 as soon as reasonably practicable provide to the Customer full details of the Breach of Security or the potential or attempted Breach of Security, including a root cause analysis where required by the Customer.

25.3 In the event that such action is taken in response to a Breach of Security or potential or attempted Breach of Security that demonstrates non-compliance with Clause 24 (Security Requirements) above then any required change to the System shall be at no cost to the Customer.

26. MALICIOUS SOFTWARE

26.1 [bookmark: _Ref313367077]The Supplier shall, as an enduring obligation throughout the Term use the latest versions of anti-virus definitions and software available from an industry accepted anti-virus software vendor (unless otherwise agreed in writing between the Parties) to check for, contain the spread of, and minimise the impact of Malicious Software (or as otherwise agreed between the Parties).

26.2 [bookmark: _Ref358129590]Notwithstanding Clause 26.1, if Malicious Software is found, the Parties shall co-operate to reduce the effect of the Malicious Software and, if Malicious Software causes a Breach of Security or loss of operational efficiency or loss or corruption of Customer Data, assist each other to mitigate any losses and to restore the provision of the System and/or the Operating Environment to its desired operating efficiency.

26.3 Any cost arising out of the actions of the Parties taken in compliance with the provisions of Clause 26.2 shall be borne by the Parties as follows:

26.3.1 by the Supplier, where the Malicious Software originates from the Supplier Software, or the Customer Data (whilst the Customer Data was under the control of the Supplier) unless the Supplier can demonstrate that such Malicious Software was present and not quarantined or otherwise identified by the Customer when the Customer Data was  provided to the Supplier; and

26.3.2 by the Customer if the Malicious Software originates from the Customer Software or the Customer Data (whilst the Customer Data was under the control of the Customer).

27. [bookmark: _Ref313374052]CUSTOMER DATA AND EXIT PLAN

27.1 The Customer shall own all rights, title and interest in and to all of the Customer Data. Except as expressly stated herein, this Agreement does not grant the Supplier any rights to, or in, any Intellectual Property Rights or any other rights or licences in respect of the Customer Data. The parties acknowledge that no Intellectual Property Rights subsist in any Personal Data.  

27.2 The Supplier shall:

27.2.1 not delete or remove any proprietary notices contained within or relating to the Customer Data;

27.2.2 not store, copy, disclose, or use the Customer Data except as necessary for the performance by the Supplier of its obligations under this Agreement or as otherwise approved by the Customer;

27.2.3 not store or transfer (or permit a third party to store or transfer) the Customer Data outside the EEC without the express written permission of the Customer;

27.2.4 take responsibility for preserving the integrity of Customer Data and preventing the corruption or loss of Customer Data;

27.2.5 perform secure back-ups of all Customer Data;

27.2.6 ensure that back-ups of the Customer Data are available to the Customer (or to such other person as the Customer may direct) at all times upon request and are delivered to the Customer at the intervals set out in the Specification (or such other intervals as may be agreed in writing between the Parties).

27.3 If at any time the Supplier suspects or has reason to believe that the Customer Data is corrupted, lost or degraded in any way for any reason, the Supplier shall notify the Customer immediately and inform the Customer of the remedial action the Supplier proposes to take.

27.4 [bookmark: _Ref359240385][bookmark: _Ref349134231]If the Customer Data is corrupted, lost or degraded as a result of a breach of the Supplier’s obligations or negligence so as to be unusable, the Customer may:

27.4.1 [bookmark: _Toc139080265]require the Supplier by notice (at the Supplier’s expense) to restore or procure the restoration of Customer Data and the Supplier shall do so as soon as practicable but not later than five Working Days from the date of receipt of the Customer’s notice; and/or

27.4.2 itself restore or procure the restoration of Customer Data, and shall be repaid by the Supplier any reasonable expenses incurred in doing so.

27.5 The Supplier shall, within two (2) months after the Go-Live Date, produce an Exit Plan for the migration of the Customer Data from the Supplier to the Customer and/or any Replacement Supplier in the event of any termination or expiry of this agreement. The Exit Plan shall be based on the exit plan provided by the Supplier in the Tender. 

27.6 Within five (5) Working Days after the submission of the Exit Plan, the parties shall meet and use all reasonable endeavours to agree the contents of that Exit Plan. If the parties are unable to agree the contents of the Exit Plan within that five (5) Working Day period, either party may refer the matter for resolution in accordance with the dispute resolution procedure in Clause 42 (Dispute Resolution).

27.7 The Supplier shall update the Exit Plan to reflect any changes in the Services and/or the System and shall keep the Exit Plan under continuous review. Following each update, the Supplier shall submit the revised Exit Plan to the Customer for review. Within five (5) Working Days after the submission of the revised Exit Plan, the parties shall meet and use all reasonable endeavours to agree the contents of the revised Exit Plan. If the parties are unable to agree the contents of the revised Exit Plan within that five (5) Working Day period, the previous version shall continue to apply and either party may refer the matter for resolution in accordance with the dispute resolution procedure in Clause 42 (Dispute Resolution).

27.8 In the event of the termination or expiry of the Agreement for any reason the Supplier shall comply with the requirements of the Exit Plan. The Supplier shall co-operate with the Customer and/or the Replacement Supplier to the extent reasonably required to facilitate the migration of the Customer Data from the Supplier to the Customer and/or the Replacement Supplier.

28. BUSINESS CONTINUITY AND SYSTEM FAILURE

28.1 In the event of a System Failure, the Supplier shall use best endeavours to:

28.1.1 restore the System so that it is available for use by the Customer; and

28.1.2 ensure that the adverse impact of any System Failure or disruption on the Business is minimal. 

28.2 The Supplier shall not be entitled to any relief from its obligations under the Agreement to the extent that a System Failure occurs as a consequence of any breach by the Supplier of this Agreement.

29. REPRESENTATIONS AND WARRANTIES 

29.1 Each Party represents and warrants that:

29.1.1 it has full capacity and authority to enter into and perform this Agreement; 

29.1.2 this Agreement is executed by its duly authorised representative;

29.1.3 there are no actions, suits or proceedings or regulatory investigations before any court or administrative body or arbitration tribunal pending or, to its knowledge, threatened against it (or, in the case of the Supplier, any of its Affiliates) that might affect its ability to perform its obligations under this Agreement; and

29.1.4 its obligations under this Agreement constitute its legal, valid and binding obligations, enforceable in accordance with their respective terms subject to applicable (as the case may be for each Party) bankruptcy, reorganisation, insolvency, moratorium or similar laws affecting creditors’ rights generally and subject, as to enforceability, to equitable principles of general application (regardless of whether enforcement is sought in a proceeding in equity or law).

29.2 The Supplier acknowledges that the Customer has entered into this Agreement in reliance upon the Supplier’s expertise in selecting and supplying goods and services fit to meet the Specification.

29.3 The Supplier makes the following representations and warranties:

29.3.1 it is validly incorporated, organised and subsisting in accordance with the laws of its place of incorporation; 

29.3.2 it has all necessary licences, consents and regulatory approvals to enter into and perform its obligations under this Agreement;

29.3.3 its execution, delivery and performance of its obligations under this Agreement does not and will not constitute a breach of any law or obligation applicable to it and does not and will not cause or result in a default under any agreement by which it is bound;

29.3.4 as at the Commencement Date, all written statements and representations in any written submissions made by the Supplier as part of the procurement process, in its Tender, and in any other documents submitted remain true, accurate and not misleading save as may have been specifically disclosed in writing to the Customer prior to execution of the Agreement;

29.3.5 it has and shall continue to have all necessary rights in and to any materials made available by the Supplier to the Customer which are necessary for the performance of the Supplier’s obligations under this Agreement including the receipt of the System and/or Services by the Customer;

29.3.6 it is not subject to any contractual obligation, compliance with which is likely to have a material adverse effect on its ability to perform its obligations under this Agreement; and

29.3.7 no proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge, are threatened) for the winding up of the Supplier (or its Affiliates) or for its (or its Affiliates’) dissolution or for the appointment of a receiver, administrative receiver, liquidator, manager, administrator or similar officer in relation to any of the Supplier’s assets or revenue. 

29.4 Each of the representations and warranties set out in Clauses 29.1 and 29.3 shall be construed as a separate representation and warranty and shall not be limited or restricted by reference to, or inference from, the terms of any other representation, warranty or any undertaking in this Agreement.

29.5 If at any time a Party becomes aware that a representation or warranty given by it under this Clause 29 has been breached, is untrue or is misleading, it shall immediately notify the other Party of the relevant occurrence in sufficient detail to enable the other Party to make an accurate assessment of the situation.

29.6 For the avoidance of doubt, the fact that any provision within this Agreement is expressed as a warranty shall not preclude any right of termination the Customer may have in respect of breach of that provision by the Supplier.

30. INDEMNITY AND LIABILITY

30.1 The Supplier shall indemnify the Customer against any losses, damages, costs (including legal fees) and expenses incurred by, or awarded against, the Customer as a result of the Supplier’s breach of this Agreement howsoever arising, or any negligent or wrongful act of the Supplier, its officers, employees, subcontractors or agents.

30.2 Neither Party excludes or limits liability to the other Party for:

30.2.1 fraud or fraudulent misrepresentation;

30.2.2 death or personal injury caused by negligence; 

30.2.3 a breach of any obligations implied by section 12 of the Sale of Goods Act 1979 or section 2 of the Supply of Goods and Services Act 1982; 

30.2.4 any matter for which it would be unlawful for the parties to exclude liability; or

30.2.5 breach of Clauses 12.2 (Intellectual Property Rights), 24 (Security Requirements) 33 (Confidentiality), 34 (Data Protection), 35 (Freedom of Information and Transparency), 36 (Prevention of Fraud and Corruption).  

30.3 [bookmark: _Ref377110477]Subject to Clause 30.2, the aggregate liability of the Supplier in respect of all defaults, claims, losses or damages howsoever caused, whether arising from breach of the Agreement, misrepresentation (whether tortuous or statutory), tort (including negligence), breach of statutory duty or otherwise shall in no event exceed a sum equal to 150% of the Charges paid or payable to the Supplier under the Agreement. 

30.4 Except in the case of claims arising under the Clauses listed in Clause 30.2.5, in no event shall the Supplier be liable to the Customer for any indirect, special or consequential loss or damage.

30.5 The Customer's total aggregate liability (other than its liability to pay any sums properly due and payable under this Agreement and for which the Customer shall remain fully liable) in contract, tort (including negligence and breach of statutory duty howsoever arising), misrepresentation (whether innocent or negligent), restitution or otherwise, arising in connection with the performance or contemplated performance of this Agreement or any collateral contract shall in no event exceed the aggregate Charges which have fallen due as at the date on which the claim arises. 

31. INSURANCE

31.1 The Supplier shall at its own cost effect and maintain in force with reputable insurers policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Supplier, arising out of the Supplier’s performance of the Agreement.  

31.2 The Supplier shall administer the insurance policies and the Supplier’s relationship with its insurers at all times to preserve the benefits for the Customer set out in this Agreement.

32. AUDIT AND ACCESS

32.1 The Supplier shall at all times during this Agreement and for a period of six  years thereafter:

32.1.1 keep secure and give or make available for inspection by the Customer, its internal auditors, the Local Government Ombudsman and the District Auditor all original and copy records, documents, information, statements and papers which may be acquired or produced by the Supplier or by any permitted sub-contractor in the performance of this Agreement. In default of compliance, the Customer may recover possession of such materials and the Supplier grants a licence to the Customer or its appointed agents to enter for that purpose any premises of the Supplier or its permitted sub-contractors where any such materials may be held; and

32.1.2 co-operate fully with any investigations at its own expense and make such explanations to the Customer, its internal auditors, the Ombudsman and the District Auditor as may be necessary for them to be satisfied that the terms and conditions of this Agreement and all statutory and regulatory provisions relating to this Agreement are being and have been complied with.

32.2 The Supplier shall, upon being given reasonable notice by the Customer, during the Term allow the Customer Representative (and such persons as may from time to time be nominated by the Customer Representative) access to:

32.2.1 any work places of the Supplier (or its agents or sub-contractors) for the purpose of inspecting work being performed pursuant to this Agreement or for the purpose of inspecting and taking copies of records and documents in the possession, custody or control of the Supplier in connection with the Agreement;

32.2.2 any Supplier Personnel for the purpose of interviewing such Supplier Personnel in connection with this Agreement;

32.2.3 any hardware systems used in connection with this Agreement.

33. [bookmark: _Ref306615157]CONFIDENTIALITY

33.1 Except where otherwise provided for in this Agreement, Confidential Information is owned by the Party that discloses it (the “Disclosing Party”) and the Party that receives it (the “Receiving Party”) has no right to use it.

33.2 [bookmark: _Ref306615118]Subject to Clauses 33.3 and 33.4, the Receiving Party agrees:

33.2.1 to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Agreement;

33.2.2 not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and

33.2.3 to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party. 

33.3 [bookmark: _Ref306615056]The Receiving Party may disclose the Disclosing Party’s Confidential Information:

33.3.1 in connection with any dispute resolution under Clause 42 (Dispute Resolution);

33.3.2 in connection with any litigation between the Parties;

33.3.3 to comply with the law;

33.3.4 to its staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in this Clause 33;

33.3.5 to comply with a regulatory body’s request.

33.4 [bookmark: _Ref306615069]The obligations in Clauses 33.1 and 33.2 will not apply to any Confidential Information which:

33.4.1 is in or comes into the public domain other than by breach of this Agreement;

33.4.2 the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

33.4.3 the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

33.5 The obligations in Clauses 33.1 and 33.2 shall not apply where the Confidential Information is related to an item of business at a board meeting of the Customer or of any committee, sub-committee or joint committee of the Customer or is related to an executive decision of the Customer and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Customer shall consider properly whether or not to exercise its powers under Part V of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Supplier and where reasonably practicable shall consider any representations made by the Supplier.  

33.6 The Parties acknowledge that damages would not be an adequate remedy for any breach of this Clause 33 by the Receiving Party, and in addition to any right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this Clause 33.  

34. DATA PROTECTION

34.1 The Parties acknowledge their respective duties under the DPA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.

34.2 To the extent that the Supplier is acting as a Data Processor on behalf of the Customer, the Supplier shall, in particular, but without limitation:

34.2.1 only process such Personal Data and/or Sensitive Personal Data as is necessary to perform its obligations under this Agreement, and only in accordance with any instruction given by the Customer under this Agreement;

34.2.2 put in place appropriate technical and organisational measures against any unauthorised or unlawful processing of such Personal Data and/or Sensitive Personal Data, and against the accidental loss or destruction of or damage to such Personal Data and/or Sensitive Personal Data having regard to the specific requirements in this Agreement, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data and/or Sensitive Personal Data is affected by such unauthorised or unlawful processing or by its loss, damage or destruction;

34.2.3 take reasonable steps to ensure the reliability of staff who will have access to such Personal Data and/or Sensitive Personal Data, and ensure that such staff are properly trained in protecting Personal Data and Sensitive Data;

34.2.4 provide the Customer with such information as the Customer may reasonably require to satisfy itself that the Supplier is complying with its obligations under the DPA;

34.2.5 promptly notify the Customer of any requests for disclosure of or access to the Personal Data and/or Sensitive Personal Data;

34.2.6 promptly notify the Customer of any breach of the security measures required to be put in place pursuant to this Clause 34.2;

34.2.7 ensure it does not knowingly or negligently do or omit to do anything which places the Customer in breach of the Customer’s obligations under the DPA;

34.2.8 to the extent that any Customer data is held and/or processed by the Supplier, the Supplier shall supply that Customer data to the Customer as requested by the Customer;

34.2.9 ensure that it is registered under the DPA and the registration covers any processing required under this Agreement;

34.2.10 not subcontract any processing of the Personal Data and/or Sensitive Personal Data without the prior written authorisation of the Customer

34.2.11 not cause or permit Personal Data and/or Sensitive Personal Data to be transferred outside of the European Economic Area without the prior written consent of the Customer.

34.3 The Supplier and the Customer shall ensure that Personal Data and Sensitive Personal Data is safeguarded at all times in accordance with the law.

34.4 The Supplier shall indemnify the Customer against any loss or damage suffered by the Customer in relation to any breach by the Supplier of its obligations under this Clause 34.



35. FREEDOM OF INFORMATION AND TRANSPARENCY

35.1 The Parties acknowledge their respective duties under the FOIA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.

35.2 The Supplier acknowledges that the Customer is subject to the requirements of the FOIA and will assist and co-operate with the Customer to enable the Customer to comply with its disclosure obligations under the FOIA. Accordingly the Supplier agrees:

35.2.1 that this Agreement and any other recorded information held by the Supplier on the Customer’s behalf for the purposes of this Agreement are subject to the obligations and commitments of the Customer under the FOIA;

35.2.2 that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA is a decision solely for the Customer;

35.2.3 that if the Supplier receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Customer) and will promptly (and in any event within two Working Days) transfer the request to the Customer;

35.2.4 that the Customer, acting in accordance with the codes of practice issued and revised from time to time under both section 45 of the FOIA, and regulation 16 of the Environmental Information Regulations 2004, may disclose information concerning the Supplier and this Agreement either without consulting with the Supplier, or following consultation with the Supplier and having taken its views into account; and

35.2.5 to assist the Customer in responding to a request for information, by processing information or environmental information (as the same are defined in the FOIA) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of the FOIA, and providing copies of all information requested by an authority within five Working Days of such request and without charge.

35.3 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Agreement is not Confidential Information.

35.4 [bookmark: _Ref306615662]Notwithstanding any other provision of this Agreement, the Supplier hereby consents to the publication of this Agreement in its entirety including from time to time agreed changes to this Agreement subject to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA.

35.5 In preparing a copy of this Agreement for publication pursuant to Clause  35.4 the Customer may consult with the Supplier to inform its decision making regarding any redactions but the final decision in relation to the redaction of information shall be at the Customer’s absolute discretion.

35.6 The Supplier shall assist and co-operate with the Customer to enable the Customer to publish this Agreement.

35.7 This Clause 35 shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.

36. PREVENTION OF FRAUD AND CORRUPTION

36.1 The Supplier shall not offer, give, or agree to give anything, to any person an inducement or reward for doing, refraining from doing, or for having done or refrained from doing, any act in relation to the obtaining or execution of the Agreement or for showing or refraining from showing favour or disfavour to any person in relation to the Agreement.

36.2 The Supplier shall take all reasonable steps, in accordance with Good Industry Practice, to prevent fraud by the Supplier (including its shareholders, members, directors and staff) in connection with the Agreement and shall notify the Customer immediately if it has reason to suspect that any fraud has occurred or is occurring or is likely to occur.

36.3 If the Supplier engages in conduct prohibited by Clause 36.1 or commits fraud in relation to the Agreement the Customer may:

36.3.1 terminate the Agreement and recover from the Supplier the amount of any loss suffered by the Customer resulting from the termination, including the cost reasonably incurred by the Customer of making other arrangements for the supply of the System and/or Services and any additional expenditure incurred by the Customer throughout the remainder of the Agreement; or 

36.3.2 recover in full from the Supplier any other loss sustained by the Customer in consequence of any breach of this Clause.

37. SUB-CONTRACTING 

37.1 In the event that the Supplier enters (or has entered) into any sub-contract for the purpose of performing its obligations under the Agreement (including without limitation a sub-contract with a third party under which the third party provides the Hosting Services) it shall:

37.1.1 remain responsible to the Customer for the performance of its obligations under the Agreement notwithstanding the appointment of any sub-contractor and be responsible for the acts omissions and neglects of its sub-contractors;

37.1.2 impose obligations on its sub-contractor at least as onerous as those imposed on it pursuant to this Agreement and shall procure that the sub-contractor complies with such terms; and

37.1.3 provide a copy, at no charge to the Customer, of any such sub-contract on receipt of a request for such by the Customer’s Representative.

38. ASSIGNMENT

38.1 The Customer may at any time assign, novate, transfer, mortgage, charge or deal in any other manner with any or all of its rights and obligations under this Agreement. The Customer may subcontract or delegate in any manner any or all of its obligations under this Agreement to any third party or agent.

38.2 This Agreement is personal to the Supplier and the Supplier shall not assign, transfer, mortgage, charge, subcontract, declare a trust of or deal in any other manner with any or all of its rights and obligations under this Agreement without the prior written consent of the Customer (such consent not to be unreasonably withheld or delayed).

38.3 Each Party confirms it is acting on its own behalf and not for the benefit of any other person.

39. FORCE MAJEURE

39.1 Subject to the remainder of this Clause 39 (and, in relation to the Supplier, subject to its compliance with its obligations in Clause 28 (Business Continuity and System Failure)), a Party may claim relief under this Clause 39 from liability for failure to meet its obligations under this Agreement for as long as and only to the extent that the performance of those obligations is directly affected by a Force Majeure Event. Any failure or delay by the Supplier in performing its obligations under this Agreement which results from a failure or delay by an agent, sub-contractor or Supplier shall be regarded as due to a Force Majeure Event only if that agent, sub-contractor or Supplier is itself impeded by a Force Majeure Event from complying with an obligation to the Supplier. 

39.2 The Affected Party shall as soon as reasonably practicable notify the other Party of the Force Majeure Event, which shall include details of its effect on the obligations of the Affected Party and any action the Affected Party proposes to take to mitigate its effect.

39.3 If the Supplier is the Affected Party, it shall not be entitled to claim relief under this Clause 39 to the extent that the consequences of the relevant Force Majeure Event:

39.3.1 are capable of being mitigated by the provision of any Services and/or performance of the Supplier’s obligations in Clause 28 (Business Continuity and System Failure), but the Supplier has failed to do so; and/or

39.3.2 should have been foreseen and prevented or avoided by a prudent provider of services similar to the Services, operating to the standards required by this Agreement.

39.4 As soon as practicable after the Affected Party notifies the other Party under Clause 39.2 above, and at regular intervals thereafter, the Parties shall consult in good faith and use reasonable endeavours to agree any steps to be taken and an appropriate timetable in which those steps should be taken, to enable continued provision of the System and/or Services affected by the Force Majeure Event.

39.5 The Parties shall at all times following the occurrence of a Force Majeure Event and during its subsistence use their respective reasonable endeavours to prevent and mitigate the effects of the Force Majeure Event. Where the Supplier is the Affected Party, it shall take all steps in accordance with Good Industry Practice to overcome or minimise the consequences of the Force Majeure Event.

39.6 The Affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the Affected Party to be unable to comply with its obligations under this Agreement.

39.7 Relief from liability for the Affected Party under this Clause 39 shall end as soon as the Force Majeure Event no longer causes the Affected Party to be unable to comply with its obligations under this Agreement.

39.8 If the Force Majeure Event continue for a continuous period of more than six months, either Party may terminate the Agreement by written notice to the other Party.

39.9 If termination occurs under Clause 39.8, all sums paid to the Supplier by the Customer under this Agreement shall be refunded to the Customer, except that the Supplier shall be entitled to payment on a quantum meruit basis for all work done before termination, provided that the Supplier takes all reasonable steps to mitigate the amount due.

40. TERMINATION

40.1 Not used.

40.2 Without prejudice to any other right or remedy it might have, the Customer may terminate the Agreement by written notice to the Supplier with immediate effect if the Supplier:

40.2.1 is in material breach of any obligation under the Agreement which is not capable of remedy; 

40.2.2 repeatedly breaches any of the terms and conditions of this Agreement in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms and conditions of this Agreement; 

40.2.3 is in material breach of any obligation which is capable of remedy, and that breach is not remedied within 30 days of the Supplier receiving notice specifying the breach and requiring it to be remedied; 

40.2.4 undergoes a change of control within the meaning of section 416 of the Income and Corporation Taxes Act 1988; 

40.2.5 becomes insolvent, or if an order is made or a resolution is passed for the winding up of the Supplier (other than voluntarily for the purpose of solvent amalgamation or reconstruction), or if an administrator or administrative receiver is appointed in respect of the whole or any part of the Supplier’s assets or business, or if the Supplier makes any composition with its creditors or takes or suffers any similar or analogous action (to any of the actions detailed in this Clause 40.2.5) in consequence of debt in any jurisdiction; or

40.2.6 breaches any of the provisions of Clauses 34 (Data Protection) or 36 (Prevention of Fraud and Corruption).

40.3 Where the Customer terminates the Agreement under Clause 40.2 and then makes other arrangements for the supply of the System and/or Services to replace the System and/or Services, the Customer may recover from the Supplier the cost reasonably incurred of making those other arrangements and any additional expenditure incurred by the Customer provided that Customer shall take all reasonable steps to mitigate such additional expenditure. No further payments shall be payable by the Customer to the Supplier until the Customer has established the final cost of making those other arrangements.

40.4 Termination or expiry of this Agreement shall not affect any rights, remedies, obligations or liabilities of the parties that have accrued up to the date of termination or expiry, including the right to claim damages in respect of any breach of the Agreement which existed at or before the date of termination or expiry.

40.5 Any provision of this Agreement which expressly or by implication is intended to come into or continue in force on or after termination of this Agreement shall remain in full force and effect.

41. CONSEQUENCES OF TERMINATION OR EXPIRY

41.1 Upon termination or expiry (as the case may be) the Supplier shall:

41.1.1 cease to use the Customer Data;

41.1.2 provide the Customer with a complete and uncorrupted version of the Customer Data in an open electronic form (or such other format as reasonably required by the Customer);

41.1.3 erase from any computers, storage devices and storage media that are to be retained by the Supplier after the date of termination or expiry all Customer Data and promptly certify to the Customer that it has completed such deletion;

41.1.4 return to the Customer such of the following as is in the Supplier’s possession or control:

(a) all copies of the Customer Software and any other software licensed by the Customer to the Supplier under this Agreement;

(b) all materials created by the Supplier under this Agreement in which the Intellectual Property Rights are owned by the Customer;

41.1.5 NOT USED;

41.1.6 NOT USED; 

41.1.7 provide access during normal working hours to the Customer for up to twelve months after expiry or termination to:

(a) such information relating to the Services and/or System as remains in the possession or control of the Supplier; and

(b) such members of the Supplier Personnel as have been involved in the design, development and provision of the Services and/or System who are still employed by the Supplier, provided that the Customer shall pay the reasonable costs of the Supplier actually incurred in responding to requests for access under this Clause.

41.1.8 promptly refund such portion of the Charge as relates to the period after expiry or termination on a pro rata basis;

41.1.9 perform the actions required of it in the Exit Plan in accordance with Clause 27.8 (Customer Data and Exit Plan);

41.1.10 use all reasonable endeavours, at the Customer's request, to assign or novate, whether in favour of the Customer or any alternative Supplier, any contract for services between the Supplier and any third party performing any part of the Services and the Supplier shall use its reasonable endeavours to ensure that the contract for services of any individual performing any part of the Services will include a novation or assignment allowing the novation or assignment of such contract to the Customer or an alternative Supplier.

41.2 If termination is by the Customer pursuant to Clause 40.2, any co-operation or assistance required pursuant to Clause 41.1 above shall be provided at no cost to the Customer. In all other cases, the Supplier may charge a reasonable sum to cover the cost of providing such co-operation and assistance.

41.3 On termination or expiry (as the case may be) each Party shall as soon as reasonably practicable:

41.3.1 return to the other Party (or if requested, destroy or delete) all Confidential Information of the other Party and shall certify that it does not retain the other Party's Confidential Information save to the extent (and for the limited period) that such information needs to be retained by the Party in question for statutory compliance purposes;

41.3.2 permanently delete any proprietary software belonging to the other Party and not the subject of a current licence granted by the other Party from its IT network and hard disks or other storage means associated with any computer equipment owned or controlled by the other Party.;

41.3.3 return all of the other Party's equipment and materials, failing which, the other Party may enter the relevant premises and take possession of them. Until these are returned or repossessed, the Party in possession shall be solely responsible for their safe-keeping.

41.4 Upon termination or expiry (as the case may be) the Customer shall either return to the Supplier or, at the Supplier’s option, destroy all material copies of the Supplier Software and Documentation, and shall ensure that any copies of the Supplier Software on hard discs or other storage means associated with any computer equipment owned or controlled by the Customer are permanently deleted

41.5 The Customer shall not in any circumstances be liable to the Supplier for redundancy payments and staff termination costs arising from termination or expiry of this Agreement.

42. DISPUTE RESOLUTION

42.1 Any disputes or differences arising between the Parties in respect of the construction or effect of this Agreement, or the rights, duties and liabilities of the Parties hereinunder, or any matter or event connected with or arising out of this Agreement shall be resolved by the Parties negotiating in good faith.  

42.2 In the absence of resolution in accordance with Clause 42.1 above the dispute may be referred by this Agreement of both Parties to a single mediator to be appointed in accordance with the mediation procedures of the Centre for Effective Dispute Resolution (CEDR) Model Mediation procedure 2001 or such later edition as may be in force from time to time or such other organisation which provides mediation services.  The mediator shall be agreed upon by the Parties.

42.3 All costs of mediation shall be borne equally by the Parties unless otherwise directed by the mediator.

42.4 The submission of either Party to Clause 42.2 above shall not limit their right to commence any proceedings in any court of competent jurisdiction in England and Wales.

43. GENERAL

43.1 A person who is not a Party to the Agreement shall have no right to enforce any of its provisions which, expressly or by implication, confer a benefit on him, without the prior written agreement of the Parties. 

43.2 The Agreement cannot be varied except in writing signed by a duly authorised representative of both the Parties. 

43.3 The Agreement contains the whole agreement between the Parties and supersedes and replaces any prior written or oral agreements, representations or understandings between them. The Parties confirm that they have not entered into the Agreement on the basis of any representation that is not expressly incorporated into the Agreement. Nothing in this Clause shall exclude liability for fraud or fraudulent misrepresentation.

43.4 Any waiver or relaxation either partly, or wholly of any of the terms and conditions of the Agreement shall be valid only if it is communicated to the other Party in writing and expressly stated to be a waiver.  A waiver of any right or remedy arising from a breach of contract shall not constitute a waiver of any right or remedy arising from any other breach of the Agreement.

43.5 This Agreement shall not constitute or imply any partnership, joint venture, agency, fiduciary relationship or other relationship between the Parties other than the contractual relationship expressly provided for in the Agreement. Neither Party shall have, nor represent that it has, any authority to make any commitments on the other Party’s behalf.

43.6 [bookmark: _Ref377050579]Except as otherwise expressly provided by the Agreement, all remedies available to either Party for breach of the Agreement (whether under the Agreement, statute or common law) are cumulative and may be exercised concurrently or separately, and the exercise of one remedy shall not be deemed an election of such remedy to the exclusion of other remedies. 

43.7 If any provision of the Agreement is prohibited by law or judged by a court to be unlawful, void or unenforceable, the provision shall, to the extent required, be severed from the Agreement and rendered ineffective as far as possible without modifying the remaining provisions of the Agreement, and shall not in any way affect any other circumstances of or the validity or enforcement of the Agreement.

44. NOTICES

44.1 [bookmark: _Ref360044665]Any notice to be given under the Agreement shall be in writing and may be served by personal delivery, first class recorded or, subject to Clause 44.2 below, e-mail to the address of the relevant Party set out in this Agreement, or such other address as that Party may from time to time notify to the other Party in accordance with this Clause.  

44.2 [bookmark: _Ref360044643]Notices served as above shall be deemed served on the day of delivery provided delivery is before 5.00pm otherwise delivery shall be deemed to occur on the next Working Day. An email shall be deemed delivered when sent unless an error message is received.

44.3 [bookmark: _Ref360044325]Notices under Clauses 39 (Force Majeure) and 40 (Termination) may be served by email only if the original notice is then sent to the recipient by personal delivery or recorded delivery in the manner set out in Clause 44.1.

45. GOVERNING LAW AND JURISDICTION

45.1 The validity, construction and performance of the Agreement, and all contractual and non contractual matters arising out of it, shall be governed by English law and shall be subject to the exclusive jurisdiction of the English courts to which the Parties submit.

This Agreement has been entered into on the date stated at the beginning of it.

		

EXECUTED AS A DEED by		

THE CORNWALL COUNCIL

whose Common Seal was hereunto affixed in the presence of:			

 





Authorised Officer:

		































		

EXECUTED AS A DEED by			

[NAME OF COMPANY]	

acting by two directors

		



		

		



Director



Name:







		

		



Director



Name:












Schedule 1

Specification

[The Specification will be inserted following award of the contract based on the Statement of Requirements contained in the RFQ and including the Supplier’s responses in its Tender.] 






Schedule 2

Implementation Plan

[An agreed Implementation Plan will be inserted following award of the contract.]


Schedule 3

Not used










Schedule 4

Not used






Schedule 5

Payment Schedule

[Supplier’s tendered price submission to be inserted.]














Schedule 6

Supplier’s Tender

[Supplier’s tender to be inserted (including the Supplier’s completed security questionnaire).]






Schedule 7

Licence

[bookmark: a759571][bookmark: a812977]In consideration of the Customer's obligation to pay the Charges under Clause 20 (Charges, Payment and Recovery of Sums Due), the Supplier grants to the Customer a non-exclusive licence for the Term to use the Supplier Standard Software.

[bookmark: a282956]In relation to scope of use:

[bookmark: a977242]for the purposes of paragraph 1.1 above, "use" of the Supplier Standard Software shall be restricted to use of the Supplier Standard Software in object code form for the normal business purposes of the Customer but shall include any act which is reasonably incidental to such use, including the creation of as many copies of the Supplier Standard Software as may be necessary to enable use of the Supplier Standard Software in accordance with this paragraph 1.2(a) and the maintenance of a reasonable number of back-up copies of the Supplier Standard Software;

the Customer shall have no right to copy, adapt, reverse engineer, decompile, disassemble or modify the Supplier Standard Software.

[bookmark: a193628]The Customer shall be permitted to assign or novate the benefit and burden of this licence as a whole to any other body which substantially performs any of the functions that previously had been performed by the Customer, subject to that body first undertaking in writing to the Supplier that it will henceforth perform all the obligations of the Customer under this licence. All references in this licence to the Customer shall be construed as including any such body. The Supplier shall continue to comply with the provisions of this licence after any such assignment or novation.

Subject to paragraph 1.3, the Customer shall not:

sub-license, assign or novate the benefit or burden of this licence in whole or in part;

allow the Supplier Standard Software to become the subject of any charge, lien or encumbrance; and 

deal in any other manner with any or all of its rights and obligations under this agreement,

without the prior written consent of the Supplier, such consent not to be unreasonably withheld or delayed.

The Supplier may at any time assign, novate, charge or deal in any other manner with any or all of its rights and obligations under this licence, provided it gives written notice to the Customer.






Schedule 8

Not used






Schedule 9

Acceptance Test Plans

[The Acceptance Test Plans will be inserted following award] 



1



14




