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SCHEDULE 1
DEFINITIONS AND INTERPRETATION
1 DEFINITIONS

	“Commercially Sensitive Information”
	the information listed in Schedule 13 comprising the information of a commercially sensitive nature which the Funder has indicated to the University that, if disclosed by the University, would cause the Funder significant commercial disadvantage or material financial loss;

	“Conditions Precedent”
	has the meaning given in Clause 4.2 (Conditions Precedent);

	“Confidential Information”
	(a) Information, including all Personal Data, which (however it is conveyed) that is provided by the Disclosing Party pursuant to or in anticipation of this Agreement that relates to its operations, business, affairs, developments, intellectual property rights, trade secrets, know-how and/or personnel;

(b) other Information provided by the Disclosing Party pursuant to or in anticipation of this Agreement that is clearly designated as being confidential or equivalent or that ought reasonably to be considered to be confidential (whether or not it is so marked) which comes (or has come) to the Recipient’s attention or into the Recipient’s possession in connection with this Agreement; 

(c) discussions, negotiations, and correspondence between the Disclosing Party or any of its directors, officers, employees, consultants or professional advisers and the Recipient or any of its directors, officers, employees, consultants and professional advisers in connection with this Agreement and all matters arising therefrom; and

(d) Information derived from any of the above,

but not including any Information which:
(i) was in the possession of the Recipient without obligation of confidentiality prior to its disclosure by the Disclosing Party; 

(ii) the Recipient obtained on a non-confidential basis from a third party who is not, to the Recipient’s knowledge or belief, bound by a confidentiality agreement with the Disclosing Party or otherwise prohibited from disclosing the information to the Recipient; 

(iii) was already generally available and in the public domain at the time of disclosure otherwise than by a breach of this Agreement or breach of a duty of confidentiality; 

(iv) was independently developed without access to the Confidential Information; or

(v) relates to the Funder’s performance under this Agreement; 

	“Conflict of Interest”
	a conflict between the financial or personal duties of the Funder or the Funder Personnel and the duties owed to the University under the Agreement, in the reasonable opinion of the University;

	“Contracts Finder”
	the online government portal which allows suppliers to search for information about contracts as prescribed by Part 4 of the Public Agreement Regulations 2015;

	“Control”
	the possession by person, directly or indirectly, of the power to direct or cause the direction of the management and policies of the other person (whether through the ownership of voting shares, by contract or otherwise) and “Controls” and “Controlled” shall be interpreted accordingly;

	“Controller”
	has the meaning given in the UK GDPR or the EU GDPR as the context requires;

	“CRTPA”
	the Contracts (Rights of Third Parties) Act 1999;

	“Data Loss Event”
	any event that results, or may result, in unauthorised access to Personal Data held by the Funder under this Agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach;

	“Data Protection Impact Assessment”
	an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data;

	“Data Protection Legislation”
	(e) the UK GDPR; 
(f) the DPA 2018 to the extent that it relates to processing of personal data and privacy; 
(g) all applicable Law about the processing of personal data and privacy; and 
(h) (to the extent that it applies) the EU GDPR;

	“Data Subject”
	has the meaning given to it in the UK GDPR or the EU GDPR as the context requires; 

	“Data Subject Request”
	a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to their Personal Data;

	“Default”
	any breach of the obligations of the relevant Party (including abandonment of this Agreement in breach of its terms, repudiatory breach or breach of a fundamental term) or any other default, act, omission, negligence or statement:
(i) in the case of the University, of its employees, servants, agents; or

(j) in the case of the Funder, of its Sub-contractors or any Funder Personnel,

in connection with or in relation to the subject-matter of this Agreement and in respect of which such Party is liable to the other;

	“Disclosing Party”
	has the meaning given in Clause 15.1 (Confidentiality);

	“Dispute”
	any dispute, difference or question of interpretation arising out of or in connection with this Agreement, including any matter where this Agreement directs the Parties to resolve an issue by reference to the Dispute Resolution Procedure;

	“Dispute Notice”
	a written notice served by one Party on the other stating that the Party serving the notice believes that there is a Dispute;

	“Dispute Resolution Procedure”
	the dispute resolution procedure set out in Schedule 12;

	“DOTAS”
	the Disclosure of Tax Avoidance Schemes rules which require a promoter of tax schemes to tell HMRC of any specified notifiable arrangements or proposals and to provide prescribed information on those arrangements or proposals within set time limits as contained in Part 7 of the Finance Act 2004 and in secondary legislation made under vires contained in Part 7 of the Finance Act 2004 and as extended to national insurance contributions by the National Insurance Contributions (Application of Part 7 of the Finance Act 2004) Regulations 2012, SI 2012/1868) made under section 132A of the Social Security Administration Act 1992;

	“DPA 2018”
	the Data Protection Act 2018;

	“Due Diligence Information”
	any information supplied to the Funder by or on behalf of the University prior to the Effective Date;

	“Effective Date”
	the later of: 
(k) the date on which this Agreement is signed by both Parties; and

(l) the date on which the Condition Precedent has been satisfied or waived in accordance with Clause 4.2 (Condition Precedent); 

	“EIRs”
	the Environmental Information Regulations 2004, together with any guidance and/or codes of practice issued by the Information Commissioner or any Central Government Body in relation to such Regulations;

	“EU GDPR”
	Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data (General Data Protection Regulation) as it has effect in EU law;

	“EU”
	European Union

	“Expedited Dispute Timetable”
	the reduced timetable for the resolution of Disputes set out in paragraph 3 of Schedule 12;

	“Expert”
	has the meaning given in Schedule 12;

	“Expert Determination”
	the process described in paragraph 6 of  Schedule 12;

	“Extension Period”
	a period of [x] years from the end of the Initial Term;

	“Financial Distress Event”
	the occurrence of one or more of the events listed in paragraph 3.1 of Schedule 14;

	“Financial Distress Remediation Plan”
	a plan setting out how the Funder will ensure its continued performance of this Agreement in the event that a Financial Distress Event occurs;

	“FOIA”
	the Freedom of Information Act 2000 and any subordinate legislation made under that Act from time to time, together with any guidance and/or codes of practice issued by the Information Commissioner or any relevant Central Government Body in relation to such Act;

	“Force Majeure Event”
	any event outside the reasonable control of the University affecting its performance of its obligations under this Agreement arising from acts, events, omissions, happenings or non-happenings beyond its reasonable control and which are not attributable to any wilful act, neglect or failure to take reasonable preventative action by the University, including riots, war or armed conflict, acts of terrorism, acts of government, local government or regulatory bodies, fire, flood, storm or earthquake, or other natural disaster but excluding any industrial dispute relating to the University or any other failure in its supply chain;

	“Force Majeure Notice”
	a written notice served by the University on the Funder stating that it believes that there is a Force Majeure Event;

	“Funder Representative”
	the representative appointed by the Funder pursuant to Clause 11.3 (Representatives);

	“Funder Termination Event”
	(m) the Funder committing a material Default which is irremediable, or which is remediable, but is not remedied withing 30 days of a written notice from the University specifying the Default; 

(n) where a right of termination is expressly reserved in this Agreement, including pursuant to:

(i) Clause 26.6(b) (Prevention of Fraud and Bribery); and/or

(ii) paragraph 6 of Schedule 14; 
(o) the representation and warranty given by the Funder pursuant to Clause 3.2(i) (Warranties) being materially untrue or misleading;

(p) the Funder committing a material Default under Clause 6.3 (Promoting Tax Compliance) or failing to provide details of steps being taken and mitigating factors pursuant to Clause 6.3 (Promoting Tax Compliance) which in the reasonable opinion of the University are acceptable;

(q) an Insolvency Event occurring in respect of the Funder; 

(r) a change of Control of the Funder unless:

(i) the University has given its prior written consent to the particular change of Control, which subsequently takes place as proposed, such consent not to be unreasonably withheld or delayed; or

(ii) the University has not served its notice of objection within 6 months of the later of the date on which the change of Control took place or the date on which the University was given notice of the Change of Control; 

	“General Anti-Abuse Rule”
	· the legislation in Part 5 of the Finance Act 2013; and

· any future legislation introduced into Parliament to counteract tax advantages arising from abusive arrangements to avoid national insurance contributions;

	“Halifax Abuse Principle”
	the principle explained in the CJEU Case C-255/02 Halifax and others; 

	“Information”
	all information of whatever nature, however conveyed and in whatever form, including in writing, orally, by demonstration, electronically and in a tangible, visual or machine-readable medium (including CD-ROM, magnetic and digital form);

	“Initial Term”
	the period of [x years] from and including the Effective Date;

	“Insolvency Event”
	with respect to any person, means:
(s) that person suspends, or threatens to suspend, payment of its debts, or is unable to pay its debts as they fall due or admits inability to pay its debts, or:

(i) (being a company or a LLP) is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986, or 

(ii) (being a partnership) is deemed unable to pay its debts within the meaning of section 222 of the Insolvency Act 1986; 

(t) that person commences negotiations with one or more of its creditors (using a voluntary arrangement, scheme of arrangement or otherwise) with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with one or more of its creditors or takes any step to obtain a moratorium pursuant to Section 1A and Schedule A1 of the Insolvency Act 1986 other than (in the case of a company, a LLP or a partnership) for the sole purpose of a scheme for a solvent amalgamation of that person with one or more other companies or the solvent reconstruction of that person;

(u) another person becomes entitled to appoint a receiver over the assets of that person or a receiver is appointed over the assets of that person; 

(v) a creditor or encumbrancer of that person attaches or takes possession of, or a distress, execution or other such process is levied or enforced on or sued against, the whole or any part of that person’s assets and such attachment or process is not discharged within fourteen (14) days; 

(w) that person suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business;

(x) where that person is a company, a LLP or a partnership:

(i) a petition is presented (which is not dismissed within fourteen (14) days of its service), a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of that person other than for the sole purpose of a scheme for a solvent amalgamation of that person with one or more other companies or the solvent reconstruction of that person; 

(ii) an application is made to court, or an order is made, for the appointment of an administrator, or if a notice of intention to appoint an administrator is filed at Court or given or if an administrator is appointed, over that person; 

(iii) (being a company or a LLP) the holder of a qualifying floating charge over the assets of that person has become entitled to appoint or has appointed an administrative receiver; or

(iv) (being a partnership) the holder of an agricultural floating charge over the assets of that person has become entitled to appoint or has appointed an agricultural receiver; or 

(y) any event occurs, or proceeding is taken, with respect to that person in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned above;

	“Law”
	any law, statute, subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, bye-law, right within the meaning of the European Union (Withdrawal) Act 2018 as amended by European Union (Withdrawal Agreement) Act 2020, regulation, order, regulatory policy, mandatory guidance or code of practice, judgment of a relevant court of law, or directives or requirements of any regulatory body with which the Funder is bound to comply;

	“month”
	a calendar month and “monthly” shall be interpreted accordingly;

	“Occasion of Tax Non-Compliance”
	· any tax return of the Funder submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of:

(i) a Relevant Tax Authority successfully challenging the Supplier under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle; 

(ii) the failure of an avoidance scheme which the Funder was involved in, and which was, or should have been, notified to a Relevant Tax Authority under the DOTAS or any equivalent or similar regime; and/or

· any tax return of the Funder submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise on or after 1 April 2013 to a criminal conviction in any jurisdiction for tax related offences which is not spent at the Effective Date or to a civil penalty for fraud or evasion;

	“Parties” and “Party”
	have the meanings respectively given on page 1 of this Agreement;

	“Personal Data”
	has the meaning given in the UK GDPR or the EU GDPR as the context requires;

	“Personal Data Breach”
	has the meaning given in the UK GDPR or the EU GDPR as the context requires;

	“Processor”
	has the meaning given to it under the UK GDPR or the EU GDPR as the context requires;

	“Processor Personnel”
	means all directors, officers, employees, agents, consultants and suppliers of the Processor and/or of any Sub-processor engaged in the performance of its obligations under this Agreement;

	“Prohibited Act”
	(z) to directly or indirectly offer, promise or give any person working for or engaged by the University a financial or other advantage to:

(i) induce that person to perform improperly a relevant function or activity; or 

(ii) reward that person for improper performance of a relevant function or activity;

(aa) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Agreement;

(ab) an offence:

(i) under the Bribery Act 2010 (or any legislation repealed or revoked by such Act); 

(ii) under legislation or common law concerning fraudulent acts; or

(iii) defrauding, attempting to defraud or conspiring to defraud the University (including offences by the Funder under Part 3 of the Criminal Finances Act 2017); or

(ac) any activity, practice or conduct which would constitute one of the offences listed under (bb) above if such activity, practice or conduct had been carried out in the UK;

	“Project Board”
	the body described in paragraph 5 of Schedule 7;

	“Protective Measures”
	appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it;

	“Recipient”
	has the meaning given in Clause 15.1 (Confidentiality);

	“Relevant Requirements”
	all applicable Law relating to bribery, corruption and fraud, including the Bribery Act 2010 and any guidance issued by the Secretary of State for Justice pursuant to section 9 of the Bribery Act 2010;

	“Relevant Tax Authority”
	HMRC, or, if applicable, a tax authority in the jurisdiction in which the Funder is established;

	“Request For Information”
	a Request for Information under the FOIA or the EIRs;

	“Services”
	any and all of the services to be provided by the University under this Agreement, including those set out in Schedule 6 (University responsibilities);

	“Site”
	[insert address] 

	“Sub-processor”
	any third party appointed to process Personal Data on behalf of the Funder related to this Agreement;

	“Term”
	the period commencing on the Effective Date and ending on the expiry of the Initial Term or any Extension Period or on earlier termination of this Agreement;

	“Termination Date”
	the date set out in a Termination Notice on which this Agreement (or a part of it as the case may be) is to terminate;

	“Termination Notice”
	a written notice of termination given by one Party to the other, notifying the Party receiving the notice of the intention of the Party giving the notice to terminate this Agreement (or any part thereof) on a specified date and setting out the grounds for termination;

	“Termination Payment”
	the payment determined in accordance with Schedule 11;

	“Transparency Information”
	has the meaning given in Clause 16.1 (Transparency and Freedom of Information);

	“UK”
	the United Kingdom;

	“UK GDPR”
	Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data (United Kingdom General Data Protection Regulation), as it forms part of the law of England and Wales, Scotland and Northern Ireland by virtue of section 3 of the European Union (Withdrawal) Act 2018, together with the Data Protection, Privacy and Electronic Communications (Amendments etc.) (EU Exit) Regulations 2019

	“University Representative”
	the representative appointed by the University pursuant to Clause 11.4 (Representatives);

	“University Responsibilities”
	the responsibilities of the University specified in Schedule 6 (University responsibilities);

	“VAT”
	value added tax as provided for in the Value Added Tax Act 1994;

	“Working Day”
	any day other than a Saturday, Sunday or public holiday in England and Wales.


2 INTERPRETATION

2.1 In the Agreement, unless the context otherwise requires, capitalised expressions shall have the meanings set out in this Schedule 1 (Definitions) or the relevant Schedule in which that capitalised expression appears.
2.2 If a capitalised expression does not have an interpretation in this Schedule or any other Schedule, it shall, in the first instance, be interpreted in accordance with the common interpretation within the relevant market sector/industry where appropriate. Otherwise, it shall be interpreted in accordance with the dictionary meaning.

2.3 In the Agreement, unless the context otherwise requires:

2.3.1 the singular includes the plural and vice versa;

2.3.2 reference to a gender includes the other gender and the neuter;

2.3.3 references to a person include an individual, company, body corporate, corporation, unincorporated association, firm, partnership or other legal entity or Crown Body;

2.3.4 a reference to any Law includes a reference to that Law as amended, extended, consolidated or re-enacted from time to time;

2.3.5 the words "including", "other", "in particular", "for example" and similar words shall not limit the generality of the preceding words and shall be construed as if they were immediately followed by the words "without limitation";

2.3.6 references to "writing" include typing, printing, lithography, photography, display on a screen, electronic and facsimile transmission and other modes of representing or reproducing words in a visible form, and expressions referring to writing shall be construed accordingly;

2.3.7 references to "representations" shall be construed as references to present facts, to "warranties" as references to present and future facts and to "undertakings" as references to obligations under the Agreement; 

2.3.8 references to "Clauses" and "Schedules" are, unless otherwise provided, references to the clauses and schedules of the Core Terms and references in any Schedule to parts, paragraphs, annexes and tables are, unless otherwise provided, references to the parts, paragraphs, annexes and tables of the Schedule in which these references appear; 

2.3.9 references to "paragraphs" are, unless otherwise provided, references to the paragraph of the appropriate Schedules unless otherwise provided; and

2.3.10 references to a series of Clauses or paragraphs shall be inclusive of the clause numbers specified.

2.4 the headings in the Agreement are for ease of reference only and shall not affect the interpretation or construction of the Agreement; and

2.5 where the Buyer is a Crown Body it shall be treated as contracting with the Crown as a whole.

2.6 Any reference in this Agreement which immediately before IP Completion Day (or such later date when relevant EU law ceases to have effect pursuant to Section 1A of the European Union (Withdrawal) Act 2018) is a reference to (as it has effect from time to time): 

2.6.1 any EU regulation, EU decision, EU tertiary legislation or provision of the EEA agreement (“EU References”) which is to form part of domestic law by application of Section 3 of the European Union (Withdrawal) Act 2018 shall be read on and after IP Completion Day as a reference to the EU References as they form part of domestic law by virtue of Section 3 of the European Union (Withdrawal) Act 2018 as modified by domestic law from time to time; and

2.6.2 any EU institution or EU authority or other such EU body shall be read on and after IP Completion Day as a reference to the UK institution, authority or body to which its functions were transferred.

2.7 Where a standard, policy or document is referred to in this Agreement by reference to a hyperlink, then if the hyperlink is changed or no longer provides access to the relevant standard, policy or document, the Funder shall notify the University and the Parties shall update this Agreement with a reference to the replacement hyperlink.

SCHEDULE 2
PROPERTY INTERESTS
NOTES:
The Parties will need to agree the mechanism for the ownership and management of the Property asset as part of their discussions on proposed funding.
Background to Inform Property Strategic Proposals
The University acquired the Peppermill Court site from NHS Property Services in April 2020. Existing building was demolished in Summer 2022 and in February 2023 the University secured a full planning permission from the City of York Council.
Fixed intentions
The University is now seeking that the Property Strategy:
a) delivers construction of the 210 rooms at Peppermill Court, 

b) construction to commence November 2023, accommodation to open in September 2025;

c) allows the University to retain a maximum amount of control as is possible over rents and delivery of the student experience to be contiguous with its existing student accommodation;

d) the design and contractor for the works are as already established by the University;
e) retention of at least an ownership share in the Property by the University, with an agreed percentage of freehold ownership for the funder via tenants in common. It is anticipated the ownership share will sit on the balance sheet of both parties;
f) restrictions on disposals of the Property to third parties;

g) rights to acquire any shared interest vested in the University for the future. 

Possible Structures
It is the University’s intention to proceed with a contractual joint venture having an agreed set of commercial objectives, roles and responsibilities, and investment arrangements which sets investment together with any return via future income.  
Possible documents or matters to be incorporated into this Agreement to include:
Joint Venture Sale Agreement – Potential hybrid (and possible Forward) Sale Agreement to allow investment to be received to part fund the development process, with a potential share of the Property for the funder either to be acquired following development, or prior to development. Consideration as to the timing of acquisition will include consideration as to compliance with planning obligations, as well as development risk and contractor relationships.
Transfer - A Transfer is envisaged to transfer part (possibly legal as well as) beneficial ownership in the agreed proportions as tenants in common. The Transfer would include a restriction on disposal unless by both parties (to ensure disposal is by two trustees). 
Terms would include allowing for disposals to be limited to agreed third parties who will enter into direct contractual obligations in respect of ongoing responsibilities. The timescales, terms and conditions associated with the University or the Funder being able to sell their share of the scheme to a third party are to be agreed.
Management Agreement - A Management Agreement will be entered into allowing for return to be paid to the Funder, and University day to day management of the Property. The University would brand the Property as its own and would be responsible for operating, managing and maintaining the Property. The University would be responsible for securing student occupation. 
Return levels via rental levels are to be agreed. There is potential for discussion as to date of commencement as well as rent reviews (either annual or periodic). For example, this could be updated every 5-10 years with an external and independent advisor.
It is assumed that there would be an annual allowance on any Funder return to address the University provision for the costs of:
a) maintaining the Property;

b) making significant alterations on a longer-term basis via a sinking fund; and

c) insurance.

Taking the above into consideration the Funder return could be on the basis of net income after the above operating costs have been paid to the University.
Option - An Option in favour of the University for future buy back rights. The timescales, terms and conditions associated with the Option are to be agreed. It is assumed that this will be at minimum a call option.
Pre-emption Agreement - The parties will enter into pre-emption rights allowing for rights of first refusal for the University in the event of potential disposal by the funder of any or all of its interest in the Property. In the event the funder wishes a mutual right of pre-emption, this should be confirmed. The timescales, terms and conditions associated with the pre-emption rights are to be agreed but it is expected that terms will be at least equivalent to those offered to third parties, and should allow for disposal to third parties within a specified period thereafter.
The above needs to considered in line with restrictions on assignment or any change of control without the University’s consent. In any joint venture the identity of the counter-party is a really important consideration. 
Points for flexible discussion
· The extent to which the Funder is seeking a fixed guaranteed return versus a variable return based on final occupancy and income and possible construction costs and/or land values.

· The use of the site under the Management Agreement when not occupied by students. This will need to address responsibility and how financial benefits are shared. This will be covered off in the income generation schedule. 

· The extent to which the Funder takes any construction cost risk within the Joint Venture Sale Agreement or other Construction documents.

· Any reporting, governance or dialogue required between the two parties.


SCHEDULE 3
FUNDING AND FINANCE
1 
Definitions 
1.1.1 In this Schedule 3, the following definitions (in addition to the definitions prescribed in Schedule 1) apply:

	Adjusted Return
	[TBD adjusted return details – i.e. non-guaranteed return to go to the Funder]

	Building

	the buildings and structures to be constructed in the course of the Works;

	Cost Overrun
	means, at any time, the amount by which the aggregate of the Actual Costs and the Projected Costs exceeds the aggregate of the Budgeted Costs [Definitions TBD dependent on other schedules/Building Contract];

	Date of Practical Completion
	the date on which the Certificate of Practical Completion is issued;


	Development
	the development of the Property by the carrying out of the Works;

	Drawdown Request
	means the notice as set out in Annex 2;

	Drawdown Date
	the dates on which the Investment is provided by the Funder into the General Account;

	Fixed Return
	[TBD - details of fixed return]

	General Account
	the account into which the Funder will pay the Investment;

	Investment
	means the investment up to a maximum sum;

	Proceeds
	means 
· the proceeds from the occupancy of the Property

· all proceeds (net of reasonable costs and sales incentives) received or the amount or value of all consideration received or all rental income due from time to time from occupancy

· all rents, licence fees and other income or sums received or receivable in respect of the use or occupation of the Property or unit at the Property or the enjoyment of rights in relation to it or any part of it or otherwise derived from the exploitation of the Property 

	Proceeds Account
	means the account into which the Proceeds will be paid by the University;

	Property
	the freehold property known as [details] [as registered at HM Land Registry under title number [title number]] shown [edged OR  coloured OR hatched] [colour] on the plan annexed to this Agreement at Schedule [    ];

	Security Documents
	[TBD]

	Stop Notice Event
	[TBD the circumstances at which the Funder would be entitled to withhold payment to the University for example, insolvency of the building contractor]

	University Return 
	[TBC]

	Works
	the works to be carried out on behalf of the University on the Property briefly comprising [description] and more particularly shown or described in the Drawings;


2 Building Contract and Appointments

The Funder is to provide the Investment to the University in order to complete the Development.
3 Conditions precedent
The Funder shall not be obliged to make the Investment available to the University unless the Funder has received the documents and information listed in Annex 1 of this Schedule 3.
4 Drawdown

The University may utilise the Investment by delivery to the Funder of a duly completed Drawdown Request not later than [2] Business Days prior to the proposed Drawdown Date.  The Funder shall pay the relevant amount of the Investment into the General Account for use by the University to make payments in connection with the Development. 
5 Returns 

5.1 From Practical Completion/Date of [x]% Occupancy, the Funder shall be entitled to:
5.1.1 the Fixed Return; and

5.1.2 the Adjusted Return.

5.2 The Fixed Return shall be calculated as follows:

[TBD]
5.3 The Adjusted Return shall be calculated as follows:

[TBD]
5.4 The University shall be entitled to the University Return, calculated as follows:

[TBD]
5.5 Each of the Fixed Return, the Adjusted Return and the University Return shall be payable in accordance with paragraph [   ] of this Schedule 3. 
6 Prepayment and Cancellation

Voluntary Prepayment and Cancellation
6.1 The University may repay the Investment, if the following conditions are satisfied:

[TBD]
Mandatory Prepayment – Proceeds
6.2 The University shall procure that unless otherwise agreed in writing by the Parties, all Proceeds are paid in the following priority: [TBD]
6.2.1 the Funder in or towards payment of the Fixed Return;

6.2.2 to the University for the University Return;

6.2.3 to the Funder for the Adjusted Return;

6.2.4 thereafter pro rata between the Parties. 

7 Tax Provisions

[TBD for example, Value Added Tax]
8 Indemnities

8.1 The Funder shall, within 3 Business Days of demand, indemnify the University against any cost, loss or liability incurred by or on behalf of the University as a result of the Funder’s failure to pay any amount due under this Agreement on its due date.
8.2 The University may indemnify itself out of the Proceeds in respect of, and pay and retain, all sums necessary to give effect to the indemnity in this clause. 

9 Information

Delivery of financial statements
9.1 The University shall deliver or procure that there is delivered to the Funder (on the last business day of each month): [TBD the level of information to be provided to the Funder];
9.2 The Funder shall deliver to the University (on a monthly basis) [a balance sheet, profit and loss account and one month rolling cashflow forecast].
Development Information
[TBD the information to be provided and whether this will be inserted into this schedule].
10 Financial Covenants

10.1 Loan to Value – [Will the Funder only contribute a percentage of (1) the value of the Property and (2) the Development Costs]
Consider two covenants:
(1) Investment to Property Value and 
(2) Investment to Development Costs
10.2 Unit Occupancy Covenants
[TBD]
11 Accounts
11.1 [TBD] assume there will be a joint bank account into which Proceeds are paid.
12 Proceeds

12.1 The University will ensure:

12.1.1 all Proceeds are paid into the Proceeds Account;

12.1.2 [TBD how often will a reconciliation take place and payments be made to the Investor/University for their relevant returns?],
in each case for application in accordance with the provisions of paragraph [  ] of this Schedule 3.
13 General Account

13.1 The University has signing rights in relation to the General Account.

13.2 The Funder will pay the Investment, on each Drawdown Date, into the General Account.

13.3 The University may withdraw any amount from the General Account for any purpose in connection with the Development.

14 Stop Notice Events 

14.1 At any time when a Stop Notice Event is continuing [TBD what controls the Funder would require on the occurrence of a Stop Notice Event.
14.2 In the event of a Stop Notice Event [TBD as these will link into the development agreement schedule].
15 Security

15.1 The obligations of the University to the Funder under this Agreement shall be secured by the Security Documents.

15.2 The Funder shall be entitled to retain the Security Documents for a period [TBD]:
16 Cost Overruns

[TBD whether these will be dealt with in this schedule or in schedule 4]. 
Annex 1 of Schedule 3
Conditions precedent
TBC Valuation and Survey/Property Due Diligence/Security
Annex 2 of Schedule 3
TBC Form of Drawdown Request
SCHEDULE 4
DEVELOPMENT OBLIGATIONS


17 Interpretation

17.1 In this Schedule 4, the following definitions (in addition to the definitions prescribed in the Agreement) apply:
	Appointments

	the deeds of appointment [to be] entered into between the University and each member of the Professional Team;

	Architect

	[name] or any other person that the University and/or Building Contractor from time to time appoints as architect in accordance with paragraph 1 of this Schedule 4;

	Building

	the buildings and structures to be constructed in the course of the Works;

	Building Contract
	the contract [to be] entered into between the University and the Building Contractor in the form of JCT Design & Build Contract, 2016 Edition, a copy of which set out in Annex 1 of this Schedule 4 for design and construction of the Works;

	Building Contractor
	[name] or any other person that the University appoints in accordance with paragraph 2 of this Schedule 4;

	CDM Regulations
	the Construction (Design and Management) Regulations 2015, SI 2015/51;

	Certificate of Practical Completion
	a Practical Completion Statement or (where the Works are divided into Sections under the Building Contract), the Section Completion Statement in relation to the final Section, issued by the Employer or the Contract Administrator under the Building Contract to the effect that Practical Completion of the Works has been achieved and the Contractor has complied sufficiently with clauses 2.37 and 3.16 of the Building Contract;

	Collateral Warranties
	deeds in the forms set out in Annex 2 of this Schedule to be entered into by the Building Contractor, the members of the Professional Team and the Warranting Sub-contractors (subject only to any amendments that do not materially attenuate the liability of the warrantor) and are first approved by the Funder, and Collateral Warranty has a corresponding meaning;

	Contract Administrator
	[name] or any other person that the University from time to time appoints as employer’s agent under the Building Contract and notifies to the Funder in writing;

	Date of Practical Completion
	the date on which the Certificate of Practical Completion is issued;

	Defect
	any defect in the Works attributable to them having been carried out otherwise than in accordance with the provisions of Schedule 7 and the Building Contract;

	Defects Liability Period
	the period of 12 months immediately following the Date of Practical Completion;

	Development
	the development of the Property by the carrying out of the Works;

	Development Period
	the period from and including the date of this Agreement until the Date of Practical Completion;

	Drawings
	the detailed design plans, drawings, specifications and other documents or information set out in Annex 3 of this Schedule as from time to time varied by agreement between the parties in accordance with the provisions of this Agreement;

	Funder’s Rights
	means the step-in rights in favour of the Funder set out in the Building Contract, relevant Appointment or Collateral Warranty;

	Funder’s Surveyor
	[details] or any other person, firm or company that the Funder appoints to be its surveyor for the purposes of this Agreement and notifies in writing to the University;

	Insured Risks
	fire, explosion, lightning, earthquake, flood, storm, bursting or overflowing of water tanks, pipes, or other water or heating apparatus, impact by aircraft (other than hostile aircraft) and aerial devices and things dropped from them, impact by vehicles, riot, civil commotion and malicious damage (but subject in each case to such exclusions, excesses and limitations as may be imposed by the insurers) and such other risks as the Funder may from time to time reasonably determine

	Legislation
	all legislation in force in the United Kingdom at any time during the Term, including:
(a)
Acts of Parliament;
(b)
orders, regulations, consents, licences, notices and bye laws made or granted:
(i)
under any Act of Parliament;
(ii)
by a local authority or by a court of competent jurisdiction
(c)
any approved codes of practice issued by a statutory body;

	Necessary Consents
	all permissions, consents, licences, certificates, authorisations and other approvals which may be required from any local or other authority or body or person or any fire officer for the construction of the Works;

	Notice of Making Good Defects
	a notice issued by the Contract Administrator to confirm that any Defects notified to the Building Contractor pursuant to paragraph 14 of this Schedule 4 have been made good;

	[Parent Company Guarantee
	
a parent company guarantee entered into between the University and the Building Contractor’s [ultimate] parent company in a form approved by the Funder, acting reasonably;

	[Performance Bond
	
a performance bond entered into between the University, the Building Contractor and a surety for a minimum value of 10% of the contract sum under the Building Contract in a form approved by the Funder (acting reasonably);]

	Planning Obligation
	an agreement with the Local Planning Authority or other authority (whether or not under section 106 of the Town and Country Planning Act 1990) regulating the use or development of the Property or providing for contributions towards infrastructure, educational provision or other social amenity or benefit;

	Practical Completion
	has the same meaning as “practical completion” in the Building Contract;

	Professional Team
	the Architect, the Quantity Surveyor, the Contract Administrator, the Structural Engineer, the Services Engineer [other consultants] and any other professional consultants appointed by the University or the Building Contractor in connection with the Development;

	Property
	the freehold property known as [details] [as registered at HM Land Registry under title number [title number]] shown [edged OR  coloured OR hatched] [colour] on the plan annexed to this Schedule at Annex 4;

	Quantity Surveyor
	[name] or any other person that the University from time to time appoints as quantity surveyor and notifies to the Funder in writing;

	Services
	pipes, wires, troughs, cables, drains, channels, flues, conduits, ducts, watercourses, gutters, culverts, soakaways and other transmission media and installations and all fixings, louvres, cowls, covers and grilles and other ancillary apparatus, sewers and other conducting media for the transmission of water, gas, electricity, storm and foul drainage, telephone and other telecommunications (analogue, digital, laser or otherwise) electrical and radio impulses and signalling which are set out in the Drawings and intended to be in or pass through, over or under the Property;

	Services Engineer
	[details] or any other person that the University and/or Building Contractor from time to time appoints as services engineer in accordance with paragraph 1 of this Schedule 14;

	Statutory Agreement
	a Planning Obligation or a statutory obligation necessary to carry out the Development including an obligation under sections 38 or 278 of the Highways Act 1980 or section 104 of the Water Industry Act 1991;

	Statutory Requirements
	requirements deriving from any Legislation or lawfully imposed by any local authority or of any statutory undertaker having jurisdiction with regard to the Works;

	Structural Engineer
	[details] or any other person that the University and/or Building Contractor from time to time appoints as structural engineer in accordance with paragraph 1 of this Schedule 14;

	Sub-contracts
	the contracts entered into or to be entered into between the Building Contractor and the Warranting Sub-contractors;

	Target Date
	the later of [date] and any date specified in accordance with the provisions of paragraph 3 of this Schedule;

	Warranting Sub-contractors
	any sub-contractors with a material design responsibility for any part of the Works;

	Working Day 
	any day other than Saturday, Sunday and any bank or public holiday;

	Works
	the works to be carried out on behalf of the University on the Property briefly comprising [description] and more particularly shown or described in the Drawings;


1 Building Contract and Appointments

1.1 The Building Contract and each Appointment must provide that the relevant member of the Professional Team or the Building Contractor (as appropriate) must enter into a Collateral Warranty in favour of the Funder.

1.2 The University must comply with its obligations under the Building Contract and the Appointments and must use reasonable endeavours to:

1.2.1 enforce the terms of the Building Contract and the Appointments; and

1.2.2 secure the observance and performance by the Building Contractor and the Professional Team of the provisions on their respective parts to be observed and performed.

1.3 The University may not without obtaining the prior written consent of the Funder not to be unreasonably withheld or delayed:

1.3.1 waive, vary or amend any provision of the Building Contract or Appointments;

1.3.2 discharge or settle any action to secure the compliance of the Building Contract or Appointments;

1.3.3 take any action to terminate the Building Contract or any Appointment; or

1.3.4 agree to an assignment of the benefit of the Building Contract by the Building Contractor and/or an assignment of the benefit of the relevant Appointment by a member of the Professional Team.

1.4 The University must procure that the duly executed and completed Collateral Warranties to be given by the Building Contractor, the Professional Team and the Warranting Sub-contractors in favour of the Funder are unconditionally delivered to the Funder within [twenty] Working Days of the date on which each of the Building Contract, the Appointments and the Sub-contracts are completed and the University must at the same time provide the Funder with a certified copy of the Building Contract, the relevant Appointment or Sub-contract (as the case may be).

1.5 If the University terminates the Building Contract or any Appointment (having obtained the Funder’s consent pursuant to paragraph 2.2.3):
1.5.1 the University must, as soon as reasonably practicable, appoint or employ or procure the appointment of a substitute (as appropriate) to be approved by the Funder (acting reasonably), provided that on that appointment the University has procured that the substitute enters into a Collateral Warranty with the Funder; and

1.5.2 the terms of any replacement building contract or appointment (as the case may be) are also approved by the Funder, which approval is at the discretion of the Funder where the relevant document imposes lesser obligations upon the building contractor or professional or sub-contractor than are imposed by the Building Contract or relevant Appointment or Sub-contract.

2 Drawings

2.1 The University must not make any variation to the Drawings without the approval of the Funder (such approval not to be unreasonably withheld) except as permitted under paragraph 3.2 of this Schedule.
2.2 The University may make variations to the Drawings without the Funder's approval if (when considered alone or in combination with any variation previously made):

2.2.1 the variations do not affect the size, layout, appearance, cost or value of the Works;

2.2.2 the variations are insubstantial or immaterial and of routine nature; 

2.2.3 the variations are required by the terms of any Necessary Consent; or

2.2.4 in the case of variations involving the substitution of materials, the materials substituted are of equivalent or superior suitability and quality but of no greater cost.

2.3 Where the University makes a variation to the Drawings pursuant to paragraph 2.2 of this Schedule, the University must promptly supply to the Funder details of the variations, including two copies of any amended or new Drawing.
3 Commencement and completion

3.1 The University must use reasonable endeavours substantially to commence the Works within [20] Working Days of [the date of this Agreement OR [
date]].
3.2 The University must give to the Funder and the Funder's Surveyor [five] Working Days' prior notice of the date upon which it is intended to commence the Works and procure that the Funder and the Funder's Surveyor are kept informed of the progress of the Works and of any delays and give to the Funder and the Funder's Surveyor full details in writing of the causes of any delay.
3.3 The University must use reasonable endeavours to procure that the Works are completed by the Target Date.

4 Extensions of time

If on one or more occasions the carrying out of the Works is delayed in consequence of any of the circumstances mentioned in clauses 2.25 and 2.26 of the Building Contract (but excluding any circumstance attributable to the default of the University), then on each occasion the University shall be allowed an extension of time for carrying out the Works to be determined in accordance with paragraph 6 of this Schedule and the Target Date shall be postponed accordingly.
5 The Period of Extension

The period of the extension of time under paragraph 5 of this Schedule must be the same as that given by the Contract Administrator to the Building Contractor pursuant to clause 2.25 of the Building Contract in respect of the delay in question.
6 Carrying out the Works

6.1 The University must procure that 
the Works are carried out and completed:
6.1.1 in a good and workmanlike manner and, to the extent that the University procures the design of the Works, using all the reasonable skill, care and diligence to be expected of a properly qualified and competent architect or other appropriate designer who is experienced in preparing design work of a similar scope, nature, complexity and size to the Works;

6.1.2 using the materials specified in the Building Contract and Drawings (with any variations that are approved by the Funder in accordance with the provisions of this Agreement) and, where none are specified, using good quality and suitable materials;

6.1.3 without using any materials or substances that are not in accordance with relevant British or European codes of practice or generally known within the construction industry to be dangerous or hazardous to health and safety or deleterious to the integrity or durability of the Works (or any part(s) of them) in the particular circumstances in which they are used or which are otherwise not in accordance with legal and regulatory requirements and/or the guidelines contained in the edition of the publication ‘Good Practice in the Selection of Construction Materials’ published by The British Council for Offices current today;

6.1.4 in such a manner that the rights of owners or occupiers of any adjoining or neighbouring property are not infringed;

6.1.5 without infringement of any rights, reservations, covenants, restrictions or stipulations binding upon or affecting the Property;

6.1.6 in accordance with the Building Contract and the Drawings;

6.1.7 in compliance with the Necessary Consents;

6.1.8 in compliance with all Statutory Requirements;

6.1.9 in accordance with all relevant British Standards Institution Standards and Codes of Practice; and

6.1.10 in compliance with the Statutory Agreements.

6.2 The University must, in carrying out the Works, take all reasonably practicable and necessary precautions to avoid nuisance, annoyance, inconvenience, injury, loss or danger to or interference with the public or any owners or occupiers of adjoining or neighbouring property or any other persons.

6.3 The University must not permit or suffer use of the Property for any illegal purpose or for any purpose other than the Development.

6.4 The University must not permit or allow any encroachment or easement to be made or acquired in or against the Property during the carrying out of the Works and must notify the Funder immediately on becoming aware of any encroachment or easement being made or attempted.

7 Services

The University must:
7.1 take any steps that are necessary to divert all Services in, under or above the Property or any adjoining or neighbouring property which need to be diverted as a result of the Works;

7.2 install all Services to the Property that are required as part of the Works and ensure that they connect directly to the mains without crossing land not within the Property unless appropriate legal easements (approved by the Funder) are obtained; and

7.3 serve any notices and enter into any arrangements (approved by the Funder) with statutory undertakers or other companies that may be necessary for the installation of the Services.

8 Site Meetings

8.1 Following the appointment of the Building Contractor, the University must procure that site meetings are held at least [once a month].
8.2 The University must give the Funder at least [five] Working Days’ prior written notice of each site meeting and the Funder and its surveyors or advisers are entitled to attend and participate in those meetings.
9 Inspection by the Funder

9.1 The Funder and its advisers may inspect the Works at all reasonable times during the Development Period on giving The University not less than [five] Working Days’ prior written notice.

9.2 The Funder must comply with all the reasonable requirements of the University in relation to any inspection (including those relating to health and safety) and must not impede the progress of the Works or purport to issue any directions to the Building Contractor or other parties involved in carrying out the Works.

10 CDM Regulations

10.1 If and to the extent the CDM Regulations apply to the Works The University:

10.1.1 must comply with the CDM Regulations in relation to the Works and the Property;

10.1.2 must carry out the role of ‘Client’ pursuant to the CDM Regulations and, if required under the CDM Regulations, must notify the Health and Safety Executive of the Development;

10.1.3 must provide to the Funder (on Practical Completion of the Works) a full and accurate copy of any health and safety file relating to the Works (whether as required by the CDM Regulations or otherwise) together with a copyright licence permitting the Funder to use and to disclose that health and safety file to any person with an interest in or right to occupy the Property or any part of it.

11 Insurance

11.1 The University must insure the Works, and all goods and materials on the Property that are intended to form part of the Works, during the Development Period in their full reinstatement or (as appropriate) replacement cost (together with the matters set out in paragraph 11.2 of this Schedule 14) against damage by the Insured Risks with an insurer, and on such terms, as are approved by the Funder (such approval not to be unreasonably withheld).
11.2 The sum insured must include:

11.2.1 professional fees;

11.2.2 the cost of demolition, shoring up and site clearance works; and

11.2.3 VAT.

11.3 The University must place the insurance as a composite policy in the joint names of the Building Contractor, the University and the Funder.

11.4 If the Works are destroyed or damaged by an Insured Risk, the University must apply the proceeds of the insurance to making good the damage (the University making good any shortfall attributable to the University's default out of The University's own money).

11.5 The University must on demand (but not more than once in any six-month period of the Development Period) give the Funder a copy of the current insurance policy.

11.6 The University must procure that the Building Contractor takes out and maintains adequate public liability and employer’s liability insurance for the duration of the Development Period.

11.7 [The risk of damage to or loss or destruction of the Works only passes to the University on the Date of Practical Completion, and the University from that date must insure the Property in accordance with the provisions of the Agreement.

11.8 The University must not permit any variation of insurance cover without the Funder's prior approval and must immediately notify the Funder of any endorsements or other amendments or proposed variations to the relevant policies or notification or correspondence received from the insurers.

12 Practical Completion

12.1 The University must ensure that the Contract Administrator does not issue a Certificate of Practical Completion without previously giving to the Funder’s Surveyor not less than [five] Working Days' notice that they propose to carry out an inspection on a date specified in the notice with a view to issuing the Certificate of Practical Completion.
12.2 If the inspection does not take place or if, following the inspection, the Certificate of Practical Completion is not issued, the University must ensure that the Certificate of Practical Completion is not subsequently issued unless notice has again been given to the Funder’s Surveyor in accordance with paragraph 12.1 of this Schedule 14, and this procedure must be repeated as often as necessary until the Certificate of Practical Completion is issued.
12.3 The Contract Administrator may not issue a Certificate of Practical Completion until a period of [five] Working Days has elapsed from the date of the relevant inspection by the Contract Administrator, as notified to the Funder’s Surveyor pursuant to paragraph 12.1 of this Schedule 14.
12.4 The Funder’s Surveyor may attend every inspection, and the University must ensure that the Contract Administrator has regard to any written representations made by the Funder’s Surveyor within [two] Working Days after the date of the inspection concerning the issue of the Certificate of Practical Completion.
12.5 The issue or non-issue of the Certificate of Practical Completion is in the sole professional discretion of the Contract Administrator.

12.6 The University must ensure that a copy of the Certificate of Practical Completion issued by the Contract Administrator is supplied to the Funder and the Funder’s Surveyor promptly following the Date of Practical Completion, together with a copy of any list of snagging items to be completed.

13 Defects liability

13.1 The University must, during the Defects Liability Period, inspect the Property as often as is reasonably necessary in order to identify any Defects in accordance with the defects liability provisions of the Building Contract, and the Funder must permit the University and its advisers to access the Property for that purpose at appropriate times and on reasonable notice.

13.2 Prior to the expiry of the Defects Liability Period, the University must prepare a schedule of Defects and deliver it to the Funder in time for the Funder to consider it, liaise with its advisers and notify any additions or amendments to The University.

13.3 The University must serve the consolidated schedule of Defects on the Building Contractor in accordance with the provisions of the Building Contract and require the Building Contractor to make good the Defects and the University must at its own cost make good any Defects not remedied by the Building Contractor.

13.4 Notwithstanding the remainder of this paragraph 13, the Funder may (acting reasonably) issue a notice to the University at any time during the Defects Liability Period requiring the University to make good any Defect and the University must arrange for the Defect to be made good within [five] Working Days.
14 Notice of Making Good Defects

14.1 The University must ensure that the Contract Administrator does not issue a Notice of Making Good Defects without previously giving to the Funder’s Surveyor not less than [five] Working Days' notice that they propose to carry out an inspection on a date specified in the notice with a view to issuing the Notice of Making Good Defects.
14.2 If the inspection does not take place or if, following the inspection, the Notice of Making Good Defects is not issued, the University must ensure that the Notice of Making Good Defects is not subsequently issued unless notice has again been given to the Funder’s Surveyor in accordance with paragraph 14.1 of this Schedule 14, and this procedure must be repeated as often as necessary until the Notice of Making Good Defects is issued.
14.3 The Contract Administrator may not issue a Notice of Making Good Defects until a period of [five] Working Days has elapsed from the date of the relevant inspection by the Contract Administrator, as notified to the Funder’s Surveyor pursuant to paragraph 14.1 of this Schedule 14.
14.4 The Funder’s Surveyor may attend every inspection, and the University must ensure that the Contract Administrator has regard to any written representations made by the Funder’s Surveyor within [two] Working Days after the date of the inspection concerning the issue of the Notice of Making Good Defects.
14.5 The issue or non-issue of the Notice of Making Good Defects is in the sole professional discretion of the Contract Administrator.

14.6 The University must ensure that a copy of the Notice of Making Good Defects issued by the Contract Administrator is supplied to the Funder and the Funder’s Surveyor. 

1 Annex 1 of schedule 4 - Building Contract

[To be inserted]
2 Annex 2 of schedule 4 - Forms of Collateral Warranty

Part 1  Form of Building Contractor Collateral Warranty to Funder

[To be inserted]
Part 2  Form of Professional Team Collateral Warranty to Funder

[To be inserted]
Part 3  Form of Sub-Contractor Collateral Warranty to Funder

[To be inserted]
3 Annex 3 of schedule 4 - Drawings

[To be inserted]
4 Annex 4 to schedule 4 - Property Plan

[To be inserted]

SCHEDULE 5
INCOME GENERATION

SCHEDULE 6
UNIVERSITY RESPONSIBILITIES
SCHEDULE 7
GOVERNANCE 
1 DEFINITIONS

1.1 In this Schedule, the following definitions shall apply:

	“Project Board” or “Board”
	the body described in paragraph 3

	“Project Managers”
	the individuals appointed as such by the University and the Funder in accordance with paragraph 2;


2 MANAGEMENT OF THE PROJECT

2.1 The Funder and the University shall each appoint a project manager for the purposes of this Agreement through whom the Project shall be managed at a day-to-day. 

2.2 Both Parties shall ensure that appropriate resource is made available on a regular basis such that the aims, objectives and specific provisions of this Agreement can be fully realised. 

3 PROJECT BOARD

3.1 The Project Board shall be established by the Parties for the purposes of this Agreement on which both the Funder and the University shall be represented.

3.2 In relation to the Project Board, the:

(a) University Board Members;

(b) Funder Board Members;

(c) frequency that the Board shall meet (unless otherwise agreed between the Parties);

(d) location of the Board's meetings; and

(e) planned start date by which the Board shall be established,

shall be as set out in Annex 1.
3.3 In the event that either Party wishes to replace any of its appointed Board Members, that Party shall notify the other in writing of the proposed change for agreement by the other Party (such agreement not to be unreasonably withheld or delayed).  Notwithstanding the foregoing it is intended that each University Board Member has at all times a counterpart Funder Board Member of equivalent seniority and expertise.

Board meetings
3.4 Each Party shall ensure that its Board Members shall make all reasonable efforts to attend Board meetings at which that Board Member's attendance is required.  If any Board Member is not able to attend a Board meeting, that person shall use all reasonable endeavours to ensure that:

(a) a delegate attends the relevant Board meeting in his/her place who (wherever possible) is properly briefed and prepared; and

(b) that he/she is debriefed by such delegate after the Board Meeting.

3.5 A chairperson shall be appointed by the University for each Board as identified in Annex 1.  The chairperson shall be responsible for:
(a) scheduling Board meetings;

(b) setting the agenda for Board meetings and circulating to all attendees in advance of such meeting;

(c) chairing the Board meetings;

(d) monitoring the progress of any follow up tasks and activities agreed to be carried out following Board meetings;

(e) ensuring that minutes for Board meetings are recorded and disseminated electronically to the appropriate persons and to all Board meeting participants within seven Working Days after the Board meeting; and

(f) facilitating the process or procedure by which any decision agreed at any Board meeting is given effect in the appropriate manner.

3.6 Board meetings shall be quorate as long as at least two representatives from each Party are present.

3.7 The Parties shall ensure, as far as reasonably practicable, that all Boards shall as soon as reasonably practicable resolve the issues and achieve the objectives placed before them.  Each Party shall endeavour to ensure that Board Members are empowered to make relevant decisions or have access to empowered individuals for decisions to be made to achieve this.

4 ROLE OF THE PROJECT BOARD

4.1 The Project Board shall:

(a) provide senior level guidance, leadership and strategy for the overall delivery of the Project;

(b) be the point of escalation from the Project Managers; and

(c) ensure that this Agreement is operated throughout the Term in a manner which optimises the value for money and operational benefit derived by the University and the commercial benefit derived by the Funder.

5 ANNUAL REVIEW

5.1 An annual review meeting shall be held throughout the Term on a date to be agreed between the Parties.

5.2 The meetings shall be attended by the [insert role] of the Funder and the [insert role] of the University and any other persons considered by the University necessary for the review.
ANNEX 1: REPRESENTATION AND STRUCTURE OF THE PROJECT BOARD
	University Members 
	[                    ] [Chairperson]

	Funder Members 
	

	Start Date for meetings
	

	Frequency of meetings
	

	Location of meetings
	


SCHEDULE 8
PROCESSING PERSONAL DATA
1.1 This Schedule shall be completed by the Controller, who may take account of the view of the Processor, however the final decision as to the content of this Schedule shall be with the University at its absolute discretion.

1.2 The contact details of the University’s Data Protection Officer are: [Insert Contact details]
1.3 The contact details of the Funder’s Data Protection Officer are: [Insert Contact details]
1.4 The Processor shall comply with any further written instructions with respect to processing by the Controller.

1.5 Any such further instructions shall be incorporated into this Schedule.

	Description
	Details

	Identity of Controller for each Category of Personal Data
	The University is Controller and the Funder is Processor
The Parties acknowledge that in accordance with Clause 17 and for the purposes of the Data Protection Legislation, the University is the Controller and the Funder is the Processor of the following Personal Data:
· [Insert the scope of Personal Data for which the purposes and means of the processing by the Funder is determined by the University]

	Duration of the processing
	[Clearly set out the duration of the processing including dates]

	Nature and purposes of the processing
	[Please be as specific as possible, but make sure that you cover all intended purposes. 
The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc.
The purpose might include: employment processing, statutory obligation, recruitment assessment etc]

	Type of Personal Data
	[Examples here include: name, address, date of birth, NI number, telephone number, pay, images, biometric data etc]

	Categories of Data Subject
	[Examples include: Staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers, patients, students / pupils, members of the public, users of a particular website etc]

	Plan for return and destruction of the data once the processing is complete
UNLESS requirement under law to preserve that type of data
	[Describe how long the data will be retained for, how it be returned or destroyed]

	Locations at which the Funder and/or its Sub-contractors process Personal Data under this Agreement
	[Clearly identify each location]

	Protective Measures that the Funder and, where applicable, its Sub-contractors have implemented to protect Personal Data processed under this Agreement against a breach of security (insofar as that breach of security relates to data) or a Personal Data Breach
	[Please be as specific as possible]


SCHEDULE 9

INSURANCE
1 OBLIGATION TO MAINTAIN INSURANCES

1.1 The University shall for the periods specified in this Schedule take out and maintain, or procure the taking out and maintenance of the insurances as set out in Annex 1 and any other insurances as may be required by applicable Law (together the “Insurances”).  
1.2 The University shall ensure that each of the Insurances is effective no later than the date on which the relevant risk commences.
2 FAILURE TO INSURE

2.1 The University shall not take any action or fail to take any action or (insofar as is reasonably within its power) permit anything to occur in relation to it which would entitle any insurer to refuse to pay any claim under any of the Insurances.

2.2 Where the University has failed to purchase any of the Insurances or maintain any of the Insurances in full force and effect, the Funder may elect (but shall not be obliged) following written notice to the University to purchase the relevant Insurances, and the Funder shall be entitled to recover the reasonable premium and other reasonable costs incurred in connection therewith as a debt due from the University.

3 EVIDENCE OF INSURANCES

3.1 The University shall upon the Effective Date and within 15 Working Days after the renewal or replacement of each of the Insurances, provide evidence that the Insurances are in force and effect and meet in full the requirements of this Schedule.  Receipt of such evidence by the Funder shall not in itself constitute acceptance by the Funder or relieve the University of any of its liabilities and obligations under this Schedule.

4 CANCELLATION

4.1 Subject to paragraph 4.2, the University shall notify the Funder in writing at least 5 Working Days prior to the cancellation, suspension, termination or non-renewal of any of the Insurances.
4.2 Without prejudice to the University’s obligations under paragraph 3, paragraph 4.1 shall not apply where the termination of any Insurances occurs purely as a result of a change of insurer in respect of any of the Insurances required to be taken out and maintained in accordance with this Schedule.
5 INSURANCE CLAIMS AND PREMIUMS 

5.1 The University shall promptly notify to insurers any matter arising from, or in relation to, this Agreement for which it may be entitled to claim under any of the Insurances.  

5.2 The University shall maintain a register of all claims under the Insurances in connection with this Agreement and shall allow the Funder to review such register at any time. 

5.3 Where any Insurance requires payment of a premium, the University  shall be liable for and shall promptly pay such premium.

ANNEX 1: REQUIRED INSURANCES
PART A: THE WORKS
The provisions of paragraph [11] of Schedule 4 shall apply. 
PART B: PROPERTY INSURANCE 
[DETAILS TO BE SET OUT FOR INSURANCE OF THE STUDENT ACCOMMODATION ]

SCHEDULE 10
FUNDER BUY-OUT

SCHEDULE 11
PAYMENTS ON TERMINATION 
SCHEDULE 12
DISPUTE RESOLUTION PROCEDURE
1 DEFINITIONS

1.1 In this Schedule, the following definitions shall apply:

	“CEDR”
	the Centre for Effective Dispute Resolution of International Dispute Resolution Centre 1 Patternoster Lane, St Paul’s, London, EC4M 7BQ;

	“Counter Notice”
	has the meaning given in paragraph 7.2;

	“Expert”
	in relation to a Dispute, a person appointed in accordance with paragraph 6.2 to act as an expert in relation to that Dispute;

	“Expert Determination”
	determination by an Expert in accordance with paragraph 6;

	“Mediation Notice”
	has the meaning given in paragraph 4.2;

	“Mediator”
	the independent third party appointed in accordance with paragraph 5.2 to mediate a Dispute;


2 DISPUTE NOTICES

2.1 If a Dispute arises then:

(a) the University Representative and the Funder Representative shall attempt in good faith to resolve the Dispute; and

(b) if such attempts are not successful within a reasonable period, not being longer than 20 Working Days, either Party may issue to the other a Dispute Notice.

2.2 A Dispute Notice shall set out:

2.2.1 the material particulars of the Dispute;

2.2.2 the reasons why the Party serving the Dispute Notice believes that the Dispute has arisen; and

2.2.3 if the Party serving the Dispute Notice believes that the Dispute should be dealt with under the Expedited Dispute Timetable, the reason why.

2.3 Subject to paragraphs 2.5 and 3.2, following the issue of a Dispute Notice the Parties shall seek to resolve the Dispute:
(a) first by commercial negotiation (as prescribed in paragraph 4);
(b) then, if either Party serves a Mediation Notice, by mediation (as prescribed in paragraph 5); and 
(c) lastly by recourse to arbitration (as prescribed in paragraph 7) or litigation (in accordance with Clause 33 (Governing Law and Jurisdiction)).
2.4 Specific issues shall be referred to Expert Determination (as prescribed in paragraph 6) where specified under the provisions of this Agreement and may also be referred to Expert Determination where otherwise appropriate as specified in paragraph 6.1.
2.5 Unless agreed otherwise in writing, the Parties shall continue to comply with their respective obligations under this Agreement regardless of the nature of the Dispute and notwithstanding any issue of a Dispute Notice or proceedings under paragraph 8 (Urgent Relief).
3 EXPEDITED DISPUTE TIMETABLE

3.1 In exceptional circumstances where the use of the times in this Schedule would be unreasonable, including (by way of example) where one Party would be materially disadvantaged by a delay in resolving the Dispute, the Parties may agree to use the Expedited Dispute Timetable.  If the Parties are unable to reach agreement on whether to use the Expedited Dispute Timetable within 5 Working Days of the issue of a Dispute Notice, the use of the Expedited Dispute Timetable shall be at the sole discretion of the University.

3.2 If the Expedited Dispute Timetable is to be used pursuant to the provisions of paragraph 3.1 or is otherwise specified under the provisions of this Agreement, then the following periods of time shall apply in lieu of the time periods specified in the applicable paragraphs:
(a) in paragraph 4.2(c), 10 Working Days;
(b) in paragraph 5.2, 10 Working Days;
(c) in paragraph 6.2, 5 Working Days; and
(d) in paragraph 7.2, 10 Working Days.
3.3 If at any point it becomes clear that an applicable deadline cannot be met or has passed, the Parties may (but shall be under no obligation to) agree in writing to extend the deadline.  If the Parties fail to agree within 2 Working Days after the deadline has passed, the University may set a revised deadline provided that it is no less than 5 Working Days before the end of the period of time specified in the applicable paragraphs (or 2 Working Days in the case of paragraph 6.2). Any agreed extension shall have the effect of delaying the start of the subsequent stages by the period agreed in the extension. If the University fails to set such a revised deadline then the use of the Expedited Dispute Timetable shall cease and the normal time periods shall apply from that point onwards.
4 COMMERCIAL NEGOTIATION

4.1 Following the service of a Dispute Notice, then the University and the Funder shall make reasonable endeavours to resolve the Dispute as soon as possible by commercial negotiation between the University’s [insert role] and the Funder’s [insert role]. 
4.2 If: 

(a) either Party is of the reasonable opinion that the resolution of a Dispute by commercial negotiation, or the continuance of commercial negotiation, will not result in an appropriate solution; 

(b) the Parties have already held discussions of a nature and intent (or otherwise were conducted in the spirit) that would equate to the conduct of commercial negotiation in accordance with this paragraph 4; or
(c) the Parties have not settled the Dispute in accordance with paragraph 4.1 within 30 Working Days of service of the Dispute Notice, 
either Party may serve a written notice to proceed to mediation in accordance with paragraph 5 (a “Mediation Notice”).
5 MEDIATION

5.1 If a Mediation Notice is served, the Parties shall attempt to resolve the dispute in accordance with the version of CEDR's Model Mediation Procedure which is current at the time the Mediation Notice is served (or such other version as the Parties may agree). 

5.2 If the Parties are unable to agree on the joint appointment of an independent person to mediate the Dispute within 20 Working Days from (and including) the service of a Mediation Notice then either Party may apply to CEDR to nominate such a person.

5.3 If the Parties are unable to reach a settlement in the negotiations at the mediation, and only if both Parties so request and the Mediator agrees, the Mediator shall produce for the Parties a non-binding recommendation on terms of settlement. This shall not attempt to anticipate what a court might order but shall set out what the Mediator suggests are appropriate settlement terms in all of the circumstances.

5.4 Any settlement reached in the mediation shall not be legally binding until it has been reduced to writing and signed by, or on behalf of, the Parties (in accordance with the Change Control Procedure where appropriate). The Mediator shall assist the Parties in recording the outcome of the mediation.

6 EXPERT DETERMINATION

6.1 If a Dispute relates to any technical matter of an accounting or financing nature and the Dispute has not been resolved by commercial negotiation in accordance with paragraph 4 or, if applicable, mediation in accordance with paragraph 5, then either Party may by written notice to the other request (agreement to which request shall not be unreasonably withheld or delayed) that the Dispute be referred to an expert for determination.
6.2 The expert shall be appointed by agreement in writing between the Parties, but in the event of a failure to agree within 10 Working Days of the relevant request made pursuant to paragraph 6.1, or if the person appointed is unable or unwilling to act, the expert shall be appointed on the instructions of the President of the Institute of Chartered Accountants of England and Wales.
6.3 The Expert shall act on the following basis:

(a) he/she shall act as an expert and not as an arbitrator and shall act fairly and impartially;

(b) the Expert's determination shall (in the absence of a material failure to follow the agreed procedures) be final and binding on the Parties;

(c) the Expert shall decide the procedure to be followed in the determination and shall be requested to make his/her determination within 30 Working Days of his appointment or as soon as reasonably practicable thereafter and the Parties shall assist and provide the documentation that the Expert requires for the purpose of the determination;

(d) any amount payable by one Party to another as a result of the Expert's determination shall be due and payable within 20 Working Days of the Expert's determination being notified to the Parties;

(e) the process shall be conducted in private and shall be confidential; and

(f) the Expert shall determine how and by whom the costs of the determination, including his/her fees and expenses, are to be paid.

7 ARBITRATION

7.1 Subject to compliance with its obligations under paragraph 4.1 and to the provisions of paragraph 6, the University may at any time before court proceedings are commenced refer the Dispute to arbitration in accordance with the provisions of paragraph 7.5.
7.2 Before the Funder commences court proceedings or arbitration, it shall serve written notice on the University of its intentions and the University shall have 15 Working Days following receipt of such notice to serve a reply (a “Counter Notice”) on the Funder requiring the Dispute to be referred to and resolved by arbitration in accordance with paragraph 7.5 or be subject to the exclusive jurisdiction of the courts of England and Wales. The Funder shall not commence any court proceedings or arbitration until the expiry of such 15 Working Day period. 
7.3 If the University serves a Counter Notice, then:

(a) if the Counter Notice requires the Dispute to be referred to arbitration, the provisions of paragraph 7.5 shall apply; or
(b) if the Counter Notice requires the Dispute to be subject to the exclusive jurisdiction of the courts of England and Wales, the Dispute shall be so referred to those courts and the Funder shall not commence arbitration proceedings.

7.4 If the University does not serve a Counter Notice within the 15 Working Day period referred to in paragraph 7.2, the Funder may either commence arbitration proceedings in accordance with paragraph 7.5 or commence court proceedings in the Courts of England and Wales which shall (in those circumstances) have exclusive jurisdiction.
7.5 The Parties hereby confirm that if any arbitration proceedings are commenced pursuant to paragraphs 7.1 to 7.4:
(a) the Dispute shall be referred to and finally resolved by arbitration under the Rules of the London Court of International Arbitration (“LCIA”) (subject to paragraphs 7.5(e), (f) and (g)); 
(b) the arbitration shall be administered by the LCIA;

(c) the LCIA procedural rules in force at the date that the Dispute was referred to arbitration shall be applied and are deemed to be incorporated by reference into this Agreement and the decision of the arbitrator shall be binding on the Parties in the absence of any material failure to comply with such rules;

(d) if the Parties fail to agree the appointment of the arbitrator within 10 Working Days from the date on which arbitration proceedings are commenced or if the person appointed is unable or unwilling to act, the arbitrator shall be appointed by the LCIA; 

(e) the chair of the arbitral tribunal shall be British;

(f) the arbitration proceedings shall take place in London and in the English language; and

(g) the seat of the arbitration shall be London. 

8 URGENT RELIEF

8.1 Either Party may at any time take proceedings or seek remedies before any court or tribunal of competent jurisdiction:

(a) for interim or interlocutory remedies in relation to this Agreement; and/or

(b) where compliance with paragraph 2.1 and/or referring the Dispute to mediation may leave insufficient time for that Party to commence proceedings before the expiry of the limitation period. 
SCHEDULE 13
COMMERCIALLY SENSITIVE INFORMATION
1 In this Schedule the Parties have sought to identify the Funder's Confidential Information that is genuinely commercially sensitive and the disclosure of which would be the subject of an exemption under the FOIA and the EIRs.
2 Where possible, the Parties have sought to identify when any relevant Information will cease to fall into the category of Information to which this Schedule applies in the table below (please see the column “Duration of Confidentiality”).

3 Without prejudice to the University’s obligation to disclose Information in accordance with FOIA or Clause 15 (Confidentiality), the University will, in its sole discretion, acting reasonably, seek to apply the relevant exemption set out in the FOIA to the following Information:

Commercially Sensitive Information
	No.
	Date
	Item(s)
	Duration of Confidentiality

	1 
	
	
	

	2 
	
	
	

	3 
	
	
	

	4 
	
	
	

	5 
	
	
	

	6 
	
	
	

	7 
	
	
	



SCHEDULE 14
FINANCIAL DISTRESS 
1 DEFINITIONS

1.1 In this Schedule, the following definitions shall apply:

	“Board”
	means the Funder’s board of directors;

	“Board Confirmation”
	means written confirmation from the Board in accordance with paragraph 8 of this Schedule;

	“Credit Rating Level”
	a credit rating level as specified in Annex 1 of this Schedule;

	“Credit Rating Threshold”
	the minimum Credit Rating Level for the Funder as set out in Annex 2 of this Schedule;

	“Financial Indicators”
	in respect of the Funder, means each of the financial indicators set out at paragraph 5.1 of this Schedule; 

	“Financial Target Thresholds”
	means the target thresholds for each of the Financial Indicators set out at paragraph 5.1 of this Schedule;

	“Rating Agencies”
	the rating agencies listed in Annex 1 of this Schedule.


2 WARRANTIES AND DUTY TO NOTIFY

2.1 The Funder warrants and represents to the University for the benefit of the University that as at the Effective Date:

(a) the long term credit ratings issued for the Funder by each of the Rating Agencies are as set out in Annex 2 of this Schedule; and
(b) the financial position or, as appropriate, the financial performance of the Funder, satisfies the Financial Target Thresholds.

2.2 The Funder shall promptly notify (or shall procure that its auditors promptly notify) the University in writing if there is any downgrade in the credit rating issued by any Rating Agency for the Funder (and in any event within 5 Working Days of the occurrence of the downgrade).

2.3 The Funder shall: 

(a) regularly monitor its credit ratings with the Rating Agencies;

(b) monitor and report on the Financial Indicators against the Financial Target Thresholds at least at the frequency set out in paragraph 5.1 (where specified) and in any event, on a regular basis and no less than once a year within one hundred and twenty (120) days after its Accounting Reference Date; and
(c) promptly notify (or shall procure that its auditors promptly notify) the University in writing following the occurrence of a Financial Distress Event or any fact, circumstance or matter which could cause a Financial Distress Event (and in any event, ensure that such notification is made within 10 Working Days of the date on which the Funder first becomes aware of the Financial Distress Event or the fact, circumstance or matter which could cause a Financial Distress Event).

2.4 For the purposes of determining whether a Financial Distress Event has occurred pursuant to the provisions of paragraph 3.1(a), and for the purposes of determining relief under paragraph 7.1, the credit rating of the Funder shall be deemed to have dropped below the applicable Credit Rating Threshold if:
(a) any of the Rating Agencies have given a Credit Rating Level for the Funder which is below the applicable Credit Rating Threshold; or

(b) a Rating Agency that is specified as holding a Credit Rating for an entity as set out at Annex 2 of this Schedule ceases to hold a Credit Rating for that entity.
2.5 Each report submitted by the Funder pursuant to paragraph 2.3(b) shall:
(a) contain a sufficient level of information to enable the University to verify the calculations that have been made in respect of the Financial Indicators;

(b) include key financial and other supporting information (including any accounts data that has been relied on) as separate annexes;

(c) be based on the audited accounts for the date or period on which the Financial Indicator is based or, where the Financial Indicator is not linked to an accounting period or an accounting reference date, on unaudited management accounts prepared in accordance with their normal timetable; and

(d) include a history of the Financial Indicators reported by the Funder in graph form to enable the University to easily analyse and assess the trends in financial performance.

3 FINANCIAL DISTRESS EVENTS

3.1 The following shall be Financial Distress Events:

(a) the credit rating of the Funder dropping below the applicable Credit Rating Threshold;

(b) the Funder issuing a profits warning to a stock exchange or making any other public announcement, in each case about a material deterioration in its financial position or prospects;

(c) there being a public investigation into improper financial accounting and reporting, suspected fraud or any other impropriety of the Funder; 

(d) the Funder committing a material breach of covenant to its lenders; 

(e) the Funder extends the filing period for filing its accounts with the Registrar of Companies so that the filing period ends more than 9 months after its accounting reference date without an explanation to the University which the University (acting reasonably) considers to be adequate;

(f) the Funder is late to file its annual accounts without a public notification or an explanation to the University which the University, acting reasonably, considers to be adequate;

(g) the directors and/or external auditors of the Funder conclude that a material uncertainty exists in relation to its going concern in the annual report including in a reasonable but plausible downside scenario. This includes, but is not limited to, commentary about liquidity and trading prospects in the reports from directors or external auditors;

(h) any of the following:

(i) the Funder makes a public announcement which contains adverse commentary with regards to its liquidity and trading and trading prospects, such as but not limited to, a profit warning or ability to trade as a going concern;

(ii) commencement of any litigation against the Funder with respect to financial indebtedness greater than £5m; 

(iii) non-payment by the Funder of any financial indebtedness;

(iv) any financial indebtedness of the Funder becoming due as a result of an event of default;

(v) the cancellation or suspension of any financial indebtedness in respect of the Funder; or

(vi) the external auditor of the Funder expressing a qualified opinion on, or including an emphasis of matter in, its opinion on its statutory accounts;

in each case which the University reasonably believes (or would be likely reasonably to believe) could directly impact on the continued performance of this Agreement by the Funder; and
(i) any of the Financial Indicators set out at paragraph 5 for failing to meet the required Financial Target Threshold.
4 CONSEQUENCES OF FINANCIAL DISTRESS EVENTS

4.1 Immediately upon notification by the Funder of a Financial Distress Event (or if the University becomes aware of a Financial Distress Event without notification and brings the event to the attention of the Funder), the Funder shall have the obligations and the University shall have the rights and remedies as set out in paragraphs 4.3 to 4.5.
4.2 The Funder shall:

(a) at the request of the University, meet the University as soon as reasonably practicable (and in any event within 3 Working Days of the initial notification (or awareness) of the Financial Distress Event or such other period as the University may permit and notify to the Funder in writing) to review the effect of the Financial Distress Event on the continued performance of this Agreement; and

(b) where the University reasonably believes (taking into account the discussions and any representations made under paragraph 4.3(a) that the Financial Distress Event could impact on the continued performance and delivery of this Agreement: 
(i) submit to the University for its approval, a draft Financial Distress Remediation Plan as soon as reasonably practicable (and in any event, within 10 Working Days of the initial notification (or awareness) of the Financial Distress Event or such other period as the University may permit and notify to the Funder in writing); and

(ii) to the extent that it is legally permitted to do so and subject to paragraph 4.7, provide such information relating to the Funder as the University may reasonably require in order to understand the risk to the due performance of this Agreement, which may include forecasts in relation to cash flow, orders and profits and details of financial measures being considered to mitigate the impact of the Financial Distress Event.
4.3 The University shall not withhold its approval of a draft Financial Distress Remediation Plan unreasonably. If the University does not approve the draft Financial Distress Remediation Plan, it shall inform the Funder of its reasons and the Funder shall take those reasons into account in the preparation of a further draft Financial Distress Remediation Plan, which shall be resubmitted to the University within 5 Working Days of the rejection of the first draft. This process shall be repeated until the Financial Distress Remediation Plan is either:

(a) approved by the University;

(b) referred, by notice sent by either Party to the other Party explaining why it thinks the Financial Distress Remediation Plan has not been approved, to commercial negotiation led by senior representatives who have authority to agree the Financial Distress Remediation Plan to be held within 28 days of the date of the notice; or

(c) finally rejected by the University.

4.4 Following approval of the Financial Distress Remediation Plan by the University, the Funder shall:

(a) on a regular basis (which shall not be less than fortnightly):

(i) review and make any updates to the Financial Distress Remediation Plan as the Funder may deem reasonably necessary and/or as may be reasonably requested by the University, so that the plan remains adequate, up to date and ensures the continued performance of this Agreement; and

(ii) provide a written report to the University setting out its progress against the Financial Distress Remediation Plan, the reasons for any changes made to the Financial Distress Remediation Plan by the Funder and/or the reasons why the Funder may have decided not to make any changes;

(b) where updates are made to the Financial Distress Remediation Plan in accordance with paragraph 4.5(a), submit an updated Financial Distress Remediation Plan to the University for its approval, and the provisions of paragraphs 4.4 and 4.5(a) shall apply to the review and approval process for the updated Financial Distress Remediation Plan; and 
(c) comply with the Financial Distress Remediation Plan (including any updated Financial Distress Remediation Plan) and ensure that it achieves the financial and performance requirements set out in the Financial Distress Remediation Plan.

4.5 Where the Funder reasonably believes that the relevant Financial Distress Event under paragraph 4.1 (or the circumstance or matter which has caused or otherwise led to it) no longer exists, it shall notify the University and the Parties may agree that the Funder shall be relieved of its obligations under this paragraph 4.5. 
4.6 The Funder shall use reasonable endeavours to put in place the necessary measures to ensure that the information specified at paragraph 4.4(a)(ii) is available when required and on request from the University and within reasonable timescales. Such measures may include:
4.6.1 putting in place any other reasonable arrangements to enable the information to be lawfully disclosed to the University (which may include making price sensitive information available to University nominated personnel through confidential arrangements, subject to their consent); and

4.6.2 disclosing the information to the fullest extent that it is lawfully entitled to do so, including through the use of redaction, anonymisation and any other techniques to permit disclosure of the information without breaching a duty of confidentiality.

5 FINANCIAL INDICATORS

[Guidance: The Financial Indicators set out in the table at paragraph 5.1 are examples of the types of Financial Indicators that you may wish to use in respect of the Funder’s financial standing.  These should be aligned with any financial standing criteria used at the selection stage of the procurement and you may wish to delete or insert different indicators as appropriate. Financial Indicators may be restricted to specific key indicators rather than including all of the criteria used at the selection stage]
5.1 Subject to the calculation methodology set out at Annex 3 of this Schedule, the Financial Indicators and the corresponding calculations and thresholds used to determine whether a Financial Distress Event has occurred in respect of those Financial Indicators, shall be as follows:
	Financial Indicator
	Calculation1
	Financial Target Threshold:
	Monitoring and Reporting Frequency [if different from the default position set out in paragraph 2.3(b)]

	1
[Operating Margin]
OR
[The higher of (a) the Operating Margin for the most recent 12 month period and (b) the average Operating Margin for the last two 12 month periods]
	[Operating Margin = Operating Profit / Revenue]
	[> [X%]]
	Tested and reported [yearly / half yearly] in arrears within [120 / 90] days of each [accounting reference date / half year end] based upon figures for the 12 months ending on the relevant [accounting reference date / half year end]

	2
[Free Cash Flow to Net Debt Ratio]
OR
[Net Debt to EBITDA Ratio]
	[Free Cash Flow to Net Debt Ratio = Free Cash Flow / Net Debt]
OR
[Net Debt to EBITDA ratio = Net Debt / EBITDA]
	[> [X%]]
OR
[< [X]] times
	Tested and reported [yearly / half yearly] in arrears within [120 / 90] days of each [accounting reference date / half year end] based upon [Free Cash Flow / EBITDA] for the 12 months ending on, and Net Debt at, the relevant [accounting reference date / half year end]

	3
[Net Debt + Net Pension Deficit to EBITDA ratio]
	[Net Debt + Net Pension Deficit to EBITDA Ratio = (Net Debt + Net Pension Deficit) / EBITDA]
	[< [X]] times
	Tested and reported yearly in arrears within 120 days of each accounting reference date based upon EBITDA for the 12 months ending on, and the Net Debt and Net Pension Deficit at, the relevant accounting reference date

	4
[Net Interest Paid Cover]
	[Net Interest Paid Cover = Earnings Before Interest and Tax / Net Interest Paid]
	[> [X]] times
	Tested and reported [yearly / half yearly] in arrears within [120 / 90] days of each [accounting reference date / half year end] based upon figures for the 12 months ending on the relevant [accounting reference date / half year end]

	5
[Acid Ratio]
	[Acid Ratio = (Current Assets – Inventories) / Current Liabilities]
	[> [X]] times
	Tested and reported [yearly / half yearly] in arrears within [120 /90] days of each [accounting reference date / half year end] based upon figures at the relevant [accounting reference date / half year end]

	6
[Net Asset value]
	[Net Asset Value = Net Assets]
	[> £0]
	Tested and reported [yearly / half yearly] in arrears within [120 /90] days of each [accounting reference date / half year end] based upon figures at the relevant [accounting reference date / half year end]

	7
[Group Exposure Ratio]
	[Group Exposure / Gross Assets]
	[< [X]]%
	Tested and reported yearly in arrears within 120 days of each accounting reference date based upon figures at the relevant accounting reference date

	Financial Target 8
[etc.]
	[etc.]
	[etc.]
	[etc.]


Key: 1 – See Annex 3 of this Schedule which sets out the calculation methodology to be used in the calculation of each Financial Indicator.
6 TERMINATION RIGHTS

6.1 The University shall be entitled to terminate this Agreement under Clause 20.1(c) (Termination by the University) if:
(a) the Funder fails to notify the University of a Financial Distress Event in accordance with paragraph 2.3(c);
(b) the Funder fails to comply with any part of paragraph 4.2;
(c) the University finally rejects a Financial Distress Remediation Plan (or any updated Financial Distress Remediation Plan) in accordance with paragraphs 4.3 to 4.4(a); and/or
(d) the Funder fails to comply with the terms of the Financial Distress Remediation Plan (or any updated Financial Distress Remediation Plan) in accordance with paragraph 4.4(c).
7 PRIMACY OF CREDIT RATINGS

7.1 Without prejudice to the Funder’s obligations and the University’s rights and remedies under paragraph 2, if, following the occurrence of a Financial Distress Event pursuant to any of paragraphs 3.1(b) to 3.1(i), the Rating Agencies review and report subsequently that the credit ratings for the Funder do not drop below the relevant Credit Rating Thresholds specified in Annex 2 of this Schedule, then:
(a) the Funder shall be relieved automatically of its obligations under paragraphs 4.3 to 4.5; and
(b) the University shall not be entitled to require the Funder to provide financial information in accordance with paragraph 4.4(a)(ii). 
ANNEX 1: RATING AGENCIES AND THEIR STANDARD RATING SYSTEM
[Guidance: This Annex sets out the standard rating scales for each of the Rating Agencies selected.  The Credit Rating Threshold can be referred to in Annex 2 either by using “Credit Rating Level 1”, “Credit Rating Level 2” etc. or by reference to the Rating Agencies’ ratings “AAA”, “AA+” etc, or both.
Note that this Schedule is based on long-term credit ratings issued by credit ratings agencies such as Standard and Poors, Moodys, etc. These are different to and should not be substituted for credit scores issued by credit scoring agencies such as Dun and Bradstreet, Company Watch, etc)] 
· [Rating Agency 1 (e.g. Standard and Poors)]

· Credit Rating Level 1 = [AAA]
· Credit Rating Level 2 = [AA+]
· Credit Rating Level 3 = [AA]
· Credit Rating Level 4 = [AA-]
· Credit Rating Level 5 = [A+]
· Credit Rating Level 6 = [A]
· Credit Rating Level 7 = [A-]
· Credit Rating Level 8 = [BBB+]
· Credit Rating Level 9 = [BBB]
· Credit Rating Level 10 = [BBB-]
· Etc.

· [Rating Agency 2 (e.g. Moodys) ]

· Credit Rating Level 1 = [Aaa]
· Credit Rating Level 2 = [Aa1]
· Credit Rating Level 3 = [Aa2]
· Credit Rating Level 4 = [Aa3]
· Credit Rating Level 5 = [A1]
· Credit Rating Level 6 = [A2]
· Credit Rating Level 7 = [A3]
· Credit Rating Level 8 = [Baa1]
· Credit Rating Level 9 = [Baa2]
· Credit Rating Level 10 = [Baa3]
· Etc.

· [Rating Agency 3 (etc.) ]

· Credit Rating Level 1 = [XXX]
· Etc.

ANNEX 2: CREDIT RATINGS AND CREDIT RATING THRESHOLDS
	Credit Rating (long term)
(insert credit rating issued for the entity at the Effective Date)
	Credit Rating Threshold
(insert the actual rating (e.g. AA-) or the Credit Rating Level (e.g. Credit Rating Level 3)

	[Rating Agency 1] – [insert rating for Rating Agency 1]
	[Rating Agency 1] – [insert threshold for Rating Agency 1]

	[Rating Agency 2] – [insert rating for Rating Agency 2]
	[Rating Agency 2] – [insert threshold for Rating Agency 2]

	[etc.]
	[etc.]


ANNEX 3: CALCULATION METHODOLOGY FOR FINANCIAL INDICATORS
[Guidance: Amend this section as appropriate to reflect the calculation methodology for those Financial Indicators that are selected for inclusion in paragraph 5.1 of this Schedule]
The Funder shall ensure that it uses the following general and specific methodologies for calculating the Financial Indicators against the Financial Target Thresholds:
General methodology
1 Terminology: The terms referred to in this Annex are those used by UK companies in their financial statements. Where the entity is not a UK company, the corresponding items should be used even if the terminology is slightly different (for example a charity would refer to a surplus or deficit rather than a profit or loss).
2 Groups: Where the entity is the holding company of a group and prepares consolidated financial statements, the consolidated figures should be used.
3 Foreign currency conversion: Figures denominated in foreign currencies should be converted at the exchange rate in force at the relevant date for which the Financial Indicator is being calculated.
4 Treatment of non-underlying items: Financial Indicators should be based on the figures in the financial statements before adjusting for non-underlying items.
Specific Methodology
	Financial Indicator
	Specific Methodology

	1
[Operating Margin]
	[The elements used to calculate the Operating Margin should be shown on the face of the Income Statement in a standard set of financial statements.
Figures for Operating Profit and Revenue should exclude the entity’s share of the results of any joint ventures or Associates.
Where an entity has an operating loss (i.e. where the operating profit is negative), Operating Profit should be taken to be zero.]

	2
[Free Cash Flow to Net Debt Ratio]
OR
[Net Debt to EBITDA Ratio]
	[“Free Cash Flow” = Net Cash Flow from Operating Activities – Capital Expenditure
“Capital Expenditure” = Purchase of property, plant & equipment + purchase of intangible assets
“Net Debt” = Bank overdrafts + Loans and borrowings + Finance Leases + Deferred consideration payable – Cash and cash equivalents
The majority of the elements used to calculate the Free Cash Flow to Net Debt Ratio should be shown on the face of the Statement of Cash Flows and the Balance Sheet in a standard set of financial statements.
Net Cash Flow from Operating Activities: This should be stated after deduction of interest and tax paid.
Capital expenditure: The elements of capital expenditure may be described slightly differently but will be found under ‘Cash flows from investing activities’ in the Statement of Cash Flows; they should be limited to the purchase of fixed assets (including intangible assets) for the business and exclude acquisitions. The figure should be shown gross without any deduction for any proceeds of sale of fixed assets.
Net Debt: The elements of Net Debt may also be described slightly differently and should be found either on the face of the Balance Sheet or in the relevant note to the financial statements. All interest bearing liabilities (other than retirement benefit obligations) should be treated as borrowings as should, where disclosed, any liabilities (less any assets) in respect  of any hedges designated as linked to borrowings (but not non-designated hedges). Borrowings should also include balances owed to other group members.
Deferred consideration payable should be included in Net Debt despite typically being non-interest bearing.
Cash and cash equivalents should include short-term financial investments shown in current assets.
Where Net debt is negative (i.e. an entity has net cash), the relevant Financial Target Threshold should be treated as having been met.]
OR
[“Net Debt” = Bank overdrafts + Loans and borrowings + Finance leases + Deferred consideration payable – Cash and cash equivalents
“EBITDA” = Operating profit + Depreciation charge + Amortisation charge
The majority of the elements used to calculate the Net Debt to EBITDA Ratio should be shown on the face of the Balance sheet, Income statement and Statement of Cash Flows in a standard set of financial statements but will otherwise be found in the notes to the financial statements.
Net Debt: The elements of Net Debt may be described slightly differently and should be found either on the face of the Balance Sheet or in the relevant note to the financial statements. All interest bearing liabilities (other than retirement benefit obligations) should be included as borrowings as should, where disclosed, any liabilities (less any assets) in respect of any hedges designated as linked to borrowings (but not non-designated hedges). Borrowings should also include balances owed to other group members.
Deferred consideration payable should be included in Net Debt despite typically being non-interest bearing.
Cash and cash equivalents should include short-term financial investments shown in current assets.
Where Net debt is negative (i.e. an entity has net cash), the relevant Financial Target Threshold should be treated as having been met. 
EBITDA: Operating profit should be shown on the face of the Income Statement and, for the purposes of calculating this Financial Indicator, should include the entity’s share of the results of any joint ventures or Associates. The depreciation and amortisation charges for the period may be found on the face of the Statement of Cash Flows or in a Note to the Accounts. Where EBITDA is negative, the relevant Financial Target Threshold should be treated as not having been met (unless Net Debt is also negative, in which case the relevant Financial Target Threshold should be treated as having been met).]

	3
[Net Debt + Net  Pension Deficit to EBITDA ratio]
	[“Net Debt” = Bank overdrafts + Loans and borrowings + Finance leases + Deferred consideration payable – Cash and cash equivalents
“Net Pension Deficit” = Retirement Benefit Obligations – Retirement Benefit Assets
“EBITDA” = Operating profit + Depreciation charge + Amortisation charge
The majority of the elements used to calculate the Net Debt + Net Pension Deficit to EBITDA Ratio should be shown on the face of the Balance sheet, Income statement and Statement of Cash Flows in a standard set of financial statements but will otherwise be found in the notes to the financial statements.
Net Debt: The elements of Net Debt may be described slightly differently and should be found either on the face of the Balance Sheet or in the relevant note to the financial statements. All interest bearing liabilities (other than retirement benefit obligations) should be included as borrowings as should, where disclosed, any liabilities (less any assets) in respect of any hedges designated as linked to borrowings (but not non-designated hedges). Borrowings should also include balances owed to other group members.
Deferred consideration payable should be included in Net Debt despite typically being non-interest bearing.
Cash and cash equivalents should include short-term financial investments shown in current assets.
Net Pension Deficit: Retirement Benefit Obligations and Retirement Benefit Assets may be shown on the face of the Balance Sheet or in the notes to the financial statements. They may also be described as pension benefits / obligations, post-employment obligations or other similar terms. 
Where ‘Net Debt + Net Pension Deficit’ is negative, the relevant Financial Target Threshold should be treated as having been met.
EBITDA: Operating profit should be shown on the face of the Income Statement and, for the purposes of calculating this Financial Indicator, should include the entity’s share of the results of any joint ventures or Associates.
The depreciation and amortisation charges for the period may be found on the face of the Statement of Cash Flows or in a Note to the Accounts. 
Where EBITDA is negative, the relevant Financial Target Threshold should be treated as not having been met (unless ‘Net Debt + Net Pension Deficit’ is also negative, in which case the relevant Financial Target Threshold should be regarded as having been met).]

	4
[Net Interest Paid Cover]
	[“Earnings Before Interest and Tax” = Operating profit
“Net Interest Paid” = Interest paid – Interest received
Operating profit should be shown on the face of the Income Statement in a standard set of financial statements and, for the purposes of calculating this Financial Indicator, should include the entity’s share of the results of any joint ventures or Associates.
Interest received and interest paid should be shown on the face of the Cash Flow statement.
Where Net interest paid is negative (i.e. the entity has net interest received), the relevant Financial Target Threshold should be treated as having been met.]

	5
[Acid Ratio]
	[All elements that are used to calculate the Acid Ratio are available on the face of the Balance Sheet in a standard set of financial statements.]

	6
[Net Asset value]
	[Net Assets are shown (but sometimes not labelled) on the face of the Balance Sheet of a standard set of financial statements. Net Assets are sometimes called net worth or ‘Shareholders’ Funds’. They represent the net assets available to the shareholders. Where an entity has a majority interest in another entity in which there are also minority or non-controlling interests (i.e. where it has a subsidiary partially owned by outside investors), Net Assets should be taken inclusive of minority or non-controlling interests (as if the entity owned 100% of such entity).]

	7
[Group Exposure Ratio]
	[“Group Exposure” = Balances owed by Group Undertakings + Contingent liabilities assumed in support of Group Undertakings
“Gross Assets” = Fixed Assets + Current Assets
Group Exposure:  Balances owed by (i.e. receivable from) Group Undertakings are shown within Fixed assets or Current assets either on the face of the Balance Sheet or in the relevant notes to the financial statements. In many cases there may be no such balances, in particular where an entity is not a member of a group or is itself the ultimate holding company of the group.
Contingent liabilities assumed in support of Group Undertakings are shown in the Contingent Liabilities note in a standard set of financial statements. They include guarantees and security given in support of the borrowings of other group companies, often as part of group borrowing arrangements. Where the contingent liabilities are capped, the capped figure should be taken as their value. Where no cap or maximum is specified, the relevant Financial Target Threshold should automatically be regarded as not having been met.
In many cases an entity may not have assumed any contingent liabilities in support of Group Undertakings, in particular where an entity is not a member of a group or is itself the ultimate holding company of the group.
Gross Assets: Both Fixed assets and Current assets are shown on the face of the Balance Sheet]

	8
[Insert additional Financial Indicators as necessary]
	[Etc..]


To be dialogued


To be dialogued


To be dialogued:





(1) whether on each date that a payment is to be made to the Building Contractor, that the University pays a proportion and the Funder pays another proportion;





(2) whether there are any proposed capital repayments - or is the Funder solely being repaid from the Proceeds (i.e. income from the development once built)?





In terms of a 'return' for the Funder, we have drafted this schedule on the assumption that there is a guaranteed fixed return and an 'Adjusted Return' an element that may vary up or down dependent on occupancy and/or rental levels (introducing the risk/reward element to the Funder). 





Metrics for assessing performance to be dialogued.


This Schedule set out the construction development obligations. We have not included any provisions relating to the drawdown of development costs (such as to scrutinise payment applications), as it is assumed that such matters will be covered by Schedule 3.





Also, as the JV Agreement will provide for the carrying out of 'construction operations', it will constitute a 'construction contract' for the purposes of the Housing Grants Construction and Regeneration Act 1996 ("Construction Act"), unless it falls within a specified exclusion. These exclusions include: 


Certain finance agreements, including contracts of insurance, 'any contract under which the principal obligations include the lending of money' and contracts of surety including an 'advance payment bond, retention bond or performance bond'


Certain development agreements, where the development agreement provides for the disposal of the freehold or the grant of a lease that expires no earlier than 12 months after completion of the construction operations under the contract.





Whether either of the above exceptions apply will depend on the nature of funding and property transfer (if any) under the JV Agreement. 





If the Construction Act applies then the JV Agreement will need to provide for staged payments in accordance with that Act (detail excluded for brevity) and a right to refer disputes to adjudication. 





This will need to be considered in the round when the JV Agreement provisions are dialogued. 





Funder consents may be required for the operation of certain aspects to this Schedule according to the decided position on land interests as per Schedule 2.


Optional definition if a PCG is required. 


Optional definition if Performance Bond is required.


The University anticipates commencing in Nov 2023.


These requirements must be back-to-back with the Building Contract. This will need to be checked in due course.


To be dialogued. Details to be included here about vacation income and conferences etc. 


To be dialogued. 


It is intended for the University to arrange, and maintain the insurances, but for the cost of the insurance to be shared between the parties.


To be dialogued. 


To be dialogued. 


Whether this is needed depends upon the payment drawdown profile and whether the Funder will have ongoing obligations to make payments. 






