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This AGREEMENT is made on

     ……..    day of  ………………………..   2018
BETWEEN 

(1) 
Staffordshire County Council of No. 2 Staffordshire Place, Stafford, ST16 2DH (“Council”); and 

(2) 



……………… of [Registered Address and Company Number]  (“Provider”).
together known as the “Parties”
BACKGROUND
(A)  
The Council placed a Contract Notice under contract number 2018/S 055-121932 in the Official Journal of the European Union seeking tenders from providers for the provision of local passenger transport and demand responsive services as detailed in the Specification.
(B)  
The Provider made its submission to the final tender (as specified in the Particulars) in response to the Contract Notice and on this basis the Council selected the Provider that is  competent and qualified organisation to enter into this Agreement subject at all times to the terms and conditions of this Agreement.
SECTION A - PRELIMINARIES
IT IS AGREED AS FOLLOWS:-
1.
INTERPRETATION

1.1
Any references to any Act of Parliament in this Agreement shall be deemed to include any amendment, replacement or re-enactment thereof for the time being in force, and to include any EU Directives, by-laws, licences, statutory instruments, rules, regulations, orders, notices, directions, consents or permissions made under the same.
1.2
An obligation in this Agreement by either of the Parties, not to do something, shall be construed as including an obligation to use reasonable endeavours not to permit it to be done by a third party (whether with express or implied authority, or otherwise).
1.3
Any requirement in this Agreement for the Council to give its consent or agreement means the consent or agreement must be given in writing (subject to any contrary provision) by an officer of the Council who has the necessary delegated authority.
1.4
The headings in this Agreement are for ease of reference only and the words in italics are for explanatory purposes only and shall not be taken into account in the construction or interpretation of any provision to which they refer. 

1.5
The expression ‘person’ used in this Agreement shall include (without limitation) any individual partnership, local authority or incorporated or unincorporated body. 

1.6
References in this Agreement to the “Council” and the “Provider” shall include their respective successors in title and any reference to any government department or other relevant authority is deemed to include its or their successors. 

1.7
Words denoting one gender in this Agreement include the other genders.

1.8
Words in the singular in this Agreement shall include the plural and vice versa.

1.9
Words denoting individuals in this Agreement shall be treated as including a body of persons corporate or unincorporated.

1.10
References in this Agreement to Clauses, sections, paragraphs, schedules and appendices are references to the Clauses, sections, paragraphs, schedules and appendices of this Agreement (subject to any contrary indication).

1.11
The words and phrases “other”, “including” and “in particular” in this Agreement shall not limit the generality of any preceding words or be construed as being limited to the same class as the preceding words where a wider construction is possible.

1.12
The Schedules form part of the Agreement and shall have effect as if set out in full in the body of the Agreement and any reference to Agreement includes the Schedules. 

1.13
A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established. 
1.14
If either of the Parties becomes aware of any ambiguities or discrepancies in this Agreement, then they shall immediately serve Notice of these on the Authorised Officer who shall then issue each of the Parties with an appropriate clarification or Variation.

1.15
If there is any conflict at any time between the provisions of this Agreement or any other document which is incorporated by reference into or attached to this Agreement, then the conflict shall be resolved in accordance with the following order of priority:

1.15.1 


Clauses 1 to 62 of these Conditions (inclusive) 

1.15.2
Schedule B to this Agreement;
1.15.3
Schedules [A to K] of this Agreement (inclusive) in the order in which they appear;

1.15.4 
any document which is varied pursuant to Clause 10 (Variation);

1.15.5 
the Form of Tender 

1.15.6
the Tender

1.15.7
and Clarifications. 
2.
WARRANTIES AND REPRESENTATIONS

2.1
Each Party warrants, represents and undertakes that: 

2.1.1 


it has full capacity and authority and all necessary consents (including, but not limited to, where its procedures so require, the consent of its parent company) to enter into and perform this Agreement and that this Agreement is executed by a duly authorised representative of that Party;

2.1.2 

once duly executed, the Agreement will constitute its legal, valid and binding obligations with respect to its subject matter. 

2.2
The Provider warrants, represents and undertakes that it: 


2.2.1.

 shall discharge its obligations under this Agreement:



2.2.1.1 
with all due skill, 
care and diligence;

2.2.1.2
in accordance with Good Industry Practice;


2.2.1.3 
in accordance with procedures agreed between the Council and Provider; (where applicable) and



2.2.1.4
in accordance with the terms of this Agreement and the Specification and the Tender;
2.2.2 
is not as at the Commencement Date in Default of the payment of any due and payable taxes, in the filing, registration or recording of any document, or under any legal or statutory obligation or requirement the Default of which might have a material adverse effect to its business, assets or financial condition, or its ability to observe and perform its obligations under this Agreement; 

2.2.3 
shall provide its obligations to the reasonable satisfaction of the Council throughout the Contract Period by using appropriately experienced, qualified and trained Personnel and Subcontractors; 

2.2.4 
shall at all times comply with and take into account all applicable Laws, the requirements of any court with relevant jurisdiction of either the United Kingdom or of the European Union. 

2.2.5 
The Provider acknowledges that they shall not rely on any representation and/or warranty that has not been made in accordance with these Conditions.
2.3 
The Council’s employees, Sub-contractor(s) and/or agents are not authorised to make any representations or warranties concerning the Agreement unless confirmed by the Council’s Authorised Officer in writing.
2.4
This Agreement is a non-exclusive purchase arrangement between the Council and the Provider the Council reserves the right at all times to purchase Services which are the same as or similar to the Services (and any ancillary Supplies) from any other third party at any time during or following the Contract Period;
2.5
The Council warrants that it shall perform its obligations under this Agreement with due care and skill and in accordance with all applicable Laws.
SECTION B – THE CONTRACT
3.
THE CONTRACT PERIOD 
3.1


This Agreement shall take effect from the Commencement Date and shall expire automatically on the End Date.
3.2
The Council shall have the right to extend this Agreement provided that an Extension Notice is served on the Provider as specified at A14 of the Particulars prior to the expiry of the current Contract Period.  The Extension Notice shall state clearly the duration by which the Agreement is being extended by the Council and any new end date. 
3.3
If the Provider does not wish for this Agreement to be extended, the Provider shall serve Notice on the Council within ten (10) Working Days of receipt of any Extension Notice, stating that it does not wish the Agreement to be extended. If the Provider serves Notice on the Council then the Council’s Extension Notice shall not be applicable.
3.4 
During any Extension Period, the respective obligations of the Parties under this Agreement shall continue in full force and effect (subject only to any Variation) until the expiry or earlier termination of the extended Contract Period.

4.
THE COUNCIL’S OBLIGATIONS 
4.1
The Council shall ensure that it co-operates with the Provider on any matters or issues that arise during the Contract Period including any Extension Period that may be agreed.

4.2
The Council shall use its reasonable endeavours to work with the Provider on such matters or issues that may arise and act reasonably in reaching to an agreement.
4.3
The Council shall ensure that prompt payment of the Price is made to the Provider in accordance with the terms set out in section 11 (Price) notwithstanding Clause 11.5.
5.
THE PROVIDER’S OBLIGATIONS

5.1
Where applicable the Provider shall perform the Implementation Services in accordance with the Implementation Plan and ensure that the Implementation Services are completed before or on the Commencement Date (time being of the essence). 
5.2
The Provider shall ensure that Key Milestones are achieved by the dates set out in the Implementation Plan and the performance indicators and outcomes detailed in the Specification. 
5.3
The Provider shall perform the Service and ensure they are fully operational at the Commencement Date (time being of the essence).  Time of delivery of the Services shall be of the essence and failure to deliver within the time promised or specified shall enable the Council (at the Council’s option) to release itself from any obligation to accept and pay for the Services and/or terminate all or part of the Agreement, in either case without prejudice to other rights and remedies.
5.4
The Provider must provide the Services in accordance with the terms and conditions of this Agreement and in particular (without limitation) the Specification and the Tender.
5.5
The Provider shall continue to perform all of its obligations under this Agreement and shall not suspend the supply of the Services notwithstanding:


5.5.1  any withholding in payment of the Price by the Council due to performance failures 

 in accordance with Schedule C;

5.5.2  any unresolved dispute; and/or

5.5.3  any failure by the Council to pay the Price to the Provider
5.6
The Provider will equally procure, check and certify to the Council that the contracts of all of its Sub-Contractors in the supply chain shall contain the same terms and conditions as set out in this Agreement. For the avoidance of doubt this shall also include provisions in relation to payment terms.
5.7
The Provider agrees that the Council has the power to inspect and examine the Services at the Provider’s premises or at any other premises where any part of this Agreement is being performed. 
5.8
Neither the Provider nor its Personnel shall in any circumstances hold itself or themselves out as being the agent or employee of the Council, or purport to enter into any contract on behalf of the Council, or bind the Council to any undertaking, unless otherwise agreed in writing by the Council (at its absolute discretion).

5.9
The Provider shall be registered and shall remain registered throughout the Contract Period with any relevant Regulatory Bodies. 
5.10
The Provider shall ensure that at all times it has and maintains all the licences, permissions, authorisations, consents and permits that it needs to carry out its obligations under the Agreement in respect of the Services. 
5.11
The Provider shall comply with the standards and other requirements which are set out in all relevant current and future statutory provisions that apply to this Agreement and set out in the Specification.  
6.
THE Council’s Best Value Duty

6.1
The Parties agree and acknowledge that the 1999 Act applies to the Services and the Provider shall, at no cost to the Council, provide all reasonably necessary assistance to allow the Council to comply with its Best Value duty throughout the Contract Period.

7.
SERVICE LEVELS

7.1
The service levels that are expected to be delivered by the Provider are set out in Schedule X.  The Council provides no guarantee of any volumes and any adjustments to the service levels shall be agreed by the Parties through the Variation Procedure.
8.
QUALITY ASSURANCE AND PERFORMANCE MONITORING

8.1
The Provider shall throughout the Contract Period demonstrate and maintain a properly documented and effective system of quality assurance in relation to the Services as set out in Schedule D. 

8.2
The Provider shall at all times co-operate with the Council’s processes for monitoring and evaluating the quality of the Services and compliance with this Agreement in whatever way is reasonably requested by the Council, including the compliance by the Provider with the performance monitoring arrangements which are set out in the Specification and in Schedule D.
8.3
The Council shall be entitled to undertake a Benchmark Review of the Services during the Contract Period for the purpose of establishing whether the Services are considered to be Best Value.  
9.
CONTRACT REVIEW

9.1
The Council shall periodically undertake a review of the Provider’s Services (in whole or in part, at the Council’s discretion) under this Agreement. The frequency and format of the Contract Reviews shall be as prescribed in the Schedule D.
9.2
The Provider shall (at its own expense) afford all reasonable cooperation, resources and facilities to enable the Council to carry out Contract Reviews without interference and shall provide to the Council all reasonable information required by it for such purposes.
9.3



The Provider shall promptly upon request by the Council provide such information as may be reasonably required to enable any such modification of the Price to be calculated by the Council.

9.4

If the modification cannot be agreed between the Parties, then the matter shall be determined in accordance with Clause 59 (Dispute Resolution Procedure).
9.5 
All modifications must:
9.5.1
be consistent with the nature, class, scope and type of Services detailed in the Contract Notice and/or be in some way closely connected or allied to the nature, class, scope and type of those Services ;
9.5.2
be in accordance with the scope of and subject to the Parties’ respective approval required by their own internal authorisation procedures already given with respect to entering into this Agreement when considered:
9.5.2.1  in isolation of any other modifications; and
9.5.2.2 accumulatively with all other modifications made previously since the Commencement Date;
9.5.3
unless a pre-agreed pricing mechanism is set out in the Form of Tender, the modification be priced in accordance with same pricing structure, mechanisms, principles and/or methodology as was used by the Provider to determine the price of the Services;
9.5.4  not necessitate, require or permit any:
9.5.4.1  significant changes to the overall profit margin of the Provider under the   original Services under this Agreement;
9.5.4.2  changes to the existing price indexation or increment mechanisms (if any)  in the Agreement;
9.5.4.3  significant changes to allocation of risk and/or liabilities between the Parties originally contained in the Form of Tender for the provision of the original Services provided for under this Agreement
9.6 
Only Variations that are in compliance with the Regulations shall be varied in accordance with Clause 10.  
10.
VARIATION and UNEQUIVOCAL REVIEW CLAUSE
10.1
Nothing contained in this Agreement shall restrict or fetter the exercise by the Council in its capacity as a local authority of its various rights, discretions, duties, powers and obligations under any statute, statutory instrument, order, regulation, byelaw or other Law. 
10.2
The Provider acknowledges and agrees that the Council may subject to the Provider’s agreement, wish to make variations to the scope and duration of this Agreement in order to:

10.2.1  provide for any applicable changes to the Law, the common law or any regulatory requirements;
10.2.2

 provide for adjustments as a result of change in the Council’s budget whether caused directly or indirectly by the Local Government finance settlement from central Government or otherwise;
10.2.3  the need to  accommodate changes to policy, protocols, operations and/or the 
occurrence of other events;
10.2.4 make adjustments to the Price in accordance with Clause 11.6 (price indexation) or Clause 7.1; (service level adjustment)

10.2.5  make adjustments to the Specification which the Council consider necessary to align with the Council’s strategic priorities;

10.2.6  make necessary adjustments to performance targets set out in Schedule D



Performance & Quality; 
10.2.7
make changes that are set out in A34 of the Particulars.
10.3
Any Variation to the Agreement shall only be legally binding if it is made in accordance with Schedule I and is made in writing and executed by the authorised representatives of both Parties.
10.4
In the event of a modification taking effect, the Price may also be varied.  Any modification to the Price shall be calculated by the Council and agreed in writing with the Provider (such agreement not to be unreasonably withheld or delayed) and shall be such amount as properly and fairly reflects the nature and extent of the impact of the modification in question on the Price in all the circumstances.
SECTION C – PRICE AND FUNDING
11.
PRICE
11.1
In consideration of the provision of the Services under this Agreement, the Council shall pay the Price as stated in A23 of the Particulars to the Provider for the Services which it provides in compliance with this Agreement. 
11.2
The Council shall pay the Price to the Provider in accordance with the provisions set out in Schedule C. 
11.3
The Provider acknowledges that the payment of the Price to the Provider by the Council is to cover all overheads incurred (or to be incurred) by the Provider (including any Sub-contracting arrangements) in complying with the provisions of the Agreement and therefore no other sum shall be payable by the Council for the Services unless either, expressly provided for under this Agreement, or otherwise agreed in writing by the Council (at the Council’s absolute discretion).
11.4
The Council shall make payment of the relevant sum that is due to the Provider within thirty (30) days from which the invoice is received by the Council where the invoice is regarded as valid and undisputed.
11.5
The Council may be entitled to withhold any payment of the Price to the Provider due to performance failures in accordance with Schedule C.
11.6
In determining whether or not there should be any such adjustment whether this is a decrease or increase, the Council shall take account of any changes as part of its review in its financial resources and factors may include for the purchase of the Services together with any percentage change or variation in the Office for National Statistics’ Services Produce Price Index (SPPI) or Supplies together with any percentage change or variation in the Consumer Price Index. (CPI) 
11.7
The Council shall use its reasonable endeavours to announce the outcome of each such review to the Provider at least one (1) month before any resulting adjustment is due to take effect. Any changes to the Price which are announced by the Council pursuant to a review under Clause 11.6 shall be rounded up to the nearest pound and shall take effect from the commencement of the financial year immediately following the review in question.  

11.8 
Adjustment to the Price shall take effect on the anniversary of this date each year throughout the remainder of the Contract Period.
11.9
The Price shall not be varied unless the Council provides it’s written consent and such agreement is finalised in accordance with the Variation Procedure.
12
Termination of Central Government Funding or Other Public Bodies
12.1

Where any funding or payments which are to be provided or made by the Council pursuant to the Agreement are either:


12.1.1 
dependent (directly or indirectly) upon receipt or availability of finance from 
central government or other public body, and such finance ceases to be available 
to or receivable by the Council; or 


12.1.2
become limited or no longer payable in the same amounts to the 
Council or at all 
by reason of central government impositions; 
12.2
Then the Council shall 


no longer be bound or required to pay any funding or payments pursuant to the Agreement (at the absolute and unfettered discretion of the Council)
12.3   If clause 12.2 applies, it is acknowledged, understood and agreed by the Parties that insofar as may be permitted by law the Council shall not be in breach or Default of its duties and obligations under the Agreement and nor shall it be guilty of any tort, breach of statutory duty or other cause of action by reason of the implementation or impact of this provision;

12.4    The Council shall have no indebtedness or liability for any loss, damage, expense, action,    


claim or demand arising from any person or legal entity if clause 12.2 applies.
12.5
Where funding ceases or becomes limited, the Council shall not make any further payments to the Provider or be bound to pay the same. The Council, shall serve Notice on the Provider to that effect and with effect from the date of service of the Notice the Council shall not be obliged to place any orders or accept any Services from the Provider under the Agreement and the Council shall only be obliged to pay the Provider for any Services already delivered to or received by the Council on a quantum meruit basis, as determined by the Council (acting reasonably).
13.
RECOVERY OF SUMS DUE (SET OFF)
13.1
Whenever under this Agreement any sum of money is recoverable from or payable by the Provider (including any sum which the Provider is liable to pay to the Council in respect of any Default) the Council may unilaterally deduct and set off that sum from and against any Instalment or any other sum which is due to the Provider under this Agreement.

13.2
The Provider shall make any payments which are due to the Council under this Agreement without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Provider.
SECTION D – CONTRACT GOVERNANCE
14.
AUTHORISED REPRESENTATIVES

14.1
Each Party 
shall have a representative for the duration of this Agreement who shall have the authority to act on behalf of their respective Party on the matters set out in, or in connection with this Agreement.

14.2
The details of each Party shall be specified in the Particulars at A19. 

14.3
Each Party shall immediately give the maximum possible Notice to the other of any change in the identity, address and telephone numbers of the representative. 
15
AUDIT
15.1
The Provider shall keep and maintain until twelve (12) years after the Contract Period has come to an end, or for such alternative period as may be agreed between the Parties in writing at any time, full and accurate records of this Agreement, including the Services provided under it, all expenditure reimbursed by the Council, all payments made by the Council and all payments received by the Provider. 

15.2
The Provider shall on request afford the Council (or its designated representatives, agents and/or professional advisors) reasonable access to the Records and all information and data which is referred to in Clause 15.1 to enable the Council to conduct an audit (as may be required by the Council acting reasonably):

15.2.1.
to review the integrity, confidentiality and security of any data relating to the  Council or any Service Users;

15.2.2.
to review the Provider’s compliance with the DPA, the FOIA, in accordance with Clause 21 (Data Protection) and Clause 20 (Freedom of Information) and any other legislation applicable to the Services;
15.2.3.
to review any records created during the provision of the Services;
15.2.4.
to review any books of account kept by the Provider in connection with the provision of the Services; 

15.2.5.
to carry out the audit and certification of the Council’s accounts; and

15.2.6.
to carry out an examination pursuant to sections 44 and 46 of the Local Audit and Accountability Act 2014 (as may be amended and re-enacted from time to time) of the economy, efficiency and effectiveness with which the Council has used its resources.

15.3 
Any irregularities which are identified by the Council in any financial records may be subject to a further investigation by the Council and the Provider shall cooperate fully with the Council to enable the Council to undertake any such investigation.

15.4
The Provider shall allow officers of the Council to have reasonable access to the Provider’s premises, equipment, financial and bank account records (including both personal and business bank account records of any directors or proprietors) Personnel records and Personnel to enable the Council to ascertain that the Services are being provided in accordance with this Agreement and that all Safeguarding requirements are being met.

15.5
Any information which is made available to the Council under this Clause 15 shall be treated as Confidential Information by the Council.

16.
CHANGE IN LAW

16.1
The Provider shall take all steps which are reasonably necessary to ensure that the Services are performed in accordance with the terms of this Agreement following any change in Law.


General Changes in Law 

16.2
The Provider shall comply with any General Change in Law at the Provider’s sole risk and cost. 


Qualifying Change in Law

16.3
If a Qualifying Change in Law occurs or is due to occur during the Contract Period, then either Party may serve Notice on the other to express an opinion on its likely effect on this Agreement in question, giving details in its opinion of:

16.3.1 
any change in the Services or the Price which appears to be reasonably necessary as a consequence of the Qualifying Change in Law in question; 

16.3.2 

whether any changes are required to the terms of this Agreement to deal with the Qualifying Change in Law; and

16.3.3 
whether any relief from compliance with the obligations in this Agreement is required, including (without limitation) the obligation of the Provider to achieve either, the Commencement Date, or any subsequent milestones which are specified in the Specification, or any service level requirements or Contract Standards at any time.

16.4
As soon as practicable after receipt of any Notice pursuant to Clause 16.3 the Parties shall discuss and agree the matters which are referred to in the sub-clauses to that Clause and any ways in which the Provider can (acting reasonably) mitigate the effect of the Qualifying Change in Law in question, including: 

16.4.1 

the provision by the Provider of evidence that it has authorized any increase in costs or authorised any reduction in costs (including the costs of its Sub-contractor(s);

16.4.2 

demonstrating that a foreseeable Qualifying Change in Law had been taken into account by the Provider before it occurred;

16.4.3 

giving evidence as to how the Qualifying Change in Law has affected the cost of providing the Services; and 

16.4.4 

demonstrating that any expenditure that has been avoided by the Provider has been taken into account in the Provider’s proposals for amending the Price.

16.5
Any change to the Price, or relief from the Provider’s obligations, which is agreed by the Parties pursuant to this Clause 16 shall be documented and implemented by the Parties via the Variation procedure in accordance with Schedule I.
SECTION E 
- INTELLECTUAL PROPERTY, DATA AND CONFIDENTIALITY
17.
Intellectual Property Rights

17.1
In the absence of prior written agreement by the Council to the contrary, all Intellectual Property Rights:

17.1.1


furnished to or made available to the Provider by the Council pursuant to this Agreement shall remain the property of the Council;

17.1.2


prepared and created by or for the Provider for use, or intended use, in relation to the performance of this Agreement and/or the Services shall belong to the Council and the Provider shall not, and shall procure that the Provider’s Personnel shall not (except when necessary for the proper performance of this Agreement) without prior Approval use or disclose any such Intellectual Property Right(s) or any other information (whether or not relevant to this Agreement) which the Provider may obtain in performing the Services (except information which is already in the public domain), other than as is strictly required for the performance of the Services.
17.2
The Provider shall obtain Approval before using any material in relation to the performance of this Agreement which is or may be subject to any third party’s Intellectual Property Right(s). The Provider shall also procure that the owner of any such rights either grants to the Council a non-exclusive licence, or if itself a licensee of those rights (including moral rights) grant to the Council an authorised sub-licence, to use, reproduce, and maintain the material. The Provider shall also ensure that any such licence or sub-licence shall be non-exclusive, royalty free perpetual and irrevocable and includes the right to sub-license, transfer, novate or assign the same to other Contracting Authorities, any Replacement Provider, or to any other third party providing Services to the Council.  Such grant to the Council shall continue in the event of termination or expiry of this Agreement and shall be at no additional cost to the Council.

17.3
It is a condition of this Agreement that the Services will not infringe any Intellectual Property Right(s) of any third party and the Provider shall during and after the Contract Period indemnify and keep indemnified the Council from and against all actions, suits, claims (actual or threatened), demands, losses, charges, damages, costs (including legal costs on a full indemnity basis) and expenses and other liabilities which the Council may suffer or incur as a result of or in connection with any breach of this Clause.  This indemnity shall not apply where (and only to the extent that) any such claim relates to the use of data (or other information or materials) which has been supplied by the Council and which is not required to be verified by the Provider under any provision of this Agreement.
17.4

In those circumstances the Provider will:

17.4.1 
remain liable under this indemnity for that part that does not relate to any act or omission of the Council; and


17.4.2
 work with, cooperate and assist the Council in defending that part of the claim (actual or threatened) for infringement that the Council is responsible for.
17.5
The Council shall notify the Provider in writing of any claim or demand which is brought against the Council for infringement or alleged infringement of any Intellectual Property Right(s) in relation to this Agreement in respect of materials supplied or licensed by the Provider. The Provider shall at its own expense conduct all negotiations and any litigation arising in connection with any such claim (actual or threatened) for breach of this Clause 17 provided always that the Provider shall:

17.5.1 
consult with the Council in good faith on all substantive issues which arise during the conduct of such litigation and any related negotiations;

17.5.2 
take due and proper account of the interests of the Council; and

17.5.3 
not settle or compromise any claim without the Council’s prior written consent (which shall not be unreasonably withheld or delayed).

17.6
The Council shall at the written request and sole cost and expense of the Provider afford to the Provider all reasonable assistance for the purpose of contesting any claim or demand made or action which is brought against the Council or the Provider for infringement or alleged infringement of any Intellectual Property Right(s) in connection with the performance of this Agreement and the Provider shall reimburse the Council on demand for all costs and expenses (including, but not limited to, legal costs on a full indemnity basis and disbursements expenses, fees, payments and/or fines) which are properly incurred by the Council in doing so. 

17.7
Where the matter is being dealt with by the Provider, the Council shall not make any admissions which may be prejudicial to the defence or settlement of any claim (actual or threatened), demand or action for infringement or alleged infringement of any Intellectual Property Right(s) by the Council or the Provider in connection with the performance of this Agreement.

17.8
If a claim (actual or threatened), demand or action for infringement or alleged infringement of any Intellectual Property Right(s) is made under this Agreement and/or in respect of the performance of the Services by the Provider or in the reasonable opinion of the Provider is likely to be made, the Provider may at its own expense and subject to the consent of the Council (not to be unreasonably withheld or delayed) either:

17.8.1 
modify any or all of the Services without reducing the performance or functionality of the same in terms of generating the Service Outcomes, or substitute alternative Services of equivalent performance and functionality so as to avoid the infringement or the alleged infringement, provided that the terms of this Agreement shall apply mutatis mutandis to such modified Services and with any necessary changes to such modified Services or to the substitute Services; or

17.8.2 
procure a licence to use and provide the Services which are the subject of the alleged infringement on terms which are acceptable to the Council (acting reasonably) and at no additional cost to the Council.

17.9
The Provider shall indemnify, and keep indemnified, the Council against all claims (actual or threatened), demands, actions, costs, expenses (including legal costs and disbursements on a full indemnity basis, losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property Right by the availability of the Services, except to the extent that they have been caused by or contributed to by the Council’s acts or omissions.
17.10
The provisions of this Clause 17 shall apply throughout the Contract Period and indefinitely after the expiry or termination or this Agreement for whatever reason.
18.
Security of Information

18.1
In order to ensure that no unauthorised person gains access to any Confidential Information or any Personal Data obtained in the performance of this Agreement, the Provider undertakes to follow and maintain throughout the Contract Period appropriate effective security systems which have been approved by the Council.
18.2
The Provider shall perform secure back-ups of all Confidential Information or Personal Data received in the performance of this Agreement.  

18.3
The Provider shall as an enduring obligation of the Agreement use the latest version of anti-virus software available from industry accepted anti-virus software organisations.
18.4
The Provider shall immediately notify the Council of any breach of security in relation to Confidential Information and all Personal Data obtained in the performance of this Agreement and shall keep a concise chronological record of such breaches. The Provider shall use its best endeavours to recover any such Confidential Information or Personal Data however it may be recorded. The Provider shall also co-operate with the Council in any investigation that the Council considers necessary to undertake as a result of any breach of security in relation to Confidential Information or Personal Data relating to this Agreement.

18.5
If required by the Council in relation to the Services, the Provider shall provide reasonable assistance to the Council to enable the Council to comply with the various requirements of any relevant access to information legislation, including (but not limited to) the FOIA and the DPA. 
18.6
Each of the Parties acknowledges the duties and obligations which are placed on the Council by access to information legislation (including, but not limited to, the FOIA and the DPA). While the Council agrees as far as practicable to use its reasonable endeavours to afford the Provider an opportunity to comment in advance on any disclosure of information which the Council has been requested to make pursuant to the that legislation, the exercise of the Council’s discretion in such matters shall be absolute.

18.7
Where indicated at A22 of the Particulars, the Provider will sign up to and comply with, in all material respects, the One Staffordshire Information Sharing Protocol during the Contract Period and following the termination or expiry of the Agreement for whatever reason, in so far as and to the extent that the terms of the One Staffordshire Information Sharing Protocol apply to any information or data that the Provider may continue to possess and/or process following termination or expiry of the Agreement.

18.8
The provisions of this Clause 18 shall apply throughout the Contract Period and indefinitely after their respective expiry or termination of this Agreement.
19.
CONFIDENTIALITY
19.1
Confidential Information shall not include any information which: 


19.1.1
The disclosing Party can prove by documentary evidence produced within twenty-eight (28) days of disclosure was information already in its possession and at its free disposal; 


19.1.2
The disclosing Party can prove by producing documentary evidence was independently developed by it without reference to the Confidential Information; 


19.1.3
is after the Commencement Date disclosed to the disclosing Party in writing without any obligations of confidentiality by a third party who is not in breach of any duty of confidentiality in doing so; 


19.1.4
is or becomes generally available to the public in printed publications in general circulation through no act or default on the part of the disclosing Party; and/or 


19.1.5
is required to be disclosed by law (whether under any statutory legal or parliamentary obligation placed upon the disclosing Party whether FOAI or EI Regulations or any other law) on condition that the disclosing Party (where permissible and practicable) gives the other Party seven (7) working days advance notice of such disclosure.

19.2
Confidential Information will not fall within the exception in Clause 19.1 merely because a part, an element or an item of that Confidential Information falls within Clause 19.1 if the combination or sequence, arrangement or pattern of the Confidential Information concerned combined with other Confidential Information (if appropriate) does not fall within Clause 19.1.
19.3
The Provider agrees to indemnify and keep indemnified the Council in respect of all claims (actual or threatened), actions, proceedings, fines, damages, orders, expenses, charges, payments, costs (including legal costs on a full indemnity basis) which may directly arise as a consequence of any act or omission by the Provider in the breach of any  Confidential Information.
19.4
The Council shall be entitled to apply for equitable relief, including injunction and specific performance if the Provider is in breach of any of the provisions relating to Confidential Information.
19.5
Each of the Parties shall:

19.5.1 

treat all Confidential Information as confidential and safeguard it accordingly and keep it secure; and 

19.5.2 

not disclose any Confidential Information to any other person without the prior written approval of the other Party, except:

19.5.2.1.
to such persons and to such extent as may be reasonably necessary for the proper performance of this Agreement and for the Services; 

19.5.2.2
where disclosure relates to the quality or performance of this Agreement;

19.5.2.3
in respect of Safeguarding issues which have arisen under this Agreement; 

19.5.2.4
for disclosures by the Council of any document to which it is a party and which the Parties to this Agreement have agreed in writing may be disclosed; 
19.5.2.5
to enable a determination to be made under Clause 19;
19.6

The Provider shall take all necessary precautions to ensure that Confidential Information which is obtained from the Council under or in connection with this Agreement:

19.6.1


is given only to such of the Personnel and its professional advisors or consultants who are engaged to advise it in connection with this Agreement, or as is strictly necessary for the performance of this Agreement; and
19.6.2 

is treated as confidential and not disclosed (without prior Approval) or used by either the Provider or any Personnel otherwise than for the purposes of this Agreement.

19.7
Nothing in this Clause 19 shall prevent the Council from disclosing Confidential Information:

19.7.1 

for the purpose of the examination and certification of the Council’s accounts;

19.7.2 

any examination pursuant to sub-section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Council has used its resources;

19.7.3 

to any government department or any other Contracting Authority (and all government departments or Contracting Authorities receiving such information shall be entitled to further disclose any information to other government departments or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any government department or any Contracting Authority); or 

19.7.4

to any person engaged in providing any Services to the Council for any purpose relating to or ancillary to this Agreement and/or the Services provided that in disclosing such information the Council discloses only the information which is reasonably necessary for the purpose concerned and requires that the information is treated in confidence and that a confidentiality undertaking (in the same terms as contained in this Agreement) is given to the Council by the receiving third party where this is reasonably practical. 
19.7.5 under the Local Government Transparency Code 2015 where the Council is obliged to disclose information over any expenditure exceeding five hundred pounds (£500)
19.8
Nothing in this section shall prevent either of the Parties from using any techniques, ideas or knowledge gained during the performance of this Agreement in the course of its normal business to the extent that this does not result in a disclosure of any Confidential Information to a third party or an infringement of any Intellectual Property Right(s). 

20.
FREEDOM OF INFORMATION
20.1
The Provider acknowledges that the Council is subject to the requirements of the FOIA and the EI Regulations and shall assist and cooperate with the Council (at the Provider’s expense) to enable the Council to comply with these information disclosure requirements in relation to this Agreement.

20.2
The Provider agrees to indemnify and keep indemnified the Council in respect of all claims (actual or threatened), actions, proceedings, fines, damages, orders, expenses, charges, payments, costs (including legal costs on a full indemnity basis) which may directly arise as a consequence of any act or omission by the Provider which prohibits or delays the Council complying with its legal obligations.

20.3
The Provider shall procure that Personnel and Sub-contractor(s) under this Agreement (if any):

20.3.1

transfer any request for information about this Agreement and/or the Services to the Council as soon as practicable after receipt and in any event within two (2) Working Days of receiving any such request for information; 

20.3.2
in no event respond directly to a request for information unless expressly authorised to do so by the Council;

20.3.3


provide the Council with a copy of all information in its possession or control in the form that the Council requires (acting reasonably) within five (5) Working Days (or such other period as the Council may reasonably specify) of the date of the Council’s request for that information; and 

20.3.4 
do all acts and/or things and executed all documents and/or deeds,
provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a request for information within the time for compliance which is set out in either Section 10 of the FOIA or regulation 5 of the EI Regulations (as applicable). 

20.4
The Council shall be responsible for determining at its absolute discretion whether in relation to this Agreement any information: 

20.4.1 
is exempt from disclosure in accordance with the provisions of either the FOIA or the EI Regulations; and

20.4.2 
is to be disclosed in response to a request for information, and therefore in no circumstances will the Provider respond directly to a request for information about this Agreement and/or the Services under the FOIA or EI Regulations or otherwise, unless it is expressly authorised to do so by the Council. 

20.5
The Provider acknowledges that the Council may, acting in accordance with the FOIA and/or the EI Regulations be obliged to disclose information:

20.5.1 

without consulting with the Provider; or 

20.5.2 

following consultation with the Provider and having taken its views into account. 

20.6
The Provider must ensure that all information produced in the course of the operation of this Agreement and performance of the Services is retained for disclosure and must permit the Council to inspect such records as requested by it from time to time during the Contract Period and for a reasonable period following the termination or expiry of the Agreement for any reason.
20.7
The Provider acknowledges that any lists or schedules provided by it outlining Confidential Information and/or Commercially Sensitive Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information and/or Commercially Sensitive Information under the requirements of the Local Government Transparency Code 2015 and in accordance with Clause 20.4.
21.
data protection
21.1

The Parties shall each comply with their respective obligations under the Data Protection Legislation.  Neither Party shall do any act or omission that puts the other Party in breach of its obligation under any applicable Data Protection Legislation. Nothing in this Agreement shall be deemed to prevent either Party from taking the steps it reasonably deems necessary to comply with the Data Protection Legislation.

21.2  With respect to the Parties' rights and obligations under this Agreement, the Parties     agree that the Council is the Data Controller and that the Provider is the Data Processor.
21.3
The Provider shall:

21.3.1
Process the Personal Data only in accordance with instructions from the Council from time to time;

21.3.2
Process the Personal Data only to the extent, and in such manner, as is necessary for the provision of the Services performance of this Agreement or as is required by Law or any Regulatory Body;
21.3.3
not use any Personal Data for its own purposes, including but not limited to its own marketing promotion and/or sales processes;
21.3.4
notwithstanding the general obligations in Clause 21.1 implement appropriate technical organisational and contractual measures to, protect the Personal Data against unauthorised or unlawful Processing and against any accidental loss, destruction, damage, alteration or disclosure as more specifically required under the seventh principle of the DPA. These measures shall be appropriate and proportionate to the harm which might result from any unauthorised or unlawful Processing, accidental loss, destruction or damage to the Personal Data and having regard to the nature of the Personal Data which is to be protected;

21.3.5
take all reasonable steps to ensure the reliability of all Personnel who have access to the Personal Data;

21.3.6
obtain consent from the Council in order to transfer or process the Personal Data to any Subcontractors, Affiliates or any other third parties for the provision of the Services and/or performance of this Agreement; (where consent is provided by the Council the Provider must obtain a commitment of confidentiality from any Subcontractor, Affiliates or any other third parties)
21.3.7
ensure that none of the Personnel publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Council;
21.3.8
acknowledge that the Council is entitled to review Personal Data where this is shared (where necessary) for the provision of the Services with, accessed by or transferred to a third party.
21.3.9
notify the Council (within two (2) Working Days) if it receives:
21.3.9.1

 a request 
from a Data Subject to have access to that person's Personal 


Data; or

21.3.9.2
a complaint or request relating to the Providers and/or Council's obligations under the Data Protection Legislation;

21.3.10
provide the Council with full cooperation and assistance in relation to any such complaint or request made, or anticipated complaint or request, including by:

21.3.10.1

 providing the Council with full details of the complaint or request;

21.3.10.2

complying with a data access request within the relevant timescales set  out in the Data Protection Legislation and in accordance with the Council's instructions;

21.3.10.3


providing the Council with any Personal Data it holds in relation to a Data Subject (within the timescales required by the Council); and

21.3.10.4

providing the Council with any information requested by the Council;


21.3.10.5


not enter into any correspondence and/or exchange or make any statement submission or promise of any sort regarding the data subject access request;



21.3.10.6

referring and re-directing any Data Subject making a  data subject access request directly from the Provider to the Authorised Officer to respond accordingly.
21.3.11
permit the Council (subject to reasonable and appropriate confidentiality undertakings), to inspect and audit the Provider's data Processing activities (and/or those of its Affiliates, Sub-contractor(s) and/or Personnel) and comply with all reasonable requests or directions by the Council to provide the Council with such information as the Council may require to enable the Council to satisfy itself verify and/or procure that the Provider is in full compliance with its obligations under this Agreement and the Data Protection Legislation; and

21.3.12
not Process or otherwise transfer any Personal Data outside the European Economic Area.  If, after the Commencement Date, the Provider (or any Affiliate, Sub-contractor(s) and/or Personnel) wishes to Process and/or transfer any Personal Data outside the European Economic Area, the following provisions shall apply:

21.3.12.1



the Provider shall submit a Variation Notice to the Council which shall  be dealt with  in accordance with the Variation Procedure; 

21.3.12.2

the Provider shall set out in its Variation Notice details of the following:

(a)
the Personal Data which will be Processed and/or transferred outside the European Economic Area; 

(b)
the country or countries in which the Personal Data will be Processed and/or to which the Personal Data will be transferred outside the European Economic Area; 

(c)
any Affiliates, Sub-contractor(s), Supplier Personnel and/or other third parties who will be Processing and/or transferring Personal Data outside the European Economic Area; and

(d)
how the Provider will ensure an adequate level of protection and adequate safeguards (in accordance with the Data Protection Legislation and in particular so as to ensure the Council’s compliance with the Data Protection Legislation) in respect of the Personal Data that will be Processed and/or transferred outside the European Economic Area; 

21.3.12.3 
in providing and evaluating the Variation Notice, the Parties shall ensure that they have regard to and comply with then-current Council, Government and Information Commissioner Office policies, procedures, guidance and codes of practice on, and any approvals processes in connection with, the Processing and/or transfers of Personal Data outside the European Economic Area and/or overseas generally; and

21.3.12.4 
the Provider shall comply with such other instructions and shall carry out such other actions as the Council may notify in writing;

21.3.13 
immediately notify the Council of any breach of security measures required to be put in place pursuant to this Clause 21; and

21.3.14
ensure it does not knowingly or Negligently (wilful or reckless) do or omit to do anything which places the Council in breach of the Council’s obligations under the Data Protection Legislation.

21.4

Any breach by the Provider of its obligations set out in this Clause 21 shall be considered a material Default for the purposes of Clause 29 and the Council shall be entitled to recover all associated costs where the Provider has breached its obligations under the GDPR of the Data Protection Legislation.
21.5
The Provider acknowledges that notwithstanding the obligations contained in this clause the Provider shall not be relieved of its own direct responsibilities and liabilities under GDPR.
21.6
The provisions of this Clause 21 shall apply during the continuance Contract Period and indefinitely after its expiry or termination for any reason.
22.
PUBLICITY AND MEDIA

22.1
Without prejudice to the Council’s obligations under the FOIA, neither Party shall make any press announcements or publicise this Agreement in any way or use each other’s crests or logos, marks or other marketing symbols, signs, emblems and/or insignia except with the written consent of the other Party (such consent not to be unreasonably withheld or delayed).

22.2
Both Parties shall take all reasonable steps to ensure the observance of the provisions of Clause 22.1 by all their servants, employees, agents, professional advisors and consultants. 
22.3
Each Party acknowledges to the other that nothing in this Agreement either expressly or by implication constitutes and endorsement of any products or services of the other Party (including the Services, the Provider system and the Council system) and each Party agrees not to conduct itself in such a way as to imply or express any such approval or endorsement.
22.4  The provisions of this Clause 22 shall apply throughout the Contract Period and indefinitely after their respective expiry or termination. 
SECTION F – LIABILITY, INDEMNITIES AND INSURANCE
23 LIABILITY
23.1
Notwithstanding any other provision of this Agreement, neither Party limits or excludes its liability for:

23.1.1
fraud or fraudulent misrepresentation;
23.1.2
death or personal injury caused by its negligence;
23.1.3
breach of any obligation as to title implied by statute; 
23.1.4
the indemnities set out in Clauses 17, 19, 20 and 39; or
23.1.5
any other act, omission or liability for which may not be limited or excluded under any applicable Law. 

23.2
The Provider shall indemnify and keep indemnified the Council fully against all claims, proceedings, actions, judgments, damages, demands, costs, claims, liabilities, expenses (including legal and other professional expenses), losses or damage and any other liabilities whatsoever arising from or in connection with any Default of the provisions of this Agreement and any applicable Law, tort, negligence, willful default or defective performance or non-performance by the Provider or its Personnel, save to the extent that the same is directly caused by or directly arises from the negligence or breach of this Agreement or of any applicable Law by the Council. 
23.3
Subject always to the provisions of Clause 23.1 neither of the Parties shall have any liability to the other for any: 


23.3.1 
loss of profits;  


23.3.2 

loss of business opportunity; 


23.3.3

loss of revenue; 


23.3.4 
loss of goodwill; 


23.3.5 


loss of anticipated savings; or 


23.3.6 

indirect, consequential or special losses


whether any such losses are direct or indirect)

23.4
Each Party shall at all times take all reasonable steps to minimise and mitigate any loss or damage for which the relevant Party is entitled to bring a claim against the other Party pursuant to this Agreement.
24.
INSURANCE
24.1
Throughout the Contract Period, the Provider shall ensure that the Provider and any of its Personnel or Subcontractors effects and maintains with an insurance company of good repute a policy or policies of insurance to provide the minimum levels of cover set out in A29 to A31 of the Particulars in respect of all risks which may be incurred by the Provider arising out of the Provider’s performance of this Agreement including death or personal injury, loss of or damage to property or any other loss.  Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Provider. 

24.2
Unless the policies of insurances contain an indemnity in relation to a Principal Clause for the benefit of the Council the Provider shall ensure the Council’s interest is noted on all policies throughout the Contract Period such that the Council will be indemnified by the Provider’s insurers.

24.3
Within one (1) month of the Contract Award Notice by the Council and thereafter each year, the Provider shall supply to the Council either the relevant policies which are referred to in A29 to A31 of the Particulars, or a certificate from its insurers or brokers demonstrating that appropriate cover is in place in compliance with the requirements of the said Clauses.

24.4
The Provider shall hold adequate insurance, as specified in A31 of the Particulars, for all vehicles which are used by the Provider to deliver the Services.  The Provider shall also produce a copy of each such insurance policy (or any such specific insurance policy which is requested by the Council) to the Authorised Officer if requested to do so within ten (10) Working Days, provided that if the Council requests this information more often than once a year without good reason then the Council shall meet the Provider’s reasonable costs in complying with any such additional request. 

24.5
If, for whatever reason, the Provider fails to give effect to and maintain the insurances which are required by this section then the Council may (provided that it acts reasonably) make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Provider (whether by offsetting the amounts in question against any Instalment or otherwise).
24.6
The terms of any insurance or the amount of any insurance cover arranged by the Provider pursuant to this section shall not relieve the Provider of any of its liabilities under this Agreement.

SECTION G – REMEDIES AND DEFAULT
25
REMEDIES AND DEFAULT 
25.1
Any issue or matter relating to the failure by the Provider in respect of quality monitoring and performance shall be considered and discussed through Contract Review meetings with the Council in accordance with Schedule D.  If the matter remains unresolved then clause 25.2 shall apply.
25.2
In the event that the Provider commits a Default that is capable of remedy:


25.2.1 the Provider shall notify the Council in writing of the Default as soon as practicable but in any event within two (2) working days of becoming aware of the Default; or

25.2.2  that the Council shall be entitled to serve a Default Notice
25.3
This clause 25 shall apply if 

25.3.1  the Provider ought to have been reasonably aware of the Default; or

25.3.2  the Council becomes aware of and in its reasonable opinion considers that the Provider is in Default and sets out in writing the details of the Default by serving a Default Notice and details of what the Provider has to rectify 
unless the Default also constitutes a Notice of termination, the Provider shall comply with the action plan proposed by the Council contained within the Default Notice.
25.4
The Provider shall comply with the action plan as soon as possible and in any event within ten (10) Working Days  from the date of the Default Notice..
25.5 
The action plan shall set out:


25.5.1

  full details of the Default that has occurred;

25.5.2  the actual or anticipated effect of the Default; and

25.5.3  the steps which the Council requires the Provider to take to rectify the Default including timescales for each step including the overall total timescale
25.6
If the Provider fails to satisfactorily undertake the actions set out in the action plan then the Council shall be entitled to serve a Default Notice and terminate the Agreement in accordance with the provisions set out in Clause 29.
26.
SUSPENSION 

26.1
The Council may serve a Suspension Notice upon the Provider at any time if:

26.1.1 
the Council wishes to investigate any alleged Default by the Provider, or other alleged event, which if substantiated would entitle the Council to terminate this Agreement; and/or 

26.1.2 
a Regulatory Body directs an inquiry into the Provider’s affairs on the grounds of actual or alleged misconduct or mismanagement.

26.2
If the Council serves a Suspension Notice upon the Provider, then the Council may either suspend the provision of the Services (or any relevant part thereof) or suspend the provision of Service and the Provider shall comply diligently with any such suspension from and including the relevant specified date.

26.3
If the Council serves a Suspension Notice upon the Provider, then the Council may suspend the provision of payment of the Price (or any relevant part thereof) specified by the Council in the Suspension Notice (acting reasonably) and the Provider shall comply diligently with any such suspension from and including the relevant specified date.

26.4
Any suspension of the Services (or any part thereof) under Clause 26.1  shall be reviewed by the Council not later than three (3) months after the service of the relevant Suspension Notice (subject to Clause 26.5).

26.5
The Council shall ensure that any investigation which is carried out under Clause 26.1 is undertaken as quickly and diligently as possible and the Provider shall co-operate with any such investigation, including by providing information promptly to the Council if requested.

26.6
If during the suspension either, the Council shall request information from the Provider with respect to the investigation, and/or the Council shall request a written undertaking from the Provider to take particular steps and/or to refrain from particular action in order to avoid the repetition of a Default, then in calculating and applying the three (3) month time limit which is stated in Clause 26.4, the period of time which is taken by the Provider to meet the request shall be disregarded.

26.7
The Council shall make available to the Provider a copy of the report of the findings of any investigation which is undertaken pursuant to Clause 26.1 (as soon as practicable) after the investigation has been completed.

26.8
Upon either the cessation by the Council of any suspension of the Services (or any part thereof) which is implemented under Clause 26.1, or the closure of any investigation which is initiated by the Council under Clause 26.1, the Council shall serve Notice on the Provider to confirm the lifting of the suspension in question.

26.9
If the Council confirms any alleged Default or other alleged event pursuant to this section, or a Regulatory Body finds the Provider responsible for misconduct or mismanagement in relation to this Agreement then the Council may take further action in accordance with (but not restricted to) Clauses 29 to 30 of this Agreement.

27.
FORCE MAJEURE

27.1
Neither of the Parties shall be considered to be in Default, or under any liability whatsoever for non-performance, part performance, defective performance, or delay in the performance of any of the Services supplied (or to be supplied), or work carried out (or to be carried out) under this Agreement, in circumstances where the same is directly or indirectly caused by, or is as a result of, Force Majeure (subject however to any express provision of this Agreement to the contrary and subject also to the succeeding provisions of this section).

27.2
The Provider acknowledges that it is of fundamental importance that there is no break in the continuity of its performance of this Agreement and therefore notwithstanding the relief which is granted to the Provider by Clause 27.1 the Provider shall use its best endeavours in any situation where Force Majeure applies to:

27.2.1
mitigate the Force Majeure and perform this Agreement as soon as and as fully as possible;

27.2.2 
provide the best possible substituted performance of this Agreement; and

27.2.3
resume performance of its obligations as soon as reasonably possible after the removal of the cause of the delay or prevention.

27.3
The Provider shall not be entitled to relief under this section in any circumstances where it has caused, or substantially contributed to, any delay or failure in the performance of its obligations by any Default on its part.

27.4
If as a consequence of any Force Majeure the provision of the whole of the Services is temporarily terminated, or suspended, or substantially disrupted, then with effect from the date that the Force Majeure occurs and thereafter until such time as the Provider resumes the provision of the Services so that they are fully operational in accordance with this Agreement, the payment of the Instalments may be suspended either, in their entirety, or on a pro-rata basis as determined by the Council (acting reasonably) according to the extent to which the Services have been disrupted, by the Council by serving Notice on the Provider under this Clause.

27.5
If any event that constitutes Force Majeure continues for more than three (3) months either Party may give three (3) month’s written Notice to the other to either terminate this Agreement or propose a termination date that both Parties may agree (such agreement not to be unreasonably withheld or delayed). 

SECTION H – TERMINATION
28.
Break CLAUSE
28.1

The Council shall have the right to terminate this Agreement in whole or in part at any time by giving at least the Period of Notice specified at A9 of the Particulars to the Provider (or any lesser period of notice by agreement only between the Parties).
29.
Termination 

29.1
The Council may either terminate this Agreement in whole or in part with immediate effect, without penalty by serving Notice in circumstances where either:

29.1.1 

the Provider has committed a material Default and/or committed a Prohibited Act which in the reasonable opinion of the Council is incapable of remedy; or
29.1.2
the Provider has committed a breach of a Material Obligation; or
29.1.3 

the Provider commits a Default which is capable of remedy but the Provider fails to remedy the Default within the timescales set out in the Default Notice from the date of the Notice by the Council requiring such Default to be remedied;

29.1.4 
the Provider commits a Persistent Breach or Catastrophic Failure notwithstanding the process of a Contract Review in accordance with Schedule D;

29.1.5
there is an Event of Insolvency as described in Clause 31;
29.1.6
the Council reasonably believes an Event of Insolvency has or is about to be suffered by the Provider; 

29.1.7 
any of the provisions or Regulation 73(1) of the Regulations apply;

29.1.8 

there is a Change of Control of the Provider within the meaning of section 1124 of The Corporation Tax Act 2010 that does not comply with the relevant provisions of the Regulations;
29.1.9
during the Contract Period the Provider fails to comply in the performance of the Services with legal obligations in the fields of environmental, social or labour law in accordance with 57 (8) (a) and 56 (2) of the Regulations.

29.1.10 the Provider has been unable to resolve an Intellectual Property Right claim made against them
29.2
If the Council exercises its right under Clause 29.1 then the Provider will indemnify and keep indemnified the Council and the Council may charge the Provider for any costs, expenses, sums, fines, administration and legal costs on a full indemnity basis which are properly incurred by it as a consequence. The Council may subsequently deduct the resulting amount from the next or any subsequent Instalment or otherwise, to the extent that such amounts exceed the Instalment payment which would otherwise have been payable to the Provider for the same under this Agreement, the Council may recover the same from the Provider as a debt. Such costs shall include any administration costs which are incurred by the Council in respect of the investigation, preparation and service of the Council’s termination Notice and the provision of the Services, or any part of the Services, throughout what would otherwise have been the remainder of the Contract Period, as applicable (either by the Council or any Replacement Provider).  
29.3
If the Council is in material breach of any of its obligations under this Agreement at any time, then, provided that the breach of contract in question is not immaterial, the Provider may serve Notice on the Council, in which the Provider shall:

29.3.1

summarise the facts which constitute the Default in question;

29.3.2

state precisely which provisions of this Agreement the Council has failed to comply with;

29.3.3

state the measures (if any and if practicable) which the Provider requires the Council to undertake (acting reasonably) to remedy the Default to the Provider’s reasonable satisfaction, or otherwise to avoid any repetition of the Default;

29.3.4

state the period of time (having reasonable regard to the nature of the Default) and in any event no less than 10 Working Days) within which the Default must be rectified by the Council.

29.4
Subject always to Clause 29.6 if the Council fails to comply with any Notice which is served by the Provider in accordance with Clause 29.6 (and the Notice is not in dispute between the Parties) then the Provider may terminate this Agreement (if the Council is in material Default of an obligation) by giving the Council at least the notice period specified in the Particulars (or any lesser period of time by agreement in writing only between the Parties, each acting reasonably).
29.5
Where the Council considers the subject matter of the Default Notice issued by the Provider in Clause 29.3 to be immaterial then the Council reserves the right to dispute that Notice in accordance with Clause 29.6.

29.6


Where any Notice under Clause 29.3 has been issued by the Provider and the Council has disputed that Notice in any respect the Provider and the Council must first submit to the Dispute Resolution Procedures (Clause 59) before the Provider is permitted to issue a Notice of Termination under and in accordance with Clause 29.5.
29.7

The Provider shall not exercise, or purport to exercise, any right to terminate this Agreement (or accept and act on any purported or actual act of repudiation of this Agreement) except as expressly permitted in this Agreement.
29.7
Except as otherwise expressly provided by this Agreement, all remedies available to either party for breach of this Agreement are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed to be an election for such remedy to the exclusion of any other remedies. 
30.
CONSEQUENCES OF TERMINATION
30.1
If the Council terminates this Agreement in whole or in part under Clause 29 such termination shall be at no loss or cost to the Council and the Provider will indemnify and keep indemnified the Council against any and all losses, liabilities, cost, expenses, awards, damages, claims (actual and threatened) orders, fines, levies, charges, administration costs (including legal costs on a full indemnity basis) arising directly or indirectly from the early termination of the Agreement.
30.2

If this Agreement is terminated in whole or in part under any of Clause 29 then no further Instalments shall be payable by the Council to the Provider until the Council has established the final cost of making alternative arrangements for the provision of the Services throughout what would otherwise have been the remainder of the Contract Period.

30.3
On termination or expiry of this Agreement for whatever reason (statute; court order; default) the Provider shall: 


30.3.1 
ensure that all Records and other material belonging to the Council (and all media of any nature containing information and data belonging to the Council or relating to the Services), shall be delivered to the Council forthwith and the Contract Manager shall certify full compliance with this Clause; and

30.3.2

the Provider warrants, represents and undertakes that:


30.3.2.1
it has waived absolutely any right to be identified as the authors of the Intellectual Property in accordance with s.78 (2) of the Copyright Designs and Patent Act 1988 that they may have created during the Contract Period or which is licenced to or belonging to the Council under Clause 17 (Intellectual Property Rights) together with any right they may have had to object to the alteration and/or derogatory treatment of the Software granted by s.80 of that Act;


30.3.2.2
as at the termination date, it has no knowledge of any potential, pending and/or outstanding actions, proceedings, allegations and/or claims (actual or threatened) by any third party in respect of the Intellectual Property Right(s) to the effect that the third party has any interest, whether legal or equitable, in the Intellectual Property Right(s) or any part of it or that it has infringed the Intellectual Property Rights of that third party;


30.3.2.3
it has not granted any licences to use the Intellectual Property Right(s) which have not been disclosed in writing to the Council;


30.3.2.4
 it has not, either by act or omission, caused and/or permitted anything to be done which might endanger the validity of the Intellectual Property Right(s) and has no knowledge of any circumstances that may so endanger the validity of the Intellectual Property Right(s).
    30.3.2.5
it will immediately return all information, documents and deeds and Records materials work and other items including any back up media, provided always that the Provider will be permitted to keep one copy of all business records it is required by law or regulatory bodies to keep.
    30.3.2.6 it will at the sole cost and expense of the Council execute any further documents and/or deeds and do any such acts and/or things as the Council may require to enable the Council to secure the continuation of the Services with a new provider; and/or 
    30.3.2.7  it will, at the sole cost and expense of the Council, take such action as the Council may reasonably require to assist the Council in bringing or defending any proceedings relating to the Intellectual Property Right(s), the performance of the Services during the Contract Period and/or any other matter reasonably connected to either those matters or this Agreement generally.
30.4

On termination or expiry of the Agreement for whatever reason the following Clauses and provisions of this Agreement shall continue to have full force and effect and survive such termination or expiry indefinitely:  Clause 13 (Recovery of Sums Due (Set-Off)); Clause 15 (Audit); Clause 17 (Intellectual Property Rights); Clause 18 (Security of Information); Clause 19 (Confidentiality); Clause 20 (Freedom of Information); Clause 21 (Data Protection); Clause 22 (Publicity and Media); Clause 23 (Liability); Clause 24 (Insurance); Clause 27 (Force Majeure); Clause 29 (Termination); Clause 30 (Consequences of Termination); Clause 31 (Insolvency); Clause 34 (Handover); Clause 36 ( Health and Safety); Clause 39 (Human Rights); Clause 40 Modern Slavery; Clause 43 (Complaints); Clause 44 (Whistleblowing); Clause 46 (Disruption); Clauses 47 (Business Continuity); Clause 51 (Continuing Rights and Remedies); Clause 53 (Fraud and Prevention of Corruption); Clause 59 (Dispute Resolution Procedures) and Clause 62 (Governing law).   In addition all aspects of the Tender and Clarifications will continue in full force and effect. 

30.5
The provisions set out in Clause 34 shall apply and the Council shall set out the arrangements for the handover of the Services to the Provider in writing.

31.

Insolvency

31.1
The Provider will have suffered an Event of Insolvency where:
31.1.1 

the Provider undergoes a Change of Control which (in the opinion of the Council acting reasonably) has impacted adversely and materially on the Provider’s performance of this Agreement (subject to Clause 31.2);

31.1.2 
the Provider is an individual or a firm and a petition is presented for the Provider’s bankruptcy, or a criminal bankruptcy order is made against the Provider or any partner in the firm, or the Provider or any partner in the firm makes any composition or arrangement with or for the benefit of creditors, or makes any conveyance or assignment for the benefit of creditors, or if an administrator is appointed to manage the Provider’s or firm’s affairs;

31.1.3 
the Provider is a company, and the company passes a resolution for winding up or dissolution (otherwise than for the purposes of and followed by an amalgamation or reconstruction) or an application is made for, or any meeting of its directors or members resolves to make an application for, an administration order in relation to it, or any party gives or files notice of intention to appoint an administrator of it or such an administrator is appointed, or the court makes a winding-up order, or the company makes a composition or arrangement with its creditors, or an administrative receiver, receiver, manager or supervisor is appointed by a creditor or by the courts, or possession is taken of any of its property under the terms of a fixed or floating charge;

31.1.4 
the Provider is unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986;

31.1.5

the Provider either appears unable to pay, or to have no reasonable prospect of being able to pay, a debt within the meaning of Section 268 of the Insolvency Act 1986;

31.1.6 
the Provider, being an individual, shall die or be adjudged incapable of managing their affairs within the meaning of Schedule 5, Part 1 of the Mental Capacity Act 2005;

31.1.7 
the Provider ceases or threatens to cease to carry on the whole or a substantial part of its business or disposes of the whole or a substantial part of its assets such that in the reasonable opinion of the Council this would adversely affect the delivery of the Services;
31.1.8 
any event which is equivalent or similar to those detailed in the preceding sub-Clauses of this Clause 31.1 occurs under the law of any other jurisdiction within the United Kingdom.
31.2
If either a Change of Control occurs, or any of the other contingencies which are specified in the sub-clauses to Clause 31.1 occur, then the Provider shall give Notice of the same on the Authorised Officer immediately following the relevant contingency occurring.
32.
FINANCIAL INSTABILITY

32.1
Within twenty (20) Working Days of receiving a written request from the Council, the Provider shall submit to the Council (free of charge) a copy of its latest annual accounts.

32.2
The provisions of Clause 32.4 and Clause 32.5 shall apply if any of the following contingencies occur at any time during the Contract Period:

32.2.1 

the Provider fails to submit statutory accounts before any statutory deadline;

32.2.2 


a county court judgment is made against the Provider for a sum greater than or equal to one per cent (1%) of the Provider’s annual turnover, and the debt is not settled within twenty-eight (28) days;
32.2.3 


the Acid Test Ratio, calculated from the Provider’s last annual accounts, falls below a ratio of one to one (1:1);

32.2.4


the Provider makes a loss in any financial year exceeding five per cent (5%) of its turnover for the year in question;

32.2.5


in respect of any premises which are essential to the delivery of the Services, any landlord makes an application to the courts to recover unpaid rent or for the forfeiture of the lease or tenancy of such premises;

32.2.6


any person holding a mortgage or other charge over any premises which are essential to the delivery of the Services makes an application to the courts to recover unpaid loan obligations, or for possession of the premises, or for any similar order;

32.2.7


the Council has reasonable grounds to believe that any of the events which are set out in the preceding sub-clauses of this Clause has occurred, or is about to occur.

32.3
If any of the contingencies which are listed in Clause 32.2 occur, then the Provider shall serve Notice on the Council within two (2) Working Days of the date of the occurrence in question.

32.4
If this Clause 32.4 applies, then the Provider shall:

32.4.1

on receipt of a written request from the Council, furnish the Council with:

32.4.1.1



a copy of the Provider’s latest accounts; 

32.4.1.2


a cash flow forecast for any coming period specified by the Council (acting reasonably); 

32.4.1.3

a reference from its bankers; and 

32.4.1.4


such other evidence that it is and will remain a going concern as the Council may reasonably require.

32.4.2 

meet the Council within five (5) Working Days of receipt of the written request which is referred to in Clause 32.4.1 in order to discuss its position with the Council and answer such questions as the Council may reasonably ask. 

32.5
If upon considering the information which is referred to in Clause 32.4 the Council considers that the Provider is no longer a going concern, or that there is a significant risk that the Provider will cease to be a going concern within six (6) months, then Clause 29 shall apply.
33.
FINANCIAL DISTRESS 

33.1
If this Clause 33 applies then the Council may serve a Financial Distress Notice on the Provider.

33.2
Any Financial Distress Notice which is issued by the Council shall be sent to the Provider’s last known electronic mail address and the Council shall use its reasonable endeavours to contact the Provider by telephone to advise it that the Financial Distress Notice has been served. A copy shall then also be sent by the Council to the Provider immediately by first class post.

33.3
Each Financial Distress Notice shall:

33.3.1 

state that it is a Financial Distress Notice; 

33.3.2
set out the reasons why the Council believes that the Provider is no longer a going concern, or is at significant risk of ceasing to be a going concern within the next six (6) months; and 

33.3.3


state that the Agreement is to terminate on either the date which is one (1) month from and including the date of the service of the Financial Distress Notice, or on such later date as the Council may specify (acting reasonably). 

33.4
If following the receipt of a Financial Distress Notice the Provider does not accept that the Council is correct in its assessment that the Provider is either no longer a going concern, or at a significant risk of ceasing to be a going concern within the next six (6) months, then it may serve on the Council, within ten (10) Working Days of receipt of the Financial Distress Notice, a Notice of appeal (the “Appeal Notice”).

33.5
The Provider shall ensure that its Appeal Notice sets out the full grounds for its appeal against the Financial Distress Notice in question. The Provider shall also enclose with the Appeal Notice full, concise and pertinent information and evidence in support of the appeal.

33.6
The Council shall consider any Appeal Notice which is served on it by the Provider and shall at the Provider’s request meet the Provider and/or its financial advisers within five (5) Working Days of the date of the service of the Appeal Notice to discuss the same.

33.7
The Council shall notify the Provider within ten (10) Working Days of receipt of any Appeal Notice whether or not the Council accepts the appeal in question. 

33.8
If the Council rejects any Appeal Notice which is served on it by the Provider, then the matter may be submitted by the Provider for determination in accordance with the Dispute Resolution Procedures.
34.
HANDOVER
34.1
The Provider shall not make any charge to the Council or any Replacement Provider for any expenditure which is incurred (howsoever) in carrying out the handover arrangements which are set out in this Clause 34. 
34.2
Within one (1) month of the expiry or earlier determination of the Contract Period, the Provider shall serve Notice on the Council to seek confirmation as to whether or not the Council requires to take possession of the Provider’s information, documents, files and other records and working papers (whether in paper or electronic form) in relation to the Services.
34.3
Within ten (10) Working Days of receiving the Provider’s Notice under Clause 34.2, the Council shall serve a counter-notice on the Provider setting out the Council’s requirements (acting reasonably) with which the Provider must comply with regard to any documents, information, files and other records and working papers which are referred to in the Specification. Such requirements may include (at the Council’s discretion):

34.3.1 


the delivery of the originals of such files, records and papers (rather than copies) to the Council’s offices in Stafford` or such other address as specified by the Council, in good order and in good condition, within ten (10) Working Days of the service of the Notice in question by the Council, and/or;

34.3.2 


the immediate deletion or destruction of the originals and copies of such files, records and papers (whether in electronic form or otherwise).
34.4
When implementing the arrangements in this section, the Provider shall use all reasonable endeavours to transfer to the Council (or any Replacement Provider) all data in accordance with an industry standard format (or any other format reasonably specified by either the Council or the Replacement Provider in question) relating to the Services including (without limitation) all requests made to the Provider for any of the Services to be undertaken which have not been actioned or completed by the Provider.

34.5
The Provider shall also comply with the requirements of the TUPE obligations set out in Schedule J in relation to the provision of information by the Provider to the Council about the Personnel who are engaged in the provision of the Services (whether or not employed by the Provider).

34.6
The Provider shall co-operate free of charge and in good faith at all times with the Council and any Replacement Provider to facilitate an efficient takeover of the performance of the Agreement in order to ensure a seamless handover of the Services then in progress. 

34.7
The provisions of this Clause 34 shall remain in force indefinitely between the Parties following the expiry or earlier termination of the Contract Period.
35.
OBLIGATIONS IN RELATION TO RE-TENDER
35.1
The Provider shall provide an exit plan to the Council setting out the details and processes for the transfer arrangements.

35.2
The Provider shall provide to the Council and/or (subject to any potential Replacement Provider entering into reasonable written confidentiality undertakings) to its potential Replacement Provider, such material and information as is reasonably required by the Council in order to facilitate the preparation by the Council of any invitation to tender and/or to facilitate any potential Replacement Provider undertaking due diligence.  Such information may include (but is not limited to):




35.2.1 details of the Services;
35.2.2 details of all assets (including the net book value of such assets) and details of their condition and physical location);

35.2.3 an inventory of all Council data and any other relevant data with respect to the Services in the Provider’s possession of control;

35.2.4 a copy of the register, updated in full by the Provider up to the date of delivery of such Register; and

35.2.5 subject to the DPA 1998, all information relating to Transferring Employees (as defined in Schedule J) required to be provided by the Provider under this Agreement.

35.3
The Provider shall not be required to comply with the provision of paragraph 35.1 before service of a Notice to terminate this Agreement or in the period which is more than six (6) months before the expiry of the Contract Period.

SECTION I – MISCELLANEOUS AND GOVERNING LAW 
36.
HEALTH AND SAFETY

36.1
In relation to the Personnel, the Provider shall at all times comply with the requirements of the Health and Safety at Work Act 1974 and any other Laws pertaining to the health and safety of employees and others who may be affected by the Provider’s acts or omissions in providing the Services and shall require that any Sub-contractor(s) also comply strictly with this requirement. 

36.2
The Provider shall ensure that its health and safety policy statement (as required by the Health and Safety at Work Act 1974) is made available to the Council on request. 

36.3
The Provider shall take full responsibility for the adequacy and safety of all operations and methods adopted in the performance of this Agreement and the acts of its Personnel. The Provider shall notify the Council in writing if any method or practice set out in the Specification shall be or shall become an unsafe method of work.

36.4
The Council reserves the right to serve Notice on the Provider to suspend the provision of the Services in whole or in part without paying compensation to the Provider if and whenever the Provider is, in the reasonable opinion of the Council, in contravention of either the Health and Safety at Work Act 1974, or any of the provisions within this Clause.

37.
DISCRIMINATION

37.1
Throughout the Contract Period, the Provider shall:

37.1.1 
comply with the requirements of the Equality Act 2010 and the Human Rights Act 1998 or other relevant legislation;

37.1.2 
promote race equality, equal opportunities and anti-discrimination in relation to the use and operation of the Services and also in relation to the Provider’s related employment practices;

37.1.3 
use its best endeavours in relation to the Services (without prejudice to the general application of the preceding provisions of this Clause) to:

37.1.3.1

eliminate unlawful racial discrimination;

37.1.3.2 
promote good relations between people of different racial groups;

37.1.3.3 
promote equality of opportunity; and

37.1.3.4 
monitor the effectiveness of its policies in achieving compliance with the requirements of this Clause.

37.2
The Provider shall indemnify the Council against all liabilities resulting from any failure by it to comply with Clause 37.1.
37.3
The Provider shall take all reasonable steps to secure the strict observance of Clause 37.1 by all Personnel and all suppliers employed in the execution of the Agreement. The Provider shall also provide such information as the Council may reasonably require for the purpose of assessing the Provider’s continuing compliance with this Clause at any time during the Contract Period.
38
OFFICIAL SECRETS ACT AND FINANCE ACT

38.1
The Provider shall comply with the provisions of:


38.1
  the Official Secrets Acts 1911 to 1989 (as amended or re-enacted from time to time); and


38.2  section 182 of the Finance Act 1989 (as amended or re-enacted from time to time)
39.
HUMAN RIGHTS

39.1
The Provider shall comply with the Human Rights Act 1998 as if it were a ‘Public Authority’ within the meaning of the Human Rights Act 1998.  The Provider shall also undertake, or refrain from undertaking, such acts as the Council requests so as to enable the Council to comply with its obligations under the Human Rights Act 1998
39.2
The Provider shall indemnify the Council from and against any liability, loss, claim or proceedings arising out of any violation of the Human Rights Act 1998 by the Provider in the course of providing the Services.
40.
MODERN SLAVERY

40.1
The Provider shall comply with the obligations set out in the Modern Slavery Act 2015.  If any breach of Clause 40 is suspected or known, the Provider shall immediately notify the Council in writing if:


40.1.1



it has committed an offence under the Modern Slavery Act 2015 (a “MSA     Offence”); or

40.1.2
it is subject to an investigation relating to an alleged MSA Offence or prosecution under the Modern Slavery Act 2015; or


40.1.3      is aware if any circumstances within its supply chain that could give rise to an investigation relating to an alleged MSA Offence or prosecution under the Modern Slavery Act 2015;


40.1.4
if it becomes aware or has reason to believe that it, or any of its officers, employees, agents or subcontractors have, breached or potentially breached any of the Provider’s obligations under this Clause.  Such Notice shall set out full details of the circumstances concerning the breach or potential breach of the Provider’s obligations and the steps to ensure slavery and human trafficking are not taking place.

40.2
The Council shall act in a reasonable and proportionate manner having regard to such matters as to the seriousness of the breach.

40.3
The Council may terminate this Agreement by written notice if the Provider or any of its Personnel (in all cases whether or not acting with the Provider’s knowledge) breaches Clause 40.  In determining whether to exercise the right of termination the Council shall give due consideration where appropriate to action other than terminate the Agreement.
41.
SAFEGUARDING 

41.1
The County Council has a duty under s.11 of the Children Act 2004 (as amended and re-enacted from time to time) that any contracted services are discharged having regard to the need to safeguard and promote the welfare of children.

41.2
Where applicable to the Services, the Provider shall adopt the Council’s procedures for dealing with allegations or suspicions of Abuse including (without limitation) Social Care & Health’s publications which are titled “Staffordshire and Stoke-on-Trent Adult Safeguarding Partnership Inter-agency Adult Protection Procedures 2010” and “Staffordshire Safeguarding Children Board’s Inter-Agency Procedures for Safeguarding Children and Promoting their Welfare” (as amended from time to time during the Contract Period).

41.3
The Authorised Officer must be notified immediately in writing by the Provider of all instances of suspected Abuse of any Service User which comes to the attention of the Provider by any means pursuant to the operation of this Agreement.

42.
COUNTER-TERRORISM AND SECURITY ACT 2015

42.1










The Provider acknowledges that the Council has a duty under the Counter-Terrorism and Security Act 2015 (“CTSA”) to have due regard to the requirement to prevent people from being drawn into terrorism. The Provider shall facilitate the Council’s compliance with its duty pursuant to the CTSA and the Provider shall have regard to the statutory guidance issued under section 29 of the CTSA (as may be amended and re-enacted from time to time) and in particular the Provider shall ensure that Personnel:- 
42.1.1  understand what radicalisation means and why people may be vulnerable to being drawn into terrorism;
42.1.2   are aware of extremism and the relationship between extremism and terrorism;
42.1.3   know what measures are available to prevent people from becoming drawn into terrorism and how to challenge the extreme ideology that can be associated with it;

42.1.4   obtain support for people who may be exploited by radicalising influences 

42.2    Where the Provider identifies or suspects that someone may be engaged in illegal terrorist related activity, the Provider must refer such person or activity to the police.
42.3

The Provider shall notify the Council in circumstances when the Provider has made such reporting to the police and details of the outcome.
43.
COMPLAINTS

43.1
The Provider shall produce a complaints procedure (which shall first be approved by the Council, acting reasonably) which is fully integrated with and compatible with the Council’s procedure for dealing with complaints which can be found on the Council’s website. 
43.2
At the reasonable request of the Authorised Officer, the Contract Manager shall supply full details to the Council of any complaint which has been made to the Provider about the Services and the Provider’s response to the complaint in question.
44.
WHISTLEBLOWING

44.1
The Provider shall ensure that it has a ‘whistleblowing’ procedure (which shall first be approved by the Council, acting reasonably) and the Provider shall diligently apply this procedure to its Personnel throughout the Contract Period. 

44.2
The Provider confirms that the Council is authorised as a person to whom the Personnel may make a qualifying disclosure under the Public Interest Disclosure Act 1998 and the Provider declares that any of its Personnel who make a protected disclosure (as defined by the said Act) shall not be subjected to any detriment and that it will make its Personnel aware of this provision. 

44.3
The Provider further declares that any provision in any contract purporting to preclude a member of its Personnel from making a protected disclosure is void. 
45.
NOT USED
46.
DISRUPTION

46.1
The Provider shall take reasonable care throughout the Contract Period to ensure that when complying with this Agreement it does not disrupt the operations of the Council, or the work of its officers, or any other provider that is employed by the Council.

46.2
The Provider shall immediately serve Notice on the Council of any actual or potential industrial action, whether such action relates to its Personnel or the employees of any third party, which affects or might affect the Provider’s ability at any time to perform its obligations under this Agreement.

46.3
In the event of industrial action by any Personnel, or the Provider’s suppliers, the Provider shall seek Approval to its proposals for the continuance of the performance of this Agreement (whether via the implementation of the Business Continuity Plan or otherwise).

46.4
If the Provider’s proposals referred to in Clause 46.3 are considered insufficient or unacceptable by the Council (acting reasonably) then this Agreement in question may be terminated by the Council by giving Notice in writing to the Provider with immediate effect. 

47.
BUSINESS CONTINUITY

47.1
The Civil Contingencies Act 2004 requires the Council to maintain plans to ensure that it can continue to perform all of its ordinary functions in the event of an emergency. Organisations which provide Services which underpin the Council’s service provision must therefore be able to continue to provide the Services in the event of an emergency. The Provider shall therefore prepare and implement a robust and viable business continuity plan that ensures the continuation of the provision of the Services throughout the Contract Period in accordance with the requirements of the Civil Contingencies Act 2004. 

47.2 The Provider shall ensure that its Business Continuity Plan includes:

47.2.1 
an introduction identifying the purpose of the Business Continuity Plan, its limitations and exclusions, and the individual members of Personnel responsible for implementing the Business Continuity Plan;

47.2.2 
the clear aims and objectives that the Business Continuity Plan will achieve;

47.2.3

the tasks and activities of the Provider’s business and the risks associated with each of these tasks and activities;

47.2.4 
a full description of the policies, processes and procedures which are in place to support the Business Continuity Plan;

47.2.5
the roles and responsibilities of the Provider, its Personnel and its partners in implementing the Business Continuity Plan;

47.2.6
the command and control arrangements which will operate to support the effectiveness of the Business Continuity Plan;

47.2.7 
the communications arrangements that will ensure that the Business Continuity Plan is widely understood by Personnel and so that a business continuity management culture is embedded within the Provider’s business in relation to the Services; and

47.2.8 
a schedule detailing when the Business Continuity Plan was last reviewed, how and when the actions within the Business Continuity Plan will be tested, reviewed and updated by the Provider each year.

47.3
The Provider shall:

47.3.1 
upon request by Notice from the Council, disclose to the Council the contents of its Business Continuity Plan (include any revisions made to it from time to time during the Contract Period);

47.3.2
allow the Council (at its discretion) from time to time during the Contract Period to monitor the Provider’s business continuity arrangements;

47.3.3
serve Notice on the Council immediately if an incident occurs which activates the Business Continuity Plan (such notification to be served prior to the issue by the Provider of any notification to the press or other media); and

47.3.4
provide the Council with details of how the Provider managed any incident which resulted in the activation of its Business Continuity Pan and any consequential amendments made by the Provider to the processes and/or procedures which are contained in or referred to in the Business Continuity Plan.
47.4     In the event that the Provider fails to notify the Council of any incident then the Council may reserve the right to pursue the issue under the provisions contained in Clause 25.
48.
TUPE

48.1
If either at the Effective Date or upon the termination or expiry of this Agreement there is a Relevant Transfer for the purposes of TUPE, the Council and the Provider shall each comply with their respective obligations set out in Schedule J. 
48.2
Without prejudice to the provisions of Schedule J if either at the Effective Date or upon the termination or expiry of this Agreement a transfer of undertaking arises which is not a Relevant Transfer for the purposes of TUPE (e.g. a transfer which entails changes in the workforce as a result of economic, technical or organisational reasons), the Provider shall use all reasonable endeavours to work with any previous provider and any Replacement Provider(s) (as appropriate) promptly and in a co-operative and helpful manner to comply with the spirit of the conditions in Schedule J wherever possible.
48.3
The Provider shall remain responsible for all costs, losses, expenses and liabilities otherwise incurred as a result of the expiry of this Agreement including, but not limited to, any costs associated with the application of TUPE to this Agreement.
49.
ASSIGNMENT AND SUB-CONTRACTING
49.1
The Provider shall not assign, novate, Sub-contract under this Agreement without the prior written Approval of the Council.  

49.2
Any authorised sub-contracting by the Provider of any part of the performance of this Agreement shall not relieve the Provider of any obligation or duty which is attributable to the Provider under this Agreement.

49.3
The Provider may use the services of agency Personnel to deliver the Services with the prior Approval of the Council. 

49.4
The Provider will remain liable for the acts and/or omissions of its Personnel under this Agreement as if they were the Providers own acts and/or omissions under this Agreement whether or not they remain as the Providers Personnel.
49.5
The Provider shall impose contract obligations on its Personnel in the same terms as those imposed on it pursuant to this Agreement and shall procure that the Personnel complies with such terms.

49.6
Where the Council has consented to the making of any sub-contract or agency arrangement by the Provider, a copy of each sub-contract shall, at the request of the Authorised Officer, be sent by the Provider to the Council within five (5) Working Days of the making of any such request.  The Council shall also be entitled to request all information relevant to the Agreement from the Provider in relation to all Sub-contractor(s).
49.7
The Provider shall give the Authorised Officer at least twenty (20) Working Days’ Notice if there is to be a Change of Control. There will be no automatic assignment of this Agreement in these circumstances and Clause 49.1 shall apply regardless of any such Change of Control.
49.8
Where the Provider is permitted to Sub-contract some or all of the performance of the Services and/or this Agreement, as indicated in the Particulars, the Provider shall include in every ‘Sub-Contract’: 

49.8.1




a right for the Contractor to terminate that Sub-Contract if the relevant Sub-contractor(s) fails to comply in the performance of it’s contract with the Provider with legal obligations in the fields of environmental, social or labour law; and


49.8.2
a requirement that the Sub-contractor(s) includes a provision having the same effect as Clause 49.8.1 above in any Sub-Contract which it awards.
49.9
Where the Council considers whether there are grounds for the exclusion of a Sub- Contractor under Regulation 57 of the Public Contracts Regulations 2015, then:



49.9.1  if the Council finds there are compulsory grounds for exclusion, the Provider   shall replace or shall not appoint the Sub-contractor(s);


49.9.2 if the Council finds there are non-compulsory grounds for exclusion, the Council may require the Provider to replace or not to appoint the Sub-contractor(s) and the Provider shall comply with such a requirement.

50.
NOVATION
50.1
The Council shall be entitled to assign, novate or otherwise dispose of its rights and obligations under this Agreement to any Contracting Authority, private sector body or any other body established under statute, provided that any such assignment, novation or other disposal shall not increase the burden of the Provider’s obligations under this Agreement.

50.2
Each of the Parties shall at their own cost and expense carry out, or use all reasonable endeavours to ensure the carrying out of whatever further actions (including the execution of further documents) that the other Party requires (acting reasonably) from time to time for the purpose of giving that other Party the full benefit of the provisions of this Agreement.
50.3
In circumstances where the Council enters into any assignment or novation or disposal pursuant to Clause 50.1, the Council shall be entitled to disclose to any transferee of this Agreement any Confidential Information of the Provider which relates to the performance of the Agreement by the Provider. In such circumstances the Council may authorise the transferee to use such Confidential Information for purposes directly relating to the performance of the Agreement (and for no other purposes whatsoever) and the Council shall also take all reasonable steps to ensure that the transferee accepts an obligation of confidence.

51.
CONTINUING RIGHTS AND REMEDIES ETC
51.1
Save as otherwise expressly provided in this Agreement, neither the termination nor the expiry of this Agreement shall prejudice any rights, remedies, or obligations which have already accrued or taken effect under this Agreement in relation to either of the Parties prior to the termination or expiry taking effect (as applicable) and nothing in this Agreement shall prejudice the right of either of the Parties to recover any amount outstanding from the other Party as at such termination or expiry (as applicable).

52.
WAIVER

52.1
The failure by either of the Parties to insist upon the strict performance of any provision of this Agreement, or the failure of either Party to exercise any right or remedy under this Agreement, shall not in either case constitute a waiver of that provision or right or remedy and shall not cause a diminution of the obligations of the Party in question under this Agreement.

52.2
No waiver of any provision of this Agreement by either of the Parties shall be effective unless it is expressly stated to be a waiver and communicated to the other Party by Notice. 

52.3
A waiver by either of the Parties of any right or remedy arising from a Default shall not constitute a waiver of any right or remedy arising from either any other Default or any subsequent Default.

53.
FRAUD AND PREVENTION OF CORRUPTION

53.1
The Provider shall safeguard the Council’s funding of this Agreement against fraud generally and, in particular, fraudulent activity by Personnel and the Provider’s shareholders, members and/or directors.

53.2
The Provider shall not offer or give, or agree to give, to any member, employee or representative of the Council any gift or consideration of any kind as an inducement or reward for doing or refraining from doing, or for having done or refrained from doing, any act or omission in relation to the obtaining or execution of this Agreement and/or any other contract with the Council or for showing or refraining from showing favour or disfavour to any person in relation to this Agreement and/or any other contract.  The Provider’s attention is drawn to the criminal offences created by the Local Government Act 1972 (as amended or re-enacted from time to time) and the Bribery Act 2010.  Any offence by the Provider or its employees or by anyone acting on its behalf under such Legislation in relation to this Agreement and/or any contract with the Council or Her Majesty’s Government shall entitle the Council to terminate this Agreement and recover from the Provider the amount of any loss resulting from such termination and/or to recover from the Provider the amount of value of any gift, consideration or commission.
53.3
The Provider warrants, represents and undertakes that it has not paid commission (or any other sums or benefits in kind) and has not agreed to pay any commission (or any other sums or benefits in kind) to any employee or representative of the Council, or on the Council’s behalf, in relation to this Agreement.

53.4
Where the Provider or the Personnel or anyone acting on the Provider’s behalf, engages in conduct prohibited by Clauses 53.1, 53.2 or 53.3 in relation to this Agreement or any other contract with the Council, the Council shall have the right to:

53.4.1
terminate this Agreement and recover from the Provider the amount of any loss suffered by the Council resulting from the termination, including the cost reasonably incurred by the Council of making other arrangements for the provision of the Services by any Replacement Provider and any additional expenditure incurred by the Council throughout the remainder of the Contract Period as a consequence of the termination of this Agreement and granting of an equivalent or replacement contract to any third party; or

53.4.2
recover in full from the Provider any other loss sustained by the Council in consequence of any breach of this Clause, whether or not this Agreement has been terminated.

53.5
The Provider:

53.5.1
shall not, and shall procure that its Personnel shall not, in connection with this Agreement commit a Prohibited Act;

53.5.2
warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Council, or that an agreement has been reached to that effect, in connection with the execution of this Agreement, excluding any arrangement of which full details have been disclosed in writing to the Council before execution of this Agreement.
53.6
The Provider shall have an anti-bribery policy (which shall be disclosed to the Council) to prevent any of its Personnel from committing a Prohibited Act and shall enforce it where appropriate.

53.7
If any breach of Clause 53.2 is suspected or known, the Provider must notify the Council immediately.

53.8
In exercising its rights and remedies under this section, the Council shall:

53.8.1 

act in a reasonable and proportionate manner having regard to such matters as the gravity of the Prohibited Act and the identity of the person performing the Prohibited Act;

53.8.2 

give reasonable consideration where appropriate to action other than the termination of this Agreement. 

53.9
The Council may terminate this Agreement by written Notice with immediate effect if the Provider or any of its Personnel (in all cases whether or not acting with the Provider’s knowledge) breaches Clause 53.2. In determining whether to exercise the right of termination under this Clause 53.9, the Council shall give all due consideration, where appropriate, to action other than termination of this Agreement unless the Prohibited Act is committed by the Provider or a senior officer of the Provider or by an employee, Sub-contractor(s) or supplier not acting independently of the Provider. The expression “not acting independently of” (when used in relation to the Provider or a Subcontractor) means and shall be construed as acting:

53.9.1
with the authority; or,

53.9.2
with the actual knowledge; 



of any one or more of the directors of the Provider or the Sub-contractor(s) (as the case may be); or

53.9.3
in circumstances where any one or more of the directors of the Provider ought reasonably to have had knowledge.
54.
SEVERANCE

54.1
If any Clause or sub-clause of this Agreement is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, the Clause or sub-clause in question shall be severed and the remaining provisions of the Agreement, as applicable, shall continue in full force and effect throughout the remainder of the Contract Period.

54.2
If there is any determination of invalidity in relation to this Agreement which is so fundamental as to prevent the accomplishment of the purpose of this Agreement, then either Party may give Notice to the other Party requiring the Parties to immediately commence negotiations in good faith to remedy the invalidity. 

54.3
If the Parties are unable to agree on the revisions to this Agreement within five (5) working days of the date of the Notice given pursuant to Clause 54.2 then the matter shall be dealt with under the Dispute Resolution Procedures. 
55.
THE ENTIRETY OF THE CONTRACT

55.1
This Agreement and any documents referred herein represent the entire understanding between the Parties and, in the absence of any express contrary statement in this Agreement, this Agreement supersedes all representations, understandings and agreements, whether oral or written, which have been made by either of the Parties to the other (whether directly or indirectly).
55.2
The Council’s obligations under this Agreement are obligations of the Council in its capacity as a contracting counter party only. 

56.
THE CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

56.1
Save as otherwise expressly stated herein, no person who is not a party to this Agreement (including without limitation any employee, officer, agent, representative, or Sub-contractor(s) of either the Council or the Provider) shall have any right to enforce any term of this Agreement, which expressly or by implication, confers a benefit on him without the prior agreement in writing of both Parties, which agreement should specifically refer to this Clause 56.1. This Clause does not affect any right or remedy of any person which exists, or is available otherwise than pursuant to the Contracts (Rights of Third Parties) Act 1999. However this Clause shall not apply to Clause 4 of the TUPE Conditions contained in Schedule J which may be enforced directly by the Relevant Employees (as defined in the TUPE Conditions).
56.2
Clause 56.1 does not affect any right or remedy of any person which exists or is available apart from the Contracts (Rights of Third Parties) Act 1999. 
57.

CONFLICTS OF INTEREST

57.1
The Provider shall take appropriate steps to ensure that neither the Provider nor any member of Personnel is placed in a position where there is (or may be) an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider or any such person and the duties owed to the Council under the provision of this Agreement. The Provider shall promptly disclose to the Council by Notice full particulars of any such conflict of interest, or potential conflict of interest, which arises.
57.2
The provision of this Clause 57 shall apply throughout the Contract Period and thereafter for a period of twenty-four (24) months after its expiry or termination.

58.
NOTICES

58.1
No Notice or other communication from one Party to the other shall have any validity under this Agreement unless it is made in writing.
58.2
Any Notice which is served under this Agreement by either Party on the other shall be delivered in person to the applicable address set out in A19 of the Particulars or sent by either email, or first class post, or recorded delivery to the appropriate person. 
58.3
Any Notice which is served in accordance with this section shall be deemed to have been given either (as applicable) two (2) Working Days after the date on which it was posted, or the next working day in the case of an email (provided that the same is received on a Working Day and, if not, then on the first Working Day thereafter, or sooner if the other Party acknowledges receipt sooner).
58.4
The following notices may only be served as an attachment to an email if the original Notice is then sent to the recipient by personal delivery or recorded delivery in the manner set out in clause 58.2.

58.4.1  Force Majeure Notices;


58.4.2  Notices of termination; and


58.4.3  Dispute Notices
58.5
Failure to send any original Notice by personal delivery or recorded delivery in accordance with clause 58.4 shall invalidate the service of the related email transmission.  The deemed time of delivery of such Notice shall be the deemed time of delivery of the original Notice sent by personal delivery or recorded delivery by 1st Class post or, if earlier, the time of response or acknowledgement by the other Party to the email attaching the Notice.
59.
DISPUTE RESOLUTION PROCEDURES

59.1
If a dispute arises out of or in connection with this Agreement or the performance, validity or enforceability of it (a “Dispute”) then, except as expressly provided in this Agreement, the Parties shall comply with the following dispute resolution procedures:

59.1.1
either Party shall give to the other written notice of the Dispute promptly (but in any event within three (3) Working Days) upon becoming  aware of such a Dispute.  The notice shall set out its nature and full particulars (a “Dispute Notice”), together with relevant supporting documentation. On service of the Dispute Notice both Parties shall attempt in good faith to resolve the Dispute within five (5) working days from the date of the Dispute Notice;

59.1.2
if the Parties are for any reason unable to resolve the Dispute within five (5) Working Days of the date of the Dispute Notice (or it becomes apparent in a shorter time period that the Dispute is unlikely to be resolved), the Dispute shall be referred to the Authorised Officer and the Contract Manager who shall attempt in good faith to resolve it within ten (10) Working Days from the date of the Dispute Notice; and
59.1.3
if the Authorised Officer and the Contract Manager are for any reason unable to resolve the Dispute within ten (10) Working Days of the date of the Dispute Notice, then the Parties shall escalate the matter to their respective Directors or equivalent in level of management in respect of each organisation in attempt to resolve the Dispute within fifteen (15) Working Days of the date of the Dispute Notice.  
59.1.4 
if the Parties are unable to attempt to settle the Dispute under 59.1.3, either Party may request that the Dispute is referred to an Expert for determination. 
59.2
For the purposes of this Clause 59, the “Expert” is the person appointed by the Parties in accordance with Clauses 59.3 and 59.4.
59.3
The Expert shall be appointed by agreement in writing between the Parties, but in the event of a failure to agree within ten (10) Working Days, or if the person appointed is unable or unwilling to act, either Party may within a further three (3) Working Days from the expiry of the three (3) Working Days provided for in Clause 59, apply to the President (for the time being) of the Law Society to nominate an Independent Expert.  The Independent Expert shall be nominated by the President of the Law Society by reference to Clause 59.4 below.

59.4
The Parties agree that any Independent Expert agreed upon by them or nominated by the President of the Law Society will be agreed upon by reference to and in line with the following principles:  


59.4.1 When agreeing the identity of the Independent Expert the Parties will have due    
regard to the substantive subject matter of the Dispute so that where: 

59.4.1.1
the Dispute is in the main related to finances between the Parties and/or under this Agreement the Parties will choose from a pool of Independent Experts who are registered with the Chartered Institute of Public Finance and Accountancy; or
  59.4.1.2
the Dispute is in the main related an interpretation of the Law relating to the Services, this Agreement and/or the interpretation of the terms of this Agreement, the Parties will choose from a pool of Independent Experts who are registered with the Law Society; or
 59.4.1.3
the Dispute is in the main related to social care practice and professional obligations under this Agreement and in the provision of the Services, the Parties will choose from a pool of Independent Experts who are registered with the Health and Care Professions Council; or
 59.4.1.4
where, the Parties consider that, for whatever reason the subject matter of the Dispute falls across several of the above subject matter disciplines or the subject matter of the Dispute does not in the Parties respective opinions fall (neatly or otherwise) within any one or more of the above subject matter disciplines, the Parties will utilise the assistance of an independent expert organisation (e.g. the Academy of Experts or a similar organisation) to nominate an independent expert on the Parties’ behalf, having provided that organisation with the relevant details of the subject matter of the dispute. Notwithstanding this nomination the independent expert rules for resolution of disputes of any such organisation of independent experts will not apply to the resolution of Disputes under this Agreement.

59.5
The Expert shall act on the following basis:

59.5.1
he/she shall act as an expert and not as an arbitrator and shall act fairly and impartially;

59.5.2
the Expert’s determination shall (in the absence of a material failure to follow the agreed procedures) be final and binding on the Parties;

59.5.3
the Expert shall decide the procedure to be followed in the determination and shall be requested to make his/her determination within ten (10) Working Days of his appointment or as soon as reasonably practicable thereafter and the Parties shall assist and provide the documentation that the Expert requires for the purpose of the determination;

59.5.4
any amount payable by one Party to the other Party as a result of the Expert’s determination shall be due and payable within twenty (20) Working Days of the Expert’s determination being notified to the Parties;

59.5.5
the Parties shall initially pay and bear the cost of the Expert in equal proportions;

59.5.6
the process shall be conducted in private and shall be confidential; and

59.5.7
the Expert shall determine how and by whom the costs of the determination, including his/her fees and expenses, are to be paid.

60.
SCOPE OF THE CONTRACT

60.1
Nothing in this Agreement shall be construed as creating a partnership or a contract of employment between the Council and the Provider, or as constituting either Party as the agent of the other for any purpose whatsoever except as specified by the terms of this Agreement.

60.2
Unless otherwise expressly provided for in this Agreement, each of the Parties shall bear its own costs respectively in connection with the formation and operation of this Agreement.

61.
COUNTERPARTS

This Agreement may be executed in counterparts each of which when executed and delivered shall constitute an original, but all counterparts together shall constitute one and the same instrument. No counterpart shall be effective until each Party has executed at least one counterpart. 
62.
GOVERNING LAW 


This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and interpreted in accordance with the laws of England and Wales and the Parties shall therefore submit to the exclusive jurisdiction of the courts of England and Wales.
63. DEFINITIONS
In this Agreement and the Specification the words and expressions set out in the Specification in Schedule B shall have the meaning set out in the Interpretation Table unless the context otherwise requires and are set out in the form of a glossary appended to the Specification.
	INTERPRETATION TABLE

	Word/Phrase
	Definition

	Abuse
	means the violation of an individual’s human or civil rights by another person or persons to a degree which results in a referral about the alleged Abuse under agreed inter-agency procedures and protocols;

	Acid Test Ratio
	means the financial liquidity test calculated by adding cash and cash equivalents to current accounts receivable and dividing the sum by total current liabilities (and excluding all unsecured or uncollateralised related Party receivables);

	Affiliate 
	means any entity which directly or indirectly controls, or is controlled by, or is under common control with the Provider; 

	Agreement
	means this entire agreement between the Council and the Provider for the provision of the Services comprising these Conditions (including any and all Schedules hereto) and the Conditions of Tender, the Tender and the Acceptance of Tender (and any formal Variation thereof at any time during the Contract Period);

	Approval/Approved
	means the written approval of the Authorised Officer; 

	Authorised Officer
	means the person designated as such by the Council who is specified in the Particulars at A19 (The Authorised Officer) (or such other person as is nominated by or on behalf of the Council to act on the Authorised Officer’s behalf from time to time during the Contract Period);

	Average Price/Cost
	means the cost attributable to the Services is less than or equal to the average cost and (if any) the service levels attributable to the Benchmarked Services are, having taken into account the cost, equal to or greater than (as decided by the Council) the median or mean average service levels for comparable Services 

	BACS
	means Bankers’ Automated Clearing Services which is an electronic system for making payments directly from a bank to another

	Benchmark Review
	Means a review of the Services carried out by the Council to determine whether those Services represent Best Value

	Best Value
	means the Council's duty to secure continuous improvement, as defined in Section 3 of the Local Government Act 1999 Act as set out in the Specification;

	Bribery Act
	means the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning that Act;

	Business Continuity Plan
	means the business plan which is required by Clause 47 (Business Continuity) and which sets out the Provider’s proposed methodology to ensure continuance of the provision of the Services in the event of any emergency;

	Catastrophic Failure 
	means

(a) a failure by the Provider for whatever reason to implement the Business Continuity Plan successfully and in accordance with its terms on the occurrence of an event that requires it;

(b) any action by the Provider, whether in relation to the Services and this Agreement or otherwise which in the reasonable opinion of the Council’s Authorised Officer has or may cause significant harm to the reputation of the Council; and/or

(c) any other circumstances expressly provided for and set out in the Particulars;

	Change of Control
	means a change of control within the meaning of Section 1124 of the Corporation Tax Act 2010;

	Child / Children
	means any person who has not yet reached their 18th birthday;

	Clarifications
	means the documented exchange with all potential providers engaged in the procurement process arising from the Contract Notice where the potential suppliers and/or the Council submitted questions or queries to clarify certain aspects of the Form of Tender including but not limited to the Specification and/or these Terms and which are appended as Schedule H to this Agreement;

	Commencement Date
	Means the date on which the Provider will begin to provide the Services as set out in the Particulars;

	Conditions
	means these conditions comprising Clauses 1 to 62 inclusive;

	Conditions of Tender
	means the invitation to tender documentation issued by the Council pursuant to the Contract Notice and which form part of this Agreement and are set out in Schedule E (Conditions of Tender) of this Agreement; 

	Confidential Information
	means any and all information relating to this Agreement, the performance and/or the Services however it is conveyed or recorded on whatever media it is stored, preserved or disclosed and whether disclosed by the Parties respectively or their personnel, employees, officers, representatives, advisers or consultants and/or whether discovered, learnt or gleaned including but not limited to information which relates to the business, affairs, properties, assets, trading practices, Formula, Services, developments, Service Users, trade secrets, Software, Source Code, Intellectual Property Rights, Personnel, customers and suppliers of either Party, all Personal Data and/or other matters, for the time being in the Parties’ possession, control and/or owned by the parties jointly or separately;

	Contract Area
	means the geographical area within Staffordshire which is defined in the Specification;

	Contracting Authority
	means as defined in the Regulations; 

	Contract Manager
	means the person designated as such by the Provider who is first specified in the Particulars at A20 (The Contract Manager) or such other person as is nominated by the Contract Manager or the Provider to act on their behalf from time to time during the Contract Period;

	Contract Notice
	means the advertisement placed by the Council in the Official Journal of the European Union, dated and with the reference specified in the Particulars, seeking expressions of interest or offers from providers for the provision of the Services;


	Contract Period
	means the period commencing on the Commencement Date and ending on the End Date as set out in the Particulars, 

	Contract Review
	means a review of the Provider’s performance of the Agreement which is initiated under Clause 9 (Contract Review);

	Contract Standards
	means all relevant provisions and standards set out in this Agreement and the Specification which apply to the Services; 

	Council’s Contract Award Notice
	means the Council’s written acceptance of tender which forms part of the Agreement and is set out in Schedule G of this Agreement;

	Council Equipment
	means any property, other than real property, issued or made available to the Provider by the Council in connection with this Agreement;

	Counter-Terrorism and Security Act
	means the Counter-Terrorism and Security Act 2015 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning that Act;

	Data Controller 
	has the same meaning as set out in the DPA;

	Data Processor 
	has the same meaning as set out in the DPA;

	Data Protection Legislation 
	means the DPA, the EU Data Protection Directive 95/46/EC, the General Data Protection Regulations (GDPR) EU 2016/679 the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive 2002/58/EC, the Privacy and Electronic Communications (EC Directive) Regulations 2003 and all applicable laws and regulations relating to processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner(as amended or re-enacted from time to time);

	Data Subject 
	has the same meaning as set out in the DPA;

	Default
	means any failure, either on the Council’s part or on the Provider’s part, to carry out and comply with their respective obligations under this Agreement;

	Default Notice
	Means the notice set out in Schedule K served by the Council on the Provider pursuant to a default requiring the relevant Default specified in the Notice to be remedied. 

	Dispute Notice
	the meaning prescribed in Clause 59

	Dispute Resolution Procedures
	means the disputes procedures which are set out in Clause 59 (Dispute Resolution Procedures);

	DPA 
	means the Data Protection Act 1998 (related or associated or subordinate legislation which may be amended or re-enacted from time to time) as may be amended or updated from time to time;

	ECHR
	means the European Convention of Human Rights; 

	EI Regulations
	means the Environmental Information Regulations 2004;

	End Date
	means the date on which this Agreement and the Contract Period comes to an end and expires (whether that be at the end of the Initial Period, and/or at the end of any specified Extension Period) or terminates earlier howsoever arising and for whatever reason;

	Equipment
	means the Provider’s equipment, plant, materials, and such other items supplied and used by the Provider in the performance of its obligations under the Agreement;

	Event of Insolvency
	means any one or more of the events set out in Clause 31.1.1 to 31.1.8 (inclusive) in relation to the Provider;

	Extension Notice 
	means a written Notice from the Council requiring an extension to the Contract Period in accordance with Clause 3 (The Contract Period);

	Extension Period
	Means the period as specified in the relevant Extension Notice;

	Financial Distress Notice
	means a Notice which is served on the Provider by the Council in accordance with Clause 33 (Financial Distress);

	FOIA
	means the Freedom of Information Act 2000;

	Force Majeure
	means a prohibitive act of parliament or, prohibitive governmental regulations; acts of God; war and other hostilities/national emergency (whether war be declared or not), invasion, act of foreign enemies or terrorism; national strikes; weather conditions which are of an exceptional nature; pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic speeds, rebellion, revolution, civil commotion, riots or disorder; ionising radiation, or contamination by radio-activity from any nuclear fuel, or from any nuclear waste, or combustion of nuclear fuel, radio-active, toxic, explosive, or other hazardous properties of any explosive nuclear assembly or nuclear component thereof; explosives on site and the removal thereof; or any other circumstances of a like nature, which are beyond the reasonable control of either of the Parties, provided that for the avoidance of doubt Force Majeure shall not include any strike or labour dispute involving any Personnel or any failure to provide the Services by any of the Provider’s Sub-contractor(s);

	Form of Tender
	means the information contained in the response to the invitation to tender documentation issued by the Council pursuant to the Contract Notice and which are set out in Schedule F (Form of Tender) of this Agreement

	General Change in Law
	means a change in Law which comes into effect after the Commencement Date, where the change is of a general legislative nature (including taxation or duties of any sort affecting the Provider) or which would affect or relate to a comparable supply of Services of the same or a similar nature to the supply of the Services;

	Good Industry Practice 
	means the exercise of that degree of skill, care and diligence as would be reasonably and ordinarily expected from a competent and qualified contractor within the same industry or business sector as the Provider undertaking Services of similar size, scope, nature, value and complexity;

	Implementation Date
	means the date that the Provider will commence performance of the Implementation Services as specified in the Particulars;

	Implementation Plan
	means the plan incorporating a timetable for delivery by the Provider of the Implementation Services and which forms part of the Specification

	Implementation Period
	means the period of time starting on the Implementation Date and ending on the Commencement Date during which the Provider will perform the Implementation Services only some of the Providers obligations under this Agreement and/or some provisions of this Agreement are active and binding.

	Implementation Services
	means the work, obligations, undertakings, actions included in the Services that the Provider is required to conduct prior to the Commencement Date in order to prepare for the [performance of the Services/provision of Supplies];

	Initial Period
	means that part of the Contract Period starting from the Commencement Date to the End Date for the Initial Period set out in A11 of the Particulars;

	Instalments
	means that part of the Price which is payable to the Provider for the Services which shall be set out in the Particulars and paid to the Provider in accordance with the provisions of Clause 11 (Price) of this Agreement, the details of which are set out in Schedule C (Financial Provisions);

	Intellectual Property Right(s)
	means any and all intellectual property rights of any nature anywhere in the world whether registered, registerable or otherwise, including patents, utility models, trade marks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the “look and feel” of any websites;

	Key Milestone
	the milestones identified in the Implementation Plan as key milestones which are considered significant to the Commencement Date of the Services

	Key Personnel
	those persons appointed by the Provider to fulfil the Key Roles from the Commencement Date or as amended from time to time

	Key Roles
	the roles identified and agreed by the Parties as being important in providing the Services and any additional roles added from time to time

	Law
	means any applicable law, statute, bye-law, regulation order, regulatory policy, guidance or industry code, rule of court or directives or requirements of any Regulatory Body, delegated or subordinate legislation or notice of any Regulatory Body;

	Material Obligation
	means any of the events set out in the Particulars under the heading Material Obligation and which the parties agree and acknowledge are conditions of the Agreement which are so important that breach of which will enable the Council to terminate and claim damages and where there are no obligations in A35 of the Particulars then the termination clause this definition facilitates shall have no effect

	Modern Slavery Act
	means the Modern Slavery Act 2015 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning that Act;

	Notice
	means any notice which is served by either of the Parties on the other in accordance with the requirements of Clause 58 (Notices);

	One Staffordshire Information Sharing Protocol
	means the rules and protocols which govern the joint use and sharing of information all types across many organisations within Staffordshire and which is with a hyperlink to the document as may be amended,  updated or varied from time to time;

	Particulars
	the contractual details set out in Schedule A

	Party
	The Council and/or the Provider (where applicable in the context of the particular circumstances)

	Persistent Breach 
	means a breach of any of the terms of this Agreement which is committed three (3) or more times during any rolling six (6) month period during the Contract Period and in respect of any performance failure the period stated in Schedule C;

	Personal Data 
	has the same meaning as set out in the DPA;

	Personnel 
	means all employees, servants, agents, consultants, contractors and suppliers of the Provider, its Affiliates consultants or other Professional Advisors and/or of any Subcontractor and any other representatives engaged by the Provider in connection with the performance of the services and for this Agreement;

	Price


	means the amount payable by the Council to the Provider in consideration of the proper and due performance of the Services and all other obligations under and in accordance with the terms of this Agreement including but not limited to Clause 11 (Price) of this Agreement, A23 of the Particulars and Schedule C;

	Process 
	has the same meaning as set out in the DPA;

	Prohibited Act
	the following constitute Prohibited Acts:

(i)
to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:

(a)
induce that person to perform improperly a relevant function or activity; or

(b)
reward that person for improper performance of a relevant function or activity;

(ii)
to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Agreement;

(iii)
committing any offence:

(a)
under the Bribery Act;

(b)
under legislation creating offences concerning fraudulent acts;

(c)
at common law concerning fraudulent acts relating to this Service Agreement or any other contract with the Council; or

(d)
defrauding, attempting to defraud or conspiring to defraud the Council;

(e)  under the Counter-Terrorism and Security Act 2015

(f)   under the Modern Slavery Act 2015

	Qualifying Change in Law
	means either a General Change in Law or a Specific Change in Law which was not foreseeable at the date of the formation of this Agreement;

	Records
	means this entire Agreement and all documents, data or other information relating to, produced, or received, by either of the Parties as part of or in connection with the performance of the Services and stored on whatever medium including but not limited to Personal Data, Data Bases and/or Confidential Information;

	Regulations
	means the Public Contracts Regulations 2015 and/or the Public Contracts Regulations 2006 as may be applied;

	Regulatory Bodies
	means those government departments and regulatory, statutory and other legal entities, committees and bodies which, whether under any statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in this Agreement or any other affairs of the Provider and “Regulatory Body” shall be construed accordingly

	Replacement Provider
	means any third party which is appointed by the Council from time to time during the Contract Period in order to provide any Services which are the same as or substantially similar to any of the Services, or performed in substitution for any or all of the Services, following the suspension, expiry, termination or partial termination (as applicable) of this Agreement whether those Services are provided by the Council internally and/or by any third party;

	Safeguarding
	means the identification and investigation and protection of Children and Vulnerable Adults from Abuse by others in line with the Safeguarding Vulnerable Groups Act 2006 as amended by the Protection of Freedoms Act 2012 and agreed inter-agency procedures and protocols;

	Schedule(s)
	means Schedules A to K of this Agreement respectively;

	Service Outcomes
	means the required impacts or end results of the Services which are described in the Specification;

	Specification
	means the detailed description of the Services which is set out in Schedule B (The Service Specification);

	Service User
	means a person to whom the Provider shall provide the Services under this Agreement;

	Services/Supplies
	means the Services and/or Supplies detailed in the Contract Notice to be delivered by or on behalf of the Provider in complying with its obligations under the Agreement and Specification;

	Specific Change in Law
	means a change in Law which comes into effect after the Commencement Date that relates specifically to the business of the Provider and which would not affect a comparable supply of Services of the same or a similar nature to the supply of the Services; 

	Sub-Contract
	means a contract between two or more providers, at any stage of remoteness from the Council in a sub-contracting chain, made wholly or substantially for the purpose of performing all and/or any part of the [Services/provision of Supplies];

	Sub-contractor(s) 
	means any subcontractor(s) engaged by the Provider to perform all and/or any part of the Services; 

	Suspension Notice
	means any Notice which is served by the Council pursuant to Clause 26.1 (Suspension);

	Tender
	means the entire written tender submission or expression of interest  on the Form of Tender which was submitted to the Council by the Provider in response to the Form of Tender and Clarifications and which was then accepted by the Council in writing in order to form this Agreement and is more particularly set out in Schedule F;

	TUPE
	means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246);

	TUPE Conditions
	means the conditions set out in Schedule J ;

	VAT
	means Value Added Tax charged in accordance with the Value Added Tax Act 1994 or any similar tax replacing it or performing a similar fiscal function;

	Variation
	means any change (or a proposed change) to this Agreement, or to the Services, which is made by Notice to the Provider from the Council in accordance with either, Clause 1.14 (Interpretation), or Clause 9.6 (Contract Review) or Clause 10 (Variation);

	Variation Procedure 
	means the variation procedure specified in Clause 10.3 (Variation) for making changes, modification and/or any variations to the Conditions and/or this Agreement;

	Variation Notice
	means the variation notice specified Schedule I ;

	Working Day
	means any day except for Saturday or Sunday and any days on which the offices of the Council are closed for normal business;

	1999 Act
	means the Local Government Act 1999.


CONTRACT SIGNATURE PAGE 

IN WITNESS of which this document has been executed and, on the date set out above, delivered as a deed.

The COMMON SEAL of STAFFORDSHIRE COUNTY COUNCIL was affixed to this deed, which was delivered when dated, in the presence of:

	Authorised Signatory

	Signature
	:

	Name
	:


EXECUTED AND DELIVERED AS A DEED
BY:

THE PROVIDER
[Note to Bidders: The bidders must notify the Council of the correct attestation wording to be inserted here in order that the successful bidder(s) complies with its formalities for executing deeds.]
SCHEDULE A – THE PARTICULARS

	A1
	Date of Agreement
	

	A2
	Agreement Title
	Local Service Transport Provision

	A3
	Agreement Reference
	IA1561

	A4
	Council
	Staffordshire County Council of 2 Staffordshire Place, Stafford, ST16 2DH

	A5
	Provider
	[Please insert full company name and address]

	A6
	Contract Notice Details (OJEU)
	XXXXX

	A7
	Commencement Date
	Envisaged 28 April 2019

	A8
	Implementation Date (if applicable and indicated as such here or in the specification)
	[Please insert]

	A9
	Period of Notice to be served by the Council on the Provider if applicable under Clause [28] (Break Clause)
	13 (thirteen) weeks

	A10
	Period of Notice to be served by the Provider on the Council if applicable under Clause [29.4] (Termination)
	13 (thirteen) weeks

	A11
	End Date – for the Initial Period 
	Envisaged 28 April 2024

	A12
	Contract Period 
	Envisaged 28 April 2019 until 28 April 2024


	
	
	

	A13
	Extension Periods 
	

	A14
	Extension Notice Period – expressed working back from the then current End Date
	[Please insert]

	A15
	Indicate whether the Provider is required to provide Supplies as part of the Services
	Not required

	A16
	Specification/Description
	As set out in Schedule B


	A17
	Permission to subcontract provided
	Yes – subject to the Council’s prior written authorisation

	A18
	Details of Subcontractors
	To be agreed by the Council and Provider prior to any sub-contract taking place.

	A19
	Address and Contact Details for Notice
	Council’s Authorised Officer
Name:

 Clive Thomson 

Title: 
 Commissioner for Connected and Sustainable County
Tel no. (01785)  276522
Email:clive.thomson@staffordshire.gov.uk 

Postal Address:

Staffordshire Place 2

Tipping Street Stafford

ST16 2DH



	A20
	Address and Contact Details for the Contract Manager
	Provider’s Contract Manager

Name:

Louise Clayton
Title: 
 Connectivity Operations & Support Manager

Tel no. (01785) 276513
Email:

louise.clayton@staffordshire.gov.uk 

Postal Address

Staffordshire Place 2

Tipping Street Stafford

ST16 2DH



	A21
	List of Providers Registrations required to pass the PQQ and to continue to provide the Services/Supplies under this Agreement
	Not used

	A22
	Does this Agreement require Personal data and information to be shared between the Council and the Provider and/or between those parties and a third party.

https://www.intra.staffordshire.gov.uk/governance/ - “The General Inter-agency Information Sharing Protocol” 
	No 



	A23
	Price ( in accordance with Annex A)
	£ […….] per day net/gross 

	A24
	Payment Method (in accordance with Schedule C)
	Invoices  (Insert reference number)

	A25
	Instalments – Frequency and Amounts
	Refer to Annex A Payment Schedule.

	A26
	Providers Bank Details where payments via Instalments is to be submitted by the Council
	[Please insert]

	A27
	Circumstances in addition to definition of Catastrophic Failure that will for this Agreement constitute a Catastrophic Failure and instigate/trigger Clause 47
	No additional circumstances defined


	
	Insurance
	

	A28
	Insurance type:
	Minimum level

	A29
	Employers Liability Insurance
	£10,000,000

	A30
	Public Liability Insurance
	£10,000,000
Must allow for “work away from base”

	A31
	Motor Insurance
	Unlimited cover in respect of personal injury and death.

£5,000,000 third party property damage.
Cover must include operation for hire and reward under a PSV Operator Licence, including for stage carriage. 

	A32
	Is the Limit of the Providers Liability different from their insurance levels above:
	Yes 
	No

	A33
	If yes please specify here what is the limit of their monetary limit of their lability in words and figures 
	words
	Figures £

	A34
	Circumstances that may be considered as a change and trigger a Variation in accordance with Clause 10.3
	·  Change to route or timetable
· Change to vehicle capacity requirements

·  Change to ticket issuing or acceptance terms

	A35
	Events that will for this Agreement constitute a Material Obligation and instigate/trigger Clause 29
	·  Revocation or curtailment of PSV Operator’s Licence by the Traffic Commissioner.



ANNEX A – PAYMENT SCHEDULE

	
	Contract Period 28/04/2019 to 28/04/2024

	

	Annual Contract Price
£

Payment Terms

BACS on submission of an invoice each calendar month submitted and dated after the last day of operation for the month being invoiced.
12 payments per annum



	
	
	

	
	

	
	
	

	
	
	

	
	
	


SCHEDULE B – THE service SPECIFICATION 
SERVICE SPECIFICATION
B1.  Service Requirements -  Please refer to Tender Specification Document
Days of Operation

Service Requirements on Christmas Eve, New Years Eve, New Years Day and Public Holidays

Minimum Seating Capacity

Other Vehicle Requirements

Fares & Ticketing

Timetable

Timing Points to be Registered with Traffic Commissioner

Stopping / Hail and Ride Requirements

Route

Real Time Information Feed

B2.  Prior to Commencement of Contract

The provider shall, prior to the commencement of the contract:

·  Submit for the Council’s approval a draft Local Bus Service Registration document and following the Council’s approval submit the same to the relevant Traffic Commissioner.  The provider is responsible for meeting all registration fees.  
·  Submit for the Council’s approval a proposed table of cash single and return fares and other tickets available for purchase from the driver
·  Ensure all driving staff have undertaken the necessary route learning.

·  Ensure all fixed bus stops have a timetable displayed for the service at least one day before the contracted service commences.  Where a third party (such as a local transport authority) controls the provision of timetable information at bus stops, the provider must arrange for the relevant party to update at-stop displays to include the contracted service.  The provider is responsible for any costs incurred.
·  Obtain any necessary permissions or consents to use any bus stations that must be served.
B3.  Operational Requirements

Registration of Service, including Variations
The Provider shall register as a local service with the Traffic Commissioner and any subsequent variations as may be required by the Council, using the particulars set out in “Service Requirements”.  Copies of relevant registrations and variations must be submitted by the Contractor to the Council at the time of submission to the Traffic Commissioners.  Unless otherwise agreed, all registration costs are borne by the Provider
Statutory Quality Partnerships (SQPs) and Air Quality Management Areas
The Provider shall comply with all requirements of any Statutory Quality Partnership or Air Quality Management Area (AQMA) that the contracted service is subject to.  No additional sums will be payable by the Council in respect of any costs incurred by the Provider in complying with a SQP or AQMA.
Ticketing and Data 

A fully accountable and auditable ticketing system shall be used at all times by the Provider and their staff.  As a minimum, the system must include Electronic Ticket Machines (ETMs) that meet the following criteria:
·   Be equipped with ITSO-compliant smart card reader.
·   All English National Concessionary Travel Scheme (ENCTS) pass journeys recorded via presentation of the pass to the smart card reader.  

·   All passengers paying a cash fare are issued with a printed ticket detailing date, time, route number, boarding point and fare paid.  
·   All passenger boardings are recorded against a fare stage.

·   The destination fare stage of passengers paying a cash single or return fare is recorded.

·   All data is downloaded into a back-office system and records retained in line with the conditions of contract.
Drivers must also be issued with and carry emergency paper ticket books for use in the event that an ETM fails during the working day.  

The Provider shall forward passenger and revenue data to the Council upon reasonable request, within 10 working days.  As a guide, the following will be deemed a reasonable request:

·   Passenger totals, sub-divided by fare stage, ticket type, journey or day, for a specified time period.

·   Cash revenue received, sub-divided by fare stage, ticket type, journey or day, for a specified time period.

·   Origin/destination matrix based upon ticket sales for a specified time period.

·   Punctuality reports for a specified time period (providing ETM has GPS functionality).

·   Provision of the above in an electronic format e.g. Excel, PDF.

Where any passenger and revenue report includes information relating to journeys that are operated commercially either in whole or in part, such information will be treated as commercial and in confidence by the Council. 

Ticketing and passenger data shall be kept in accordance with Section 15 of these Contract Conditions.

Real Time Passenger Information (RTPI)

If RTPI is specified in the service requirements, the provider shall comply with the RTPI provisions set out below
Base Data

Supply to the RTI Supplier and/or the Authority all timetable, route, trip and duty data in TransXchange 2.1 or manually entered by the operator into a CIF produced by SCC format at least 2 weeks before any planned timetable/route changes, and at least 4 days before in the case of short notice changes linked to planned road works. 
Live data

Ensure delivery of AVL System Data, and real time predictions using the SIRI Standard 1.3 to the Authority’s RTI system. The SIRI to SIRI communication to the Authority’s RTI System will be handled via internet connections or fixed wire communications. This will be provided using SIRI specified in section 1.5.3 respectively. Vehicle position updates will be provided a minimum of every 30 seconds. The Operator shall make provision in his Back Office Housing to allow the Supplier to gain free access to this data with no additional or ongoing cost.

Core SIRI Feed Required:

Provide the following as per the SIRI standard RTIGT023-1.0:-

· Estimated Timetable Service (ET) general;

· Stop Timetable Service (ST) general;

· Stop Monitoring Service (SM) general;

· Vehicle Monitoring Service (VM) general; and

· General Messaging (GM) general.

Service changes linked to road works and/or road closures
Communicate key information on network disruption and service alterations to the Authority such as (but not limited to):- 

· Any changes to timetable;

· Any alteration to route numbers;

· Any alterations to the SIRI to SIRI Feed from the back office; and 

· Any network disruptions. 

Other items 
· Ensure that the SIRI to SIRI Feed is maintained and any future upgrades are to be of equivalent compliancy or better:  

· Inform the Authority of any locations where delays to the published timetable in excess of five minutes routinely occur or where significant variable delays occur;

· Report without delay to the Authority any faults observed by the Operator on RTI related equipment or Authority Software and to undertake such reasonable monitoring (System Health Checks) as to ensure the quick recognition of any fault; and

· Meet the Operator Service Requirements.

At Stop Information

The provider shall take all necessary actions to ensure that all fixed bus stops (meaning a bus stop flag is present) have up-to-date timetable information displayed throughout the period of Contract.  As a minimum such display must include: a weather-tight display case; printed display detailing departure times from that stop, a description of principal calling points along the route and details of the maximum cash single / return fares.  Where a third party (such as a local transport authority) controls the provision of timetable information at bus stops, the provider must arrange for the relevant party to update at-stop displays to include the contracted service.  The provider is responsible for all costs relating to at-stop information.
At its sole discretion, the Council may make available to the Provider timetable display cases and/or printed departure time displays.  In any such instance, timetable display cases and their contents remain the property of the Council.  
Providers must not affix any timetable display case to any Highway street furniture, sign, lighting column or other infrastructure without the express written consent of the Council, other Highway Authority, or infrastructure / property owner as may be relevant.  

The Provider must not use a display case owned by any third party without obtaining their express written consent.  Under no circumstances should a Provider obscure or remove other information already displayed at a bus stop.  

On Board Information

The provider should ensure that on every vehicle used on the contracted service that an internal area is available for the display of a minimum of two passenger notices of at least A4 size.  Preferably, passenger notices should be displayed on the bulkhead behind the driver to maximise their visibility.  

The provider shall place printed notices on all vehicles used on the contracted service, at least 14 calendar days prior to any change in timetable, route or fares in relation to the contracted service.  In the event that a temporary change to the route is required at short notice, for example emergency roadworks, notices should be placed as soon as possible to inform passengers.  The provider should remove any information notices that they place once they are no longer applicable. 
The Council may, from time to time, require the display of information notices relating to the contracted service or other Council-supported service.  Any such notice will be printed and provided by the Council.  On receipt of any notices for display, the provider should place these on all vehicles used on the contracted service within 5 (five) working days of receipt, or other timescale as may be mutually agreed.  Any such notices must be removed within 5 working days of any removal date specified by the Council.
On-Bus Surveys
The Council may, from time to time, send a member of staff to conduct surveys on board the contracted service.  These surveys will be unannounced and are for the purpose of gathering passenger information to aid service planning.  Any member of staff conducting a survey will show the driver their Staffordshire County Council photo ID badge and inform the driver they are conducting a survey.  The Provider shall allow any Council staff conducting a survey to travel free of charge, including any “out of service” journeys that the vehicle may make to run onto subsequent passenger carrying journeys on the contracted service.  
Bus Stations

It is the responsibility of the Provider to make all necessary arrangements with the owner of any bus station that must be served as part of the contract requirements.  Such arrangements include, but are not limited to, stand allocation, use of layover space, display of information and payment of departure charges.  The Provider shall pay all costs associated with use of bus stations and display of information at bus stations.  
Livery and Route/Destination Display

All vehicles deployed on the contracted service shall display a route number and final destination point in accordance with the Public Service Vehicles Accessibility Regulations (PSVAR) 2000, Schedule 8.  In addition, all vehicles must carry a livery that as a minimum clearly displays the name of the provider on the front, side and rear of the vehicle such that it can be read from a distance of at least 50 metres away – for guidance, this requires a font size of at least 410pt / letters of at least 145mm in height.  
Passengers Unable to Pay

In the event that a passenger boards the service without holding a valid ticket or has insufficient funds to purchase a ticket, the passenger must be allowed to travel free of charge if, in the driver’s reasonable opinion, the passenger is vulnerable or at any risk of potential harm if they were unable to travel.  The Provider shall ensure that all driving staff are aware of this obligation.  
Carriage of Dogs

Assistance dogs must be allowed to travel free of charge at all times and cannot be refused boarding.
Other dogs accompanying passengers should ordinarily be allowed to travel, subject to them being on a lead.  Boarding may be refused if, in the reasonable opinion of the driver, the dog poses any potential risk to the driver or passengers.  A fare may be charged for non-assistance dogs.
Vehicle Accessibility Features

All vehicles used on the contracted service shall comply with all requirements of the Public Service Vehicles Accessibility Regulations (PSVAR) 2000, including any updated or replacement regulation.  The Provider must maintain all accessibility features in full working order.  These include, but are not limited to:
·   Kneeling suspension, allowing the boarding height to be reduced.

·   Any powered or fold out ramps that facilitate the boarding of wheelchairs.

·   Folding seats within the designated wheelchair area that must fold back to allow access for a wheelchair user.
·   Bell push in the designated wheelchair area.

·   “Bus stopping” illuminated sign.

Passengers in Wheelchairs or Mobility Scooters
The designated wheelchair space on the vehicle must be made available at all times for a passenger travelling in a wheelchair, unless the space is already occupied by another wheelchair user or carrying the wheelchair user would result in the vehicle being over its plated passenger carrying capacity.  Drivers must make every effort to vacate the designated wheelchair space if it is occupied by other passengers, including requesting that any pushchairs / prams are folded down and/or moved into a non-wheelchair space.  
Assistance should be provided to all wheelchair users and the vehicle ramp deployed each and every time a wheelchair user boards or alights the vehicle.  Wheelchair users should not be expected to board and alight without the vehicle ramp being deployed, even if the vehicle suspension has been lowered.  

Passengers travelling in a Mobility Scooter should be carried if space is available and the scooter is within the appropriate size and weight limits.  The Provider should be aware of and follow the Confederation of Passenger Transport’s recommended code of conduct for the carriage of mobility scooters.  Any passes issued by another operator under the CPT’s scheme should be accepted as evidence that the scooter has been assessed and is suitable for carriage.  The County Council do not assess Mobility Scooters or issue passes under the CPT scheme: these are both entirely the responsibility of operators.   

If the vehicle is fitted with a passenger lift to provide access for passengers in wheelchairs, the Provider shall ensure:

·   All passenger lifts are inspected every six months in accordance with LOLER 1998 requirements; and

·  That only the driver or qualified member of staff employed by the Provider operates the passenger lift.

·  All drivers are fully trained in the operation of the passenger lift, safely restraining wheelchairs using the tracking in the vehicle and seatbelts are correctly used as required.
·  That the vehicle carries the necessary wheelchair restraints and that these are regularly inspected for any damage.  
Assisting Passengers with Disabilities

All driving staff must afford all reasonable assistance to passengers with a disability or mobility difficulty who request assistance.  Some passengers may use pre-printed cards to show the driver on boarding that they require assistance; these should be treated in exactly the same way as a verbal request for assistance.  When dealing with assistance requests drivers must also be aware that not all disabilities are visible.  As a matter of course, drivers should stop their vehicle as close to the kerb as reasonably possible and lower the vehicle suspension (where the capability is fitted) for any passengers who appear to have any mobility impairment.  
The Provider shall take all reasonable measures to ensure that drivers are aware of and adhere to their legal responsibilities in respect of passengers with a disability, as set out in SI 1724/2002 The Public Service Vehicles (Conduct of Drivers, Inspectors, Conductors and Passengers) (Amendment) Regulations 2002. 
Vehicle Standards

It is expected that high standards of vehicle presentation are maintained by the Provider.  As a minimum:
·   Vehicles should be cleaned internally and externally each day, before entering service.

·   External panel damage should be repaired as soon as reasonably possible, not longer than by the next safety inspection date when the vehicle is scheduled off road.

·   External panels should be of a uniform colour.

·   Any advertising or branding should not encroach onto more than one window on each side of the vehicle, so that passengers are able to see outside.  

·   Any offensive graffiti internally or externally, including window etching, should be dealt with within 48 hours.  Other graffiti should be dealt with as soon as possible, but not later than the date of the next safety inspection.  
·   Seating should be of uniform moquette and free from rips or any defect likely to damage passengers’ clothing. 

·   Details of the cleaning schedule followed should be made available to the Council upon request.
Daily Vehicle Checks and Roadworthiness Inspections

All vehicles must be checked daily and subject to safety inspections in accordance with the DVSA’s Guide to Maintaining Roadworthiness (or any subsequent guidance that may directly replace it).  Safety inspections must not exceed the interval declared to the Traffic Commissioner and conditions placed on the PSV Operator Licence held by the Provider must be adhered to.  Any defect identified that would, according to the DVSA’s Categorisation of Defects guidance result in the issue of a prohibition must be rectified prior to the vehicle being used on the public highway.
The Council may, acting reasonably, request copies of any daily walk around check sheet, periodic safety inspection, MOT or other defect rectification evidence relating to any vehicle used by the Provider for the operation of the contracted service; or details of the Provider’s current Operator Compliance Risk Score.  The Provider shall forward copy documentation within 3 (three) working days of a written request by the Council.  
DVSA Prohibitions

The Provider shall inform the Council within 24 hours of any prohibition notice (PG9) issued in respect of a vehicle used on the contracted service or any verbal warning, prohibition, fixed penalty, Traffic Commissioner referral, or notice of intended prosecution in respect of any driver employed on the contracted service.  In addition, the Provider shall provide within 5 (five) working days a copy of any prohibition or other official notice, details of actions taken to rectify the issue (including evidence of any PG9 being lifted), details of any improvement plan implemented by the Provider and a print out of the Provider’s current Operator Compliance Risk Score (dated after the issue of any prohibition).    
CCTV
Any CCTV system fitted to vehicles used on the contracted service must be operated in full compliance with the Information Commissioner’s Office (ICO) Code of Conduct on CCTV (including any updates or new guidance issued by any successor body to the ICO).  If a CCTV system is fitted but cannot for any reason the Code of Conduct cannot be complied with, the system must not be used until such time as full compliance can be achieved.  Sound recording capability fitted to any CCTV system shall not be used without the express written permission of the Council.  Such permission will only be granted where there are compelling circumstances for recording sound; for example, there is a demonstrable risk to passenger or staff safety that cannot be reasonably addressed by other means. 

Conditions of Carriage
The Provider must have a set of written conditions of carriage.  A copy of these should be provided to the Council prior to the commencement of the contract.  If conditions of carriage are updated during the course of the contract, a copy of the revised conditions should be provided to the Council within 5 working days of them coming into effect. 
Conditions of Carriage must be entirely consistent with SI 1020/1990 The Public Service Vehicles (Conduct of Drivers, Inspectors, Conductors and Passengers) Regulations 1990 (as amended).

Lost Property

Wherever possible, drivers should check the vehicle for any lost property at the end of each journey.  As a minimum, the Provider shall check the vehicle for any lost property at the end of each working day.  Any lost property found shall be kept safely on the vehicle until the vehicle returns to the depot at the end of the working day, when the lost property should be handed into a supervisor, manager, or other person responsible for lost property.  
The Provider shall:

·   Keep a register of lost property detailing the date, description of item and route.

·   Safely store lost property for a minimum of 28 days, except for food/perishable items which may be disposed of as the Provider deems appropriate.
·   Make lost property available for collection from the depot / office location at which it is stored during normal office hours.  At the Provider’s sole discretion, arrangements may be made for a driver to make the item available to the passenger on a future journey as agreed between the passenger and provider.  

·   Take all reasonable measures to ensure that any lost property is being returned to the rightful owner – for example, requesting presentation of ID when collecting items.  

·  Aim to deal with all lost property enquiries made by telephone or email within two working days of receipt.   

B4.  Performance Indicators and Best Practice
The Provider should be familiar with both their statutory duties and industry best practice in respect of maintaining a high quality reliable service.
Statutory Guidance concerning the operation of local bus services is set out in Senior Traffic Commissioner Guidance No. 14 “Traffic commissioners: local bus services in England (outside London) and Wales” and the accompanying Practice Direction.  The Provider must be familiar with this guidance and any subsequent updates or replacement guidance.
In order to maintain a high standard of service and to demonstrate best value for money, the performance indicators in the table below shall apply to the operation of the contracted service.  The Provider must put in place the necessary monitoring procedures to measure the performance of the service in line with the required indicators.  

Table B1 – Performance Indicators

	No.
	Performance

Indicator Title
	Definition
	Frequency of

Measurement
	Target Performance Level

	1
	Service punctuality - departures
	Percentage of journeys leaving their first timing point within the window 0 to 5 minutes late. 


	Every journey
	95%

	2

	Service reliability
	Percentage of journeys that operate in full.

A journey is deemed not to have operated if it arrives at its final destination more than 20 minutes late.


	Every journey
	100%

	3

	Passenger safety
	Number of recorded incidences of passengers suffering injury of any description whilst boarding, alighting, or travelling on the vehicle.


	Every journey
	Nil recorded “at fault”  incidences

	4

	Road traffic safety
	Number of road traffic collisions occurring during the operation of the service, resulting in one or more injuries to passenger(s) and/or the driver.  


	Every journey
	Nil “at fault” collisions

	5

	Customer complaints
	Number of recorded customer complaints regarding any aspect of the service operated that are substantiated upon investigation. 


	Weekly
	Nil  

	6

	Vehicle specification
	Number of days that a vehicle not meeting the contract specification has been used on the service for one or more journeys.

	Daily
	Nil


Records of performance against the required indicators must be kept in accordance with Section 15 of these Contract Conditions.

In the event that the Provider is unable to maintain performance within the target levels, the Provider shall immediately alert the Council and arrange for a review meeting.  The purpose of such a review meeting will be to determine the causes of lower than expected performance and to identify mitigating actions.
Unless otherwise agreed, a performance monitoring report setting out monthly performance against each indicator shall be submitted once per quarter.  The first report after commencement of the contract will be due with the third monthly contract invoice and every third monthly invoice thereafter.  

Providers may wish to consider jointing a reputable trade organisation or institute to maintain up to date knowledge of industry developments and best practice.  Examples of such organisations include Chartered Institute of Logistics and Transport, Confederation of Passenger Transport, Freight Transport Association.

B5.  Personnel & Customer Care
Driving Staff

All driving staff should be aware of and shall abide by the provisions of SI 1020/1990 The Public Service Vehicles (Conduct of Drivers, Inspectors, Conductors and Passengers) Regulations 1990 (as amended).  In addition, the Provider should be familiar with the statutory guidance set out in Senior Traffic Commissioner Guidance No. 6 “Traffic commissioners: vocational driver conduct” (or any guidance that supersedes it).  The Provider should take all reasonable steps to select personnel who have good communication skills and an aptitude for customer service.  
In addition, driving staff are required to:
·   Maintain a smart personal appearance at all times 

·   Behave in a courteous and polite manner towards passengers, members of the public and other road users.  At no time must any language be used that could be interpreted as offensive, impolite or inappropriate.  

·   Ensure all passengers are seated before pulling away from any stopping point.

·   Provide any necessary assistance to passengers who have a disability.

·   Ensure that wheelchair users are safely positioned in the designated space before pulling away from any stopping point.

·   Answer any queries from passengers about the service (e.g. times, fares) as far as is reasonably possible.

·   Advise passengers how to make a comment or complaint to the Provider should a passenger request this information.

·   Never leave any timing point early.

·   Operate internal heating and lighting to maintain passenger comfort as far as reasonably possible.
·   Ensure the correct route and destination is displayed at all times.

·   Stop at any marked bus stop where an intending passenger is waiting, regardless of whether or not they indicate (e.g. putting their arm out) to stop the bus as it approaches.

·   Announce arrival at a stopping point if a passenger has requested to be advised of such.

·   Not leave the vehicle unattended at any time whilst in service.  

·   Provide all necessary updates and reassurance to passengers in the event of a breakdown or accident. 

·  Be fully aware of any “hail and ride” sections of route and be alert to intending passengers on these sections.

·  Ensure that any equipment provided for automatic vehicle location / real time information is switched on/logged in as may be necessary.

Customer Care & Complaints

The Provider shall provide a Customer Care policy to the Council prior to commencement of the contract.  All staff involved in the provision of the contracted service must be familiar with the content of the policy and what it requires of them.  The Customer Care policy must be consistent with the requirements of this contract and aimed at providing passengers with a professional, high standard of service.  As a minimum, the following areas shall be covered by the policy:
·   Driver appearance and conduct.

·   Comments and complaints procedure, detailing how comments or complaints from passengers, members of the public or the Council will be dealt with.

·   The means by which comments or complaints can be communicated with the Provider.  As a minimum there must be a telephone number and email address that contact with the Provider can be made on.

·   Recording of comments or complaints.

·   Reporting of comments or complaints received to the Council.

·   Timescales for response to comments or complaints.

·   The means by which customer care standards will be communicated to passengers.
Transport Manager
In accordance with operator licensing requirements, the Provider shall employ a Transport Manager for at least the number of hours per week set out in the Senior Traffic Commissioner’s Guidance “Transport Managers”.  The Provider should ensure that both the Transport Manager and all staff with management or supervisory responsibility are aware of the content of the Senior Traffic Commissioner’s Guidance.  Where a Transport Manager is not directly employed by the Provider, a written agreement must be in place between the Provider and Transport Manager detailing their responsibilities, minimum hours of work and payment terms.  The Provider must be able to demonstrate that the Transport Manager has the authority to act independently and discharge their responsibilities in full.  
As a matter of best practice, all Transport Managers should attend a refresher course at least every 5 years and be able to provide evidence upon request of this having taken place
Accident & Incident Reporting
The Provider shall notify the Council as soon as possible, and within 24 hours, of any accident involving: loss of life, injury to persons, or damage to property or vehicles.  A full written report must be provided to the Council within two working days.
The Provider shall maintain records of any and all instances of injury to Passengers during the operation of this Contract and shall as soon as practicable and not later than two working days, forward details to the Council which must as a minimum include the following information;

· details to whom the injury was sustained;

· details of witnesses to the incident;

· any first aid applied / assistance given and by whom
In addition, the Provider shall also ensure that all statutory obligations to report accidents are met as necessary, including (but not limited to):

·  Reporting to the Traffic Commissioner / DVSA as required by 1981 Public Passenger Vehicles Act.

·  The Police.

·  Health & Safety Executive.  

Section 36 of these conditions sets out the Provider’s obligations concerning Health and Safety.
B6.  Finance & Payment
Price Payable
The price payable for the contracted service is set out in Annex A, and the basis of calculation for the monthly amount due is detailed in Annex C
Invoicing Arrangements

The Provider shall submit one invoice per calendar month of operation.  Invoices must not be submitted until after the last day of operation each calendar month.  Any invoices received in respect of a period for which operation of the contracted service is not complete will be rejected.  All invoices shall be submitted in accordance with the provisions of Annex C
Gross Cost (Revenue Retained) Contracts

All passenger fare revenue, including concessionary fare reimbursement, is payable to the Council if the contract is let on a gross cost basis.  If the Provider sells multi-journey or season ticket products that are valid on both the contracted service and other commercially provided services, the Council and the Provider shall mutually agree the appropriate portion of this revenue that reasonably falls due to the contracted service.  
The Provider shall claim all reimbursement due for accepting ENCTS passes on any portion of route outside the County.  Following receipt of reimbursement from another local authority the Provider shall deduct the amount received from the next contract invoice, detailing the period for which the reimbursement received relates to.  

If the contracted service operates wholly or partly in an area where a multi-operator ticketing arrangement or “PlusBus” scheme is in force, the Provider shall participate in any such scheme and claim any revenue falling due in accordance with the terms of the scheme.  Following receipt of reimbursement for participation in a multi-operator ticketing arrangement or “PlusBus” scheme, the Provider shall deduct the amount received from the next contract invoice, detailing the period for which the reimbursement received relates to.

The Provider must take all reasonable steps to ensure that all passenger revenue is collected and properly accounted for.  Full use should be made of ETM back-office reporting facilities to highlight and detect any irregularities in revenue collection.  The Council reserves the right in accordance with Section 15 to audit the Provider’s systems in respect of revenue collection and monitoring.  
Information to be Submitted with Invoice

The Provider shall submit with each monthly invoice:

·   Lost mileage statement – listing all journeys not operated (either in full or part), including detail of time/date of journey, points between which the journey was lost, route miles lost, reason the journey was lost, and whether or not the cost of that journey has been deducted from the invoice.
·   Revenue report – detailing the total number of passenger journeys for the calendar month, cash revenue taken on board the service and any concessionary or multi-operator ticket reimbursement received.
In addition, the first invoice after contract commencement and every third invoice thereafter shall be accompanied by a performance report as detailed in Schedule D, section D3.
Deductions for “Lost Mileage”

The Provider shall deduct the cost of each journey detailed on the lost mileage statement, except for journeys lost for reasons entirely outside of the Provider’s reasonable control; for example, severe weather, unusually severe traffic congestion, road traffic accident (not involving the service vehicle), passenger taken ill.   The entire cost of the journey shall be deducted whether or not it was operated in part.  
The cost of a journey is worked out as the daily contract price divided by the number of one-way journeys operated per day.  
Payment Terms

Invoices will be paid in accordance with the terms set out in Annex C
B7.  Compliance
Contract compliance will be dealt with by means of a “penalty points” system.  In addition certain breaches will require the Provider to also deduct the cost of the journey on which the breach occurred.
The compliance system will be operated to the following principles:

·   Points will be allocated for breaches based upon table B2 below.  Where a specific breach is not listed in the table, the Council may still place penalty points against the contract using Table B2 as a guide and determining the appropriate number of points based upon breaches of a similar nature or level of seriousness.

·   Points will be placed on the contract only when a Default Notice is issued to the Provider detailing the breach(es) that has occurred.  

·   Upon reaching 25 penalty points in a rolling 18 month period, the Council will consider termination of contract.  If the Council, at its sole discretion, does not terminate the contract upon reaching 25 points, any further breach whilst there are 25 points against the contract will lead to immediate termination of contract.

·   In the event of a persistent breach, the Council will consider termination of contract in accordance with Clause 29, regardless of the number of penalty points against the contract.

·   Any breach that results in the allocation of 10 or more penalty points will require the Provider to attend a Compliance Meeting at the Council’s offices.  If a Compliance Meeting is required, this will be detailed in the Default Notice.

·  Any breach that carries 25 penalty points means that the Council will consider termination of contract as a consequence of that breach.

·  Following the issue of any Default Notice, the Council may require the Provider to agree to and implement an Improvement Plan, as detailed in Clause 25.

·  Information concerning certain breaches will be shared with the DVSA, Traffic Commissioner, Police, or other regulatory body if the Council, acting reasonably, deems this appropriate.  

·  Prior to issuing any Default Notice, the Provider will be given the opportunity to submit any mitigating circumstances or evidence to the Council.  Any such information or evidence will be taken into account, as appropriate.  

·   In accordance with Clause 26, the Council may suspend all or part of the contract and implement alternative provision at the Provider’s cost until such time as identified breaches have been remedied.  

·  At the Council’s sole discretion, certain instances of non-compliance may be dealt with by means of an advisory notice.  Although an advisory notice does not include the allocation of any penalty points, the Provider must treat any advisory notice equally as seriously as a Default Notice.  
Table B2 – Penalty Points
	Breach
	Penalty Points / Financial Penalty
	Notes

	Journey not operated at all, for reasons within the Provider’s control.
	4 points per journey
Cost of each non-operated journey deducted from invoice.
	Provider must detail each journey not operated on the lost mileage statement deduct cost of journey.  Penalty points will only accrue if a default notice has been issued in respect of non-operated journeys.


	Journey operated in excess of 10 minutes late, for reasons within the Provider’s control.

	2 points per journey
	

	Vehicle departed any registered timing point early.  

	2 points per journey
Cost of journey deducted from invoice.


	

	Vehicle not to contracted specification


	4 points
	

	Vehicle not PSVAR compliant

	10 points
	Details will also be shared with DVSA

	Driver not in possession of a valid category D driving licence entitlement.

	25 points
	Details will also be shared with DVSA

	Driver does not have a valid Driver CPC.

	25 points
	Details will also be shared with DVSA

	Vehicle operated without valid motor insurance.

	25 points
	Details will also be shared with DVSA

	Vehicle operated without an operator licence or permit disc on display.


	25 points
	Details will also be shared with DVSA.  

	Vehicle issued with an S-marked prohibition (PG9) by DVSA official
	25 points
	

	Vehicle issued with an immediate prohibition (PG9) by DVSA official.


	15 points
	

	Vehicle issued with a delayed prohibition (PG9) by DVSA official.


	10 points
	

	Vehicle operated without a valid PSV MOT.


	25 points
	Details will also be shared with DVSA.


	Vehicle operated without functioning route and destination display equipment.


	3 points
	

	Failure to adhere to the contracted and registered line of route other than in an emergency.


	5 points per journey
Cost of journey deducted from invoice.
	

	Sub-contracting without prior authorisation of the Council.


	10 points
	

	Refusal to carry assistance dog.


	10 points
	

	Refusal to carry a passenger in wheelchair.


	10 points
	

	Failure to carry a vulnerable passenger unable to pay a fare.


	10 points
	

	Vehicle used without livery or that of another operator.


	5 points
	

	CCTV – sound recording in use without prior permission.


	10 points
	

	CCTV system being operated other than in accordance with Information Commissioner Code of Conduct.


	10 points
	

	Failure to properly declare journeys not operated.

	10 points
	

	Vehicle unreasonably dirty internally or externally.

	5 points
	

	Vehicle used without valid Road Tax
	25 points
	

	Driver not enhanced DBS cleared, where the service specification requires it.

	25 points
	

	Failure to provide and maintain RTPI feed, where the service specification requires it.
	10 points
	This includes instances where drivers have not logged in equipment as needed or where any relevant equipment has not been maintained in full working order.


 SCHEDULE C –  
FINANCIAL PROVISIONS
Calculation of Price

C1.1
The price payable each calendar month is calculated as follows:
Net Cost Contracts

(DP x OD) – (JC x LJ)

Where DP = daily price, OD = number of operating days, JC = cost per journey, defined as DP divided by total number of single journeys in an operating day, LJ = number of lost single journeys that are deductible.

Gross Cost Contracts

(DP x OD) – (JC x LJ) – CR – OR 

Where DP = daily price, OD = number of operating days, JC = cost per journey, defined as DP divided by total number of single journeys in an operating day, LJ = number of lost single journeys that are deductible, CR = cash revenue taken on board service during month, OR = other revenue received (e.g. ENCTS reimbursement, multi-operator ticketing reimbursement).  

Administration of Payments

C1.2  The Council shall pay the Provider in pounds sterling.

C1.3  The Council shall pay the Provider each year twelve (12) Instalments in arrears as set out in the Payment Schedule in Annex A by BACS payment into the bank account details supplied upon receipt of the invoice.  
C1.4
The Provider shall invoice the payment due as Instalments to the Council on a monthly basis as set out in the Payment Schedule in Annex A.  This shall include all costs incurred by the Provider as agreed with the Council in the delivery of the Services 
C1.5
Each invoice shall be sent by electronic email in PDF format to the Accounts Team at apinvoices@staffordshire.gov.uk. Each invoice shall include all reasonable supporting information required by the Council to verify the accuracy of the invoice.

C1.6  Each invoice must contain as a minimum the following information:




C1.6.2  Legal entity of the organisation to be paid;


C1.6.3  Address;


C1.6.4  Date of Invoice;


C1.6.5  Invoice Number;


C1.6.6  Company Registration Number (if applicable);


C1.6.7  VAT number (if applicable);

C1.6.8  sufficient details of the Services (including the period it 

covers) which the invoice relates to;

                     C1.6.9  any other information which the Council reasonably notified to the Provider in writing from time to time

C1.7  If the invoice is disputed by the Council then the Council shall set out the reasons to the Provider in writing as soon as reasonably practicable but no later than ten (10) Working Days.  If the Provider is unable to satisfactorily respond to the reasons set out by the Council for the sum raised on the invoice within five (5) Working Days and this still remains in dispute then the Dispute Resolutions Procedures shall apply.

C1.8
The Council shall pay each valid and undisputed invoice which is properly due and submitted to it by the Provider within thirty (30) days of receipt, to a bank account nominated in writing by the Provider.  
C1.9
If a Benchmark Review is undertaken by the Council then this shall not result in any increase to the Price or any decrease in the performance of the Services.  The Council shall set out in writing if the Services are not considered to be of Average Price/Cost and issue a report.  The Council shall request the Provider to implement the Price provisions set out in the report as soon as reasonably practicable within a timescale agreed with the Council but in any event within no more than one (1) month.  
Performance Failure

C1.10  If the Provider fails to achieve any of the Target Performance Levels set out Clause B4, Table B1 of the Specification then this may result in a deduction in the next Instalment apportioned to the service levels not delivered or the Council shall withhold a proportionate amount decided at the discretion of the Council until the Target Performance Levels have been met to the reasonable satisfaction of the Council.

C1.11
 
If the Provider continuously fails to meet the Target Performance Levels in any two (2) consecutive quarters during the Contract Period including any Extension Period an action plan shall be put in place to review performance by the Provider and the targets set.  The Council may by using its absolute discretion adjust the Target Performance Levels and the monthly payments accordingly and provide notice of any adjustments through the Variation Procedure.

C1.12  If there is unacceptable performance failure which would constitute a Persistent Breach by the Provider then Council may reserve the right to terminate the Agreement under the provisions contained in Clause 29.

VAT

C1.13

The Price is exclusive of VAT and where the Provider is registered as VAT then Council shall pay this provided:
C1.13.1 


it submits an appropriate VAT invoice to the Council which complies with the applicable requirements of Her Majesty’s Revenue and Customs for VAT purposes and shows the VAT separately as a strictly net extra charge to the Council; and

C1.13.2 
the Council’s recovery of the VAT in question is not jeopardised or prejudiced in any way due to any act or omission by the Provider.

C1.14
If, at any time during the Contract Period, the Provider becomes registered for VAT, or ceases to be registered for VAT purposes, or if there is any other amendment to its registration for VAT, then the Provider shall serve Notice of this on the Authorised Officer within five (5) Working Days of the relevant change taking effect.

C1.15
The Provider shall fully indemnify and keep the Council fully indemnified against all losses, claims, damages, interest, costs, charges, expenses (including all legal and other professional expenses), actions, proceedings, judgements and all other liabilities incurred, levied, demanded or assessed on the Council at any time in respect of the Provider’s failure to account for or to pay any VAT relating to payments made to the Provider under this Agreement.  

Late Payments
C1.16
The Parties agree that any payment which is due from one Party to the other Party under this Agreement shall be late for the purposes of the Late Payment of Commercial Debts (Interest) Act 1998 if the Party required to make the payment fails to do so within twenty (20) Working Days of the latest date of the same becoming properly payable under this Agreement.

C1.17
A Party requesting payment may charge interest to the Party withholding payment at a rate of two per cent (2 %) per annum above the base lending rate of Lloyds Bank from time to time, from the date that the monies became overdue as provided for in Clause C1.16 and thereafter until payment is received.

C1.18
For the avoidance of doubt no interest shall be payable in respect of any withheld disputed monies if it is found that the Party withholding payment was correct in doing so.

C1.19
The Parties agree that Clauses C1.16 to C1.18 (inclusive) provide a substantial remedy in respect of any late payment of sums due under this Agreement.  Therefore the Late Payment of Commercial Debts (Interest) Act 1998 shall not apply to this Agreement.

SCHEDULE D – PERFORMANCE MONITORING, QUALITY ASSURANCE AND   CONTRACT REVIEW

D1.1
Arrangements for performance monitoring, quality assurance and Contract Review shall be subject to review and development by the Council during the Contract Period.  The Parties accept and acknowledge that the arrangements set out in this Schedule D may change and that the Council may reasonably introduce new tools, measures and processes in order to satisfy itself that the Services are delivered effectively, offer Best Value and satisfy the requirements of this Agreement.  Where such a change is deemed by the Council to be material in nature, a variation to the Agreement shall be made in accordance with the Variation Procedure.
D1.2
This Schedule D should be read in conjunction with the terms of the Agreement and applicable requirements, including Schedule B (Service Specification).
D2.
  Performance Indicators

D2.1 
The Performance Indicators which shall be used to measure the performance of the Services by the Provider are set out in Table B1 of Schedule B (Service Specification).  This also sets out where a minimum level of performance for each Performance Indicator is required by the Council (the “Target Performance Level”). 

D2.2
The Provider shall monitor its performance against each Performance Indicator and shall send the Council a report detailing the level of service actually achieved in accordance with this Schedule D and with Schedule B (Service Specification).

D3.  
Performance Monitoring and Reporting

D3.1
The Provider shall monitor and report its performance at three monthly intervals (“Service Periods”).

D3.2
Within ten (10) Working Days of the end of each Service Period, the Provider shall submit to the Council a report which summarises the actual performance achieved by the Provider against each Performance Indicator and in relation to each Target Performance Level (the “Performance Monitoring Report”).

D3.3
The Performance Monitoring Report shall be in such format as agreed in writing between the Parties from time to time and shall contain as a minimum the following information:

Information in respect of the Service Period just ended;

D3.3.1
for each Performance Indicator, the actual performance achieved over the immediately preceding Service Period, by calendar month;

D3.3.2
any failure to meet a Target Performance Level in respect of a Performance Indicator, the cause of the failure and the action being taken to reduce the likelihood of recurrence;

D3.3.3
in relation to any repeat failures to meet the Target Performance Level, the actions taken to resolve the underlying cause and prevent recurrence;

D3.3.4
particulars of any aspects of the Provider’s performance which fail to meet the requirements of this Agreement;

D3.3.5
such other details as the Council may reasonably require from time to time; 

Information in respect of previous Service Periods

D3.3.6
for each Performance Indicator, a rolling total of the number of incidences since the Commencement Date where the Provider has failed to meet a Target Performance Level during any previous Service Period.

Information in respect of the next Service Periods

D3.3.7
an indication of where the Provider anticipates a failure to meet a Target Performance Level in respect of the next forthcoming Service Periods, and the reasons why.  


D3.4
The Performance Monitoring Report shall be reviewed and the contents agreed by the Parties at the next Contract Review Meeting held in accordance with Clause D6 of this Schedule D.  However, if the Parties cannot agree on the contents of the Performance Monitoring Report then the matter shall be dealt with under the Dispute Resolution Procedures.
D3.5
The Council shall be entitled to raise any additional questions and/or request any further information from the Provider regarding any failure to meet the Target Performance Level.

D3.6
Should the Provider fail to submit one or more Performance Monitoring Report within ten (10) Working Days from the end of each Service Period, fail to comply with the requirement of this Schedule D or fail to meet one or more Target Performance Levels to the satisfaction of the Council, then the Council may immediately arrange for a Contract Review Meeting to discuss and resolve the issues.  If the matter is not resolved within ten (10) Working Days from the date of the Contract Review Meeting then the matter shall be dealt with under Clause 25 of the Agreement to formally rectify the issues before considering Default Notices.
D3.7  A system of penalty points will be operated in respect of breaches of contract, including requirements set out in the service specification.  This is detailed in Schedule B, section B6

D4 

      
Performance Records and Performance Verification

D4.1
The Provider shall keep appropriate documents and records in relation to its performance of the Services. The records and documents shall be available for inspection by the Council and/or its nominee at any time and the Council and/or its nominee may make copies of any such records and documents.

D4.2
In addition to the requirement in Paragraph D4.1 to maintain appropriate documents and records, the Provider shall provide to the Council such supporting documentation as the Council may reasonably require in order to verify the level of the performance of the Provider.

D4.3
The Provider shall ensure that the Performance Monitoring Report and any variations or amendments thereto, any reports and summaries produced in accordance with this Schedule D and any other document or record reasonably required by the Council in relation to the Provider’s performance of the Services are available to the Council electronically and are capable of being printed.

D4.4
The Council reserves the right to verify the availability of the information and communications technology systems used by the Provider in performing the Services and/or used by the Provider to report its performance under this Agreement.

D5.
Quality Assurance

D5.1
Pursuant to Clause 8 of the Agreement, the Provider shall throughout the Contract Period demonstrate and maintain a properly documented and effective system of quality assurance in relation to the Services.

D5.2
The Provider shall meet or exceed Contract Standards and the regulatory standards set out below.

D5.2.1
PSV Operator Licence conditions
D5.2.2
Senior Traffic Commissioner Statutory Guidance documents

D5.2.3
DVSA Guide to Maintaining Roadworthiness
D5.2.4
Guide to Local Service Registration.

D5.2.5
DVSA Drivers Hours’ Guidance.

D5.2.6
EU Working Time Directive
D6.

       Contract Review

D6.1
Pursuant to Clause 9 of the Agreement, the frequency and format of the Contract Reviews shall be as set out in this section D6.

D6.2
The Provider shall be expected to attend bi-annual (six monthly) meetings with the Council (“Contract Review Meetings”) to present reports, discuss operational issues with the provision of the Services.  The purpose of Contract Review Meetings shall be:

D6.2.1
for the Parties to discuss operational issues with the provision of the Services;
D6.2.2
to assure that the Provider is meeting Contract Standards and the requirements of this Agreement;

D6.2.2
to review Performance Monitoring Reports;

D6.2.3
to consider service improvements and Best Value;

D6.2.4
to address any issues relating to quality, performance and delivery of the Services.

D6.3
Contract Review Meetings shall take place at such location and time (within normal business hours) as the Council shall reasonably require.

D6.4
The Provider shall ensure their Contract Manager, or other person designated by the Provider and having appropriate seniority and knowledge of the Services to ensure that any clarifications or issues can be addressed, attends each Contract Review Meeting.

D6.4
Contract Review Meetings shall be chaired by a person nominated by the Council.

D6.5
The Council may inspect and examine the manner in which the Provider delivers the Services at any time during a Working Day on giving five (5) Working Days’ notice to the Provider. The Council reserves the right to carry out an unannounced inspection on any calendar day (without giving notice to the Provider) where the Council has legitimate concerns about the Services being provided.
D6.6 
If the Council notifies the Provider in writing that the Council reasonably believes that any part of the Services do not meet the requirements of this Agreement or differs in any way from those requirements, and this is other than as a result of any act or omission by the Council, the Provider shall at its own expense deploy all necessary resources in order to re-schedule and re-perform the Services or any applicable element thereof in accordance with the requirements of this Agreement within such reasonable time as may be specified by the Council.
D6.7
Pursuant to Clause 9 of the Agreement, the Provider shall have an ongoing obligation throughout the Contract Period to identify new or potential improvements to the Services.  This shall include the following:

D6.7.1
the emergence of new and evolving relevant technologies which could improve the Services;

D6.7.2  
quality, responsiveness, procedures, benchmarking methods, likely performance mechanisms and customer support services in relation to the Services;

D6.7.3
new or potential improvements to the interfaces or integration of the Services with other services provided by third parties or with the Council which might result in efficiency or productivity gains or in reduction of operational risk;

 D6.7.4
changes in organisational processes and ways of working that would enable Services to be delivered at lower cost and/or with greater benefits to the Council.

SCHEDULE E –  
CONDITIONS OF TENDER 
[Tender documentation (ITT) to be inserted]
SCHEDULE F - Form of Tender

[Tender certificate to be inserted]
SCHEDULE G – COUNCIL’s CONTRACT AWARD NOTICE 
[Council’s final award letter to be inserted
SCHEDULE  H CLARIFICATIONS

SCHEDULE I – VARIATION PROCEDURE 
I1
INTRODUCTION

This Schedule I sets out the Variation Procedure to be used by the Council and the Provider to effect changes to this Agreement.
I2
PRINCIPLES

I2.1
The Council and the Provider shall conduct discussions relating to proposed Variations to this Agreement in good faith.  Neither Party shall unreasonably withhold or delay consent to the other Party’s proposed Variations to this Agreement.

I2.2
Until such time as a Variation Notice has been signed by the Council’s Authorised Officer and the Provider’s Contract Manager, the Provider shall continue to provide and make available to the Council the Services in accordance with this Agreement.

I2.3
Any work undertaken in connection with any changes to this Agreement by the Provider, its Subcontractors and/or Personnel (other than that which has previously been agreed in accordance with the provisions of paragraph I2.2 of this Schedule I) shall be undertaken entirely at the expense and liability of the Provider unless otherwise agreed between the Council and the Provider in advance.

I2.4
Any discussions, negotiations or other communications which may take place between the Parties in connection with any proposed Variations to this Agreement, including the submission of any written communications, prior to the signing by both Parties of the relevant Variation Notice, shall be without prejudice to the rights of either Party.

I3
PROCEDURE

I3.1
Should either Party wish to propose a Variation to this Agreement, that Party shall submit a draft Variation Notice detailing the proposed Variation to the other Party using the proforma Annex A contained within this Schedule I.

I3.2
Within ten (10) Working Days of the submission of a draft Variation Notice (or such other period as may be agreed between the Parties) the receiving Party shall respond to the draft Variation Notice.  If appropriate, the Parties shall enter into discussions to discuss the draft Variation Notice.

I3.3
Discussions between the Parties following the submission of a draft Variation Notice shall take place within five (5) Working Days (or such other period as agreed by the Parties) and result in either:

I3.3.1
agreement between the Parties on the changes to this Agreement to be made (including agreement on the date upon which the changes to this Agreement are to take effect (the “Variation Notice Effective Date”)) within five (5) Working Days (or such other period as agreed by the Parties), such agreement to be expressed in the form of proposed revisions to the text of the relevant parts of this Agreement; or

I3.3.2
no further action being taken on that draft Variation Notice.

I3.4
Where agreement is reached in accordance with paragraph I3.3.1 of this Schedule, the Party submitting the draft Variation Notice shall prepare a final Variation Notice for execution by both Parties within five (5) Working Days (or such other period as agreed by the Parties). The final Variation Notice, the content of which has been agreed between the Parties in accordance with paragraph I3.3.1 of this Schedule, shall be uniquely identified by a sequential number allocated by the Council.

I3.5
An authorised representative of the Provider will sign two (2) copies of each Variation Notice and submit these to the Council not less than ten (10) Working Days prior to the Variation Notice Effective Date.

I3.6
Subject to the agreement reached in accordance with paragraph I3.3.1 of this Schedule remaining valid, an authorised representative of the Council shall sign both copies of the approved Variation Notice within five (5) Working Days of receipt by the Council.  Following signature by the Council, one (1) copy of the signed Variation Notice shall be returned to the Provider by the Council.

I3.7
A Variation Notice signed by both Parties shall constitute an amendment to this Agreement pursuant to Clause 10 of this Agreement.

Annex A
Variation Notice 
1. . Pursuant to clause 13.1 of Schedule I, if either Party wishes to vary this Contract using the Variation Procedure it shall submit such a Variation to the other in the form substantially set out below.

2. The provisions of any Variation shall only become effective when such Variation is executed by the authorised representatives of both Parties.  

STANDARD VARIATION FORM

This Agreement has been entered into on
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BETWEEN

(1) STAFFORDSHIRE COUNTY COUNCIL of Number 1 Staffordshire Place, Tipping Street, Stafford, ST16 2DH (the “Council”); and
(2) [**INSERT THE NAME OF THE SERVICE PROVIDER**] of [**insert correct legal entity registration and address details of the service provider here**] (the “Service Provider”),
and the Council and the Service Provider shall each be individually referred to herein as a “Party” and collectively as the “Parties”.

BACKGROUND

(A) The Parties have entered into an Agreement entitled “XXX Agreement for the Provision of XXX Services/Supplies dated [**insert**], as amended from time to time (the “Contract”).

Either

(B) The Parties hereby wish to vary the provisions of the Agreement in accordance with the terms of this Variation.
IT IS HEREBY AGREED

1. In consideration of the mutual rights and obligations contained herein and with effect from [**the date upon which an authorised representative of the second Party executes this Variation**] [**or insert a alternative date**], the existing terms of the [**Agreement**]shall be varied as follows:
1.1 [**insert details of the variation which you wish to make**]

2. Any defined terms used in this Variation whose meanings are not expressly defined herein shall have the same meanings given to them in the Agreement.
3. 
When executed, this Variation and the Agreement shall constitute and be construed as one and the same document and any references in the [**Agreement**]shall be read and construed as references to the [**Agreement**] as varied by this Variation.
4. 
This Variation is supplemental to the Agreement whose provisions shall remain in full force and effect save and to the extent and in the manner provided herein.
5. 
Save as expressly stated otherwise herein, if there are any conflicts or inconsistencies between the terms of the Agreement and the terms of this Variation, the terms of this Variation shall prevail.
6. 
If any provision of this Variation is held to be invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of this Variation shall continue in full force and effect as if this Variation had been executed with the invalid, illegal or unenforceable provision deleted.
7. 
Save as otherwise expressly stated herein, the Parties do not intend any third party to acquire any rights under this Variation by virtue of the Contracts (Rights of Third Parties) Act 1999.
8. Any dispute between the Parties arising from or in connection with this Variation shall be governed by the laws of England and determined by the English courts.
9. This Variation can be executed in a number of counterparts, each of which will constitute an original but which will together constitute one agreement.

IN WITNESS where of the authorised representatives of the Parties have executed this Variation as follows:

Signed for and on behalf of

Staffordshire County Council

Signed……………………………………...

Name……………………………………….

Title…………………………………………

Date………………………………………...

Signed for and on behalf of

[**insert the name of the Service Provider**]

Signed……………………………………...

Name……………………………………….

Title…………………………………………

Date………………………………………...

	THE COUNCIL’S SIGNATURE BOX

............................................................................ (1st authorised signatory)

............................................................................ (2nd authorised signatory, if required)




SIGNED above on behalf of STAFFORDSHIRE COUNTY COUNCIL 

	THE PROVIDER’S SIGNATURE BOX

............................................................................... (1st authorised signatory)

............................................................................... (2nd authorised signatory)




SIGNED above on behalf of ................................................................... [Insert the full name of the Provider] by two (2) duly authorised signatories – i.e. trustees/directors/ company secretary, etc. 

[Each of the Provider’s signatories must also print their name and capacity/ designation in capital letters below.]

Signatory 1 for the Provider

1. Name

........................................................................... (capital letters)

2. Designation
........................................................................... (capital letters)

Signatory 2 for the Provider

1. Name

........................................................................... (capital letters)

2. Designation
........................................................................... (capital letters)

 SCHEDULE J
TUPE

The following terms are defined in the Definitions Schedule of the Contract to which these TUPE conditions are incorporated:

(i)Agreement;

(ii)
Contracting Authority;

(iii)
Payment;

(iv)
Services/Supplies.
1.
Definitions

Data Protection Legislation: 
the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2426/2003) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner;

Effective Date:

the date on which the Transferring Employees transfer to the Provider or Subcontractor as a Relevant Transfer;
Eligible Employee:
the Transferring Employees who are active members of or have the right to acquire benefits under a Public Sector Pension Scheme immediately before the Effective Date, for so long as they are employed in connection with the provision of the Services or part of such Services;

Employee Liability Information: 
the information that a transferor is obliged to notify to a transferee under Regulation 11(2) of TUPE as amended from time to time;

Fair Deal 2
means the non-statutory policy for dealing with pension issues in staff transfers out of the public sector;

Losses: 
all damages, losses, liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs being on an indemnity basis), proceedings, demands, charges and any other liabilities caused directly or indirectly whether arising under statute, contract or at common law; 

New Employees: 
those employees employed on or after the Effective Date by the Provider to provide the Services in addition to the Transferring Employees;


Provider's Final Staff List: 
the list of all the Provider's Staff and any staff engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the Service Transfer Date including all required Staffing Information;

Provider's Provisional Staff List: 
the list prepared and updated by the Provider of all the Provider's personnel and any ’Sub-contractor(s’) staff engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the date of the preparation of the list in anticipation of the provision of the Provider's Final Staff List to the Replacement Provider;

Provider Scheme: 
the registered occupational pension scheme (within the meaning of Part 4 of the Finance Act 2004) reasonably acceptable to the Council and certified by the Government Actuary's Department (or an actuary appointed by the Council) as providing benefits which are the same as, broadly comparable to or better than those benefits provided by any relevant Public Sector Pension Scheme as at the Effective Date;

Provider Staff:
means the employees of the Provider engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services; 

Public Sector Pension Scheme:
occupational pension schemes including but not limited to Local Government Pension Scheme;
Relevant Employees: 
the employees who are the subject of a TUPE transfer;

Relevant Transfer: 
a relevant transfer for the purposes of TUPE;

Relevant Transfer Date:
means the date a Relevant Transfer takes effect;

Replacement Services: 
any services that are identical or substantially similar to any of the Services and which the Council receives in substitution for any of the Services following the termination or expiry of this Contract; 

Replacement Provider(s): 
any third party supplier of Replacement Services appointed by the Council from time to time;

Service Transfer Date: 
the date on which the Services (or any part of the Services), transfer from the Provider to any Replacement Provider;

Staffing Information: 
in relation to all persons detailed on the Provider's Provisional Staff List, in an anonymised format, including the Employee Liability Information and details of whether the Provider Staff are employees, workers, self-employed, contractors or consultants, agency workers or otherwise, and the amount of time spent on the provision of the Services;

Sub-contractor(s):
the contractors or service providers of any tier engaged by the Provider (or any other Sub-contractor(s)) to provide Supplies, services or works to, for or on behalf of the Provider for the purposes of providing the Services to the Council;

Third Party Employee: 
employees of Third Party Employers whose contract of employment transfers with effect from the Relevant Transfer Date to the Provider or to a Replacement Provider by virtue of the application of TUPE;
Third Party Employer: 
a service provider engaged to provide services equivalent to the Services to the Council and whose employees will transfer to the Provider on the Relevant Transfer Date; 
Transferring Employees: 
Third Party Employees and Relevant Employees whose contract of employment transfers with effect from the Effective Date to the Provider by virtue of the application of TUPE;
TUPE: 
the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246), as amended;

Transfer of Employees to the Provider on the Effective Date

1.1
The Council and the Provider agree that where the identity of the provider of the Services or part of the Services changes, this shall constitute a Relevant Transfer and the contracts of employment of any Transferring Employees shall transfer to the Provider or the Subcontractor. The Provider shall comply, and shall procure that each Sub-contractor(s) shall comply with their obligations under TUPE.
1.2
The Council shall give no warranty as to the accuracy or completeness of the Employee Liability Information supplied by any Third Party Employers. 

1.3
The Provider shall be responsible for all remuneration, emoluments, benefits, entitlements and outgoings for the Transferring Employees and any other person who is or will be employed or engaged by the Provider in connection with the provision of the Services, including without limitation, all wages, holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions, pension contributions and otherwise from and including the Effective Date.

1.4
The Provider shall as soon as reasonably practicable and in any event within five (5) business days following a written request from any Third Party Employer, provide details of any measures that the Provider or any Subcontractor envisages it will take in relation to any Transferring Employees. If there are no measures, the Provider will give confirmation of that fact, and shall indemnify the Council and any Third Party Employer against all Losses resulting from any failure by it to comply with this obligation.

1.5
The Provider shall indemnify and keep indemnified in full the Council against any Losses incurred by the Council in connection with or as a result of:

1.5.1
any claim by any Transferring Employee that any proposed or actual substantial change by the Provider or any Subcontractor to the relevant employees working conditions or any proposed measures of the Provider or of any Subcontractor are to that employee’s detriment whether such claim arises before or after the Effective Date; and

1.5.2
any claim arising out of misrepresentation or misstatement whether negligent or otherwise made by the Provider or any Subcontractor to the Transferring Employees or their representatives whether before or after the Effective Date and whether liability for any such claim arises before on or after the Effective Date.
2.
Union Recognition

The Provider shall in accordance with TUPE recognise the trade unions representing the Transferring Employees, where applicable.

3.
Employment Exit Provisions

3.1
On the expiry or earlier termination of this Agreement for whatever reason, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination of this Agreement, or part or otherwise) resulting in a transfer of the Services in whole or in part (“Service Transfer”). If a Service Transfer is a Relevant Transfer then the contracts of employment of any Relevant Employees shall transfer to any Replacement Provider(s) or the Council.  

3.2
Subject to clause 3.1 above, the following provisions will apply:

3.2.1
The Provider shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Relevant Employees (who had been engaged in the provision of the Services), including without limitation, all wages, holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions, pension contributions and otherwise, up to the Service Transfer Date.

3.2.2
The Provider shall indemnify and keep indemnified in full the Council and every Replacement Provider against all Losses incurred by the Council or any Replacement Provider(s) in connection with or as a result of any claim or demand against the Council and/or any Replacement Provider(s) by:

3.2.2.1
any person who is or has been employed or engaged by the Provider or any Subcontractor in connection with the provision of any of the Services; or 

3.2.2.2
any trade union or staff association or employee representative (where such claim arises as a result of any act, fault or omission of the Provider and/or any Subcontractor);

arising from or connected with any failure by the Provider or any Subcontractor to comply with any legal obligation, whether under regulation 13 or 14 of TUPE or any award of compensation under regulation 15 of TUPE, whether any such claim arises or has its origin before or after the Service Transfer Date.

3.3
The Provider shall on receiving notice of termination of this Agreement or otherwise, on request from any Replacement Provider(s) and at such times as required by TUPE, provide in respect of any person engaged or employed by the Provider or any Subcontractor in the provision of the Services, the Provider's Provisional Staff List and the Staffing Information together with any additional information required by the Replacement Provider(s), including information as to the application of TUPE to the employees. The Provider shall notify any Replacement Provider(s) of any material changes to this information as and when they occur. 

3.4
At least twenty eight (28) days prior to the Service Transfer Date, the Provider shall prepare and provide to the Replacement Provider(s), the Provider's Final Staff List, which shall be complete and accurate in all material respects. The Provider's Final Staff List shall identify which of the Provider's staff named are Relevant Employees.

3.5
The Council shall in its discretion be permitted to use and disclose the Provider's Provisional Staff List, the Provider's Final Staff List and the Staffing Information for informing any tenderer or other prospective Replacement Providers for any services that are substantially the same type of services as (or any part of) the Services. 

3.6
The Provider warrants that the Provider's Provisional Staff List, the Provider's Final Staff List and the Staffing Information will be true and accurate in all material respects and that no persons are employed or engaged in the provision of the Services other than those included on the Provider's Final Staff List. 

3.7
The Provider shall ensure at all times that it has the right to provide these records under Data Protection Legislation.

3.8
Notwithstanding the early termination provisions in this Agreement, in the six months prior to the expiry of this Agreement, the Provider shall not materially increase or decrease the total number of staff listed on the Provider's Provisional Staff List, their remuneration, or make any other change in the terms and conditions of those employees without the Replacement Provider’s prior written consent (such consent not to be unreasonably withheld or delayed).

3.9
The Parties shall co-operate as far as possible to ensure that any requirement to inform and consult with the employees and or employee representatives in relation to any Relevant Transfer will be fulfilled.

4.
Pensions
4.1
Where the Provider employs any Eligible Employees from the Effective Date and wishes to or must offer those Eligible Employees membership of a Public Sector Pension Scheme, the Provider shall procure that it shall or shall procure that it and/or each relevant Subcontractor shall become an Employing Body in that scheme and before the Effective Date.  

Provider Ceases to be an Employing Body 

4.2
Where the Provider or Subcontractor does not wish to or is otherwise prevented from offering all or some of the Eligible Employees membership or continued membership of a Public Sector Pension Scheme, the Provider shall or shall procure that it and any relevant Sub-contractor(s) shall offer the Eligible Employees membership of an occupational pension scheme with effect from the Effective Date and the provisions of clause 4.3 shall apply.

Provider Scheme

4.3
Where this clause 4.3 applies pursuant to clause 4.2, the following shall apply:

4.3.1
the Provider shall not later than the Cessation Date nominate to the relevant Public Sector Scheme in writing the pension scheme which shall be the Provider Scheme.   

4.3.2
the Provider undertakes to the Council that it shall procure that:

4.3.2.1
the Eligible Employees shall be offered membership of the Provider Scheme with effect from and including the Cessation Date;

4.3.2.2
the Provider Scheme shall continue to be provided throughout the term of this Services Agreement and any certificate issued by the Government Actuary’s Department shall be renewed as and when required;

4.3.2.3
the benefits provided by the Provider Scheme shall not be detrimentally amended and must comply with statutory requirements; 

4.3.2.4
if the Provider Scheme is terminated, a replacement Provider Scheme shall be provided with immediate effect for those Eligible Employees who are still employed by the Provider;  

4.3.2.5
any Eligible Employees who become members of the Provider Scheme will be offered the opportunity to transfer their benefits from the pension scheme of which they were a member immediately prior to the Cessation Date into the Provider Scheme.

4.4
Where any Eligible Employee elects to transfer accrued benefits in accordance with clause 4.3.2.5, and the Provider has relevant Employing Body status the Parties shall use their respective best endeavours to agree the terms on which that transfer will be made and the value of the assets to be transferred as soon as practicable.  
Undertaking from the Provider
4.5
The Provider undertakes that it shall offer any Eligible Employees who cease to be engaged in the provision of the Services and thereby cease to be eligible for membership of a Public Sector Pension Scheme, membership of the Provider Scheme as soon as reasonably practicable after ceasing to be so engaged unless such an Eligible Employee has voluntarily agreed to the loss of his Public Sector Pension Scheme membership as part of the change or unless such an Eligible Employee has voluntarily ceased to be engaged in the provision of the Services. 

Provider Indemnity

4.6
The Provider shall indemnify and keep indemnified in full the Council and at the Council's request each and every Replacement Provider against:

4.6.1
all Losses suffered or incurred by it which arise from claims by Eligible Employees or by any trade unions, elected employee representatives or staff associations in respect of all or any such Eligible Employees in respect of periods of employment on and after the Effective Date until the date of termination or expiry of this Services Agreement; and 

4.6.2
any Losses arising from a breach by the Provider and/or any Subcontractor of clauses 1 to 4 (as applied to any Subcontractor by clause 5) .

Pension Issues on Expiry or Termination

4.7
The Provider shall:

4.7.1
maintain such documents and information as will be reasonably required to manage the pension aspects of any onward transfer and shall promptly provide to the Replacement Provider(s) such documents and information which the Replacement Provider(s) may reasonably request in advance of the expiry or termination of this Services Agreement; and 

4.7.2
fully co-operate and procure that, where Clause 4.3 (Provider Scheme) applies, the trustees of the Provider Scheme shall fully co-operate with the reasonable requests of the Council and/or the Replacement Provider(s) relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any person engaged or employed by the Provider in the provision of the Services on the expiry or termination of this Services Agreement (including, but not limited to the transfer of any accrued rights of the Eligible Employees).

5.

Subcontracting
5.1
Where a Subcontractor employs any Transferring Employees, the Provider shall procure that the Subcontractor shall deal with the transfer of employees and the provision of pension benefits in accordance with this Schedule as though references in this Schedule to the Provider were references to the Subcontractor and references to the Effective Date were references to the date of the transfer to the Subcontractor. The Provider shall indemnify and keep indemnified the Council against any breach by the Provider or Subcontractor of this Schedule.

6. 
New Employees
6.1
The Provider shall provide New Employees with pension benefits in accordance with the Cabinet Office principles of good employment practice for government, contracting authorities and suppliers, and Fair Deal 2 as applicable. 

SCHEDULE K – DEFAULT NOTICE
	DEFAULT NOTICE

	Name and address of the Provider
	 (referred to in this Notice as “the Provider”)

	Date and Type of Agreement
	The Agreement for the provision of [Insert Contract Title & Reference] made between the Council and the Provider on (date) (referred to in this Notice as "the Agreement")

	Duration of Agreement
	

	Date of this Notice
	

	The Default / Notice Provisions in the Agreement
	This notice is served on the Provider in accordance with Clause 58 (Notices) of the Conditions of Contract contained in the Agreement

	SUMMARY OF BREACHES

	

	RECTIFICATION OF THE BREACHES

	1. The Council considers that this breach is sufficiently serious that the service of this Default Notice is a reasonable and proportionate response.    

2. The Provider is to supply the Council with an action plan within 10 working days of receipt of this Notice, detailing how they will (with immediate effect) 

	


1
Template – Model Agreement (Place) – High Value 
4
Template – Model Agreement – (Place) – High Value
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